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it ie within the competence of the Board to pr 
hibit any description of traffic. The language of 
the sub-rule is wide’ enough to include the traffic of 
motor cars and lorries plying for hire nor is there 
any reason to believe that the Rules appended’ to 
the Motor Vehicles Act, havethe affect of nullifying 
or amending the provisions of the U. P. Municipa- 
lities' Act. ‘The Municipal Board is, therefore, fully 
competent to make the bye-law that no motorcar 
or lorry plying for hire shall bé allowed to halt or 


ge 


MUNICIPAL BOARD, MUTTRA— run for the purpose of searching passengers at any 
PLAINTIFE— RESPONDENT public street or place other than stands fixed ‘for 


the purpose. fp. 12, col. 2; p. 13, col 1.) Bis 
-Per Iqbal Ahmad, J.—The’ word “streets” in the 
phrase “traffic in the streets " must mean `tHose 
portions of the streets over which the public has 
right to pass and Municipal Boards are authorized 
to regulate traffic over such portions. ‘The phrase 
- “traffic im the streets connotes the act of passing 
to and froin the ‘streets -and not the standing’ of 


U. P. Municipalities Act (II of 1916), ss. 6, 298 . 
o. (2-3 (d), 293, 234, 298 (BH (c), 298-H (b)—Bye- 
| law under—Bye-laws No. 4—Board, if can transfer 
=. right to collect charges fized by bye-taw No. 4—. 
_, Bye-law No. 2, if ultra vires—Bye-law No. 4 fram-. 
- ed under 8. 298 (2)-/ (d), tf ultra vires the powers. 
1. Of ror or 7008 ES ONE tay Whether aap and. 
ı . dpplication of s, 298 (2)-H (c)—Whether applies to. : i i t 
| Hunscipaltica to which Hackney Carriage ct (XIV. Faig of stande or the provision bond “motor car 
D yah ai a Laga kaki kna ia aa Kh a. or lorry plying for hire being allowed to halt only 

t r Poe ke tt 

“ “Hesentiais—Bye-law, when void for anredsonablersa at the ‘stands fixed, doesnot amount to the | rogula- 


` 8 6, 


- —Different statutes allowing different authorities to 
forbid certain acts for aifferens purposes, whether 
necessarily iriconsistent—Statutes authorising imposi- - 
tion of tax, construction of—Such power, tf can be. 
implied from doubtful wording. i . 
er Full Bench—The income from the land 
to be used by licensees as stands, is immovable 
Property ana therefore may be transferred or. leas- 
ed like any other immovable property. There is 
no ground to restrict the powers of the Board under 
e ©, U. P. Municipalities Act, The municipality 
if it has a right to charge forthe use ofita land , 
- is entitled to recover the money from the person - 
using the land, and as soon as he uses.the land, that 
person becomes liable. The charge is one for the 
use of immovable property and the right to recover 
the money once it becomes due is in itself im- 
movable property which can be transferred by, the | 
- Board to the person who is given authority - to col- 
lect. A Municipal Board is, therefore, competent to 
_ enter into a céntract to transfer to third person the 
Tight to collect these charges from the licensees, 
- Muntcipal Council, Kumbakonam v. Abbahs Saheb 
f (3), Corporation of Madras v. Masthan Saib (4), 
Saundatt: Yellama Mumceipality v. Shripalbhat 
. Seshbhat (8) and Sholapur Municipality v, Shriva- 
Paik gan (6), distinguished. |p. 15, col. 2; p. 12, 
* col i. ; 
Per Allsop and Mohammad Ismail, JJ., (gbaol 
_ Ahmad, J., contra }—By a comparison of language of 
bye-law No. 2 with that of s. 29t-H b) it will be mani- 
fest that the bye-law inno way travels beyond the 


limits provided by the statute. Unders, 298-H(b) . 


183-1 & 2 


“not in 


“tion of traffico in the streets " within ‘thé meaning 


of the bye-law but isa regulation of vehicles while 
trafic in the streets? “Consequently, the 
Board isnot empowered: by s. 298-H (b) to ‘make 
bye-law “No.2, which is, therefore, ultra vires of the 
Board. [p. 4, col.-1.]- i ay : 
Per Allsop and Mohammad Ismail, JJ., Iqbal Ahmad, 
contra).—'The stands fixed by the Board are an immov- 
able property vested in or entrusted to the management 
of the Board and -the Board allows hackney | car- 
riages and public motor vehicles to occupy and use 
these stands, Therefore there is no doubt whatso- 
ever that the municipality is authdrized to charge 
a fee for this use and occupation, At least in so 
far as motor vehicles are concerned, the Board - is 
not bound to allow them to use or- occupy any 
part of the Board's property as‘astand. In so far 


. as hackney carriages are concerned, though the 


words used in s. 6, Hackney Oarriage Act, say that 
such stands must be provided, there is nothing to 
show that such stands must be provided free of 


. charge. Consequently, the Board can levy charge for 


the use of gtands within Munictpal limits. 
(Held, also that -the byedaw was not void on 
aecuunt of unreasonableness). ji 


Per Igbal Ahmad, J—S. 294 is confined if itg 
operation to cases $ith respect to which specifi 
provision has been made in the Act. The Act does 
not make any provision about “ license, sanction, or 
permission" being arehied for the use of .standa 
and it therefore follows that the fees referred to dn 
s. 293 (1) of the Act can have no reference to the 
uge og occupation of.stands by vehicles plying on 


oo 


2 MEWA RAM V. MUNIOËPAL BOARD, MUTTRA (ALL) 


bire. Apart from this the phraseology of cl. (1) 
of s, 293 pointe to the conclusion that the fees 
chargeable under that clause must be referable to 
permissive and not -compulsory user of immovable 
property belonging to the Bosrd. The words used 
in cl. (1) are “of which it allows the use or oecu- 
pation.” The word “allows” excludes from the 
scope of the clause cases of compulsory user or 
occupation of immovable properties of the Board. 
It follows that the fees contemplated by that clause 
must be fees payable with respect to optional user 
or occupation of immovable properties vested in the 
Board. Bye-laws Nos. 1 and 2 make the user and 
occupation of the stands by hackney carriages and 
ears and lorries compulsory and not optional. That 
being so, it is not within the competence of the 
Municipal Board to charge fees for such compul- 
sory user and bye-law No. 4 is, therefore, ultra 
vires of the Board, Apart from this, bye-law No. 4 
ie void for unreasonableness. In the first place one 
cannot make it compulsory for a person to use 
one’s property and then make him liable to pay 
fees for such compulsory or forced user unless an 
authority to charge fees in such cases is expressly 
given by some statute. In the second place ons 
cannot charge fees for discharging a statutory ob- 
ligation, when the statute imposing the obligation 
does not expressly authorize the levy of fees for 
the discharge aof that obligation. [p. 6, cols. 1 & 2; 
p.7,col hj. 

Section 298 (2)-H (c) has been incorporated in 
the U. P. ‘Municipalities Act with the sole object of 
empowering such municipalities to which the 
Hackney Oarriage Act may not have been applied 
by the Lieutenant-Governor of the United Provinces 
to jasue licenced for vehicles plying for hire on 
Stich conditions as they may deem fit and to charge 
fee for issuing the licence. But this provision can 

“have no application to municipalities like Muttra 
to which the Hackney Carriage Act has been 

- gppliéd for the simple reason that the same munici- 
pality could not have been empowered under two 
separate enactments to do one and the same 
thing. [p. 5, col. 1.) os 


‘Section 265, U. P. Municipalities Act, is obviously - 
intended to apply to thosecases where obstruction is‘ 


in faét Gaused ‘although no bye-law has been framed 
to-prevent the obstruction. lt does not prevent the 
‘* Board’ from preventing by a bye-law any act which 


would normally causé obstruction and inconvenience ` 


to the public although in a particular instance it 


might be thatthe act would not cause such obstruc- - 


tion or inconvenience. |p. 12, col, 1] 

There are certain essentials forthe validity of a 
bye-law. It must be: 1. Intra vires of the autho- 
rity who makes it. 2. Not repugnant to the law of 
the country. 3. Certain in its terms and positive, 
4. Reasonable. What is reasonable is in many cases 


a question of opinion. A Court of law has to be very ` 


cautious in interfering with the authority of a local 
body on the ground of unreasonableness. There are 
means provided in the Act for preventing abuse of 
power by local bodies and it is the duty of the party 
aggrieved to haw recourse to such remedies as are 


provided inthe Act for rectifying mistakes of the - 
lucal bodies, But,when the Court is called upon to - 
consider the bys-laws of public representative - 


. bodies clothed: with the ample authority, the con- 
from a different stand-point. They ought to be sup- 
ported, if possible. They ought to be as has been 
said, “‘benevolently” interpreted, and credit ought to 
¿be given to those who have to administer them that 
they will be reasonably administered. But if they 
were found to be partie! and unequal in the aperagion 


sideration of such bye-laws offght to be approached . 
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as between different classes if they are manifest 
unjust , if they disclose bad faitb ; if they invol 
such oppressive or gratuitous interference with ti 
rights of those subject to them as could find no jest 
fication in the minds of reasonable men, the Gow 
might well „say, “Pafliament never intended to gi 
authority to make suclerules; they are unreasonab: 
and ultra vires.” But it is inthis sens and in th 
sense only, that the question of unreasonableness ca 
properly be regarded. A bye-lawds not unreasonab: 
merely because particular Judggs may think that 
goes further then is prudenf*or necessary or conven 
ent, or because it is not accompanied by a qualific» 
tion of anexception which some Judges may thio» 
ought to be there. Kruse v. Johnson (i), relie 
on. [p. 14, col. 2; p. 15, col. 1] : 

If two different statutes alluw different authoritie 
to forbid certain acts for different purposes, the pro 
visions of the two statutes are not necessarily in» 
consistent. There might be an inconsistency if th 
statutes allowed different authorities positively t 
permit certain acts. [p. 9, col. 1.) | , 

Per Iqbal Ahmed, J.—Statutes which authorize thr 
impositionof taxés on or the levy of fees from th. 
public must always be strictly construed and unless 
a subordinate Legislature or a statutory body is it 
express and unambiguous terms given authority by ¢ 
competent Legislature to impose taxes or to levy fees 
auch authority must be denied to it In other worde 
an authority to impose a taxor to levy fees cannot be 
deduced from provisions of doubtful import and when» 
the words used in a statute are capable of two inter- 
pretations, one in favour of the taxing authority an 
the other in favour of the subject, the latter interpre- 
tation must hold the field. ‘The- reason for these 
rules is-that it is opposed-to the well-recognized con- 
ceptions governing a progressive state of society to 
permit statutory: bodies to assume: by inference from 
the words of an enactment the authority to impose 
taxes or to levy fees, as nothing is more liable to 
abuse than such- supposed authority. [p. 5, col.-2.] 


S. C.iA. from the decision of the Sub- 
Judge, Mutira, dated March 4, 1935, 


Mr, 8. Malik, for the Appellant, - 
Mr, G. S. Pathak, for the Respondent. ` 


Iqbal Ahmad, J.—In the year 1931 the 
Municipal board of Muttra purporting ‘to 
act in exercise of the powers vested in ‘it 


‘under se, 293 and 298 (2) H (b) and J (d), 


Municipalities Act (IL of 1916) framed cer- 
tain bye-laws for “the regulation of stands 
for motor vehicles and hackney carriages 
within the Muttra’ Municipality” and the 
quyest.on of the validity or otherwise of those 
bye-laws has occasioned the present re- 
fere.ce to this Full Bench. By bye-law 
No. 1, seven specitied places within Munici- 
pal limits were “fixed as stands for motor 
cars, lorries and hackney carriages” and 
bye-law No, 2 enjomed that — 

-uno motor car or lorry plying for hire shall be 
allowed to halt- or run for the purpose of searching 
passengers at any public street or place other than 
the stands fixed tor the purpose.” an . 

Bye-law No. 3 provided about the maxi- 
mum speed limit of a lorry or car within 
the Municipal limits and then the following 


1939 


- proviseon wag made by bye-law No, 4: 
The places cited in r. 1 above will not be used 
628 a stand for any motor vehicle or hackney carriages 
unless the following charges fixed are paid : 
£ . Daily Monthly 
€-0-0 


For each motor lorry » ` 0-4-0 


< For each motor car 0-2-0 3-0-0 
For $ach hackney carriage 
of Ist and 2nd ¢lass in- 
cluding tonga . 0-10 1-8-0 
For each ekka an@camel cart « 0-0-6 0-12-0 


After having framed these bye-laws the 
Municipal Board sold by public auction on 
-June 10, 1931, the right of collecting charges 
from public vehicles occupying Municipal 
stands at various places, and the right of 
collecting such charges at one of those 
stands was knocked down to Mewa Ram, 
appellant. The suit in which the questions 
referred to this Bench have arisen was to 
enforce payment of the amount for which 
Mewa Rani had purchased the right to 
collect the said charges. Mewa Ram con- 
tested the suit inter alia on two grounds, 
viz.: (1) that bye-laws Nos. 2 and 4 were 
ultra vires of the Municipal Board, and (2) 
_that the Municipal Board was not competent 
_ to transfer the right to collect the charges 
fixed by hye-law No. 4. These contentions 
of Mewa Ram were overruled by the Courts 
below and the claim of the Municipal Board 
was decreed. Mewa Ram filed a second 
appeal in this Court and the Bench hearing 
the appeal referred the following questions 
for decision to a Full Bench : ` 
“(1) Whether the Municipal Board of Muttra was 
competent to make a bye-law that “no motor car 
or lorry plying for hire shall be allowed to halt or 
run for the purpose of searching passengers at eny 
public street or place other ‘than the stands fixed 
for the purpose?" (2) Whether the levy of any 
charge for the use of stands within the municipal 
limits of Muttra was within the competence of 
the Municipal Board or not? (3) Whether the right 
to the said charge and the right to collect it can 


be transferred and whether the contract for such a 
tranafer is valid.” 


“In the adjudication of the first two ques- 
tions noted above one has first to consider 
the extent: of the statutory power which 
the Municipal Board purported to exercise 
by making bye-laws Nos. 1, 2 and 4 and then 
to consider the bye-laws themselves and to 
determine whether they are or are not in 
excess of the power conferred by the sta- 
tute. If it be found that the bye-laws are 
within the limits of the statutory power of 
the Board, the further question will arise 
whether they are void for unreasonableness, 
and in the consideration of this question 
the principle laid down in Kruse v, Johnson 
(1) by Lord Russell, O. J. will have to be 
(1) (1898) 2Q BD 91 at p.99; 67 L JQB 782; 78 

* L T 647; 62 J P 460; 46 WR 630; 14T L Kile. ; 
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kept in view. Distinction was drawn in 
that case between bye-laws framed by rail- 
way companies, dock companies, or other 
like companies, which carry on their busi- 


- ness for their own benefit, although inei- 


dentally for the advantage of the public. 
and bye-laws framed by bodies of a public 


- representative character entrusted by Par 


liament with delegated authority. It was 
held that in the case of bye-laws framed 
by companies carrying on business for their 
own benefit, “‘it-is right that the Oourts 
should jealously watch the exercise of these 


- powers” vested in them “and guard against 


their unnecessary or unreasonable exercise 
to the public disadvantage. But, when 
the Court is called upon to consider the 
bye-laws of public representative bodies 
clothed with ample authority .... the con- 
sideration of such bye-laws ought to be 
approached from a different standpoint. 
They ought to be supported, if possible, 
Tney ought to be, as has been said, ‘bene- 
volently’ interpreted, and credit ought to 
be given to those who have to administer 


. them that they will be reasonably admi- 


nistered.” It was further observed in that 
case that “Courts of Justice ought to be slow 
to condemn as invalid any bye-law” made 
by public representative bodies clothed 
with’ ample authority “on the ground of 
supposed unreasonableness.” Power to make 
bye-laws is conferred on Municipal Boards 
by s. 298, Municipalities Act, which pro- 
vides that: i 
‘(1) A Board by special resolution may, and 
where required by the Local Goverament shall, 
make bye-laws applicable to the whole or any part 


- of the municipality, consistent with this Act and 


with any rule, for the purpose of pronfoting -or 
maintaining the health, safety and convenience of 
the inhabitants of the municipality and for the 
furtherance of municipal administration under this 
Act. (2) In particular, and without prejudice to the 
generality of the power conferred by sub-s. (1), 
the Board of a Municipality, wherever situated, may, 
in the exercise of the said power, make any bye- 
law described in List I below...” 


List I deals with a number of subjects 
with respect to which bye-laws may be 
made by a Board, but in considering the 
question of the validity or otherwise of 
‘oye-laws Nos. 1 and 2‘referred to above we 
are concerned only with cl. H (b) of that list 
which empowers a Board to make bye-law 
“providing for the regulation or prohibi- 
tion of any Yescription of traffic in the 
streets, where such regulation or prohibi- 
tion appears to tlee Board to be necessary.” 
Bye-laws Nos, 1 and 2 purport to have been 
made by the Municipal Board of Muttra 


- ein exercise of the power conferred on it by 


ge 


de 
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cl. H (b) of List I, quoted above, and Counsel 
for the Municipal- Board did not appeal to 
any other provision of the Act in support 
of these bye-laws. The decision of the first 


- Question referred to this Bench must, there- 


fore, depend on the answer to the question 
whether bye-laws Nos. 1 and 2 provide “for 


- the regulation or prohibition of any descrip- 


tion of traffic in the streets.” If they do, they 
are intra vires, and if they do not they 
are ulira vires of the Municipal Board. It 
is clear that these bye-laws do not provide 
for the “prohibition of any description of 
traffic in the streets,” and they can, there- 
fore be justified only onthe ground that 
they make. provisions “fcr the regulation 
... OÊ any description of traffic in the 
sireets, Now, 1 find it impossible to hold 


- that the fixing of stands or the provision 


about motor car-or lorry plying for hire 
being allowed to halt only at the stands 
fixed amounts to the “regulation of traffic 
in the streets” within the meaning of the 
provision quoted above. The phrase “traffic 


“in the streets" connotes the act of passing 
-to and froin the streets and not the stand- 


ing of vehicles at a particular place fixed as 
stand. “Street” is defined by s. 2 (23) of 
the Act as meaning 


“any road, bridge, footway, lane, square, court, 
alley or passage which the public or any portion of 
the public has zight to pass along and includes, on 
either side, the drains or gutters and the land upto 


. the defined boundary of any abutting property, not- 


withstanding the projection over such land or any 
verandah or other superstructure.” 


This definition though wide in its scope 
clearly differentiates between those por- 
tions of the streets over which “the public 
has right to pass” and the other portions 
of the streets, viz. drains or gutters, etc., 
which for obvious reasons cannot be used 
by the public as a highway. The word 
“streels’ in the phrase “traffic in the 


‘streets’ must therefore mean those portions 


of the streeta over which the public has 
right to pass and Municipal Boards are 
authorized to regulate traffic over such poi- 
tions. It is manifest that stands for vehicles 


_ cannot be provided over the portions of 
 gtreets open todrdffic and the fixing “of 


stands therefore Cannot amount to *regula- 
tion of traffic in the streets," Lhe statutory 


- authority conferred on Municipal Boards by 


8. 298 (2) H (b) of the Actif limited to the 

Tegylation of traffic in the streets and 

does not extend to the r@gulation of vehicles 

not in tratlicin the streets. The fixing of 

stands and the directicn to halt vehicles at 

those stands is not regulation of trafic in: 
e 


iss 1G 


the streets but regulation of yehi¢lés while 
not in traffic in the streets. 

This conclusion becomes irresistible whef 
one compares the provision of s. 293 (2; EH (b) 
of the Act: with tke provisions of s. 3 
Hackney Oarriage Act (XIV of 1879) which 
provides about “rules for the regulation 
and control of hackney carfiages.” The 
words “regulation and oontiol of hackney 
carriages" used in this section stand in 


“special contrast to the words “for the regu- 


lation or prohibition of any. description 
of traffic in the streets’ used in the Munici- 
palities Act and conclusively show that the 
regulation of tratiic is something distinct 
from the regulation and control of vehicles. 
There is yet another reason in support of 
the interpretation that I have put on the 
phrase “regulation of traffic in the streets” 
used in the Municipalities Act, ‘The Hack- 
ney Carriage Act (XIV of 1879) and the 
Motor Vehicles Act (VHI of 1914) were 
passed before the present Municipalities 
Act. Tne Hackney Carriage Act provides 
“for the regulation and control of hackney 
carriages in certain municipalities and can- 
tonments” and bys, 3 of the Act, any muni- 
cipality to which the-Act has been applied 
by the Lieutenant Gevernor of the United 
Provinces of Agra and Oudb is authorized 
to ‘make rules for the regulation and 
control of hackney carriages within the 
limits of such municipality in the manner 
in which, under the law for the time being 
in force, it makes rules or bye laws for the 
regulation and control of other matters 
within such limits.” Section 6 of the Act 
enumerates various matters with respect to 
which a municipality may “among other 
matters’ make rules, Clause (ce) of s. 6 
Provides about the issue of licences for 
hackney carriages let to hire and to per- 
sons acting as drivers of such carriages and 
by cl. (1) of that section authority is 
conierred to ‘appoint places as stands for 
hackney carriages and prohibit such car- 
riages Waiting for hire except at such 
places.” Hiaborate draft rules have been 
framed to serve as a guide to Boards draft- 
ing rules under the Act, and Boards are en- 
joined to generally adopt toose rules. These 
rules are to be found at p. 516 of the Muni- 
cipal Manual printed in the year 1937. An 
examination of the Act and of the draft 
Tules puts it beyond doubt that exhaustive 
provisions for the regulation and control of 
hackney carriages lave been made by 
the Act and, by those rules and I find 
that the Municipal Buard of Mutira has, in 
pursuance of the auibotity vested in it by 


s. 6 (i) of the Act, made ths following bye- 
law in the year 1903 : 

"19 ə Municipal Board shall appoint places 
where hackney carriages may be allowed to wait 
for hire: and no hackney carriage shall wait for 
hireexcept at the stands so appointed (vide p. 276 
yi Muttra Municipality Rules, Regulations, Bye- 
aws.” e 


“Similarly the Motor Vehicles Act which 
consolidates and «amends the law relating 
to motor vehiclgs in British India and applies 
to the. whole of ® the United . Provinces 
contains’exhaustive provisions for the regu- 
lation and control of motor vehicles. 
Elaborate rules were framed by the Local 

overnment under the Act in the year 
1928and the rule about parking places is 
r. 95 which runs as follows: 

-95. In concurrence with local authority, the regis- 
tering authority may determine places where public 
motor vehicles shall stand for hire at which they shall 
commence and terminate their journeys." 

Unlike these Acts the Municipalities Act 
does not contain provisions about the regu 
lation and control of hackney carriages and 
motor vehicles and there is certainly no 
Provision inthe Act about the fixing of 
stands or parking places. I am not over- 
looking the provisions of s. 298 (2) H (e) 
which empowers Municipal Boards to make 
bye-laws “imposing obligation of taking out 
licences on the proprietors or drivers of 
vehicles. .. kept or plying for hire... . 
within the limits of the municipality, and 
fixing the fees payable for such licences and 
the ccnditions on which they are to be 
granted and may be revoked.” This provi- 
sion is similar to the provisions of s. 6 (c), 
Hackney Oarriage Act, and has been incor- 
porated in the Municipalities Act with the 
sole object of empowering such munici- 
palities to which the Hackney Oarriage 
Act may not have been applied by the 
Lieutenant Governor of the United Pro- 
vinces to issue licences for vehicles plying 
for Lire on such conditions as they may 
deem fit and to charge fee for issuing the 
licence. But this provision can have no 
application to municipalities like Muttra 
to which the Hackney Carriage Act has 
been applied for the simple reason that 
the same municipality could not have been 
empowered under two separate enactments 
to do one and the same thing. It may be 
that under this provision a municipality 
to which the Hackney Carriage Act has 
not been applied is empowered to fix stands 
for hackney carrisges, but that is not 
the question before us and I refrain from 
expressing any opinion on the point. A 
comparison of the echeme and scope of the 
Hackney Carriage and thé Motor Vehicles 
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Acts with the scheme and scope of the 
Municipalities Act leads cne to the conclu- 
sion that the authority to fix stands or 
parking places is to be sought within 
the former Acts and not within the 
Municipalities Act. It has been stated 
ahove that provision for the fixing of 
stands and parking places has been made 
by the former Acts. That being so, the 
same power could not have been conferred 
on Municipal Boards by the Municipali- 
ties Act, asthe conferment of such power 
would make the provisions of one or the 
other enactments redundant. Moreover, as 
shown above, it is the registering autho- 
rity which, according to the rules framed 
under the Motor Vehicles Act, is authorized 
to provide stands for motor vehicles, and 
to hold thata Municipal Board is under 
the -Municipalities Act vested with the 
power to fix stands for motor vehicles 
would be to render the provisions of the 
two Acts contradictory to each other and 
this is not permissible. For ths reasons 
given above, I hold that the Municipal 
Board of Muttra was not empowered by 
s. 298 (2) H (b) to make bye-law No. 1 
fixing stands nor was authorized to frame 


bye-law No 2 and both the said bye-laws 


are ultra vires of the Board. 

I now proceed to consider question No. 2, 
viz. whether the levy of charge for the 
use of stands within the municipal limits 
of Muttra was within the competence of 
the Municipal Board or not. In ths con» 
sideration of this question certain princi- 
ples which I take to be well-settled and of 
universal application must be kept in view. 
Statutes which authorize the imposition of 
taxes on or the levy of fees from the 
public must always be strictly construed 
and unless a subordinate Legislature ora 
statutory body is in express and unambigu- 
ous terms given authority by a com- 
petent Legislature to impose taxes or to 
levy fees, such authority must be denied to 
it. In other words, an authority to impose 
a tax orto levy fees cannot be deduced 
from provisions of doubtful import and 
when the words used in a statute are 
capable of two interpretations, one in 
fgvour of the taxing , authority and the 
other in favour of the stfbject, the latter 
interpretation must hold the field. The’ 
reason for these rulesis that itis opposed 
to the well-recognized conceptions governe 
ing a progressive state of society to permit 
statutory bodies to assume by inference 
from the words “of an enactment the 
authority to impose taxes or to levy fees, 


_of that section must be 


6 : 


as nothing is more liable to abuse than 


such ‘supposed authority. Bye-law No. 4 
quoted above purports to have been 
made. under the authority vested in the 
Board by ss. 293 and 298 (2) J (dì, Muni- 
cipalities Act. Section 293 provides : 

- 1) The Board may charge fees to be fixed by 
bye-law or by public auction or by agreement for 
the use or cecupation (otherwise than under a 
lease) of sny immovable property vested in, or 
entrusted to the management of, the Board, in- 


cluding any public street or place or on which it. 
allows the use or occupation whether by allowing. 


& projection thereon or otherwise “ 


: (9) Such fees may either be levied along with’ 
294 for the sanction,- 


the’ fee charged under a. 
licence or permission or may be recovered in the 
manner provided by Chap. VI. 


Section 294 lays down : 4 
“The Board may charge a fes to be fixed b 


bye-law for any licence, sanction or permission 
which it is entitled or required to grant by or 
under this Act.” 

Section 298 (2) J (d) empowers a Board 
to make a bye-law “fixing any charges, 
or fees, or any scale of charges or fees... 
to be paid under s. 293 (1) or s. 294 of 
the Act. . . Sections 293 and 294 read 
together show that a Municipal Board 
is authorized to charge fees for “licence, 
sanction or permission” granted by it, and 
along with such fees, it is entitled to levy 
charge for the use or occupation of im- 
movable property vested in it or entrusted 
to its management. In particular the 
provision of cl. (2) of s. 293 put it beyond 
doubt that the use or oecupation of im- 
movable property referred to in cl. (1) 
incidental to 
or in consequence of “sanction, licence 
or permission” granted by the Board. By 
numerous sections in the Act, the Legis- 


lature has made provision about the cases . 


in which a Board is entitled or required 
to.grant “licence, sanction or permission, ” 
e. g. 88. 237, 24] and 298 (2) H (c) provide 
about the grant of “licence” and ss, 1t0 and 
205 provide about the giving of “sanction” 
by a Board. Similarly, provision about the 
“permission” with respect to various mate 
ters being given by the Board is made by 
ss. 191, 194, 209, 213, 220, 222 (4), 256, 
265, 266 and 298 (2) I (g). This list it 
by no means exhaustive, but I have men: 
tioned these sections with a view to show 
that s. 294 is comfified in its operation to 
cases with respect to which specific provi- 
sion has been made in the Act. The Act 
does ‘not make any provision, about “license, 
sanction or permission” being granted 
for the use of stands and it therefore 
follows that the fees referred to in s. 293 
(1). of the Act can have no reference to 
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the use or occupation of stands by vehicles 
plying on bire. Apart from this thg phra- 
seology of cl. (1) of s. 293 points to the 
conclusion that the fees chargeable under, 
that clause must be referable to permissive 
and not compulsory user of immovable 
property belonging te the Board. The 
words used in cl. (1) are “of which it® allows 
the use or occupation.” The werd “allows"’ 
excludes from the scope qf the clause 
cases of compulsory user “or occupation of 
immovable properties “of the Board. It 
follows that the fees ‘contemplated by that 
clause must be: fees payable with respect 
to optional user “or occupation ‘of immov- 
able properties. vested in the Board. 

Now the Municipal Board of Muttra by 
bye-law No. 19 framed under the Hackney, 
Carriage Act has. made it compulsory for 
hackney carriages.not to wait for hire except 
at the stands fixed by it and similarly by 
bye-law No. 2 made under the Municipali- 
ties Act, motor cars or lorries plying on hire 
are forbidden to halt or run for the purpose 
of searching. passengers at any public 
street or place other than the’ stands fixed 
for the purpose. These two bye-laws make’ 
the user and occuption of the stands by 
hackney carriages and cars and lorries 
compulsory and not optional. That being 
so, it was not-within the competence of 
the Municipal Board to charge fees for 
such compulsory user and bye-law No. 4 was 
therefore ultra vires of the Board. Reliance 
was placed on behalf of the Board on s. 256, 
Municipalities Act, which makes it penal 
for any land vested in the Board being 
“used as a halting place for any vehicle 
or animal or as a place of encampment” 
without the written permission of the Board. 
It was urged that this section presupposes 
the existence of authority in Municipal 
Boards to grant permission for the user of 
Jand vested in it as halting place for 
vehicles and that therefore the Municipal 
Board can charge fees for such permission. 
In my judgment, the argument is without:- 
force. In the present case we are not con= 
cerned with any permission being granted 
by the Board for the user of some land as 
stands. On the other hand we are concern- 
ed with a bye-law making it compulsory to 
halt hackney carriages and motor vehicles 
at particular places. There is yet another 
and a more grave objection to the validity 
of bye-law No, 4. By s. 6, Hackney Carriage 
Act, a municipality is authorized to charge 
fees for granting licences referred to in 
cl. (c) of that section, but no such authority 
is given by cl.,(7) of that section which deals. 
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with the appointment of places as stands 
Mor hackney carriage. The omission of 
mny mentin of fees incl. (i) shows that 
she Legislature intended that no fee should 
è charged for stands for hackney carriages 
and ‘the reasons for this was that the 
MiCLegislature thought it fié to make it obliga- 
“tory on municipalities to appoint places as 
«stands for hackney carriage as a condition 
precedent to framing a rule prohibiting 
«Such carriages frém waiting for hire at 


aby placé other than the stands. It is there - 


fore manifest that a municipality hag no 
authority under the Hackney Oarriage Act 
to charge fees for stands. Similarly,- by 
the Motor Vehicles Act, one fixed tax 
is leviable from motor vehicles and r. 95 
quoted above does not empower the regis- 
tering authority to charge tax or fees for 
stands. To allow a Municipal Board to 
charge fees for stands under the cover of 
the authority supposed to be vested in it by 
el. (1) of s. 293 would, in effect, be to allow 
it to circumvent the provisions of the 
Hackney Oarriage and Motor Vehicles Acts 
and this, for obvious reasons, cannot be 
allowed, 

Apart from the grounds set forth above, 
Iam prepared to hold that bye-law No. 4 is 
void for unreasonableness, In the first place 
you cannot make it compulsory for a person 
to use your property and then make him 
liable to pay fees for such compulsory or 
forced user unless an authority to charge 
fees in such cases is expressly given by 
some statute. In the second place you can» 
not charge fees for discharging a statutory 
obligation, when the statute imposing the 
obligation does nor expressly authorize the 
levy of fees for the discharge of that obliga- 
tion. When the Municipal Board of Muttra 
decided to frame a bye-law preventing 
hackney carriages from waiting for hire at 
any place other than the appointed stands, 
it was obligatory on it to appoint stands for 
the use of those carriages and that free of 
any charge. Similarly, the power vested in 
the registering authority to fix stands is 
unaccompanied by any corresponding right 
vested in Municipal Boards to charge ‘fees 
for such stands. It follows that bye-law No. 4 
would defeat the provisions of the two Acts 
referred to above and must therefore be held 
to be unreasonable, 

Before parting with question No. 2, I must 
observe that the device adopted by the 
Board toaugment its income by framing 
bye-law No. 4 is too patent toescape notice. 
It knew that it could’ not charge fees for 
stands fixed by bye-law No. ]9 made under 
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the. Hackney Carriage Act. It therefore 
made no provision for fees as to stands 
in the bye-laws framed under .that Act. 


Tt must bave been aware that it had no ° 


right to fix stands for motor cars or lorries 
and therefore could not charge fees for the 
user of stands by motor vehicles. It there- 
fore proceeded under the cover of the‘authos 
rity vested in it “to regulate traffic in the 
streets’ first to frame bye-law No. 2 prohi- 
biting motor. vehicles from halting at any 
place except the stands and then bye- 
law No. 4 lumped up the hackney carriages 
and motor vehicles together and , made 
provisions for fees for.the compulsory user 
of the stands. The answer to question No. 3 
must, in my judgment, be in favour of 


the Municipal Board. If the Municipal’ 


Board was authorized to levy fees for the 
use of the stands, this right was, in the 
absence of any statutory prohibition, 


transfereble. Thsre is no provision ia the 


Municipalities Act forbidding the transfer 
of the right vested in the Board to collect 
fees to which it is entitled. The answer 
to the third question must, therefore, be in 
the affirmative. 

Allsop, J.— The Municipal Board of 
Muttra inthe year 1931 set apart certain 
places as stands for motor cars, lorries and 
hackney carriages and purporting to act 
under the provisions of s. 293, Municipa- 
lities Act, fixed a scale of fees for the use of 
these stands. Thereafter in order to facili- 
tate the collection of these fees,. they put up 
to public auction the right to collect them. 
The arrangement was that some person 
should pay them a fixed amount yearly for 
each stand and should collectand apply to 
his own use the fees which he collected. 


The appellant Mewa Ram bid for the stand - 


at Dig Darwaza and his final bid of Rs. 1,115 
was accepted by the Board. He paid a sum 


of Rs. 278-12-0 immediately and contracted- 
to pay the balance of Rs. 836-4-0 by monthly. 


instalments of Rs. 139-6-0 each. He did not 
pay any of these instalments 
result was that the Municipal Board again 


` put the stand up to auction. Tne highest 


bid they secured was Rs.360. They claim- 
ed that they were entitled to the balance 
of Rs. 476-4-0 from Mewa Ram and in order 
tó recover it, they instituted the suit which 
has given rise to the reference to this Bench. 
The defence put up by Mewa Ram was 
that the Municipal Board was not entttled 
to levy fees fo? the use of these stands, 
and even if they were so entitled, they were 
not competent to etransfer the right of 
levying the fees to him. His contention 


and the- 
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was that the contract entered into with him 
was, therefore, void... The Courts below de- 
cided in favoux+pf the Municipal Board. 
In socond appeal a Bench of this Court 
has referred three qnestions for decision 
to thie Full Bench. The questions are: 

“1. Whether the Municipal Board of Muttra was” 
competent ‘to make a bye-law that “no motor car or 
lorry plying ‘for hire shall be allowed to halt or run- 
for the purpose of searching passengers at any public , 
street or place other than the. stands fixed for the. 
purpose? 2. Whether the levy of’ any charge for 
the use of stands, within the municipal ‘limits of ‘ 
Muttra was within the competence of -the Munieipal í 
Board or not? 3, Whether the right to the said . 
charge and the right to collect it can be transfer- 


` red ‘and ‘whether the contract for such a transfer is 


valid. : 

_ Ihave had: the advantage of seeing the: 
judgment of- my brother, Iqbal Ahmad.’ I: 
regret: that Tam unable:to agree with him 
that the, first’ two- questions should be 
answered: in the negative. Section 298, 
Municipalities Act, is in the following ` 
terms: : K f 
JM) A Board by spećialresolution'may, and. where : 
required by the Local Government shall, make bye-" 
laws, “applicable , to the whole or any partof the. 
municipality, consistent ‘with this Act and with 
any Tule, for the purpose of promoting or maintain- : 
ing the health, safety and convenience of the in- 
habitants of.the municipality and. for the fur- 
therance of the municipal administration under. 
this “Act; (2) In particular, and without prejudice: 
to’ the generality of the power conferred by sub-" 
8. (1), the Board ; of’ a. municipality, , wherever situ-: 
ated, may,, in the exercise of the said -power, make: 


any bye-law described in List I. below’ and the. 
Board of & municipality, wholly, or in part, situated ' 
in a hilly tract may further make,:in the exercise? 
= Ae said -power,. any bye-law described in List I 
OW. , i Z PRs ik eo x 

` This List Tis divided into‘ a number of 

parts: Part H (b) isas follows: ; 

“Providing for the regulation or prohibition of: 
any description ‘of traffic inthe streets, where such 
regulation or prohibition ‘appears to the Board to 
be necessary,” - 

A “street’’ means any road, bridge, 
footway, Jane, square, ` court, alley or 
passage which the public or any portion of. 
the public has a right to pass along and ' 
includes, on either side, the drains or 
gutters and the land up to the defined 
boundary of any abutting property, not- 
withstanding the ‘projection over such land 
of any verandah cr. other superstructure. 
It is obvious to me that the powers giver 
to municipalitie ate extremely wide. 
Apart* from the particular powers men- 
tioneg'in List I, there are the general powers 
given in sub-s. (1) of s. 298.6 It is clearly’ 
laid: ‘down in sub-s. +2) that the powers 
described in the lists. méntioned in sub- 
s: (2)' are grdnted without prejudice to the 
gexerality~ ofthe péwer conferred by:subes,- 
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(1), but fdo not think itis necessary for 
us to go beyond the powers gragted in 
List Hb). My brother Iqbhl Ahmad is 
of the opinion that the fixing of stands os 
the provisions about motor cars or lorries 
plying for hire being allowed to halt only 
at the stands fixed dbes not amount to the 
regulation of traffic in the streets. The 
term traffic is not defined in the Act 
and must be’ deemed to beeused in its 
ordinary senses Even ifit does not.include 
in its denotation the vehicles themselves, it 


certainly means the coming and going of 


vehicles. 


“I have no doubt at.all that to the ordi- ` 


nary man: in-thestreetthe right to regulate 
traffic would appear to include the right to 
stop vehicles at certain places and to 
prevent them from stopping. 


My brother ` 
Iqbal Ahmad would also draw a distinction ` 


between those parts of astreet which are ' 


intended for the passage of people or 
vehicles from that part such ` as drains, 


etc., which is not so intended. The word, 


“street”, however, is used in s. 298, ‘List 


TH (b) and the term must have the meaning ` 


according to the definition, 
includes the verges of the carriage way. 
The meaning of the bye-law that no motor 


It certainly ` 


car or lorry plying for hire shall be allow- 
ed to halt or run for the purpose of searche - 


ing passengers at any public street or 


place other than the stands fixed for the ' 


purpose is, apart from the provision about 
running with which we are not concerned, 
that vehicles of this type shall not stop in 
any part’ of the public streets except the 
stands fixed for the purpose, that’ is, they 


must not stop on the carriage way or on’ 


at the stands. The 


the verges except 
a rule 


municipality could surely make 


that no vehicle of this nature should stand ` 


in the middle of the carriage way or ata 
corner or at a cross-road or something 
of that kind onthe ground that it would,. 
if it did so, impede other traffic. If it can 


do that, it can also prohibit such vehicles 
trom standing anywhere else in a public’ 


streef either in the carriage way or on the 
verges. Itcould, as far as [ can see, 
prevent any such vehicle from stopping 
anywhere at all on the public streets 
including verges within the municipal area 
and therefore if it makes an exception 
to ite general prohibition by allowing 
these vehicles to stop in certain areas 
described as stands; I cannot see how a 
prohibition of that kind is beyond its 
powers. As hackney carriages are defined 


in the Hackney Oarriage Act- ay wheeled- 
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vehicles drawn by animals, we are not 
concerned with them at all in considering 
the answer tothe first question - which has 
been put to us. z 

A, reference has'been made tothe rules 
under the Motor. Vehicles Act which pro- 
vide that the registering authority may fix 
stands for motor vehicles, I do not see 
how these rułes ĉau affect the statutory 
provisions givén tp a municipality under 
the Municipalities Act. If “two different 
statutes allow different authorities to forbid 
certain acts for different purposes, it does 
mot appear to me that the provisions of the 
two statutes are necessarily inconsistent. 
There might be an inconsisténcy’ if the 
statutes allowed different authorities posi- 
tively. to permit certain acts, but this con- 
tingency is provided forin the rules under 
the Motor Vehicles Act because stands 
are to be fixed by the registering authority 
only in consultation with the municipality. 
The registering authority therefore cannot 
permit any place to be used as a stand with- 
out the consent of the Municipality and it 
seems tome that this provision has been 
made for the very reason that the Muni- 
cipality is entitled to forbid the use of 
any placeasa stand for motor vehicles. 
For these reasons I think the first question 
should be answered in the affirmative. 
It would,in my opinion, be very harmful 
to the safety and convenience of the 
public if it were held that a munici- 
pality could not prohibit the. parking 
of motor vehicles except at certain 
appointed places. I now come to the second 
question. The municipality purported to 
act, as I have already said, under the pro- 
visions of s, 293, Municipalities Act. This 
section is in the following terms: 

“(1) The Board may charge fees tobe fixed by 
bye-law or by public auction or by agreement 
for the useor occupation (otherwise than under 
a lease) of any immovable property, vested in, or 
entrusted to the management of, the Board including 
any public street or place of which it allows the 
uss or occupation whether by allowinga projection 
thereon or otherwise. 

(2) Such fees may either be levied along with 
the fee charged under s. 294 for the sanction, license 
or permission or may be recovered in the manner 
provided by Chap. 6.” 

Section 293 provides that the Board may 
charge a fee to be fixed by bye-law for 
“any license, sanction or permission which 
it is entitled or required to grant by or 
under the Act. It seems to me that, the 
meaning of this section read by itself is 
Perfectly clear. The stands fixed by the 
Board are onimmovable property vested 
in or entrusted-tothe management of the- 
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Boerd and the Board allows hackney care 
riages and publie motor -vehiclés to occupy 
and use these stands. 
fore, that there is no doubt whatsoever that 
the municipality is authorized to charge a 
fee for this use and occupation. Atleastin 
so far as motor vehicles are concerned, the 
Board is not bound to allow them to use or 
occupy any partof the Board’s property as 
a stand. Inso far as hackney carriages 
are concerned, the argument is that the 
Board was not entitled under the Hackney 
Oarriage Act to forbid them to use any 
part of the street as a stand without appoint- 
ing particular places as stands, I will 
consider this objection presently, but I may 
say atonce that Idonot see how it can 
be held that the wider powers given under 
the Municipalities Act cannot be used 
because narrower powers have been given 
under some other Act which had been pre- 
viously passed. It may be that the Muni- 
cipality could not, under the Hackney 
Carriage Act, have forbidden the use of its 
land to hackney carriages as stands with- 
out providing stands for them, but it does 
not follow that it could not have done this 
under the provisions of the Municipalities 
Act. The Hackney Carriage Act lays down 
in s. 6 that rules may be made to appoint 
places as stands for hackney carriages and 
to prohibit such carriages waiting for hire 
except at such places. The argument 
addressed to us was that the term “appoint” 
was equivalent to the term “provide”. I 
do not think that thisis so. It may be that 
there are municipalities where the Munici- 
pal Board could not appoint private places 
as stands for hackney carriages because such 
places are not available, but it is possible to 
conceive that there may be other munici- 
palities where private persons or Corpora- 
tions may allow hackney carriages to stand 
upon their property, viz., at railway stations 
or outside theatres or other places of public 
entertainment or refreshment or at some 
convenient places for the purpose of 
acquiring profit and if the municipality 
appointed such places as stands, I do not 
see that they would be bound to provide 
other stands upon their own properties. 

dn the present case, it bappens that the 
municipality has appointed stands on 
municipal land so that it has complied 
with the provisions of s. 6, Hackney Gar- 
tiage Act. The* argument was that thé 
municipality was bound to provide stands 
for hackney carriages and that, therefore, it 
was bound to provide them free of charge. 
It-seems to me to be stretching the meaning 


ik . 


I should say, theres 


. must be provided free of charge. 


10 MBWA RAM V. MUNICIPAL BOARD, MUTTRA (ALL.) 


of the words used in s. 6, Hackney Oar- 
riage Act, to say that stands must be pro- 
vided and still further to say that they 
If that 
had been the intenti-n of the Legislature, 
it would have been easy to lay down dise 
tinctly inthe Act that there might be rules 
for providing stands free of charge and 
that when such rules were made, there 
could be furtherrules prohibiting the use 
of other places in this manner. I should 
say further that although it is true that the 
municipality has chosen to make .its rules 
under the Hackney Carriage Act, it could 
just as’ well have made a bye-law under 
the provisions of s. 288 (2)-H ibi; Munici- 
palities Act, in the same sense and that it 
would be importing undue technicality into 
our: decision to hold that’ the rule was 
invalid because the municipality purported 
to act under one section rather than under 


the other. Jt seems to me that there are. 


other sections in the Municipalities Act 
which imply that'the municipality would 
have a power of this kind. Itis laid down 
in s. 256 of the Act that the owner of 
any vehicle. may be fined if he uses 
any land vested in tke Board without 
the permission in writing of the Board 
as a halting place for any vehicle. There 
was a good deal of argument about the 
exact meaning of the term “halting place”, 
but T think that this term should be inter- 
preted as conveying the meaning which it 
ordinarily conveys, 4.¢.,a8 a place where 
somebody halts ‘or rests or stops for some 
time. A stand for hackney carriages is to 
my mird a place where such carriages stop 
in the intervals of being employed upon 
their business of conveying passengers 
from one place to another. When a hackney 
carriage goes to a stand, the intention of 
the owner of it is to stay there for some time 
till he isemployed again. It seems to me 
tbat he uses the stand as a halting place in 
the intervals of going about his business. 
Then there are the provisions of s. 220 
of the Act which are in the following 
terms : 

“Notwithstanding any right or privilege proviously 
acquired, accrued, or enjoyed, in a municipality for 
which bye-laws under sub-head ‘b) of heading E of 
s. 298 have been madeantl are in force, no itinerarft 
vendor, or any other person, shall be entitled to use 
or occupy any public street or place for the sale of 
articles or for the exercise of any calling or for the 
setting up of any booth or stall without the per- 
mission of the Board given in accordance with such 
bay-laws.” 

List LE of s. 298 provides for bye-laws 
to be made for streets. It includes in .b) a 
provision for permitting, prohibiting or 
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regulating the use or occupation of any or 
all public streets or places by itigerant 
vendors or by any person fofthe sale of 
articles or for the exercise of any calling or ,. 
for the setting up of any booth or stall, and 
providing for the levy. of fees for such use 
or ocerpation. Bye-lats have been made, 
under this heading in the Muttra Munici- 
pality and therefore the provisions of s. 220, 
Municipalities Act, would, apply. It may 
be that it was intended generally that these 
provisions should apply to the use of public 
streets for the sale of articles, but the pro- 
visicns include a right to forbid the use of. 
the streets for the exercise of any calling, 
and [ think it would be impossible to say 
that a person who owns and uses a vehicle 
as a hackney carriage is not engaged ina 
calling. It seems tome that a person who 
halts bis hackney carriage at a stand so 
that it may be available for any person who 
wishes to hire it, is using the stand in 
exercise of his calling. The municipality 
has not purported to act under these sections 
and I donot think that it is necessary to 
decide definitly whether they would apply 
to the charging of fees for stands for 
hackney carriages, but I mention the sec- 
tions merely to show that the Legislature 
intended that the municipality should 
charge fees from any person who occupies 
a part of the street to the exclusion of others 
for some time in order to make profit for 
himself, It has been suggested that the 
bye-laws fixing these charges should not be 
upheld on the ground that they are un- 
reasonable even if they come within the 
powers conferred upon the Board. My 
brother Iqbal Ahmad has quoted the re- 
marke of Lord Russell in Kruse v. Johnson 
(1) and I need not repeat them. There can 
be no doubt that the Courts should be very 
careful not to arrogate te themselves the 
right to supervise the activities of public 
authorities in exercise of the powers con- 
ferred upon them especially when these 
public authorities are popularly elected and 
where, as in this case, these powers are 
subject to the control of the Local Govern- 
ment. ; . 

There was in the arguments it seems to. 
me an underlying suggestion that the 
Municipal Board had acted in a most 
tyraneous and improper manner and itis 
therefore very necessary to guard against 
any emotional re-actions in considering the 
questions which are to be answered. I think 
we should not forget that this is not a case 
in which any proprietor of any hackney 
carriage or motor vehicle has questioned 
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Bee power of the Board to make these bye- 
aws and, fix these fees, The appellant 
before usis a man who voluntarily bid at 
public auction end then repudiated his 
contract on technical pleas with which he 
was nol immediately conterned. It does not 
appear that any attempt was made to show 
that thé appellant had any difficulty in 
collecting fees, from those who were imme- 
djatly concerned. _I do not think that it 
can really be said that the Municipal Board 
compelled the owners of hackney carriages 
or motor vehicles to’ use these stands and 
then made them pay fees for the use of 
them. Nobody is bound to own a hackney 


carriage or motor vehicle or use it for the ` 


purpose of conveying passengers from one 
place to another. It has been suggested 
that in so far as hackney carriages are con- 


cerned, the rules of the Board were such- 


that they could not be kept even upon private 
land. It has not been shown that the Board 
ever prevented any person from keeping 
his vehicle upon such land and I dot not see 
why we should interpret the rules in a 
very wide sense and then proceed to decide 
that the intention of the municipality was 
unreasonable. If these hackney carriages 
were not prevented from standing upon 
private land, I cannot see how it can be 
said that they were compelled to use the 
municipal stands. I cannot conceive that 
the municipality ever intended that no 
person should keep his hackney carriage on 
his own premises if he wisned to doso. If 
he was allowed to dothat it was entirely a 
matter for himself whether he chose or did 
not chose to use the stands provided on 
the public streets. © As Lord Russell has 
said, these bye-laws should be interpreted 
ina “benevoient” manner. I would there- 
fore hold that the rules for charging fees 
were not unreasonable. 

It has been suggested that the . Board 
was not entitled to charge fees under s. 293, 
Municipalities Act, because it did not so 
much allow as compel the use and occupa- 
tion of the stands. I have already given 
my reasons for holding that the Board 
cannot be said to have compelled hackney 
carriages and motor vehicles to use these 
stands. The argument was that it did 


compel the use of the stands for all practical - 


purposes because no owner of a public motor 
vehicle or hackney carriage could carry 
on his business without using the stands, 
but I do not think that it necessarily 


follows, even if it was inconvenient for the - 


owners of hackney carriages and public 
motor vehicles not to-use the stands, that 
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it could be outside the competence of the 
Board to charge for the use of them. I 


will refer by way of analogy again to the ° 


provisions of s. 220 ofthe Act. It might 
equally well be said that many ignorant 
vendors could not carry on their trades 
without making use of public streets and 
still it is quite clear that they would re- 
quire the permission cf the Board for such 
use and that the Board could charge for 
the use of their land. Where in the 
ordinary course of nature land must be used 
as in the case of burial grounds, a special 
provision is made under s. 285 which re- 
quires a Board where it closes a burial 
place, to provide another fitting place for 
the purpose of burial. This is an instance 
of statutory compulsion upon the Board. It 
does not seem to me that there is any 
statutory compulsion in the Municipalities 
Act or in the Hackney Oarriage Act that 
the Boardshall provide stands for hackney 
carriages. The word used in the Hackney 
Carriage Act, as I have already mentioned, 
is “appoint” which means to indicate or 
point out and not necessarily “to provide.” 
Ifthe Board had, under the Municipalities 
Act, forbidden public motor vehicles or 
hackney carriages to stand about the streets 
waiting to be engaged, this would not 
have been, in my judgment, outside its 
powers. Learned Counsel for the appellant 
did suggest that the more particular pro- 
visions of s, 265 of the Act would affect 
the general right of the Board to prevent 
vehicles from standing about the streets, 
The section is in the following terms: 

“(D Whoever without the written permission of 
the Board (a) causes or allowe any vehicle, with 
or without an animal harnessed thereto, to remain 
or stand so as to cause obstruction in any street 
longer than may be necessary for loading or unload- 
ing or for taking up or setting down passengers, 
or (b) leaves or fastens any vehicle or animal go 
as to cause obstruction in any street, or (¢) exposes 
any article for sale, whether upon a stall or booth 
or in any other manner, so as to cause obstruction 
in any street, or; (d) deposits, or suffers to be depo- 
sited, any building materials, box, bale, package or 
merchandise in any street, or (e) erects or sets up 
any fences, rail, post, stall or any seaffolding or 
any other such fixture in any street, or (f) in any 
manner wilfully obstructs or causes obstruction to 
the free passage of any street, 
shall be liable upon conviction to fine which may 
ext€nd to Rs. 50.” * 


In my judgment theré is no force in this 
argument because there is no inconsistency 
between the provisions of s. 265 whiche 
impose a penalty for obstruction and the 
other provisions of the Act which enable 
Municipal Boards to make bye-laws to 
prevent such obstruction. Section 265 it 
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obviously intended to apply to those cases 
where obstruction is in fact caused although 
no bye-law has been framed to prevent 
the obstruction. It does not prevent the 
Board from preventing by a bye-law any 
act which would normally cause obstruc- 
tion and inconvenience to the publie 
nithough in a particular instance it might 
be that the act would not cause such 
obstruction or inconvenience. If the Board 
can prohibit the use of its land as a stand 


“for a motor vebicle or hackney carriage and 


if it provides stands on particular parts 
of its land,I do not see bow anybodv can 
doubt that it has permitted the use of that 
part of its land for this purpose. If it does 
permit the use of its land it is entitled under 
the provisions of s. 293, Municipalities 
Act, to charge for such use. Ii has been 
suggested that rules for taxation should be 
construed to the benefit of the public, but 
thefcharges with which we are concerned 
are not a form of taxation. They are 
charges for the use of property which vests 
in the Municipal Board. In my jndgment 
the Board was entitled to chargefees for 
the use of its land and I would answer the 
second question in the affirmative. 

I agree with my brother Iqbal Ahmad 
that the third question should be answered 
in favour of the Board. There are no rules 
about the farming of taxes in the Munici- 
palities Act of this Province and therefore 
no conclusion can be drawn as has been 
drawn in other provinces that certain 
charges are not transferable by way of 
farm because there isa specific provision 
for farming other charges. The Munici- 
pality if it had aright to charge for the 
use ofits land was entitled to recover the 
money fromthe person using the land and 
as soon ashe used theland that person 
became liable. The charge was one for the 
use of immovable property and the right 
to recover the money once it became due 
was in itself immovable property which 
could be transferred by the Board to the 
perscn who was given authority to collect. 
Tt is also by no means clear that the 
Board. intended that the legal right to 
demand a charge should be transferred to 
persons inthe position of the appellant. 
The appellant was to collect the money 
due but if he failed to collect if he was to 
bring the matter to the notice of the Board 
Which would take legal steps to enforce 
its claim. It seems to me that a person 
who'is entitled to money can authorize 
sombody else tocollect it for him and 
he can make such contract as he chooses 
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with the Collector for the remuneration of 
the latter. It dees not appesr to age that 
tLere is anything in law which prevented 
the Board from entering -into the contract 
to transfer the right to collect these dues 
to the appellants. “I would answer the 
third question in the*affirmative. 5 
Muhammad ismail, J.—The poifits for- 
mulated in the referring ‘order have been 
set out elsewhere and neęd net be repeated. 
In view of thè importance of the points 
involved in this reference, I consider it 
necessary to state briefly the reasons for 
my answers tothe questions referred to us: 
Point No. 1—The bye-law in question 
has been framed under the provisions of 
s. 298-H (b) which empowers the Board to 
provide for the regulation or prohibition 
of any description of traffic inthe streets 
where such regulation or prohibition 
appears to the Board to be necessary. It 
will be observed that itis for the Board 
alone to decide whether necessity for such 
a regulation or probibition exists. Street 
under 8. 2, suk-cl. 23, means any road, 
bridge, foot-way, lane, square, court, alley 
or passage which the public or any portion 
of the public haga right to pass ...Public 
street under sub-cl. 19 of the aforesaid 
Section means “street.” From the wording 
of bye-law No. 2 it will appear that the prohi- 
bition is limited to public streets or places 
and hasno concern with private property 
of the residents of the municipality or the 
motor or lorry owners. By a comparison of 
language of bye-law No.2 with that of s. 298- 
No. H (b) it will be manifest that the bye-law 
inno way travels beyond the limits pro- 
vided bythe statute, It has been urged 
that under s. 298-H (b) bye-laws can be 
made only tosafeguard public safety and to 
provide for the cmvenience of the public, 
Tt is not suggested thatin the present case 
the bye-law will not be conducive to public 
safety and convenience. It is obvious that 
to allow a large number of vehicles to halt 
or run for the purpose of searching passen- 
gers willresult in causing inconvenience 
to the public using such streets and may 
even endanger their safety. Such power 
is provided in other Acts and is commonly 
exercised all over the world by the authori- 
ties appointed by thestatute. It is contend- 
ed that the Board may regulate or pro- 
hibit traffic but has no authority to fix 
stands, In my judgment this argument pro- 
ceeds on a misconception of the scope of 
the bye-law. The Boardhas undoubtedly 
tbe discretion to exclude any publie street 
or place fronrthe application of the pro.. 


1989 MÊWA RAM v. MUNSOLBaL BOARD, MUTÊRA (ALL) 13 


hibitiom *imposed by the bye-law. It is 
immaterial whether the street or place 
so excluded from the operation ofthe bye- 
law. is styled as “stand” or any other name, 
Whenever any description of traffic is 
regulated or prohibited, it will affect either 
pedestrians or vehicles or both. The dic- 
tionary meaning of the word “traffic” is 
“goods or perdbns passing to and fro along 
a road,railway, canal, stead boat route 
or the like, viewed collectively as the street 
traffic, the railway traffic, ete.” (see the 
Imperial Dictionary). The Act empowers 
the Board to regulate or prohibit any 
description of traffic in the street. Motor 
cars and lorries plying for hire when 
passing to and fro along a road may be 
described as “traffic”. Under s. 298-H (6) 
it ie within the competence of the Board 
to prohibit any description of traffic. The 
language of the sub-rule in my judg- 
ment is wide enough to include the trafic 
of motor cars and lorries plying for bire. 

In course of argument reference was 
made to r.95 framed under the Motor 
Vehicles Act andit was contended that the 
power to fix stands is vested only in the 
registering authority appointed by the Act. 
There is no reason to believe that the rules 
appended tothe Motor Vehicles Act have 
the effect of nullifying or amending the 
statutory provisions of the U. P. Munici- 
palities Act. It is true that under the rules 
the registering authority may fx stands 
in concurrence with the local body con- 
cerned. It may possibly be within the 
powers of the registering authority to dis- 
agree with the Boardin the selection of 
places as stands. There is nothing to show 
that such a situation has arisen nor has 
such a plea been taken in the written 
statements. I have therefore no hesitation 
in holding that the Municipal Board was 
fully competent tomake the bye-law that 
no motor car or lorry plying for hire shall 
be allowed to halt or run forthe purpose 
of searching passengers at any public 
street or place other than stands fixed. for 
the purpose. My answer to question No, 1 
is in the affirmative. : 

Point No. 2.—It ig argued that levy of 
any charge for the use of stands in bye- 
law No.4 was not within the competence of 
the Municipal Board. As stated above, the 
stands fixed by the bye-law are the pro- 
perty of the Board. lt cannot be disputed 
that a private owner is entitled to charge for 
the use of his land. I: is, however, contead- 
ed thatthe Board does not e1ijoy the same 
sights with respect to the properties vested 


in it. In the absence of a clear provision to 
that effect, it seems to me that there is no 
reason to deprive the Board of the elemen- 
tary rights enjoyed by other owners 
of property. The argument in support of 
the above contention advanced by the 
learned Counsel forthe appellant is that 
the Board has no rig .t to force the motor, 
loriy and hackney carriage owners to use 
its land and then charge them for the sam>. 
Byse-law No. 2 is limited in its operation to 
motor cars and lorries plying for hire and 
it is directed that such cars and lorries 
should not halt or run for the purpose of 
searching passengers atany public street 
or place other than stands fixed by the 


Board. There is no reference to hackney ` 


carriages in this bye-law. Hackney car- 
riages are regulated by Hackney Oarriage 
Act XIV of 18:9. Section 6 (¢) of the said 
Act empowers the Municipalities and 
Cantonments to make rules under ss. 3 and 
4, among other matters to appoint places 
and stands for hackney carriages and pro- 
hibit such carriages waiting for hire except 
at such pluces. In my opinion, under the 
above sub-section, it is open to the Board to 
prohibit the use asstands of places owned 
by private individuals. It has been argued 
with some force that the Board is not entitl- 
ed to levy a charge if it compels the 
hackney carriages to use its own land. 
There is no mention of the terms on whica 
such stands are to be provided. We have 
therefore to examine relevant sections of 
the Act to tind out the authority of the Board 
to demand compensation for the use and 
occupation of its property. Several sections 
have been cited by Counsel in support of 
their respective contentions. It is not 
necessary to discuss all of them. I proceed 
to notice only such sections as appear to 
me appropriate. Secticn 256 of the Act 
provides that where any land vested in the 
Hoard is, without the permission in writing 
of the Board, used asa halting place for 
any vehicle oranimal ur as a place of 


encampment, the owner ora keeper of the | 


vehicle or animalor a person encamping, 
as the case may be, shall be liable on con- 
vtclion toa fine. Jtis: not disputed that 
the stands notitied in the bye-law are vested 
in the Bsard. 

It follows that no one has a rigkt to 
utilize such paces without the writteh 
permission of the Board. It has been 
argued that the expression “halting place” 
means a parao and does not apply to,a 
stand. A halting place may be any place 
whexe vehicles, animals or human beingg 
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halt either temporarily or permanently. It 


. will no doubt be doing violence to the spirit 
_of the section if a place where vehicles halt 


even for a minute or two is called a halting 
place but there appears no justification for 
restricting it to.paraos only. In my opinion 
the stands enumerated in bye-law No 1 may 
properly be described as halting places. 
It is manifest that the Board had the power 
to withhold or give permission for ‘the use 
and occupation of the land to be used as 
stands. In the present case instead of 
giving written permission a bye-law has 
been framed by the Board. Section 293 of 
the Act provides: 

‘ “The Board may charge fees to be fixed by 
bye-law or by public auction or by agreement for 
the. use or occupation (otherwise than under a 
lease) of any immovable property vested in, or 
entrusted tothe managemént of the Board, includ- 
ingany public street or place of which it allows 
the use or occupation whether by allowing a prò- 
jection thereon or otherwise.” : 


Learned Counsel for the appellant con- 
tends that this section is waolly inapplic- 
able, as the expression “use or occupation” 
finding place in the section has got a 
technical meaning. It is argued that the 
carriages or cars standing on municipal 
stands have not been given aby permanent 


‘right in any portion of tbe land that has 


been offered as a stand, and therefore it 
cannot be said that the vehicle or lorry 
owners are in use and occupation of any 


_portion of the land. In my judgment the 


Board may allow use and occupation of the 


land vested in it to a class of persons or to 
- an individual, It may further allow the ` 


land to be occupied either permanently or 
for a temporary period. Any hackney car- 
riage or motor owner |. on payment of the 
requisite fée will be entitled to make use of 
the stands. If there is no room available 
at the time itis possible that a claim for 
refund of the fee so paid may be entertain- 
able. Such a contingency, however, has not 


-ogeurred and we are not called upon to 


decide hypothetical questions. I see no rea- 
son for limiting the scope of s. 298 in the 
manner suggested by the learned Counsel for 


‘the appellant. Again it is urged that in the 


present case the owners of hackney car- 
riages and lorrieS are not given any option 
but are forced to use the municipal land aa 
a halting place. Ib is therefore contended 
éhat s. 293 will not apply as it pre-supposes 
a voluntary use of the land by a party on 
payment of requisite, charges. Learned 
Counsel for the respondent, however, 
contends that the nackney carriage and 
lorry owners are at liberty to use the stands 
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or not. There is no obligation imposed by 
law on them to use the stands. Our atten- 
tion has not bean drawn to any section ef 
ths Act under which the Board is placed 
under a statutory duty to provide stands. 
It was within the cofupetence of the Board 
to frame bye-law No. 2, without offéring any 
Places as stands. Now ‘thas stands have 
been provided, it canngh be said that the 
owners of hackney carriages and lorries, 
etc., have been placed in a disadvantageous 
position. It is for their convenience and that 
of the public that bye-law No. 1 has been 
made andin my opinion it is permissible 
for the Board tolevy a charge for the use 
and accupation of its property. : 
The validity of the bye-law is challenge 

on another ground. Jt is said that the bye- 
law is unreasonable and is therefore inope- 
rative. There are certain essentials for the 


validity of a bye-law. It must be: 1, intra 


vires of the authority who makes it. 2. Not 
repugnant to the law of the country. 3. 
Certain in its terms and positive. 4. Reason- 
able (see Halsbury’s Lawa of England 
Edn. 2, para. 26, p. 604). It is strenuously 
argued that the bye-law in question is 
unreasonable because the Board having 
charged fee for licence had no right to do 
anything which would have the effect of 
virtually withdrawing the licence, I am not 
prepared to accept that the grant of licence 
assumes an undertaking on the part of the 
Municipal Board concerned to provide land 


. to the licensees as stands. What is reasonable 
is, in many cases, a question-of opinion. A 


Court of law has to. be very cautious in 
interfering with the authority of a local 
body on the ground of unreasonableness, 
There are means provided in tha Act for 
preventing abuse of power by local bodies 
and itis the duty of the party aggrieved 
to have recourse to such remedies as are 
provided inthe Act for rectifying mistakes 
of the local bodies. . ; 

In Kruse v., Johnson (1), at p. 99 Lord 
Russell of Killowen, C. J. observed : 

“But, when the Court is called upon to consider 
the*bye-laws of public representative bodies clothed 
with the ample authority which I have described 
and exercising that authority accompanied by the 
checks and safeguards which have been mentioned, 
I think the considerations of such bye-laws ought to 
be ‘approached from.a different standpoint. They 
ought to be supported, if possible. They ought tobe 
as his been said, ‘‘benevyolently’ interpreted, and 
credit ought to be given to those who have to ad- 
minister them that they will be reasonably adminis« 
tered. ... Notwithstanding what Cockburn, CO. J. said 
in Bailey v. Williamson (2), at p. 124 an analogous 
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case,I do not mean to say that there may not be 
cases if Which,it would be the duty of the Court to 
condemn bye-laws, made under such authority as 
e these were made, as invalid because unreasonable. But 
unreasonable in what sense? If, for instance, they 
wêre found to be partial and unequal in the operation 
as between different clasges if they were manifestly 
«unjust iE they disclosed bad faith ; if they involved 
such oppressive or gratuitous interference with the 
rights of thosa subject to them as could find no justi- 
fication inthe minds of reasonable men, the Court 
might wellsay, ‘‘Paxtiament never intended to give 
authority to make such rules; thef are unreasonable, 
and ultra vires.” But it is in this sense, and 
in this sense only," as I conceive, that the 
. question of unreasonableness can properly be regard- 
ed. A bye-law is not unreasonable merely because 
particular Judges may think that it goes further 
than is prudent or necessary or convenient, or because 
itis not accompanied by a qualification or an excep- 
tion which some Judges may think ought to be there.” 
Applying the principles laid down inthe 
above case I hold that the bye-law is not 
unreasonable. I have given my very serious 
consideration to the question before us and 
in my opinion there is no ground for holdivg 
that it is beyond the competence of the 
Board to levy a charge for the use of stands 
- within the municipal limits. My answer 
to question No, 2 is in the affirmative. 
Point No. 3.—It has been contended that 
the right to collect dues for the use of 
stands is not transferable, and the Board 
had no power under the Act toenter into 
a contract with the appellant to recover 
money from the licensees. If this contention 
is sound, the consideration for the contract 
between the -appellant and the Municipal 
Board will fail and the suit brought for the 
recovery of the money by tke Board must 
be dismissed. It is conceded that the dues 
claimed from tke licensees do not come 
within the category of “tar.” The charge 
levied for the use of tbe land may properly 
be described as “fees.” Under s. 293 (1) 
of the Act, the Board is empowered to 
charge fees and under cl. 2 of the section 
such fees may be recovered in the manner 
‘provided by Chap. VI. I have already 
held that s. 293 of the Act is applicable. 
It follows, therefore, that it was within 
the competence of the Board to recover 
.fees payable under the bye-law irf the 
manner prescribed in Chap. VI. It is 
manifest that the special powers conferred 
cn the Board under Chap. VI to realize 
any sum payable to it by issue of warrant, 
etc. could not be transferred to anyone else, 
It is not suggested that the Board purported 
to transfer any such powers. The Board 
merely authorized the contractor to realize 
the fees payable to itself by the licensees. 
In other words, the contractor was allowed 
.to recéive money on behalf of the Board 
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from the licensees, There is nothing in 
the Act to prevent the Board from entering 
into such a contract with a third party. 
If. the licensees declined to pay, it wag 
open to the contractor to refer the matter 
to. the Board for taking such action as it 
deemed fit. From a perusal of the draft 
agreement which was never executed, it 
appears that the Board reserved to itself 
the right to bring suits for the recovery 
of arrears. The U. P. Municipal Act has 
given very wide powers tə the Municipal 
Board to enter into contracts. Section 6 of 
the Act provides: 

“In every municipality there shall be Municipal 
Board and every such Board shall be a body cor. 
porated by the name of the Municipal Board of 
the place by reference to which the municipality 
is known, having perpetual succession and a common 
seal, and subject to any restriction or qualification 
imposed by this or any other enactment vested 
with the capacity of suing and being sued in its 
corporate name, of acquiring, holding and transferr- 
ing property, movable and immovable, and of 
entering into contracts,” 


Our attention has not been drawn to any 
restriction or qualification imposed by this 
or any other enactment prohibiting the 
Board from entering into a contract for 
the collection of the fees of the description 
under consideration. Section 124 of the 
Act dea's with the power of the Board to 
transfer property vested in it by sale, 
mortgage, lease, gift, exchange ‘or other- 
wise, This power is subject to the re- 
strictions imposed by or under the Act. 
The U. P. General Olauses Act, 8.4 (23) 


detines immovable property as follows: 
“Immovable property shall include land, benefits 
to arise out of land and things attached to the 


actually made by the 
Chairman or the Executive Officer, Sub- 
ordinate servants of the Board are usually 
éhirusted with the duty of collecting 
dues of all kinds, ‘Fhe positioa of the 
contractor is more or less that of an 
agent cf the Board. It wili mak'e no 


‘difference in the status of the nominee of 


the Board empowered to receive mongy on 
its behalf, if he ds remunerated on per- 
centage basis instead of being paid. a 
fixed monthly salary. In my judgment there 


ee 
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is no legal bar in the Act against the 
‘appointment of a contractor for the collec- 
tion of money due to the Board. The 
contractor may not be able to enforce pay- 
ment through a Court of law because no 
ose is authorized to sue on behalf of the 
Board except’ persons authorized by the 


Act and a contractor is not one of them.’ 


In the present case, however, we have to 


confine our answers to the questions referred . 


< to us, and the only matter covered by 


question No. 3, is whether the right to’ 


collect charge for {he use of the etand can 
be transferred. Any subsidiary matter 
connected with this question will have to be 
considered by the Bench concerned, and 
we should not express any opinion with 
regard to them. 

Learned Counsel for the appellant has 
cited several authorities in support of his 
contention. J now proceed to consider 
some of them. It may be mentioned that 
no case decided by this Court has been 
referred to us on this point. In Municipal 
Council, Kumbakonam v. Abbahs Saheb (3) 
the Municipal Council sued the respondent 
to reecver the balance due by him under 

. a lease which he had taken of the right to 
collect fees on the slaughter of animals 


which the Council were entitled to levy , 


under s. 191, District Municipalities Act, 
Madras Act IV of 1884. The suit was 
dismissed. The learned Judges gave two 
-main reasons for dismissing the suit. The 
-firat was that the right of farming.out was 
not necessary to the exercise of the right of 
levying, as such fees should be collected, 
and are usually collected, by the municipal 
„subordinates. With great respect I do not 
think that this is a matter which should 
influence the Court. The members of the 
Board know best what is the most conve- 
‘nient method of collection. The second 
reason was that while there was an express 
grant of the power to farm out tolls in the 
Act, there was no such power to transfer 
right to levy fees on tte slaughter of animals. 
This distinction, however, does not exist in 
the U. P. Municipalities Act as there is re 
specific power given under the Act to farm 
out the right tg collect any kind of fees. 
The learned Judges in the case mentioned 
above had to interpret the District Munici- 
palities Act, Madras. That decision is no 
guide for the interpret.trn of “the pro- 
visions of the U. P. Municipalities Act, 
-specially as the wordisgs of the relevant 
sections of the two Acts are not identical. 
. (3) 36 M 113, 11 Ind, Cas, 669; 21 M L J 790; 1911) 
OM WN 95; 10M LT 168, Do Ge 
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In the above case an earlier . decision ‘of 
Wallis, J. in O. S. No. 244 of 1407 Corpora- 
tion of Madras v. Masthan Saib (4), was 
followed. : 

Learned Counsel has also cited Saundatti 
Yellama Municipality v. Shripadbhat Sesh- 
bhat (5) and Sholapur Municipality v? Shriva- 
ram Bhagwant (6). These cases also follow 
the reasoning in Municipal Council, Kumba- 
konam v. Abbahs Sahib (3). E do not think 
that the rulings cited above afford any help in 
deciding . questions arising out of the U.:P. 
Municipalities Act. I regret I am unable to 
follow them. In my opinion, there is no 
ground to restrict the powers of the. Board 
given under s. 6 of the Act. My answeér-to 
question No. 3 is in the affirmative. 

By the Court. — The answer by the 
majority of the Judges constituting this 
Bench to all the three questions referred is 
in the affirmative. 


Answer in affirmative. 


(4) 21M L J 788;.11 Ind. Cas, 865. 

(5) 57 B 278; 143 Ind. Oas. 331; A I R 1933 Bom. 132; 
35 Bom. L R 163; Ind. Rul. (1933) Bom. 270. 

(6) A I R 1928 Bom, 282; 111 Ind. Qas. 620;52'B 414; 
30 Bom. L R715. E 
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OUDH CHIEF COURT an 
Civil Miscellaneous Application No. 828 
of 1938 
filed in 
First Civil Appeal No. 39 of 1938 
` July 14, 1939 
HAMILTON AND BENNETT, JJ. 
Sardar ALI RAZA KHAN— | 
PLAINTIRF—A PPBLLANT—APPLIOANT 


versus 

Sardar NEWAZISH ALI KHAN 

—Dgrenpant— RESPONDENT— 
Opposits: Party 


Civil Procedure Code (Act V of 1908), O. XL, r: 
—Receiver, appointment of, pending appeal—Appel- 
lant-applicant successful in lower Court in small 
portion of property only—Bigger portion going to 
opposite party and enough io compensate applicant 
in opse of waste—Case held not fit for appoint- 
ment of Receiser—Lower Court rejecting applica- 
tion for appointment of Receiver—Decision of 
suit on mertts—Appellant asking for Receiver 
pending appeal to prevent waste on part ofres- 
pondent—Allegations vague—Decision not likely to 
be upset—Case held not made out. : 

Where in an appeal the appellant who, was 
found by the lower Court to be entitled to 
2-1 th of the property, praysfor an appointment 
of a Receiver of the property pending the decision 
of the appeal, on the ground that the respondent 
may commit waste, and it is found that there 
would be plenty of-property left with the res- 
pondent from ‘which the appellant could obtain 
compensation for any loesdye to acts ‘of -wasta 


1939 
committed Bs regards his 2-15ths share, 
no reas to grant the, prayer for the appoint- 
ment ofa Receiver. | ` 
« When there has been a decision on the merite 
deciding the rights of the parties inthe respective 
properties concerned, the property cannot be said 
to be any longer in mgdio, and a receivership 
which has come to an end by the decision of the 
case cannot be continued until the final decision 
of the appeal. e Bisheshar Singh v. Jadunath Singh 
(1), relied on. | 

The property as®@to, which an application for 
appointment of Receiver was made had been 
throughout in the possession of the respondent, 
and an application for the appointment of 
@ Receiver made in the original suit, was 
rejected so that this was not a case of continuing 
Receivership. There had been a finding of the 
competent Court against the appellant (applicant 
for the appointment of Receiver) and unless the 
decision was entirely upset, there was sufficient pro- 
perty in the hands of the respondent to satisfy any 
legal claim of the appellant-applicant ; 

Held, that there was no reason to grant the appli- 
cation for the appointment of a Receiver during 
the pendency of the appeal which appointment 
would have the result of depriving of possession 
the defendant who had possession upto the decision 
of the suit by thelower Court and who had continued 
to hold possession since, after a recognition of his 
title by the Judge. , ; 

Messrs. M. Wasim and M. H. Qidwai, for 
the Applicant. 

Messrs, Niamatullah and Mohammad 
Husain Usmani, for the Opposite Party. 

Order.—This is an application for the 
appointment of a Receiver or in the alter- 
native for an order for security for mesne 
profits and an order to defendant not to 
sell or cut any more jungle or trees or grant 


or create any further subordinate rightsin ` 


any of the property in suit. 2 

The application is by Sardar Ali Raza 
Khan Qizilbash who was plaintiff in- the 
Buit, which was decided by a learned Judge 
of this Court in the exercise of the original 
jurisdiction. The defendant was Sardar 
Newazish Ali Khan. 

The plaintiff dissatisfied with the decision 
of the learned Single Judge of this Court 
has filed an-appeal and the original 
defendant has, therefore, become a respond- 
ent. ; 

The suit, in so far as we are at present 
concerned, referred to. property in Oudh 
which may be referred to as the “Oudh 
Estate’ and to property. in the Punjab 
which may be referred to as the “Rakh 
Juliana Estate”, and the value of these 
properties ag given to us is 18 lakhs for the 
Oudh Estate and three lakhs for the Rakh 
Juliana Estate. ~ 
_ The plaintiff claimed both estates in their 
entirety and, therefore, among his reliefs 
he asked for adecree for possession of the 
G property. š h ga 


L833 & 4 


there is” 
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The learned Judge of this Court fouad 
that the plaintiff had no right at all to the 


Oudh Estate, but as regards the Rakb’ 


Juliana Estate, the defendant had a right 
to one-third and the plaintiff and his four 
brothers had equal rights to the remaining 
two-thirds so that the right of the plaintiff was 
2-15ths, but no possession was given because 
the plaintiff claimed exclusive possession 
to the whole and, therefore, the learned 
Judge remarked that the plaintiff would 
have toapply for partitionin order to get 
his 2-15ths share. f 
This application is based on the allegation 
that the defendant has committed acts of 
waste including the following :— i 
(a) Sale of large and valuable juagle 
in the Oudh Estate; 
(b) Sale of timber trees and fruit bsar- 
ing trees in both the Oudh and 
Rakh Juliana Estate; 
(e) the grant of leases unfavourable to 
the estate and the creation of 
other subordinate rights in favour 
of his own creataresand his wife, 
and i 
(d) the investment of all income derived 
from the estate in favour of his 
wife so as to putit beyond the 
reach of the ppplicant should the 
appeal succeéd. f 
The application must be considered ‘in 
two aspects: according to the rights of the 
applicant as found by the Single Judge of 
this Court‘and the rights claimed by the 
applicant which he thinks will be recoguised 
-by the Appellate Court after the decision of 
‘the appeal. i f i 
The applicant alleges that he has good 
hopes of succeeding in the appeal, and if 
hesucceeds, he will be found entitled to 
both the Oudh and the Rakh Juliana Estates 
and he will be given a decree for posses- 
sion of both the estates. We propose to 
consider the two aspects of the case sepa- 
rately. i 
If his appeal fails he has established 
title to 2-l5ths of the Rakh Juliana Estate, 
thatis, to a part of the estate worth 
Rs. 40,000. -The defendant, on the other 
‘Rand, will have established his title to one- 
third of this estate, therefore, to property of 
the value of one lakh” andto the ‘whole of 
the Oudh Estate of which the value is 
18 lakhs. The acts of waste committed 
in the Rakh Juliana Estate are only, as 
alleged in the | ce aaa the -sale of 
timber trees and fruit bearing trəes' and 
the investment of the income of that estate 
„in, the name of the wife of the defendant 
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respondent. There will be plenty of prc- 
perty left with the defendant-respondent 


- from which the appellant can obtain com- 


pensation fır any loss due to acts of waste 
committed as regards his 2-l5ths share. 
We may further say here that tkese 
allegations as to acts of waste are not 
proved, and naturally it appears to us 
exceedingly unlikely that the defendant- 
respondent should injure the value of the 
Rakh Juliana Estate where he holds one- 
third to wrong the applicant who is only 
entitled ió 2-lbths. In this aspect of the 
case we see no reason to grant the prayer 
for the appointment of a Receiver. 

Taking the other aspect, we are asked to 
presume that the applicant is likely to 
succeed in appeal. In Bisheshar Singh v. 
Jadunath Singh, 19390. W. N.59(1) an 
application for the appointment of a 
Receiver was made to a Bench of this Court 
during the pendency of an appeal against 
the decision of a Single Judge of this Court 
in the exercise of original jurisdiction. It 
was there held that when there has been a 
decision on the merits deciding the rights 
of the parties in the respective properties 
concerned, the property cannot be said to 
be any longer in medio, and a Receiver- 
ship which has come to an end by the 
decision of the cases cannot be continued 
until the final decision of the appeal. 

In ‘the present casethe ‘property as to 
which this application is made has been 
throughout in the possession of the defend- 
ant-respondent, and though an: application 
for the appointment’ of a Receiver was 
made in the original suit, it was rejected 
so that this is not acase of continuing a 
Réceivership because one was in existence 
during’ the trial of the original suit, but 
prayer is made for the appointment of a 
Receiver, though a similar application had 
been madeinthe original Court and had 
been rejected, and though there has been 
a finding ofa competent Court against the 
applicant, except as regards a 2-ldths 
share in the Rakh Juliana property which 
property is only worth l-tth of the Oudh 
Estate. Unless the decision of the Single 
Judge of this Court is entirely upset, 
there will certainly be sufficient property 
inthe hands of the defendant-respondent 
to satisfy any legal claim of the appel- 
lant’applicant and we see no reason to 
Presume that such will bẹ the result of 
the appeal. i 

"We may again repeat®hat the allegations 


@) (1939) O W N 59; 179 Ind. Oas. 245; A I R 1939 
Qudh 94; 1939 0 L R 6; 11 R O 154, 
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of waste are vague and that it is dificu: ~ 
to believe that as the defgndaht-respond 
ent has been successful in the origins 
Court, there is any likelihood of his beines 
under such apprehension of the result o 
the appeal that hg has proceeded alreadjuum 
to seriously damage the estate. or tha. 
he will in future serjously damage the 
estate. d 5 | 

We see no reason, therêfore, to granwa 
the applicaficn for the appointment of a, 
Receiver which would have the result of 
depriving of possession the defendant 
who had possession upto the decision of 
the suit by the lower Court and who has. 
continued to hold possession since, after 
a recognition ofhis title by a Judge of 
this Court which cannot be said to have 
weakened his position except as regards 
the Rakh Juliana Estate which is of far 
lesser value than the Oudh Estate. 

As regards the other prayer of the 
applicani, should his prayer for the 
appointment of a Receiver not be granted, 
the learned Counsel for the applicant has 
not been abletoshow under what provi- 
sions of the Code of Civil Procedure we 
could giant this prayer and he has to rely 
on the inherent powers of the Oourt. Pre- 
suming even that our inherent powers 
allowed usto grant this prayer (and we 
do not say that we have these powers), we 
would ses no reason to exercise them, 
because of the reasons we have given in 
rejecting the prayer for the appointment 
of a Receiver. os 

We, therefore, dismiss this applicatio 


with costs. ied pa” 
D. Application dismissed., 
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Mortgage—Mortgagee contracting to sell in exercise 
of his power of sale—Land not vested in purchaser 
—Contract rescinded—Mortgagee, if accountable to 


morigagor for purchase money. i 
A mortgagee who has contracted to gell in exer- ` 


cise of his power of sale, and who (the land not, 
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ving become vested in the purchaser) rescinds 
e contra@, is ngt accountable to the mortgagor 
or purchase money which he has never received. 
vying v. Commercial Banking Co. of Sydney (1), 
«approved. {p. 20, col. 1] 

Mr, C. A. Settle, for thé Appellant. 
Messrs. Wilfred A. *Barton, K. C. and 

A. M. Wullace, for the Respondent. 

Lord’ Russell: .of Killowen.—This 
«appeal was brogght by the plaintiffs in an 
action against the’ New Zealand Farmers 
Cc-operative Association of Oanterbury, 
Limited (hereinafter referred to as the 
Association) from a judgment of the Court 
of Appeal of New Zealand which affirmed 
the judgment of the trial Judge, by which 
judgment was entered for the defendants 
in the action, and judgment was entered 
for the defendants on a counterclaim by 
them for (amongst other 1elief) a sum of 
£13,354 13s. 9d. : 

Two questions only were argued before 
their Lordships’ Board; they are uncon- 
nected, and may be dealt with separately. 

The relevant facts upon which the first 
qQuesiion is founded muy first be stated, 

In :July, 1923, the plaintiff Wright 
Owned a turm called "Oattle Peaks,” which 
was subject to a first mortgage for £9,420. 
By memorandum of mortgage dated July 27, 
192s, the plantit Wright mortgaged 

Qattie Peaks” to the Association, subject 
to the befvrementioned mortgage. by virtue 
of ihe Land ‘lransfer Act, 1919, the mort- 
gage of July 2/, 1928, conferred upon the 
Association a power of sale in the following 
terms :— 

“The mortgagee may sell the mortgaged property, 
or any part thereof, either altogether or in lots, by 
public auction or by private contract, or partly by 
the one and partly by the other of such modes of 
sale, and subject to such conditions as to title or 
evidence of title, time or moae of payment of pur- 
chase-money or otherwise as the mortgagee 
thinks tit, with power to the motgagee to 
buy in „the mortgaged property or any part 

. thereof at any sale by auction or to rescind any 
Contract for the sale thereof, and to re-sell the same 
without being answerable for any loss or dimimu- 
tion la price, and with power tu execute assurances, 
give effectual receipts for the purchase-money, and 
do all such other acts and things for completing 
the sale as he may think proper; And also 
that the mortgagee may exercise such otber m- 
ocidental powers in that behalf as are conferred 
upon morgagees by the Land Transier Act, iblō: 
And, lastly, that the mortgagee will apply the moneys 
arising from any such sale as aforesaid, m the first 
place in payment of the costs aud expenses mcidental 
to the sale or otherwise incurred in respect of vhe 
Mortgage, and an the second piace in satisfaction of 
the principal interest and other moneys for the time 
being uwing under the mortgage, and in the third 
place in payment of the moneys owing under sub- 
sequent registered mortgages at any) in the order 


of their priority; and will pay the surplus af an 
to the mortgagor.” ae EAR = 


By an agreement dated May 8, 1929, the 


power of sale being then exercisable, the . 


Association as mortgagee agreed to sell 
*“Oattle Peaks” to one Little for the sum of 
£15,317 5s. 0d. The purchase money was 
to be paid as to £2,000 on the signing of 
the agreement; this was duly paid. The 
sum of £9,425 was to be paid by Little 
assuming liability for the first mortgage of 
that amount, and the balance of £3,392 5s. Od. 
was to be paid on March 23, 1934. 
Interest on the unpaid purchase money was 
payable by Little at the rate of 9 per cent. 
per annum. Little was given possession of 
the land, but no transfer of the property to 
him was ever effected, The agreement, 
however, provided that if Little made de- 
fault, the Association might re-enter on the 
land, and (whether it had re-entered or not) 
re-sell the land, Little failed to carry out 
the contract, and the Association rescinded 
the agreement with Little and sold “Cattle 
Peaks” to another purchaser, but for a price 
considerably lower than that payable under 
the first agreement. The second agreement 
has.been carried to completion and the land 
has been vested in the second purchaser. 
The second purchaser was in fact Little’s 


-wife, but nothing turas on this. Neither 


the propriety nor the validity of that sale 
is questioned. The Association has credited 
the plaintiff Wright with all moneys receiv- 
ed from Little under the agreement of 
May 8, 1929, and with the full price for 
which the property ‘was sold. under the 
second agreement. The plaintiff Wright, 
however, is not satisfied; he claims that 
he is not concerned with the second sale, 
but that he is entitled to be credited with the 
whole of the price for which the property 
was contracted to be sold under the first 
agreement, ‘Tne first question arising on 
this appeal is whether that claim is well 
founded or not. ; 
It is to be observed that in the present 
case the mortgagee’s power of sale authoris- 
eda sale “subject to such conditions as to 
. . . time or mode of payment of pur- 
chase money .. . as the mortgagee 
thinks fit,’ words wide enough to constitute 
am authority to the mortgagee from the 
morigagor to selloncredit. Tnis feature, 
however, appears to be of no materiality 
to the pot under consideration; its only 
importance lies ên the , fact that it makes it 
impossiple for the mortgagor to contend 
that tne contract with Little was in extess 
of the mortgagee’s power. That he does 


not seek to do; indeed his whole contei- . 


thon eis based upon the view that the cons 


~ 
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tract constituted an effective sale under the 


. power, and that the price payable there- 


under must be credited to him by the 
mortgagee. 

Their Lordships agree with both of the 
Courts in the Dominion in rejecting this 
claim, They know of no principle legal or 
equitable upon which can rest the pro- 
position that a mortgagee who has con- 
tracted to sell in exerciee of his power of 
sale, and who (ihe land not having be- 
come vested in the purchaser) rescinds the 
contract, is accountable to ithe mortgagor 
for purchase money which he has never 
received. Authority is against such a pro- 
pesition. The exact point has been decid- 
ed, and their Lordships think rightly 
decided by.the Courts in New South Wales 
[Irting v. Commercial Banking Co. of 
Sydney (1)} ; 

The case is patently different from those 
cases: in which it has been held that a 
mortgagee, who sells upon the terms that 
part of the purchase price shall remain on 
mortgage, is accountable to the mortgagor 
for the whole purchase money. In such 
cases the contract has been carried to com- 
pletion, the property has been vested in 
the purchaser, and the power of the mort- 
gagcr to get back his property freed 
from the mortgage has been, not 
-merely suspended, but destroyed. The 
transaction is only consistent with the 
view that the whole purchase money was 
received by the .mortgagee in the first ine 
stance, and subsequently, as to part, 
advanced by way of loan to the purchaser, 

Moreover, the terms of the power of sale 
which js here in question, negative the 
existence of the right claimed. The mort- 
gagee's obligation as to the application of 
the sale moneys is only expressed to exist 
in relation to “the moneys arising from any 
such sale"; and moneys which have never 
been forthcecmirg, cannot be said to “arise” 
at all. Further the power includes a power 
in the mortgagee to rescind and re-sell 
“without being answerable for any loss or 
diminution cf price.” Such a provision 
seems inconsistent with the view that he is 
answerable for tLe larger price. Their 
Lordships feel no doubt that the plaintiff 
Wright's first contention must fail, 


‘The facts relevant to the second point 


must now be stated. 


By a guarantee in writing dated 
August 11, 1509, the plaintif Wright guar- 


.anteed to the Association payment by two 


@)19 N BW LR Cas, in Eq. 54. 
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sheep farmers named Nosworthy, of thei 
indebtedness to the Assocfation in the fol 
lowing terms :— A 

“In Consipzration of your supplying goods ant 
making advances to William Nosworthy and Rober 
Nosworthy both of @ft. Somers, Sheepfarmers 
I, Douglas George Wright of Windermgre, Sheep 
farmer, hereby agree with you as follows :— 

l. To guarantee to you tlfe payment by the sait 
William Nosworthy and Robert, Nosworthy of al 
goods already gupplied or Mereaiter supplied by you 
to them and of all advances already made or here 
after made by you to them together with interest 
thereon at the current rate charged by you ano 
together with such charges as are usually made. by 
you. 

2. Tars guarantee shall be a continuing guar. 
antee and shal] apply to the balance that is now or 
may at any time hereafter be owing to you'by the 
ssid William Nosworthy and Robert Nosworthy on 
their current account with you for goods supplied 
and advances made by you as aforesaid and interest 
and other charges as aforesaid. 

3. You shall be at liberty without discharging 
me from liability hereunder to grant time or other 
indulgence to the said William Nosworthy anda 
Robert Nosworthy in respect of goods supplied and 
advances made by you to them and the interest 
thereon and other charges as aforesaid and to 
accept payment from them in cash or by means of 
negotiable instruments or otherwise and to treat 
them in all respects as though I were jointly liable 
with them as a debtor instead of being merely a 
surety for them. You shall also be at liberty to take 
any securities you may think fit from the said 
William Nosworthy and Robert Nosworthy for the 
purpose of securing payment of the moneys which 
I hereby guarantee to pay and such securities at 
your own discretion to release and discharge or 
otherwise deal with. 2 Sek 

4. Inorder to give full effect to the provisions of 
this guarantee I hereby waive sll suretyship and 
other rights inconsistent with such provisions and 
which I might otherwise be entitled toclaim and 
enforce." M 

By letter dated April 25, 1931, the plaine 
{if Wright terminated his said guaranteé. 
The balance due on that date by the 
Nosworthys to the Association was the sum 
of £11,816 10s. 4d. The account was 
ruled off in the Association’s books at that 
figure; and all subsequent debits and credits 
to the Nosworthys were entered in a fresh 
account called the l-A account. The 
Nosworthys having made default, the Asso- 
ciation counterclaimed in the action for pay- 
ment by the plaintiff Wright of the said sum 
of £11,516 10s. 4d. with interest thereon, 
The plaintiff Wright pleaded that the claim 
was barred by the Limitation Act 
(21 James I, c. 16) or in the alternative by 
the Statute 3 & 4 Wm. IV, c. 42, his con- 
tention being that, upon the authority of 
the decision in Parr's Banking Co., Ltd. 
v. Yates (2), his liability as guarantor was 


-barred in respect of each advance made.-to 


the Noswortbys on the expiration of six years 
(2) (1698) 2Q B 460; 67 LJ QB 851; 47 W RAS 
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rom the date of the advance. The second 

uestion,to be decided is whether that 
“ontention is sound. 

The trial Judge held that it was not, and 
sntered judgment for the Association for 
£13,384 13s. 9d, in respect of the guarantee, 

mcopresenting the said gufn of £11,816 10s. 4d. 
mend interest to judgment, after taking 
minto account a credit existing onthe LA 
account. The appeal from that judgment 
was dismissed. ° 
Their Lordships agree with those deci- 
sions. In their opinion the matter is de- 
~termined by the true construction of the 
guarantee which they proceed to consider, 
and in the first instance, apart from 
authorities. It is no doubt a guarantee 
that the Association will be re-paid by the 
Nosworthys advances made and to be made 
to them by the Association together with 
interest and charges; but it specifies in 
cl.2 how that guarantee will operate, viz. 
that it will apply to (.e., the guarantor 
guarantees re-payment of) the balance which 
at any time thereafter is owing by the 
Nosworthys to the Association. It is dificult 
to see how effect can be given to this provi- 
sion except by holding that the re-payment 
of every debit balance is guaranteed as it 
is constituted from time to time, during 
the continuance of the guarantee, by the 
excess of the total debits over the total 
credits. If that be the true construction of 
this document, as their Lordships think it 
is, the number of years which have expired 
since any individual debit was incurred is 
immaterial. The question of limitation 
could only arise in regard to the time which 
had elapsed since the balance guaranteed 
and sued for had been constituted. 

It is said, however, that the decision in 
the Parr case (2) is inconsistent with this 
view, aud excludes its entertainment. In 
that case there was in terms no guarantee 
of every debit balance existing from time 
to time ; nor does the clause as to evidence, 
which appears in the Law Journal report, 
operate to create such a guarantee. There 
had been no debits tothe account of the 
guaranteed party, except debits of interest 
and charges, since December 3, 18:0, but 
payments to its credit had been made down 
to March or April, 1897, when the guarante- 
ed party disappeared. The writ was issued 
on September 3, 1897. Counsel for the 
plaintiff argued that on the true construc- 
tion of the guarantee it did guarantee 
payment of whatever was from time to time 
due on the account of the principal debtor: 
and that what was sued for was the guar 
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anteed payment of the balance due in 1897. 
As their Lordships read the judgments, the 


Court of Appeal refused to accept that con- * 


struction of the guarantee there in question ; 
they construed it as a guarantee of the 
re- payment of each individual item debited 
to the guaranteed party whether in respect 
of advances, interest, commission or other 
charges. ThusA. L. Smith, L. J. said as 
to the guarantee that "upon the true con- 
struction of it, n9 advances having been 
made for a period of more than six years 
before the date of the writ in the action, 
the plaintiff's right of action ın respect of 
the advances is barred by the Statute of 
Limitation”; but he held the defendant 
bound to pay the interest, commission and 
charges, the re-payment of which had also 
been guaranteed, because they had accrued 
against the guaranteed party within the 
six years. Rigby, L. J. also rejected the 
construction which gave a fresh right of 
action from day to day, in other words he 
rejected the construction that the re-pay- 
ment of balances was guaranteed. Vaughan 
Williams, L. J. also rejected that con- 
struction in holding that under the guar- 
antee the cause of action arose as to each 
item, whether principal, interest, commis- 
sion or other banking charge, as soon as 
that item became due. 

Their Lordships express no opinion whe- 
ther that particular decision was right or 
wrong. They would wish to keep that ques- 
tion open for further consideration should 
the necessity to determine it ever arise. 
They are, however, satisfied that it has no 
application to the rights and liabilities of 
the parties tə the guarantee which is 
under examination on this appeal. That 
document, in their opinion, clearly guar- 
antees the re-payment of each debit balance 
as constituted from time to time, during 
the continuance of the guarantee, by the 
surplus of the total debits over the total 
credits, and accordiagly at the date of the 
counterclaim the Associaticn’s claim against 
the plaintiff for payment of the unpaid 
balance due from the Nosworthys with 
interest was not statutesbarred. It is not 
necessary to decide the exact point of time 
frofn which the limitations period would 
commence to run in a case such as this, 
because no claim was made before their 
Lordships to alter the am unt of the judg- 
ment on the guafantee, ia the event of the’ 
contention ss to the Statutes of Limitation 
being unsuccessfal. 6 

For the reasons indicated, their Lordshipg 
are of opinion, and they will humbly advise 

s e è 
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His Majesty, that this appeal should be 
dismissed. The appellants must pay the 
-costs of the appeal. 


D. Appeal dismissed. 


Solicitors for the Appellants :— Messrs- 
John Bailey, Le Mesurier and Watts-J ones: 

Solicitors for the Respondent :—Messrs: 
Gard, Lyell & Co. 
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Pakka adatiya entering into teji mandi contract on 
behalf of up-country constituent, if bound without 
instructions, to exercise option on his behalf on due 
date and to enter into requisite cross-contract— 
Nature of such contracts explained. 
"In case of a teji mandi contract entered into by 
á pakka adatiya in Bombay on behalf of an up- 
country -constituent, pakka adatiyaa are not 
bound without any further instructions from the 
constituents to exercise the option on their behalf 
in the manner most in their interest having re- 
gard to the market rate on the sahi day and they 
are not further bound, without any specific instruc- 
tions, to enter into the requisite cross-contract. It 
is, of course, open to the constituent to provide in 
his original contract that the option shall be exer- 
cised on his behalf on the due date by the agent, 
or he can, before the due date arrives, instruct the 
agent, either generally in relation to all outstand- 
ing transactions, or in relation to a particular trans- 
action, to exercise the option and enter into the 
Tequisite cross-contract. But it cannot be held 
that there must be implied in every contract for 
the grant of a teji mandi an obligation on the 
agent without any further instructions to exercise 
the option and carry the transaction through on 
behalf of his client. (p. 23, cols. 142] 

Per Rangnekar, J.—When there isa teji mandi con- 
tract, the contract is merely between two parties as 
principals, in the first instance, and the contract is that 
one party tells the other that he wants to buy the right 
to declare himself either a purchaser ora seller, as 
the case may be,on the due date of the particular 
vaida, and the other party agrees to sell him that 
right for a premium on a rate, which is fixed not by 
the so-called agent nor by the constituent but fixed 
generally in the market by a third party with whem 
the agent also entérs into a nazrana or an option 
contract tocover the ‘first contract of nazrana 
between himself and his constituent. It is the third 
party, with whom the agent enters into a corres- 
ponding option contract, who fkes the rate. That 
rate, which is called the price of the unit, isthen 
givep to the original constituent, and the nazrana 
so arrived at is stated to hin§ and then he pays the 
nasrane or is liable to pay it to his agent. Therefore 
the contract, in the first instance, is a simple contract 


. 18310 


to buy the right of exercising an option, and nothing 
more. If therefore, nothing further happape, then the 
constituent merely forfeits the nazrana whfch he has 
paid or which he is liable to pay his agent, and that 
is all. If, however,either on the due date or before, 
the constituent exercises the right, which he has 
bought, by stating to tHe agent that he is going to be 
either a seller or a buyereaccording to the tendency 
of the market, then a resulting transaction eof eitlter 
sale or purchase of the goods according to the rate 
in the market would come into°existence, and it may 
be that at that stagethe position hetween the parties 
would be that of principal®and agent. But it is 
difficult to hold that at any earlier stage the relation 
between the parties is that of principal and agent and 
that the latter is bound to exercise the election on 
behelf of his constituent. Itis the right and the 
duty of the constituent to exercise the option, and it 
is only then that the adatiya would come to know if 
he has to give or take delivery of the goods as the 
case may be, It isopen to the constituent, once he 
declares his option to enter into a corresponding 
transaction of sale or purchase, or to square up and 
close the transaction against any subsisting ordinary 
forward contract, in which case: the differences are 
paid or received as the case may be. Of course, in 
this respect, parties may enter into any agreement, 
and then the agent would be bound to carry it out 
and exercise the option in the best way possible in thé 
interests of his principal, or, there may be an 
implied agreement in that behalf. Short of that, 
on principle, a commission agent is not bound 
to exercise the election and become either the 
seller or the buyer of certain goods or commodities 
on the sahi day, if the market is in favour of his 
constituent, automatically, without any instructions 
from the latter in that behalf, in the absence of an 
express agreement or custom or a course of dealings ` 
between the parties giving rise to an inference that 
there was an implied agreement to that effect, It 
would be dangerous to hold that, because in four or 
five transactions the pakka adatiyas had exercised 
the option on behalf of their constituents and in their 
interests without any instructions from the latter, 
therefore a term must be implied in the teji mandi 
agreement between the parties that the former are 
bound to exercise that option in every case, apart 
from the fact, that in every one of these four or five 
transactions there always was an intervening sub- 
sisting forward transaction between the parties. 
A commission agent is not bound to put through a 
forward transaction eventhough a teji mandi con- 
tract between him and his constituent is then oat- 
standing, nor is the commission agent bound to put 
through a forward transaction merely because an 
option transaction is outstanding. Pirthi Singh v. 
Matu Ram (1), Sakerbhai v. Ramaniklal (4) and 
Devshi v. Bhikamchand (5), relied on. Kanji v. 
Bhagwandas (8), distinguished. [p. 27, cols. 1 & 2.) 


Messrs. M. C. Sztal.ad, Advocate-General 
aud M. V. Desai, for the Appellants. 

Mr. Purushottam Tricumdas and Sir 
Jamshed Kanga, for the Respondents. 

. Beaumont, C. J.—This is an appeal 
against a decision of Blackwell, J. The 
defendants are pakka adatiyas carrying on 
business in Bombay and the plaintifs are 
up-country constituents. The facts so far 
as material to the present appeal can be 
stated very briefly. The transactions bet- 
ween the parties began in June 1935. On 
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december 2, 1535, the plaintiffs wrote to the 
efendagts instructing them to-apply a 
louble option if respect of ten bars of silver 
‘os Posh settlement, and on' December 6, 
he defendants wired to the plaintiffs 
“saying that they had appfied nazrana, i. e., 
pendouble option on ten bars at a premium of 
Re, 1-4-0 at the rate of Rs. 65-3-0 Posh, 
MaSubseqnently.+ thé defendants denied that 
they were bound by, that telegram and said 
that it was sent by mistake; “but that case 
was abandoned in the course of the trial. 
It is therefore established that the plaintiffs 
bought from the defendants teji mandi or 
double option on ten bare of silver at the 
rate of Rs. 65-3-0 for Posh settlement, and 
the sahi day, or day on which the option 
had to be exercised, was January 8, 1936. 
Tt is clear that until the plaintiffs exercised 
the option on the due date, the only contract 
which they had was a contract that they 
should be entitled to declare themselves 
either sellers or buyers on the due date, 
and there was no contract until the exercise 
of that option as to the selling or buying 
of the silver. It is common ground between 
the parties thatin a case of ateji mandi 
transaction the constituent must exercise 
the option and declare himself either a 
seller or a buyer. In this case, as the rate 
had heavily fallen by January 8, it was 
obviously in the plaintiffs’ interest to declare 
themselves sellers, and the agent would 
then have to put through a contract of 
purchase with the person who had given the 
option—and in this case the defendants being 
pakka adatiyas, they could sell the option 
themselves, and enter into the requisite 
gare of purchase. 
e first point argued on the appeal is 
that under the original contract Tor the 
sale of this option the defendants as brokers 
or pakka adatiyas were bound without any 
farther instructions from the constituents 
to exercise the option on their behalf in 
the manner most in their interest having 
regard to the market rate on the sahi day 
and that they were further bound, without 
any specific instructions, to enter into the 
requisite cross-contract. No authority for 
that proposition has been cited. These 
contracts are very common in the Bombay 
market, and I think it would be dangerous 
at this date toimply terms in such con- 
tracts. It is of course open to the 
constituent to provide in his original 
contract that the option shall be exercised 
on his behalf on the due date by [the agent, 
-or he can, before the due date farrives, 
. instruct the agent, either‘ generally in 
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relation to all outstanding transactions, or 
in relation to a particular transaction, to 
exercise the option and 
requisite cross-contract, But I am not 
prepared to hold that there must be implied 
in every contract for the grant of a teji 
mandi an obligation on the agent without 
any further instructions to exercise the op: 
tion and carry the transaction through on 
behalf of his client. 

That question was not decided by tha 
learned Judge. He dealt with the matter 
on an alternative basis which he allowed 
the plaintiffs to raise by an amendment of 
the plaint in the course of the trial. That 
alternative basis was this. On Decem- 
ber 18, 1935, the plaintifs wired to the 
defendants to buy ten bars of silver for the 
Posh settlement. As the rate of silver had 
fallen heavily since the option of Decem- 
ber 6, was entered into, probably this 
contract of purchase would be in the nature 
of a hedging contract which could be set- 
off against the contract for sale which would 
arise under the option. But, of course, the 
position was uncertain on December 18, 
because the market might have risen again 
before January 8, 1936, and the contract 
under the option might have been for 
purchase 89 that an intermediate contract 
for purchase might have been an addi- 
tional contract of purchase. But as matters 
stool on December 18, this could be 
regarded as probablv in the nature ofa 
hedging contract. However, the pakka 
adatiyas refused to accept this order, and 
they did not carry out the instructions of 
December 18. They wereat that time cone 
tending that the contract of December 6, was 
not binding. 

Now it is said that there was a course of 
dealing between tha parties which compelled 
the pakka adatiyas to accept this order of 
December 18, 1935, and having accepted it, 
to exercise the optioa of December 6, on the 
due date, viz, Jaunary 8, 1936, and there- 
upon to set-off against each other the 
contract, which would result under the 
option, and the contract of December 18. 
The learned Judge held that that was the 
course of dealing between the parties, and 
tlfatthe agents were bound to accept the 
order of December 18,,but 1 am unable to 
agree with him in that conclusion. Eyi- 
dence was given of five previous transac- 
tions which took place during the preced- 
ing months in which there was a teji 
mandi or double ption opan, and daring 
the period in which it was so open, instruc- 
tions were given by the constituents to fhe 


enter into the. 
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agents to enter into forward contracts 
similar in character to that which would 
have resulted from accepting the instruc- 
tions of December 18. The agentsdid enter 
into forward contracts “in those cases, and 
on the due dates they did, in fact, exercise 
the option on behalf of thelr clients without 
any further instructions and made the 
necessary adjustments between the contracts. 
It seems to me that the highest the obliga- 
tions of the defendants ean be put 
from tke course of dealing between the 
parties as established by the evidence is 
that where there isan option open and 
the defendants accept instructions to put 
through a forward contract, they are then 
bound to carry the matter through on the 
due date. But there is, in my opinion, no 
justification for holding that the dealings 
between the parties compelled the defend- 
ants to accept an order for a forward 
contract merely because an option was out- 
standing. Prima facie. an agent may accept 
or refuse business which is offered to him. 
The fact that he has accepted business on 
five previous occasions cannot involve him 
in law in an obligation to accept fresh 
business in future, In my opinion, it is not 
established that the agents in this case were 
bound to accept the order of December 18, 
1935, and as they did not accept it, and 
as admittedly noinstructions were given to 
thém as to the exercise of the option of 
December 6, and asin my view, there was 
no implied obligation on them to exercise 
the option for their client without instruc- 
tions, I think the claim of the plaintiffs in 
respect of silver arising under the contract 
of December 6, fails, 

There were also cotton transactions be- 
tween the parties, and it appears from the 
plaint that at the relevant date there were 
outstanding a teji mandi contract in respect 
of fifty bales and two mandi contracts, i.e. 
single option contracts, in respect of three 
hundred bales each, 7. e. six hundred bales 
in all, and on March 30, 1936, the plaintiffs 
sent a telegram tothe agents asking them 
to make the best bargain by settling all 
their May-Broach transactions such as 
double options, mandies purchases of Febe 
ruary 25, 26 and 28; by selling or purchas- 
ing. lt is argued on bebalf of the plaintiffs 
that that telegram amounts to express in- 
strugtions to the agents to exercise the 
necessary options and entereinto the requi- 
site cross-contracts. But I do not think 
that-the telegram doeg amount to that 
because the purchases of February 25, 26 
ard 28, referred to were orders for forward 
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business which had not been carried out 
by the agents. So that exactly the same 
question arises in relation to them as arose 
in relation to the order of December 18 
with regard to silver, and I think it is not 
established that thé agents were bound to 
enter into these forward contracts. In the 
result, therefore, the appeal succeeds. 

Rangnekar, J. — The’ respondents are 
up-country merchants. The appellants carry 
on business int Bombay as pakka adatiyas, 
and as such, had entered into certain silver 
and cotton transactions with the respond- 
ents. The suit, out of which this appeal 
arises, was brought by the respondents to 
recover two sums of money alleged to be 
due to them in respect of these transactions, 
which were in the nature of what are called 
teji mandi transactions. 

The dealings between the parties com- 
menced in June 1935, and .about November 
1935, a sum of Rs. 6,000 odd was admittedly 
due by the respondents to the appellants 
in respect of earlier transactions, and there 
was an outstanding ordinary forward con- 
tract in silver of November 14, 1935. On 
December 2, 1935, the respondents sent 
a letter to the appellants asking them to 
apply a double option on ten bars of silver 
for the Posh vaida at a premium of about 
Re. 1-4-0. On December 6, the appellants ` 
sent a telegram informing the respondents 
that they had applied nagrana, that is 
premium, on ten bars of silver for the Posh. 
vaida at Re. 1-1-0 on the rate of Rs. 65-3-0. 
On the next day, the appellants sent another 
telegram informing the respondents that 
they had applied nazranaon ten bars of 
silver for the Posh vaida at a premium of 
Re. 1-3-6 on the rate of Rs. 65-4-0. On 
the same day, the appellants confirmed one 
of these telegrams by their letter of that date 
and alsosent a contract. There is no dis- 
pute about this latter transaction between 
the parties. On December 9, 1935, cor- 
respondence ensued between the parties, 
in the course of which the appellants 
alleged that the first telegram of December 
6, wes sent to the respondenis by mistake 
and that no such transaction was entered 
into by them. The respondents repudiated 
these allegations and contended that they 
had instructed the appellants to enter into 
the transaction and thatthe appellants had 
jn fact carried it out. It is common ground 
that this particular transaction was not put 
through. In the suit, however, the appellants 
maintained that the first telegram was sent 
by mistake, but at the hearing, after some 
evidence was led, the appellants gave up that 
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contention and accepted the position that the 
transaction, referred to in their telegram of 
December 6 was binding on them. So. that, 
the question arises as to what were the 
rights and liabilities gf the parties with 
regard to this teji mandi transaction of 
December 6. On December 18, the respond- 
ents sent a telegram to the appellants 
asking them to buy ten bars of silver for 
the Posh raida? in default of which they 
intimated that they would héld the appel- 
lants résponsible for the consequences af 
the rate prevailing on that day. The sahi 
day in respect of the teji mandi transactions 
of December 1935, was January 8, 1935, 
and the due date of delivery commenced 
on January 12, and went on till January 17, 
1936. 

The respondent's case, at the hearing, 
was that if the rate on tke sahi day was 
in their favour, they were entitled automati- 
cally to the benefit of it, although they had 
not in fact declared themselves to be either 
“the seller or the purchaser as the case may 
be ; in other words, it was the duty of the 
appellants as their agents to exercise the 
option on their behalf, without any instruc- 
tions from the respondents in that behalf 
and to declare that the appellants had 
become purchasers on the sihi day as the 
- Tate had fallen to Rs. 52, and on that foot- 
ing the appellants were accountable to 
them. In the course of the hearing, after 
the respondents had closed their case and 
a witness on behalf of the appellants was 
being cross-examined, an application was 
made by the respondents to the learned 
Judge for leave to amend the plaint. The 
application was opposed by the appellants 
but granted by the learned Judge, and the 
respondents were allowed to amend their 
plaint. 

By the amendment the respondents 
alleged that in pursuance of the course of 
dealings between the parties the appellants 
exercised the option and closed the resulting 
transaction by a corresponding sale or 
purchase, as the ease may be, without any 
instructions from the respondents in “that 
behalf. They further alleged that the 
course of dealings was that, if instructed 
by them, the appellants had to put through 
on behalf of the respondents a forward 
transaction for the sale or purchase for the 
corresponding settlement of the like 
quantity and to set it off, without any in- 
structions in that behalf from the respon- 
dents, againat the transaction resulting 
from the exercise of the option by the 
appellants on the sahi day. A similar course 


of dealings was put forward in the case of 
a mandi or a teji transaction, and a refer- 
ence was made tothe telegram of Decem- 
ber 18, 1935, of which till then no mention 
had been made either in the plaint or in 
the evidence of the witness on behalf of 
the respondents. On this footing the rese 
pondents claimed a sum of Rs. 1,386-4-0 
and put in amended particulars showing 
how the sum was arrived at. In the alter- 
native, they claimed the sum which they 
had originally claimed, namely the sum of 
Rs. 3,311-4-0 asthe result of these two 
transactions—one of December 6, and the 
other of December 18. 

The uppellants pleaded that they were 
not bound to exercise any option on behalf 
ofthe respondents and that no instructions 
had been given by the respondents in that 
respect as to the teji mandi transaction of 
December 6. They further denied the 
alleged course of dealings by their amended 
written statement and contended that in 
no event were they liable to put through 
an intervening transaction like the one 
referred to in the telegram of December 18, 
1935. Blackwell, J. held that there was 
a course of dealings between the parties 
which raized an implied agreement between 
the parties to the effect that the appellants 
were bound, as the agents of the respon- 
dents, to exercise the option on the sahi 
day in a manner which would be to the 
benefit of their constituents, the respon- 
dents, and as they had failed to do so, they 
were liable in damages on the footing of the 
difference between the unit price in the 
teji mandi contract and the rate prevailing 
on the day on which the appellants ought 
to-have put through the intervening trans- 
action of December 18. 

The main question therefore which arises 
in this case is: whether there was such a 
course of dealings between the parties as 
would give rise to an implied agreement 
between then to the effect that the appel- 
lants as pakka adatiyas were bound, with- 
out any instructions from the respondants, 
to exercise the option on the sahi day, even 
though the latter had made no election or 
given no instructions in that behalf to 
them. The other question, which arises 
is: whether, when there is an outstanding 
teji mandi transaction and the constituent 
thereafter, but before the sahi day, instructs 
his agent to put through a forward trang- 
action of sale or purchase, obviously with 
the intention of protecting himself against 
the fluctuations of the market, the latter is 
bound to carry out the instructions in that 
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respect and put throngh the transaction in 
the market. This is the position with 
regard to the silver transactiors. 

With regard to the cotton transactions, 
the position is that on February 1, 1938, 
there were outstanding one mandi transac 
tion of fifty bales and two mandi transac- 
tions of three hundred bales each. As to 
these the respondents’ case was that on 
February 25, 26 and 28, they instructed 
the appellants to enter into crcss contracts, 
and on March 30, 1936, which was ths 
sahi day in respect of the cotton trangac- 
tions, they sent a telegram to the appellants 
asking them to settle all the outstanding 
transactions, including single option tran- 
sactions as well as forward transactions, as 
instructed in the telegrams of February 25, 
26, and 28. The position with regard to 
the cotton transactions is, as far as I can 
see, exactly the same as the position with 
regard to the silver transactions, There 
also are intervening transactions, and the 
questions, which arise in regard to the 
silver transactions, necessarily arise in 
regard to the cotton transactions. 

I think tke result of this case must 
depend upon the view which is to be 
taken on the facts of the case in the 
light. of the principles which are appli- 
cable to teji mandi transactions and the 
position between an up-country merchant 
and his pakka adatiya in Bombay in 
regard to such transactions. It is therefore 
necessary to understand the real nature 
of a teji mandi transaction. That has 
been explained in a good many cases in 
this Court; but, perhaps, the best exposition 
of the nature of a teji mandi transaction 
is that which is given by Broadway, J. 
in Pirthi Singh v. Matu Ram (1), and I 
cannot resist the temptation of quoting the 
very words of that learned Judge, as I 
think the answers to the questions, which 
arise in this case, are to be found in the 
observations of the learned Judge with 
regard to the true scope and nature of 
a teji.mandi transaction and tbe relation 
between a pakka adatiya and hie consti- 
tuent. The. observations of the learned 
Judge at pp, 357-358* are as follows: 

“Tt was said that these contracts were exactly 
the same as teji mandi contracts which were dealt 
with in Munilal Dhardmsi v. Allibhai Chagla (2), 


where it was held that such contracts were not 
necessirily wagering ones. The plaintiff in his 
s 
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cross-examination described these contracts in the 
following words: 


A man comes to me and asks fer such®a con- 


tract of gold for a month or two hence. We inquire 
the rate of nazrana current at that time. The ratee 
usually varies from As. 3 to Rs. 2 per tola. At 
that rate we strike a Bargain for that man with 
some other person. We pay the latter nazrana at 
the ascertained rate. He then fixes the rate. Thig 
means that he on the due date would ba liable at 
our option either to supply or to°’accept the apecified 
quantity of gold at the specified rate whatever be 
the market rate. The option® will be with us 
whether to compel him to accept or to compel him 
to supply the gold, irrespective ef the market rate. 
We would exercise this option against that third 
person in secordance with our dealer's instruc- 

1009. 

It would appear that what happens in a con- 
tract of this nature is that one party pays s 
premium to the other party thus acquiring an 
option to buy or to sell, as he decides, a certain 
quantity of gold at a certain rate on a certain 
date. Either on or some date prior to that date 
the purchaser decides whether he will buy or sell. 
According to his decision, communicated to his 
broker, the broker enters into a contract with some 
third person in order to meet the situation, On 
the das date the parties can either take or give 
dilivery of the stipulated quantity of gold or settle 
on the difference.” < 

This, then, being the true nature of a 
teji mandi transaction, I find it difficult 
to accept the argument of the learned 
Counsel on behalf of the respondents that 
a contract of sale or purchases comes 
into existence the moment a teji mandi 
contract is entered into or, at any rate, 
automatically comes into existence when 
sahi day arrives and the rate is ascertained, 
or that it is the agent’s duty to exercise 
the option on behalf of the principal. It 
seems to me that when there is a teji 
mandi contract, the contract is merely 
between two parties as principals, in the 
first instance, and the contract is that one 
party tells the other that he wants to buy 
the right to declare himself either a pur- 
chaser or a seller, as the case may be, on 
the due date of the particular vaida, and 
the other party agrees to sell him that 
right for a premium on a rate, which is 
fixed not by the so-called agent nor by the 
constituent but fixed generally in the 
market by a third party with whem the 
agent also enters into a nazrana or an 
option contract to cover the first contract of 
nazrana between himself and his constituent. 
It is the third party, with whom the agent 
enters into a corresponding option contract, 
who fixes the rate. That rate, which is 
called the price of the unit, is then given 
to the original constituent, and the nazrana 
so arrived at is stated to him, and then 


he pays the nazrana or is liable to pay ` 


it to his agent. Thereforethe. contract, in 
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the first instance, is a simple contract, to 
buy the right of exercising an option, and 
nothing more. If therefore nothing further 
happens, then the constituent merely forfeits 
the.nazrana which he, has paid or which 
he is liable to pay tp his agent, and that 
is all. |, 

If however, either on the due date or 
before, the constituent exercises the right, 
which ‘he has* bought, by stating to the 
agent that he is going to be @ither a seller 
or a buyer according to the tendency of the 
market, then a resulting transaction of 
éither sale or purchase of the goods accord- 
ing to the rate in the market would come 
into existence, and it may be that at that 
stage the position between the parties 
would be that of principal and agent. But 
it is difficult to hold that at any earlier 
stage the relation between the parties is 
that of principal and agent and that the 
latter is bound to exercise the election on 
bebalf of his constituent. It seems to me 
that, on principle, it is the right and the 
duty cf the constitutent to exercise the 
option, and it is only then that the adatiya 
would ccme to know if he has to give or 
take delivery of the goods as the case may 
be. It isopen tothe constitutent, once he 
declares his option to enter into a corres- 
ponding transaction of sale or purchase, or 
to square up and close the transaction 
against any subsisting ordinary forward 
contract, in which case the differences are 
paid or received as the case may be. Of 
course, in this respect, parties may enter 
into any agreement, and then the agent 
would be bound to carry it out and exercise 
the option in the best way possible in the 
interest of his principal, or, as contended 
in this case, there may be an implied 
agreement ia that behalf. Short of that, on 
principle, it seems to me difficult to accept 
the contention that a commission agent is 
bound to exercise the election and become 
either the seller or the buyer of certain 
goods or commodities on the sahi day, if 
the market is in favour of his constituent, 
automatically, without any instructions 
from the latter in that behalf. In this liti- 
gation the case of an express agreement 
was given up. Nocustom was set up, and 
therefore the only question is whether the 
evidence establishes the case that there 
was an implied agreement between the 
parties, having regard to the course of 
dealings under which the appellants were 
bound to exercise the option and account 
tothe respondents on the footing that the 
latter had hecome sellers. 
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Now, what was the course of dealings 
between the parties? The course of dealings 


between the parties was that in the month: 


of June and between June 1935, and 
January 1936, there were only four or five 
transactions. In wy opinion, it would be 
dangerous to hold that, because in four or 
five transactions the pakka adatiyas bad 
exercised the option on behalf of their 
constituents and in their interests without 
any instructions from the latter, therefore 
aterm must be implied in the teji mandi 
agreement between the parties that the 
former are bound to exercise that option 
in every case, apart from the fact, as 
pointed out by the Advocate-General that 
in every one of these four or five transac- 
tions there always was an intervening sub- 
sisting forward transaction between the 
parties, 

I am, therefore, unable to accept Sir 
Jamshedji Kanga's argument that on the 
sahi day the relation between the parties 
was that of a vendor and purchaser. It is 
therefore unnecessary to consider the fur- 
ther argument that the claim made by the 
respondents was on the footing of a claim 
by a vendor against his purchaser. It was 
argued by the Advocate-General that, as- 
suming that the relation between the par- 
ties was that of a vendor and a purchaser, 
the respondents had not alleged in the 
plaint that they were ready and willing to 
carry out their contract. To this, it was 
replied that as the contract was repudiated 
by the appellants, it was not necessary to 
aver the readiness and willingness on the 
part of the respondents. It is unnecessary, 
in my opinion, to examine these contentions. 

The learned Counsel for the respondenis 
has further argued that even supposing the 
appellants were not, as a rule, bound to 
exercise tha option on behalf of the respon- 
dents, they were bound to do so in this 
particular case, because of the intervening 
transaction of December 18. I have yet 
to come across an authority which imposes 
an obligation on a pakka adatiyain Bombay 
to carry out any order which is sent to 
him by an up-country constituent without 
anything more. If that were so, all that 
Would be necessary for ansup-country mer- 
chant is to send a wire to a pakka adatiya 
in Bombay and hold him liable if he did 
not act upon it. Tne obligation will trise 
and ‘the relatidnsaip batween the partiés 
as that of principal and agent will come 
into force only if tle pakk2z adatiya chooses 
to accept the order and carries out the 
instructions. But, until then, ib is difficuls 
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to hold that, merely because instructions 
in this case were sent by the respondents 
tothe appellants on December 18, there- 
fore the appellanis were bound to carry 
out the instructions. No authority for this 
proposition is forthcoming. The case in 
Kanji v. Bhagvandas (3), which was relied 
upen, somewhat faintly, in the trial Court 
and seems to have been accepted by the 
learned Judge, has nothing to do with the 
question which arises in this case. That 
was tbe case of an ordinary forward trans- 
action, and all that was held in that case 
was that if there is a forward transaction 
outstanding, and the constituent instructs 
his agent to put through a cross-transaction 
in order to set off one against the other on 
the due data, the latter is bound to put it 
through, unless he can show that there 
were circumstances under which he was 
nct bound todo so, such as, for instance, 
he could not have done so without loss or 
profit to him. That, of course, is no 
authority for the con'ention advanced in 
this case, which is a case of outstanding 
option, contracts and instructions for a 
forward contract before the due date. 

This is the view which I took in a some- 
what similar case, Sakarbhai v. Ramniklal 
(4). It may be that my observations in 
that case were, as the learned Counsel for 
the respondent stated, based upon the 
facts in thatcase. But, after having care- 
fully considered the somewhat elaborate 
argument addressed to us on this part of 
the case, I see no reason why I should depart 
from the view which I took in that case. 
In my opinion, a commission agent is not 
bound t> put through a forward transac- 
tion, even though a teji mandi transaction 
between him and his constituent is then 
outstanding. Ihave also said in that decision 
that he is entitled to demand margin, and 
I have referred to the case in Kanji v. 
Bhagvandas (3), as an authority for that 
proposition. lt is true that that authority 
does not expressly lay down that proposi- 
tion, but a careful perusal of theevidence 
in that case and the judgment of both 
Chandavarkar, J., and of Sir Lawrence 
Jenkins, J., seems to show that that right 
is inherent in a commission agent. But alb 
doubts on that point arenow set at rest by 
a decision of Sir Amberson Marten in 
Devsht v. Bhikamchand (5), where it is 
distinctly laid down that a epakka adatiya 

(3) 7 Bom. L R 57. 

(4) 34 Bom. L R 709; 138 Ind. Cas, 244; A I R 1932 
Bom. 358; Ind, Rul. (1982) Bom® 358. 

-. (5) 29 Bom. L R 147;100 Ind. Oas. 993; A I R 1927 
Bom, 125. 
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is always entitled to demand margin before 
entering into any new or covering.tyansac= 
tion on behalf of his consfitutent. The 
relationship between a seller and a pur-, 
chaser of a double option has been above 
adverted to. Until the exercise of the 
option either on the die date or before it, 
the relation is that between princip&l and 
principal. 
himself as agent for B, A is aot bound by 
any order given by B. pakka adatiya 
in Bombay is, as the cases show, in a much 
stronger position. Even if a transaclion has 
been put through by a pakka adatiya om 
behalf of his up-country constituent, he is 
not bound to put through another, unless 
margin is paid to him. Of course, if such 
an incident cr obligation is implicit in the 
pakki adat system as attaching thereto by 
the custom of the trade, then the position 
may be different. I am not aware of any 
such custom, and what little evidence there 
was before me in Kanji v. Bhagvandas 
(834, was against it. In any case, no such 
custom is pleaded in this case. It is difficult 
therefore to hold that the sppellants were 
bound to actupon the telegram of Decem- 
ber 18 merely because there was then out- 
standing a teji mandi transaction between 
them and the respondents. Of course, as I 
have pointed out, the position would be 
different if there is an intervening subsist- 
ing contract between the parties, as to 
which different considerations apply and 
different results may follow. 

_ Apart from anything else, it is difficult 
to aecept the respondents’ case based on the 
amendment of the plaint. They first say 
there that there was an implied agreement 
under which the appellants exercised the 
option on their behalf without any instruc- 
tions from them. Then they say that 
in the meantime if so jnstructed, the appel- 


Until A choosés to constitute — 


lants put through on their behalf a trans- - 


action for sale or purchase for the cor- 
responding seltlement of the like quantity 
and set off—again without instructions— 
against a transaction resulting from the 
exercjse of the option, and they therefore 
contend that the appellants ought to have 
put through the transaction mentioned in 
telegram of December 18, 1935. But how 
can the appellants assume that the respon- 
dents would be either sellers or buyers on 
January 8, 1936? Until the option is 
exercised, and there is a resulting transac- 
tion, how can profit or loss be ascertained ? 
The respondents wanted the appellants by 
their telegram to purchase forward and to 
set it off against their liability which in 


. 


1959 


fact aacerding to the rate on January 8, 
1936, arose on that day. But nobody on 
December 18, 1935, could say what the 
rate would be on the gahi day, or whether 
the rate would be in „favour of or against 
the respondents, and how could then the 
appellants, unless they chcse to do so, 
. enter into a “forward contract of purchase 
on December 48% For these reasons, I am 
respectfully unable to agree with my 
brother Blackwell, J. that the respondents 
were entitled to succeed on the claim re- 
garding the silver transaction. 

The position in regard to the cotton 
transactions, as I have said is similar to 
that in regard to silver transactions. 
There the case of the respondents was that 
three mandi transactions—one of fifty bales 
and the other two of three hundred bales 
each—were outstanding at the end of 
December, 1935. In the middle of January, 
1936, the appellants called upon the respon- 
dents to send them the amount which was 
due by them up tothat date in respect of 
the transactions already put through. They 
followed it up by their telegram of Feb- 
rnary 1,1936, and intimated that in default 
they would settle these outstanding tran- 
sactions in cotton. To that a reply was sent 
by the respondents stating that somebody 
on their behalf was going to Bombay to 
attend to this matter. But, asthe man did 
not arrive by the date by which he was 
expected, the appellants sent another 
telegram calling upon the respondents to 
send the amount and intimated that other- 
wise they would settle the outstanding 
transactions. The respondents’ man 
arrived in Bombay, and, instead of paying 
the amount to the appellants, promptly went 
to a solicitor and got him to write a letter 
on February 5, 1936, contending that the 
tracsactions could not be closed, as alleged 
by the appellants, and that they must be 
kept outstanding. The appellants replied 
that the transactions were already closed 
and they were not bound to do anything 
more in the matter. Jtistruethat atthe 
hearing the appellants gave up this case 
and admitted that the transactions were 
not closed. The position, therefore, is that 
by the end of February these mandi 
transactions of six hundred balesodd were 
outstanding, and the question is: what 
exactly were ihe rights of the appellants 
against the respondents in respect of these 
outstanding transactions? After this cor- 
respondence, the respondents, treating the 
contracts on the footing thatthey were 
* outstanding and had not been closed, sent 
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telegram—one on February 25, another on 
Fetruary 26, and a third cn February 
28—asking the appellants to enter into 
forward transactions against these out- 
standing transactions. The appellants 
declined to do so, and thereupon, on March 
30, 193s, which, as E have said, was the 
sahi day forthe cotton transactions, they 
senta telegram asking the appellants to 
settle the mandi transactions as well as 
the new transactions for which instructions 
had been given on February 25,26 and 
28 in the best manner possible either 
by selling or by purchasing, and they 
intimated thatin default the appellants 
would be held responsible, The question 
therefore is: whether the appellants were 
responsible for carrying cut these transac- 
tions, and asthese transactions were not 
put through, whether the claim of 
the plaintiffs for Rs. 4,000 odd is sub- 
stantiated, as has been held by Black- 
well, J. 

It is true that at one time the contention 
of the appellants in regard to these cotton 
transactions was that they were not bound 
to carry out these transactions, as the res- 
pondents had made default in paymen: of 
the deposit and premium due to them in 
respect of the outstanding mandi transac- 
tions. That defence, however, was given up. 
Ths question therefore seems to me, first, a 
questicn oflaw, andsecondly, whether an 
implied agreement can be raised from the 
course of dealings between the parties. 
Here, again, no authority is cited for the 
proposition that a commission agent is 
bound to put through a forward transac- 
tion, merely because an option transac- 
tion is outstanding; and what I have 
said with regard to the silver transactions 
applies with equal force to this part 
of the argument on behalf of the respon- 
dents. 

Neither on March 30, waich was the 
sahi day, nor before if the respondents 
gave any instructions to the appellants 
about the exercise ofoption or themselves 
exercised the option. That being so, the 
appellants were not, for the reasons given 
Whilst discussing the siwer transactions, 
bound to exercise any option on their 
behalf. Ifthe respondents failed to give 
instructions declaring themselves either 
buyersor sellers according to the state of 
tLe market, the appellants were. not 
bound todo anything. That is the evi- 
dence of Ghasiram on behalf of the 
appellants, and there is no evidence to the 
*coptrary. Then again, the claim on thig 
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part of the case is onthe footing of the 
difference between ‘he contract rates and 
the rates prevailing in the market on Feb- 
ruary 25, 26 and 28 and it is clearly 
unsustainable on any assumption. Ghasi- 
ram's evidence is that if the | respondents 
failed to declare themselves either a buyer 
or a seller, the appellants were not bound 
to do anything, because if the appellants 
declared the respondents a seller and the 
market went up, there would be loss. He 
further stated as follows: 

“Supposing the defendants purchase to-day on 
behalf of a coustituent a double option for a parti- 
cular vaida and before the date for exercise of 
that option that constituent tells the defendants 
to purchase against the option, the defendants are 
not bound to carry out those instructions, 

The reascn why according to me, the defendants 
would not be bound to accept those instructions 
is that the date for the exercise of the option is 
yet to come, and if the market went up, the liability 
of the constituent would be increased and he would 
have to declare himself‘ purchaser under the 
option as well as having instructed us to purchase 
against it.” MA 

There was no evidence tothe contrary. 
The position was that towards the end of 
February 1936, these mandi transactions 
were outstanding, Then the respondents by 
the three telegrams of February %5, 26 and 
28, asked the appellants to put through three 
purchase transactions against the outstand- 
ing mandi transactions. That is all. No 
option was exercised, and for the reasons 


` given, whilst dealing with the silver transac- 


tions, it is difficult to hold that the appellants 
were bound to put through the three orders 
contained in the three telegrams. There 
were no subsisting intervening transactions 
between the partieson March 30, 1936, and 
therefore there was nothing to settle. If 
the appellants chose to carry out the 
three new purchases, that was another 
matter, but it was their option to do so 
or not, and short of any evidence as to 
custom, of which there is none in the case, 
it is difficult to hold that they were under 
any legal liability to act on the telegram 
of the 20th, nor am I able to see any 
evidence of any course of dealings bet ween 
the ‘parties raising an implied agreement 
by which they were bound to doso. That 
being so, I think the appeal must Be 
allowed. i 


D, Appcal allowed. 
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Civil Procedure Code (Act V of 1908), ss. 144, 151 
—Application for restitution under s. 144—Limita- 
tion applicable is under Limitation Act (IX of 
1908), Sch. I, Art. 181—Time, when runs—Applicd- 
Hig out of date—Inherent powers, if can be invok- 
ed. - 
An application under s. 144, Civil Procedure Code, 
is governed by Art. 181, Limitation Act, and the time 
for such an application ought to be calculated from 
the date of the decree which, for the first time, 
gives the applicant a right to apply for restitution 
and not from the date of the decision of the last 
appeal. The mere fact that the judgment was chal- 
lenged by way of an appeal which might even- 
tually set it aside, does not operate to suspend the 
running of time. Nor would the Appellate Court's 
decree into which the decree of the trial Oourt 
would undoubtedly merge give the party a fresh 
starting point for limitation, 

[Case-law considered.) - 

So where the application is filed more than thre 
years from the date of the original decree, it is 
time-barred, though it is filed within three years 
from the decision of the last appeal. 

In such cases the applicant cannot even invoke 
the inherent powers of the Oourt under s. 151, Civil 
Procedure Code, 


A. from the appellate order of the Addi- 
tional District Judge, Fourth Court, 
Bakerganj, dated April 23, 1938. 

Mr, Radhika Charan Chatterjee, for the 
Appellant. 

Mr. Surendranath Das Gupta, for the 
Respondent. oe 

Derbyshire, ©. J.—The appellant 
appeals from the decision of the Additional 
District Judge, Fourth Court, takerganj, 
dated April 23, 1933, whereby the learned 
Judge reversed the order of the Munsif 
whereby the respondent was ordered to 
pay a sum of Rs. d0 to theappellant under 
8. 144, Oivil Procedure Code. The facts are - 
these: In 1928 an ex parte decree of eject- 
ment was obtained by the decree-holder-res- 
pondent against the appellant in respect of 
his homestead. Tne homestead was sold to 
satisfy the cost vf that decree and the 
appellant took proceedings to set aside the 
sale. In the course of thuse proceedings on 
June 13, 1931, the appellant deposited the 
sum of Ks. 00 with the Coart for payment 
to the auction-purchaser of the homesiead, 
in accordance with the provisions of O. XAL, 
T. 8d, Oivil Procedure Code. Oo Febru- 
ary 20, 1933, in a suit by the appellant the . 
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decree of ejectment was set aside on the 
grouné of fraud, On March 29, 1933, there 
was an appeal against the decree of setting 
“aside the ejectment decree which was dis- 
missed. There was a*subsequent appeal in 
the same matter toethis Court which was 
heard and dismissed on February 18, 1936. 
On June 11, 1937, the appellant applied to 
the Court fog restitution in respect of the 
deposit and his &pplication.was granted by 
the learned Munsif, but as stated above, 
reversed on appeal by the Additional Dis- 
trict Judge. The Additional District Judge 
held that the application for restitution was 
time-barred as being more than three years 
after February 28, 1933. Now the applica 
tion for restitution was made under s. 144, 
Civil Procedure Code, which provides thus: 
“Where and in so far as a decree is varied or 
reserved, the Gourt of first instance shall, on the 
application of any party entitled to any benefit by 
way of restitution or otherwise, cause such resti- 
tution to be made as will, sofar as may be, place 
the parties in the position which they would have 
occupied but for such decree or such part thereof as 
has been varied or reversed..... S 
The order for restitution in this case is 
one for payment of Rs. 80 to compensate 
the appellant for the Rs. 80 he paid to the 
auction-purchaser when his homestead was 
sold. Tne appellant was entitled to apply 
under s. 144, Civil Procedure Cade, for 
‘that compensation when the decree under 
which thcse proceedings had arisen was 
varied or reversed. That date was Febru- 
ary 26, 1933. That was the proper date for 
him to apply. Article 181, Limitation Act, 
18 applicable in a case of this kind and that 
provides that the period of limitation is three 
years from the time ahen the right to 
apply accrues, Here the right to apply 
accrued on February 28, 1933. Consequent- 
ly, the applicant’s application was time- 
barred on June 11, 193/. In coming to that 
conclusion I am giving effect to the prin- 
ciples laid down by this Court in Hari 
Mohan Dalal v. Parmeswar Shaw (1) and 
„in Saraj Bhusan v. Debendra Nath (2) 
with which judgments | respecifully agree. 
It has been suggested that we shouid'use 
our powers under s. 151, Civil Procedure 
Code, in iavour of the appellant. I do not 
agree. It appears to me that tne appellant 
eher forgot about this Ks. 80 or slept on 
his riguls with regard toit. ‘hat is nut 
such conduct as would induce this Court tu 
invoke tbe special powers under 8. 151, Civil 
(1) 56 O €l; 117 Ind. Cag. 543; A I R 1928 Oal. 
646; 32 O W N 971; I L T 40 Ual, 178; Ind. Rul. 
(1929) Cal. 527 (8 B). 
(2) 59 O 337; 137 Ind Cas, 302; A I R 1932 Cal. 308; 
54 O L J506; 350 W N 1294; Ind. Rul, (1932) Oal. 29. 
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Procedure Code. In my opinion this appeal 
must be dismissed with costs, hearing fee 
being assessed at two gold mohurs. 

B.K Mukherjea, J.—I agree with my 
Lord, the Ohief Justice, in holding that this 
appeal should be dismissed. Thereis no 
dispute about the facts of the case which 
lie within a short compass. The respondent 
Nibaran Chandra Gupta obtained an ex 
parte decree in an ejectment suit sometime 
in the year 1928. In execution of the 
decree for costs passed in that suit, the 
homestead of the appellant was sold and 
he had to deposit a sum of Rs. 80 in that 
Court to set aside the sale, He instituted a 
suit in the Court of the First Munsif at 


` Perojpur to set aside the ex parte decree 


on the ground cf fraud. That suit succeed- 
ed and the ex parte decree was set aside by 
the Munsif by his judgment dated Febru- 
ary 28, 1983. Agaimst this decision there 
was an appeal taken by Nibaraa which was 
dismissed by the First Appellate Court on 
March 29, 1934. ‘Thereupon a second appeal 
was taken to this Court and this appeal 
was eventually dismissed on February 18, 
1936. On June ll, 1437, tue appellant 
started a proceeding for restitution under. 
s. 144, Civil Procedure Uode, and he wanted 
to reccyer the sum of Rs. 50 as compensa- 
tion for the loss of his deposit. This applica- 
tion was resisted principally on the ground 
that it was barred by limitation. ‘The trial 
Court negatived this plea. On appeal the 
judgment of the trial Court was set aside 
and the Additional District Judge of 
Bakerganj rejecied this application for res- 
titution on the ground that it was time- 
barred. 

The sole controversy in this appeal cen- 
tres round the point as to whether the time 
would run from the date woen the ex parte 
decree was set aside by the Munsif on 
February 26, 1933, or from February 18, 
1936, when that judgment was affirmed in 
second appeal by this Court. {tis not dise 
puted by tne learned Advocate who appears 
tor the appellant thas the present case 
would be governed by Art, lol, Limitation 
Act. Both the Courts below have proceeded 
one this footing and this js in accordance 
with tbe view taken in .2 majority of cases 
by this Court since the passing of the 
present Uvae. This is aiso the view ofthe 
Allahabad, Lahére and Patna High Oourts} 
though contrary opinions have been express- 
ed by the Madras and Bombay High Courts 
which still adhere to the view that an ap- 
plication for restitution is really an applica- 
tion in execution of the decree. The quese 
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tion, therefore, that really falls for deter- 
“mination is as to whether the time for such 
an application ought to be.calculated from 
the date of the decision of tne last appeal, 
or from the decree which for the frat time 
gave the appellant a right to apply for 
restitution. It is conceded by the learned 
Advocate for the appellant that he had 
undoubtedly the right to pray for restitution 
at the time when the judgment was passed 
by tbe Munsif. His contention is that it 
was tot necessary for him to apply at the 
first opportunity as there was an appeal 
taken against that decision of the trial 
` Judge and he couid wait till the judgment 
of the Appellate Court was pronounced, 
After the Appellate Court had passed its 


` decision, the decree of the trial Court would ` 


no longer he in existence and he would be 
` entitled to base bis rights to get restitution 
on the Appellate Oourt’s decree. I find 
myself unable to accept this contention as 
tenable. If the right to apply for restitu- 
tion was available to the appellant as soon 
as tha first Court passed its judgment, time 
‘ would certainly begin to run from that date 
“under Art. 181 and the mere fact that the 
_judgment was challenged by way of an 
_appeal which might eventually set it aside, 
“does not, in my opinion, operate to suspend 
the ‘running of time. Nor would the Ap- 
pellate Court’s decree into which the decree 
of the trial Court would undoubtedly merge 
give the party a fresh starting point fo 
limitation. - 
Mr. Ohatterjee who appears for the ap- 
` pellant has referred usto a number of cases. 
“The decision in Atul Chandra Sinha v. 
Kunja Behari Sinha (8) has been dis- 
“tinguished and elaborately commented 
upon in Hari Mohan Dalal v. Parmeswar 
Shaw (1). The other cases of which tke 
decision in Fazlar Rahaman v. Abdul 
Samad (4), may bs taken as a type, proceed 
on the analogy of applications for making a 
decree final in a partition or mortgage suit. 
It has been held in Uma Charan v. Nibaran 
Chandra (5) and also by the Judicia! Com- 
mittee in Jowad Hussain v. Gendan Singh 
(6) that when a preliminary decree is 
affirmed in appeal, an application for make 


(3) 270 LJ 451: 43 Ind, Cas. 775; AIR 1918 

Oa 457. 

* (4) A IR 1926 Cal. 981; 92 Imi. Cas 9€0. 

TEOR O L J 452; 75 Ind. Cas. 2, AIR 1923 
a. 


(6581 A 197; 98 Ind Cas, 489; A IR1926PC 
-93; 6 Pat. 24; 24 A L d 765{ (1926) M WN 591; 44 
-3'LJ63; 30 WN 690;24 LW 39:7 PLT 


575; 31 O W N58; 51 M L J 781; 23 Bom, L R- 
e e 


1895 (P O). 


. 
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ing the decree final within three gears from 
the date of the affirmance of the Appellate 
Court's judgment is within the prescribed 
period under Art. 181, Limitation Act, I 
agree with Sir Géorge Rankin in saying 
that the governing principle in such cases 
is, that only one decree can be made final 
and that is the decree*of the Appellate 
Court. In cases therefoye where an appeal 
has been taken from the trial Court's 
decision, it is the preliminary decree passed 
by the Appellate Court taat can be made 
final and the right to apply to make the 
decree final would undoubtedly arise when 
the Appellate Court has affirmed ths judge 
ment of the trial Judge. This principle, in 
my opinion, is not applicable to the present 
case. Nothing here was dependent upon 
the affirmance of the trial Court's decision 
by the Appellate Courtin order to entitle 
the appellant to pray for the relief which 
he now seeks. 1 am not also impressed by 
the decisions of the Rangoon High Oourt 
Muthukarappan Chettyar v. Annamalai 
Chettyar (7) to which our attention has been 
drawn by Mr. Chatterjee and which is to 
be found reported in Mutkukarrapan Chete 
tyar v. Annamalai Chetiyar (7). The 
Rangoon High Oourt has followed the 
Madras and the Bombay view and has held 
that in case of an application for restitu- 
tion, it is Art. le2 and not Art. 181, Limita- 


- tion Act that is applicable. That as I have 


said, is quite different from the view which 
has been consistently taken by this Court 
since 1908. I therefore agree with my Lord, 
the Chief Justice, and following the deci- 


-sions in Sara} Bhusan v. Debendra Nath 


(2) and Hari Mohan Dalal v. Parmeswar 
Shau (L), hold that the application for 
restitution has beea- rightly held to be time- 
barred. 

A faint attemp) has been made by the 
learned Advocate for the appellant to induce 
us to hold that, at any rate, he was entitled 


“to relief under s. 151, Civil Procedure Code. 


As my Lord the Chief Justice has pointed 
out, the facts of this case are not such as 
would justify the Oourt in exercising its 
inherent powers. If the case according to 
the appellant does not come within the pur- 
view of s. 144 of the Code, it was open to 
him to seek his remedy by way of a separate 
suit. For these reasons, I agree with my Lord 
the Ohief Justice in the order that he has 
made. 

D. : Appeal dismissed. 

(7) A I R 1933 Rang. 180; 149 Ind, Cas, 889; 11 R 
275; 6 R Rang. 337, 
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‘Stamp Act (II of 1899), as. 2 (15), 35, 36, 37—Parti- 
tion suat—Decree directing payment of specific sums 
-to individual members, from joint family funds or 
out of proceeds of sale of joint property — Decree 
amounts to final order and comes within s. 2 (15j— 
For being executed it must be engrossed on proper non- 
judicial stamp—Decree not dividing whole of property 
—Hffect—Decree acted upon for. over two-years, 
whether precludes objection asto its non-executability 
.— Production of stamp paper, tf validates decree with 
retraspective ejfect—Case is governed by 3.35 and not 
by s. 36 or s, 837—Givil Procedure Code (Act V of 1908), 
0. XLVII, r. 1, 0. XLIII, r.i,88. 47, 115- Objection 
as to executability of decree not decidéd by executing 
Court—Order, if open to review — Application for 
review — Subsequent filing of appeal — Review, if 
tneompetent—A pplication granted pending appeal— 
-Effect—Decree in partition. suit not engrossed on 
Proper non-judicial stamp:-— Sale in execution is 
nullity—Decree-holder_ applying for having decree so 
éngrossed—Order of Court, if one under s. -47—If 
-appealable—Order rejecting avction-purchaser's appli- 
catton-for confirmation of sale, if appealable. 

Where ina suit for partition of joint family pro- 
erty, the decree directs payment of specific sums 
to individual members of the joint family, oùt of the 
‘joint family funds or out ofthe proceeds ofthe sale 
. ofthe joint family property, the effect of these provi- 
„Sions in the.decres is that properties which are joint 
properties are divided amongst the members ot the 
family who are the co-owners. The decree in this 
case is 8 final order of a Civil Court for effecting 
A partition, and it falls strictly within the terms of 
a. 2 (15), Stamp Act and cannot be executed by any 
Civil Court unless itis engrossed ona proper non- 
judicial stamp paper. That the decree does not 
‘Hnally divide the whole of the joint family property is 
-quite immaterial, The Expianation to the deinition 
of “decree” in s. 2 (2), Uivil Procedure Uode, shows 
that a decree may be partly preliminary and partly 
final, Similarly that the decree was in fact acted 
upon and executed for over two years, does not preclude 
any subsequent ` objection to its execution on the 
ground that it has not been properly stamped. Tue 
Provision applicable is s. 35, Stamp Act and nota. 36 
whicb deals only with the admission of instrument in 
evidence, ` : 

A final decree for partition has no existence as a 
decree until it igengrossed on the proper non-judicial 

_ Stamp paper. The decree and the proceedings taken 
thereunder cannot become validated with retruspective 
‘effect on the production of the proper non-judiciul 
Stamp. Section 37, Stamp Act, has no application to 
the case. Jotindra Mohan Tagore v. Bejoy Chand 
(2), relied on. 


Omission of the executing Court to decide a point 
raised on behalf of the judgment-debtor that the 
decree is not executable for want of engrossment on 
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a non-judicial stamp would clearly amount to “other 
sufficient reason” under r. 1, O. XLVII,even if it did 
not constitute a'“mistake or error apparent on the 
tace dfthe record.” The order therefore is open to 
review andanordar granting a review is nob wrong 
in law. : i 

When an application for review has been made, 
the subsequent filing of an appeal will not render the 
application for review incompetent. But, if the ap- 
plication for review is granted during the pendency 
of the appeal, the appsal cannot beheard and must be 
dismissed’ The reason is obvious; the order appealed 
from has been superseded by the order passed after 
review. Chenna Reddi v. Peddaobi Reddi (3) and 
Kankaiya Lal v. Baldeo Prasad (4), relied on. [p. 
37, cel. 2.) 

Where a decree in a partition suit which is a final 
-order is not engrossed on & proper non-judicial stamp, 
thereisno valid decree which can ba executed. The 
Court cannot sell property, in execution, and if any 
saletakes place, it isa nullity and passes no title to 
the auction-purchaser. 

Where in the above case the decree-holder applies 
to the executing Court to have the decree engrossed 
ona proper non-judicial stamp, an order passed by 
the Court on the application is not one uaders. 47, 
Civil Procedure Oode, and is not appealable. 

An order rejecting an auction-purchaser's applics- 
tion for confirmation of the sale is not an appaalable 
‘Matter, nor can it be revised. [p. 33, col. 1.J , 

A, and O. R. Ps, against the order of the 
District Uourt, Hast’ Godawari at Rajah- 
mundry, dated March 1/, 1934, eee; 

Messrs. V. Suryanarayana and K. 
Kameswara Rao, for the Appellants. i 
- Messrs. G. Lakshmanna, G. Chaadra- 
sekhara Sastri, B. Somayya and M: S. 
Ramachandra Rao, for the Respondents. ` 

Burn, J.—These appeals and C. R.P. 
No. 331 of 1935 arise out of orders passed 
by the learned District Judge of Hast 
Godavari and the Principal Subordinate 
Judge, Ellore, ia the course of proceedings 
taken in execution of the decree in O S. 


‘No. 18of 192% on the file of the Sub-Oouri, 


Ellore. The suit was for partition of joint 
family property, but besides the menibers of 
the joint family, many persons were 
impleaded as’ defendants .on the allegation 
that they were in possession of joint family 
properties, movable and immovable. On 
September 16, 1930, the Subordinate Judge 
passed a “preliminary decree”, and this 
‘was transferred for ‘execution to the 


District Court of Hast Godavari. In that 


Court, three applications for execution ware 
put in by the plaintiff aad defendant No. a, 
against defendants Nos. 49—43. Tae: first 


= 


was E.P. No, 151 of 1931 by tae plaintiff, 


` presented on October 6, 1951, in which he 


prayed for arrest of defendants Nos. 402-43, 
and for attachofent and sale of their mov- 
able and immovable properties to realize 


“the balance due to ethe plaintiff under the 


decree of Ssptember 16, 1930. Ib is clegr, 
though the papers are not before us, that in 
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pursuance of this petition certain movable 
and immovable properties were brought 
"to sale, for, on November 16, 1931, defend- 
ant No.5 (a brother of the plaintiff and 
defendant No. l) presented E. P. No. 167 of 
1931 against-the same judgment-debtors, 
praying for attachment and sale of immov- 
able properties, for his rateable share in 
the proceeds of the sale of the movable 
properties attached by the plaintiff in 
E. P. No. 151, and for the appointment of a 
Commissicner to collect the entire inccme 
from the properties- of the judgment-debtors. 
The third execution petition was E. P. 


- No. 76 of 1934, by defendant No.5 against 


the same judgment-debtors praying tor the 
attachment of a sum of about Rs. 12,000, 
said to be in deposit in O. S. No. 62 of 
1926 onthe file of the Sub-Court, Rajah- 
mundry. 

The principal question for decision in 
these appeals is whether the decree of 
September 16, 1930, was executable, or 
whether it was a mere decree un paper, 
which could not be executed because it 
had not been engrossed on a non-judicial 
stamp paper. This question was not raised 
by defendants Nos. 4U—43 till March 14, 
1934, more than two years afier the filing 
of E. Ps, Nes. 151 and 164 of 1931. It was 
then raised in E; A. No. 77 of 1$34, an 
application under s. 47, Civil Procedure 
Ooae in which defendants N'ds. 40—43 pray- 
ed for the dismissal of E. P. No. 151 of 1931 
on the ground that there wae not in 
existence a valid and legal decree 
engrossed on a proper non-juaicial stamp 
paper. The leained District Judge, Mr. 
gv. ‘1. Jagannadhachariar, dismissed this 
application on March 17, 1934, in a short 
order: ` í : 

“This application was apparently put in under a 
misapprehension. What was tiansmilted to this 
Court for execution was the preliminary decree 
dated September 1930 and not the final decree. 
Execution has been going on irem 193]. Vetation 
dismissed,” : 

A. A. O. No. 304 of 1934 is filed by 
defendants Nos. 4U, 42 and 43 from this 
order. Having dismissed E. A. No. 77 of 
1934, the District Judge ordered execution 
to prcceed, and ceriain properties. of 
defendants Nos 40—43 were sola at Court 
auction on March 17, 1954. On April 6, 
1944, defendanis Nos. 40—43 presented two 
petitions to the District Judge, E. A. No. 107 


and E, A. No. 108 of 1934. ln the first, they. 


prejed for restoraticn, to the file of Hi, A. 
No. 77 of 1834, and ior review of the order 
faseed thereon. ln the second they applied 


wider O. XX), r. 50, Civil Procedure Lode, . 
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for the setting aside of the bale. By the 
time these came on for heaying, dlr. P.T. 
Jagannadhachariar had been succeeded in 
the office of District Judge by Mr. P. 
Rajagopalan, L O. S., who took a very 
different view. He,allowed E. A. No. 107 
of 1934 reviewed his predecessors order 
and on September 6, 1934, passed an 
order accepting the conterftions of the 
judgment-debtors. He keld*that the decree 
of September 16, 19830, was a final order for 
partition within the meaning of s. 2 (15) 
of the Stamp Act. It followed that it could 
not be acted upon, 2. e. executed by any 
Civil Court (s. 35 of the Stamp Act), A.A, 
O. No. 9 of 1930 is filed by tne plaintiff from 
this order.’ There are thus two appeals by 
opposing parties from two contradictory 
orders passed by two District Judges on the 
same petition. 

Without delay the plaintiff went to the 
Court which had passed the decree, and on 
September 17, 1934, he applied in E. 
A. No. 279 of 1934 to the Subordinate Judge, 
Ellore, for orders on the question whether 
any, and if so, what non-judicial stamp Was 
to be paid for by the plaintiff, and for 
orders to receive frem the plaintiff whatever 
stamp was necessary, and to have ` the 
decreé engrossed thereon. ‘he’ Principal 
Subordinate Judge .aliowed the plaintiff's 
request, and directed his office to determine 
the value of the stamp ina week, allowing 
the parties in whose favour 4 decree had 
been given 15.days’ time to, produce the 
required non-judicialstamps. A~ A.O. No. 81 
of 1935 is preterred by defendants Nos. 40— 
43 frcm this. order. The Subordinate 
Judge’s order. was obeyed. without delay 
but the learned District Judge of East 
Godavari held that the engrossing of the 
decree on the proper stamp paper after 
September 17, 1934, could not validate any 
procecdings taken in execution theretofore, 
Acting on this view, he dismissed E. P. 
No. 151 of 1931 on November la, 1934, and 
A.A. O. No. 291 of 1930 is the plaintiffs 
appeal frum that order of dismissal. For 
the same reasons’ the learned District 
Judge on November 30, 1934, dismissed the 
two execution petitions of detendant No. 5, 
E. P. No. 167 of 1'3i and E. P. No, 76 of 
1934. A.A. O. No. 94 of 1935 and A.A. 
O. No. 409 of 1935 are defendant No. 5's 
appeals irom those orders. The: last 
Petition with which we have to do is 
E. A. No. 293 of 1934 presented - on Novem- 
ber 19, 1934, by a purchaser at the auction 
heid on March 17, 1934, of some of the 
properties of the judgment-debtors. He 
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brought to the notice of the Court that the 
decree Bad bysthat time been engrossed on 
a Don-judicial stamp. He requested the 
District Judge to hold that the decree had 
thereby been validated» with retrospective 
effect, and accordingly to confirm the sale 
it his favour. The District Judge disposed 
of this petition and I. A. No. 1v8 of 1934, 
(the judgmentzdebtor’s application under 


-O. XXI, r, 90), in One order on November 27, 


1934. He directed that both should be 
“struck off the file’ on the ground that 
E. P. No. 151 of 1931 had been dismissed. 
This dismissal, the learned District Judge 
held, rendered E, A. No. 108 of 1934, 
superfluous, and made it impossible to 
comply with E. A. No. 293 of 1934. 
From the order striking off E.A. No. 293 
of 1234, the auction: purchaser has pre- 


‘ferred A, A. O. No, 82 of 1935; he has 


‘No. 5, also for the 


also, in ©. R.P, No.331 of 1935, prayed 
that the order of the District Judge may 
be revised under s, 115, Civil Procedure 
Oude, ` , 

Several interesting questions arise for 
decision, of which the most important, a8 
already observed, is whatis the nature of 
the decree passed in O, S. No. ls of 1928 
on September 16, 1930. Mr. Jagannadha- 
chariar, without apparently giving the 


_matter much consideration, remarked that 


it Was the preliminary decree and not the 
final decree. How a mere preliminary 
decree in a suit for partition could be 
executable, he did not explain; he seems 
to have been satisfied that it could, be- 
cause execution had been going on for 
over two years. Mr. Rajagopalan, on the 
other hand, held that the decree, though 
it styles itself as a preliminary decree, 
was a final order for eifecting a partition 
within the meaning of s. 
Act. Mr, Suryanarayana, who appears in 
these appeais for the. plaintiff, and Mr. 
‘Kameswara Rao, who appears for defendant 
auction-purchaser, 
contend that in so faras itis a decree for 


partition, itis only a preliminary decree. ` 


They would say that it is only a tinal 
decree in so far as it decides the liabilities 
of the debtors of the joint family to the 
joint family. According to this view, the 
executing -Court was not asked to act 
upon the decree in its character of a 
decree for partition, but merely in its 
character of a decree for payment of money 
tothe family. Mr. Somayya, who appears 
for defendants Nos. 40—45, supports the 
decision of Mr. Rajagopalan. Ít is necessary 
at this point to examine the decree, and 


2 (15), Stamp ` 
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in particular those portions of it which 
tue plaintiff and defendant No. 5 have 
attempted to execate. Tne decree begias 
with an order that certain immovable 
properties be divided into four equal shares, 
and that the plaintiff, defendant No. 1, 
defendant No. 10, and defendant No. ll, 
do each get possession of one such share. 
It goes on to give directions regarding 
the manner in which the partition of those 
properties shall be made and the various 
members of the family to whom certain 
items shall be allotted. It then declares 
that certain questions between the mem- 
bers of the family and some defendants 
who were occupying lands belonging to the 
family, and certain questions between the 
members of the family inter se, shall be 
reserved for decision in separate suits. 
Next, the decree directs certain payments 
to be made to the plaintif by other mem- 
bers of the family, defendants Nos, 1—5. 
Then we come to the terms with which 
these appeals are concerned, viz. the clauses 
directing defendants Nos. 40—43 to pay 
certain sums to the plaintiff, defendant 
No. Land defendant No. 5, after deducting 
certain sums due to them from the plaintiff 
and defendant No. 1. It will be convenient 
toset out these clauses of the decree in 
full, They are as follows: 

(13) That the plaintiff and defendant No.1 
do each get from defendants Nos. 40—43 


‘half of Rs. 130,496, being the sum shown as 


balance in the three names katha, and 
interest thereon from February 14, 1926, 
and tbat the plaintiff and defendant No.-1 
doeach get from defendants Nos. 40—43 half 
of Rs. 31,895 11-7, being the balance under 
No.2 Venkayya katha and interest thereon 
from October 6, 1925. 

(14) That plaintiff, defendant No. 1 and 
defendant No. 5 do each get from defendants 
Nos. 40—43 one-third of Rs. 43,145-4-9, being 
the sum shown as balance in Sesha Rao’s 
katha and interest thereon from March 31, 
1925. 

(15) That defendants Nos. 40—43 do deliver 
to each of plaintiff and defendant No. 1 half 
of the timber shown as balance under No. 2 
Venkayya katha or their value, Rs. 6,730, 
and interest thereon from February 25, 
1925. 

(19) That defendants Nos. 40-14% do 


recover from plaintiff Rs. 87,910-7-10, being 


the amount of debt payable by him under 
No. 1-Venkayya kajia, and interest thereon 
from March 14, 1926. 

(20) That defendants Nos. 40—-43 do recover 
from defendant No.1 personally and from 
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the family properties of defendants Nos. 2 
to 4, the sum of Rs. 93,777-2-10, being the 
balance of debts still payable under No. 1 
Venkayya katiha, after deduction of the 
um payable by plaintiff as per para. 19 
supra, and interest on the said sum of 
Rs, 98,777 2-10 from March 14, 1926. 

(21) (This clause provides for interest 
on the sums due to the plaintiff, defen- 
dants Nos. 1, 5 and 40—43). 

. (22) That defendants Nos. 40—43, do depos- 
it into Court or pay plaintif and defendant 
No. 1 and defendant No.5 the sums due to 
each of them under the three names katha 
No. 2 Venkayya katha and Sesha Rao’'s 
katha, after deducting what is due to 
them from plaintiff and defendant No. 1, res- 
pectively with reference to No. 1 Venkayya 
katha, i 

. The remaining clauses are concerned 
with the appointment of a Commissioner 
to determine the amounts due to the 
several parties under cls. $(a) to 9d), 10(a) 
to 10(d;, 12(@) to 12(c) and 16 to 18, 
with directions to the Commissioner, the 
remuneration of the Receivers and “the 
Commissioner, and the court fees payable 
to Government. It is clear that the clauses 
of the decree extracted above are on the 
face of them executable provisions. It is 
also clear that they. are not directions for 
payments, to be made by strangers to the 
joint family as a whole. They are direc- 


„tions for the payment of the specificsums 
"to individual members of the joint family. 


And there is no gainsaying the statement of 
defendants Nos, 4()—43 that these payments 
‘ate to be made out of moneys that were 
before the suit joint family property, or 


„out of the proceeds of the sale of joint 
family property. The effect of these prc- 


visions in the decree therefore is that 
‘properties which were joint properties are 


- divided amongst the members of the family 


‘who were the cc-owners. There is nothing 
more that the Court which tried the suit 
can do to divide these joint properties. 
The learned District Judge (Mr. Rajage- 


. palan) was undoubtedly justitied in relying 


Pi 


_on the decision of Bakewell, J. 


; in Thiru 
vengadathan Atya v. Mangayya (1) where 
the distinction between a preliminary and 
2 final order for partition is explained. 
The learned Advocates jor the plaintiff, 
defendant No. b and the auction-purchaser 
have not been able to adduce any argu- 
ments or authorities to show that the 
learned District Judge was wrong, We 


(1) 35 M 26; 12 Ind, Cas, 775. oe 
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agree with his conclusion that the decree 
in this case is a final order of & Civil 
Ccurt for effecting a partition, ‘and that it 
falls strictly within the terms ofs. 2 (lə) 
Stamp Act. That* the decree does not 
finally divide the whtle of the joint family 
property is quite ‘immaterial. As the 
learned District Judge has qbserved, the 
Explanation to the definiliqn of “decree” 
in s. 2 (2), Civil Proce@ure Code. shows 
that a decree may be partly preliminary 
and partly final. It is not necessary to 
cite authority for this, or to refer to cases 
in which this distinction has been acted 
upon. 

The next question discussed by Mr. 
Suryanarayana for the plaintiff has refer- 
ence to 6. 36, Stamp Act. He contends 
and Mr. Kameswara Rac supports him 
on behalf of defendant No. 5 aad the 
auction-purchaser, that it is now too late 
for defendants Nos. 40—43 to object to ihe 
execution of the decree. Even if it be 
held, as we do hold, that the decree cf 
September 16, 1930, was an-instrument-of 
Parlition, and as such, not executable 
unless engrossed on a non-judicial stamp 
of the proper value, the decree was in 
fact acted upon and executed for over 
two years, and s. 36, Stamp Act, it is 
contended, precludes any subsequent ‘objec- 
tion to its execution on the ground that 
it has not been properly stamped. This 
contention, we are satisfied, is baseless. 
Section 36 deals only with the admission 
of instruments in evidence. There is no: 
question here of admitting the decree of: 
September 16, 1930, ın evidence; the ques- 
tion is one of executing the decree. The 
provision applicable is s. 35, Stamp Act, 
which provides that: 

“No instrument chargeable with duty shall be 


e... acted Upon... by any public officer, unless 
such instrument is duly stamped,” 


For our present purpose, the important 
words in the section are “acted upon.” 
The only way in which a decree of this 
kind can be acted upon is by execution. 
The District Court of East Godavari did 
not admit the decree in evidence; it was 
never asked to admit it in evidence. -What 
the plaintiff and defendant No.5 wanted 
was that it should be put in execution, 
i. e. of acted upon, and that was what 
the District Court did until Mr. Raja- 
gopalan pointed out that it could not be 
done. 

Another contention put -forward on bee 
half of the plaintiff, defendant No, 5 and 
the auction-purchaser is that when the 
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Principal Subordinate Judge of Ellore on 
October, 5, 1934, directed the proper non- 
judicial stamp to be produced, and had 
the decree engrossed thereon, the decree 
became validated with retrospective effect 
from the date on glich it had been 
passed. Consequently, it is urged, all the 
proceedings taken in execution of the 
decree also became validated. This eon- 
tention’ also i» dayoid of substanca. See- 
tion 37, Stamp Act, is invoked, but it obvious- 
ly has no application; this is not a case in 
which an instrument has been written on a 
stamp of sufficient amount but of improper 
description. There is no provision of law 
which cwld validate this decree with 
retrospective efiect. As Mr. Somayya 
points out s. 42 (2), Stamp Act, merely 
provides that when the duty leviable upon 
an unstamped or insufficiently stamped 
instrument has heen paid, and the instru- 
ment has been endorsed, the instrument 
shall thereupon he admissible in evidence 
and may be acted upon. In terms this 
provigicn is not retrospective. It is well- 
settled that a final decree for partition 
has no existence as a decree until it is 
engrossed on the proper non-judicial stamp 
paper; till that is done the suit is pending : 
vide Jotindra Mohan Tagore v. Bejoy Chand 


). 

A subsidiary point takenin A. A. O. No. 9 
of 1935 is that the District Judge, 
Mr. Rajagopalan, had no jurisdiction to 
review his predecessor's order dated March 
17, 1934 on E. A. No. 77 of 1934; or, if he 
had jurisdiction, his order granting review 
was contrary tolaw. The first contention 
is apparently based on r. 2,0, XLVII, Civil 
Procedure Code, but it cannot be upheld; 
the application of review was made to Mr. 
Jadannadhachariar and notice of it was 
given by him. There hag been no appeal 
from Mr, Rajagopalan’s order granting 
a review. That does not by itself preclude 
Mr, Suryanarayana from showing that it 
is wrong in his appeal from the final order 
passed after the review was granted: vide 
r.7,0. XLVII. Bot Mr. Suryanarayana 
has not attempted in argument to show 
exactly why he contends that Mr. Raja- 
gopalan had no jurisdiction, nor why his 
order was illegal. From the unofficial 
typewritten copies produced by Mr. Sur- 
vanarayana at the time of hearing, it would 

‘seem that Mr. Rajagopalan granted the 

review because his predecessor had not 
decided the only point of impcrtance put 
forward by the petitioners in BE, A. No. 77 

(2) 32 O 483, : 


of 1934. The point raised was that the 
decree was not executable for want of 
engrossment on a non-judicial 
Mr. Jagannadhachariar did not say a word 
about this in his order of March 17, 1434. 
This omission would clearly amount to 
“other sufficient reason” ander r. 1, 
O. XLVII even if itdid not constitute a 
“mistake or error appareat on the face 
of the record.” Itis therefore impossible 
for us to hold either that Mr. Raja- 
gopalan had no jurisdiction, or that 
his order granting a review was wrong in 
law. . 
Mr. Somayya, for the 40—43 jndgment- 
debtors, contended that it was a matter 
of little or no importance, whether Mr. 
Rajagopalan had or had not jurisdiction 
to review his predecessor's order in view 
of the fact that his clients had preferred 


an appeal (A. A. O. No. 30t of 1934) from. 


the order which was reviewed. The 
application for review of Mr. Jagannadha- 
chariar’s order of March 17, 1934 was filed 
on April 6, 1934; the appeal from the same 
order was presented in this Court on July 
16,1934. Now itis well settled that when 
an application for review has been made, 
the subsequent filing of an appeal will 
not renderthe application for review in- 
competent ; see Chenna Reddi v. Peddaobi 
Reddi (3). But, if the application for 
review isgranted during the pendency of 
the appeal. the appeal cannot be beard and 
must be dismissed. The reason is obvious; 
the order appealed from has been super- 
seded by the order passed after review 
Kanhaiya Lal v. Baldeo Prasad (4). It 
remains to dispose of the contentions of the 
auction-purchaser (appellant in A. A. O. 
No. 82 of 1935). Mr. Kameswara Rao 
argues that the auction-purchaser, having 
bought at the sale held by the Court 
with no reason to suppose that there was 
anything lacking in the Court’s power to 
sell, and having paid value, must be pro- 
tected. He relies on the Privy Council 
cases reported in Rewa Mahton V. Ram 
Kishen Singh (5) and Malkarjun v, Narhari 
(6). Those. cases have no application 
to this. In both, itis clear thatthe exe- 
cuting Court had jurisdiction to sell. 
Here the whole point-is that there was 
no decree in existence at the time of Sale, 
and that consequently the whole of” the 
sale preceedings was a mere nullit¥. 


3) 32 M 416; 2 Ind. Gas. 802; 19 M L J 388 (F B). 
D 28 A 240; A W N 1905, 265, 

t5) 14 O 18; 151 A 106; 4 Sar. 746 (PO). . 
(8) 25 B 337; 27 I A216; 7 Sar. 739 (P 0). 
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There is therefore on the merits nothing in , 


A. A. O. No. 82 of 1935 and C..R. P. No. 331 
of 1935. Technically also the appeal 
and the O. R. P. are incompetent. There 
is no provision in the Code of Civil 
Procedure for an application by the auc- 
tion-purchaser for confirmation of the sale; 


confirmation follows automatically under. 


r. 92 (1) and the setting aside of the sale 
follows automatically, under r. 92 (2, of 
O. XXI. An order rejecting an auction- 
purchaser’s application for confirmation 
of the sale is not an appealuble matter, nor 
can it be revised. It is very unfortunate 
for the purchaser that he should have been 
misled by the action of the Court into 
paying down his money, and leaving it 
lying idle for such along period, but it is 
quite impossible to confirm the salein his 
favour. . 

A.A. O. No, 18 of 1935 is clearly incom- 
The application. E. A. No. 279 of 
1934, tothe Suborninate Judge of Ellore, 
was a mere reminder to the Court to doa 
duty incumbent on the Court, viz.to see 
that the decree was engrossed on a pro- 
per non-judicial stamp. This has nothing 
todo with the execution, discharge or 
satisfaction of the decree, and the Subordi- 
nate Judge's orderis not one under s. 47, 
Civil Procedure Code. The learned Sub- 
ordinate Judge has made a somewhat 
obscure reference to the doctrine of nunc 
pro tune which we do not altogether under- 
stand. If hemeant to imply that the 
decree after engrossment on the proper 
stamp could or would become validated 
with effect from the date, September 16, 
1930, he was clearly wrong. We have 
already indicated that the decree only 
came into existence as a decree on the date 
cn which it was engrossed. The learned 
District Judge (Mr. Rajagopalan) was 
wror gin helding that E. P. No. 151 of 1931 
“must be deemed to have been dismissed 
on September 6, 1934." The E. P. was 
not before the learned District Judge on 
September 6, 1934, when he disposed of 
E. A. Nc, 77 of 1934. Actually, the learned 
District Judge dismissed E. P, No. 151 of 
1931 on Ncvember 15, 1934, as appears from 
the concluding sentence of his judgmeft, 
and from the decreta] order passedin pure 
suance of it. This order is correct, if based 
updh the view that the decree which was to 
be executed was the decr®e engrossed on 
a Don-judicial stamp, no copy whereof 
had been produced before or transmitted 
tothe District Judge, East Godavari. It 
would be incorrect if based on the ground 
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that E. P. No, 151 of 1931 must be deemed ` 
to have been dismissed on September 6, 
1934, but we must decline “to interfere 
with it, since itis quite possible to read 
the learned District Judge's judgment as 
basing it on the proper ground, viz., that a 
certified copy of the @ecree had not been 
produced (vide, O, XXI, r. 11 (3) Civil Pro- 
cedure Oode.) Bae 

We proceed to pass ordgrs en the matters. 
before us in the light ‘ofthese conclusions. 
A. A. O. No: 304 of 1934 is dismissed with 
the costs of respondent No. 1 (plaintiff) 
A. A. O. No, 9 of 1935 is dismissed; we make 
noorder as to costs. because the respon- 
dents were unduly dilatory in raising the 
contention that the decree could not be 
executed. A.A. O. No. 81 of 1935 is dis- 
missed with costs. O. R. P. No. 328 cf 1935 
also ig dismissed. A. A. O. Nos. 291, 94 and 
409 of 1935 are dismissed; as in A. A, O. 
No. 9 of 1935 we make no order as to costs. 
A. A. O. No. 62 of 1935 and O. R. P. No. 331 
of 1935 are dismissed. The parties will pay 
their own costs in these. 


N.-D. Orders accordingly. 


ed 
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Custom (U. P.) — Himalayan Districts—Khaaas of 
Kumaon—Whether any difference between brothers of 
full blood and consanguine brothers — Hindu im- 
migrants like Manrals who are governed by Mitakehara, 
position of, in this respect—Special usages modify- 
ing ordinary law of successton—Hssentials to be 
proved—Hindu Law—Mitakshara —-Benares School— 
Succession—Principle of preference of whole blood to 
half blood, whether confined to brothers of propositus 
or is applicable to all sapindas in same degree of con- 
sanguinity—Second appeal—Question of fact —Ques- 
tion, whether custom applicable to parties is establish- 
ed is one, of fact. 

According to custom among the Khasas of Kumaon 
that thereis no difference between brothers of the 
whole blood and consanguine brothers and so 
far as Khasas are concerned, the principle of full 
representation is allowed, in the sense that when the 
male line of descendants had died out, it is treated as 
never having existed, the last male who left descen- 
dants being regarded as the propositus. Itmay be 
taken that a Khasa residing in Kumaon will be 
governed by these customs but in the cases of Hindu 
immigrants from the plains like the Manrals, the law 
that will ordinarily apply to them will be the 
Mitakshara Law and, even if they migrate to a 


. 
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eustom-ridden place like Kumaon, they will be 
governed bythe Mitakshara Law unless evidence of 
renunciatfon be forthcoming. Balwant Rao v, Baji 
Rao (2), relied on. fp. 42, col. 1.] 

sIn order to bring a case under any rule of law laid 
down by recognized authority for Hindus generally, 
i is not necessary that evidence must be given of 
actual events to show that im point of fact the people 
subject to that general law regulate their lives by it. 
It is not necessary therefore for the Manrals to 
produce evidenceto prove that they were govérned 
by the MitaksharagLaw. Bhagwan Singh v. Bhagwan 
Singh (4), relied on, [8, 42, col. 2.] 

It is of theessence of special usages modifying the 
ordinary law of succession that they should be 
ancient and invariable; and itis further essential 
that they should be established to be so, by clear and 
unambiguous evidence. ftis only by means of such 
evidence that the Courts can be assured of their 
existence, and that they possess the conditions of 
antiquity and certainty on which alone their legal 
title to recognition depends. Ramalakshmi Ammal v. 
Sivanantha Perumal (5), relied on. [ibid.] 

Under the Benares School of the Mitekshara under 
the original text “to the nearest sapinda the inherit- 
ance next belongs,” brothers such as are of the full 
blood take the inheritance in the first instance and 
the preference of the whole blood to the half blood 
is not confined to the brothers of the propositus, but 
states a principle applicable to all sapindas in the 
same degree of consanguinity. Garudas v. Laldas 
(8), followed. 

The question whether a custom, applicable to the 
parties concerned, has been established is strictly 
speaking, a pure question of fact determinable upon 
the evidence given in the case. And in the absence 
of any evidence, if would not be proper to interfere 
in second appeal with the findingof the lower Ap- 
pellate Court regarding the alleged custom. Rup 
(ang v. Jambu Prasad (7), relied on, [p. 43, col. 


J 
S. A. from the decision of the Additional 
tae Judge, Kumaon, dated June 15, 


Messrs, P L. Banerji and B. L. Dave, for 
the Appellants, 


Messrs. G. S. Pathak and N. D. Pant, for 
the Respondents, 


Bajpal, J.—This is an appeal by Dhyan 
Singh Manral, defendant No, 1, and 
Lachham Singh Manral, defendant No. 6. 
The plaintiffs brought a suit for declara- 
tion of title in respect to certain property 
detailed at thefoot of the plaint. They 
alleged that “according to law and family 
custom the estate of an issueless -co-sharer 
devolved upon the full blood collaterals 
excluding the half blood collaterals,” that 
Musammat Kiri, the wife of Bhawan Singh, 
died in October 1932, and the plaintiffs and 
defendants Nos.7 and 3, according to 
the pedigree printed at p.7 of the paper- 
“ book, bezame entitled to the estate of 
Bhawan Singh in preference to defend- 
ants Nos, 1 to 6, but as the defendants had 
obtained a mutation order in their favour. a 
cloud had been cast upon the plaintiffs’ 


title and a suit for declaration became 
necessary. Defendants Nos. 7 and 8 were 
by an order dated December 17, 1934, 
transferred to the array of plaintiffs and 
became plaintiffs Nos. 10 and 11. Bhawan 
Singh isa descendant of Madho Singh and 
the plaintiffs are descendants of Prem 
Singa and Bhim Singh. Madho Singh, 
Prem Singh. and Bhim Singh are the sons 
of Bache Singh from the first wife. The 
dafendents are the descendants of Narpat 
Singh who was the.son of Bache Singh from 
the second wife. Plaintiffs Nos. 2,3 and 
10 are removed from the common ancestor 
in the sama degree as defendants Nos, 1 
and 6, whereas the rest of the plaintiffs and 
the rest of the defendants are a degree 
lower, but inthe plaint no distinction was 
made and all the plaintiffs claimed the relief 
equally, 

The defendants pleaded thit they were 
the collaterals of Bhawan Singh, the last 
male owner of the property in suit and 
were descendants of the common ancestor 
Bache Singh and were entitled to the 
property in question in the sams manner 
as the plaintiffs and that the property in 
question should be distributed according to 
bhai bant (distribution of property accord- 
ingtothe number of brothers) and not 
according to sautiya bant (division of 
property according to number of wives). 
There was a further plea that as defend- 
ants Nos, 1 to6 were in possession of the 
property in question and mutation of names 
had been effected in their favour, the plaint- 
iffs’ suit for mere declaration was not 
maintainable, 

The Court of first instance held that the 
possession of the defendants was not proved 
and therefore a suit for declaration was 
not. defective. It, however, held that under 
the Kumaon customs the plaintiffs, although 
they were the descendants of fall blood 
brothera, were not exclusively entitled to 
hold the property in suit. The suit of ths 
plaintiffs for declaration was therefore dis- 
missed, The lower Appellate Court held 
that the custom set up by the defendants 
had not been satisfactorily proved, and the 
plaintiffs’ suit was therefore decreed. In 
setond appeal before us it ig contended that 
the view taken by the lower Appellate Court 
is wrong and that ths decree of the trial 
Court ought to be restored. It is said 
that the plaintif? never asserted that they 
were governed in matters of inheritance by 
the Mitakshara School of Hindu Law which 
draws a distinction between the descend- 
ants of the full blood and the descendants 
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of the half blood and that further the custom 
set up by the defendants had been proved. 
Great reliance is placed by the defendants 
on Mr. Panna Lalis book ‘Kumaon Local 
Oustoms.’ Mr. Panna Lall, I. CO. S., was 
deputed by the Local! Government of the 
United Provinces to enquire into and collect 
the customs that were prevailing in 
Kumaon, and be has accordingly written a 
book on the general customs applicable to 
the Hindus of the hill tracts of the 
Kumaon Division, excluding certain eastes 
for which rules are given separately. At 
p. 3, para, 17 (a) of Mr. Panna Lall's book it 
is stated : 

“There is no diference between brothers of the 
whole blood and consanguine brothers (i. e., having 
the same father but different mothers).". 

At p. 69, section 266 he says: 

“Under the Mitakshara brotheracf the whole blood 
succeed before those of the half blood and undivided 
brothers are preferred to divided brothers. In 
Kumaon thesé rules are not observed strictly. 
There are numerous instances of the breach of both 
ofthese rules, especially in the Garhwal District. 
But the custom cannot be said to be invariable, 
Instances are known—especially among the more 
enlightened people—where a whole brother has 
excluded a step-brother. This inclines one to ask 
whether the opposite custom is not due merely to 
ignorance. Whatever the cause may be, the fact 
remains that in a large number of cases, no difference 
has been made between whole brothere and half 
brothers, or between divided and undivided 
brothers.” 

:Dr, Joshi bas written a book on the 
Khasa Family Law in the Himalayan 
Districts of the United Provinces, India, (a 
thesis presented for the degree of Doctor of 
Laws to thé London University) and in 
this book ke has commented at p. 294 on 
para. 266 of Mr. Panna Lall’s book. He 
Baya: 

“Mr, Lall found that ‘among the more enlightened 
people’ a whole brother excluded a step-brother. 
It isnot tne law of the ‘enlightened people,’ but 
of those who follow the Mitakshara, as under that 
system brothers of the whole blood exclude brothers 
of the half blood. The opposite custom, of 
there being no distinction between whole blood 
and half blood, does not result as Mr. Lall suggeste 
from ignorance, but from divergence between the 
poran of succession among the Khasas and in 

indu Law.” 

Dr, Joshi has made a comparative study 
of the subject and has referred tothe custom 
prevailing in the Punjab and the customs 
prevailing in Kumaon, He quotes frum the 
Digest of Sir William Rattigan, p. 14, where 
four, leading canons governing the 


vagriculturiste in the Punjab are mentioned 


and the one dealing with collateral succes- 
sion was, “that when the male line of 
descendants has died ou’, it is treated as 
neser havirg existed, the last male who 
leit descendants being regarded as the pro- 
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positus,” and therefore as the brother's sons 
of their father no question of full blood and 
half blood can arise. In his Introduction, 
Dr. Joshi says thatin his book an attemp? 
has been made to state the customary law 
of a people resident in the Himalayas, and 
known as the Khasas or Khasiyas who are 
the „lineal descendants pf a wave of 
immigrants probably pre-Vedit in date but 
Aryan in race, Accordingsto°Mr. Atkinson 
the Hindu population of the Himalayan 
District consists of | 

1) the aboriginal or at least long-settled tribes 
of Khasiya Brahmans and Rajputs and theif 
followers the Doms, (2) the Hindu immigrants from 
the plains belonging to all classes, (3) the Tibetian 
immigrants in the Bhotiya tracts, and (4) mixed 
classes.” | a. h 

“By mixed classes it is obvious that Mr, 
Atkinson means the residents “of hills who 
have been converted to Ohristianity or 
Muhammadanism. The Tibetian immigrants 
in the Bhotiya tracts are called the Bhoti- 
yas." Dr. Jcshi’s book therefore deals prin- 
cipally with the aboriginals and the long 
settled tribes of the Khasiya Brahmans 
and Rajputs. In the present case wW 
have got to deal with Manrals. Dr. Joshi 
at p. 27 of his Introduction says : 

“It seems that the Khasas settled in Kumaon 
and the adjacent countries in remote antiquity 
after subduing the aborigines now known as the 
Doms. Wedo not know whether this event hap- 
pened before or after the migration of the Vedic 
Aryans.” 

At p. 31 he says : 

“Tt has been shown that excluding the Doms and 
the Bhotiyas, there are two main classes of Hindu- 
population in the Himalayan Districts: (1) the 
early settlers, and conquerors represented by the 
Khasas, (2) the late settlers from plains who are a 
very small minority.” . . 

It is obvious that the Manrals with whom 
we have to deal are neither the aborigines 
nor ths early settlers and conquerors re- 
presented by the Khasiyas, but the late 
settlers fromthe plains. At p. 8 he ob- 
served : 

“Nearly allthe high caste Brahmans and Rajputs 
claim to have migrated to these parts, at the earliest 
a thousand years back, with the exception of Suraj 
Bansi Thakurs whohavea tradition that they came 
from Oudh 2030 years back,” 
and at p. 10 he says: 

“Rajputs who claim descent from the immigrants 
from the plains are in Kumaon, (1)the Suraj Bansi 
Katyuris represented by the Rajbars of Askot and 
Jaspur, the Manurals and others, (2) the Raotelas,” 

From his book it appears that Manrals 
are those Suraj Bansi Thakurs who came 
from Oudh Z000 years back, At p. 28 he 
says ; 

“The earliest ruling dynasty known to authentic 
history isof the Katyuris. The Katyuri Raja of 
Kumaon and Garhwal was styled ‘Sri Basdeo 
Giriraj] Chakra’ Ohuramani' and ‘the earliest tradi-, 
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ions record that the possessions of the Joshimath 
| add @xtended from the Satlej as far as the 
andaki and froh the snow to the plains, including 


she whole of Rohilkhand.” i 

A description of the Manrals is to be 
found in Mr. Walton's District Gazetteer 
‘of Almora and at p. 94 she following passage 
oceurs ; 

“By farthe most illustrious in descent and the 
most respected af the present day are the Rajwars 
and Manrals or Manvgals. Both families are des- 
cended from the Suraj Bansi Katyuri Rajas who once 
ruled in the north of Kumaon. The Rajwars now 
live in Jaspur of Bichla Chaukot and Askot to 
the extreme east of the district, where they hold 
an’ impartible raj. The Manrals represent the 
branch which on the deposition of Birdec, the last 
Katyuri King, and the annexation of his kingdom by 
the Chands, settledin Pali. Their name is connected 
with the Manila peak in Palla Naya above Bhikia 
Sen, andthe village of Sain Manur on the same 
ridge in Walla Salt. The families are said to hold 
sanads granted by various members of the Okand 
dynasty, and by the Gurkha governors of later 
days.” 

It willthus appear that the Manrals are 
among “the enlightened people of Kumaon”™ 
and it is not possible tosay that the same 
custom governs them as the ordinary 
Khasas of Kumaon, At p. 31 of his bock 
Dr, Joshi says : 

. “For the purposes of the lawyer the Khasas 
include not only the original members of the Khasa 
race but also the immigrant Brahmans and 
Rajputs and their issue by Khasa women who 
accept and follow the rules of Khasa Family 
Law.” 


No evidence has been given in the pre- 
sent case about any intermarriage between 
the Khasas and the Manrals and as pointed 
out by Mr. Walton, the Manrals are “the 
m st respected at the presentday.” The 
various passages quoted in our judgment 
from Mr. Panna Lall’s. book and from 
Dr. Joshi’s bcok make it clear that there 
is a custom among the Khasas of Kumaon 
that there is no difference between brothers 
of the whole blood and consanguine brothers 
and that so far as Khasas are concerned, the 
principle of full representation is allowed, 
in the sense that when the male line of 
descendants has died out, it is tréated as 
never having existed, the last male who 
left descendants being regarded as the 
propositus. If this principle of represen- 
tation were allowed in the present case, 
there can be no doubt that the plaintiffs 
weuld not be entitled to any preference 
over the defendants, but itis very doubtful 
if this principle can be applied in the case 
of Manrals. 

A great deal was said before us as to the 
pleadings of the parties. It is, however, a 
pity that the Court below did not take the 
Statements of the parties under O. I, r. 10; 


Civil Procedure Code. Mr. Peare Lal 
Banerji on behalf of the appellants argued 
that the plaintiffs did not allege in so many 
words that they were governed by the 
Mitakshara Hindu Law and all that they 
said was that according tolaw and fanily 
customs, which had all along been ob- 
served inthe family of the parties, the 
estate of.an issueless co sharer devolved 
upon the full blood collaterals excluding 
the half blood collaterals and the issue that 
was struck in the case on this point 
was : 

“Do under the Kumaon custom the descendants 


of a full blood brother exelude the descendants of 
half blood brother.” 


But there can be little doubt, as observed 
by the trial Court, that the contention of 
the plaintiffs was that they were governed 
by the Mitakshara Law and therefore -under 
the provisions of that law, they were entitled 
to get exclusion of the defendants. Rely- 
ingon the case in Tula Ramv. Shyam 
Lal (1), it was contended that in that case 
the plaintiffs claimed that by the custom 
obtaining in Kumaon they were entitled 
tothe property of Lachi Ram to the exclu- 
sion of his daughter’s sons and that the 
defendants, who were the daughter's sons 
of Lachi Ram, never pleaded that they 
were entitled under the Hindu Law to suc- 
ceed to the grandfather nor did they ever 
state that they had come from any other 
part of the country or that they carried 
with them any local law or custom. Mukerji, 
J. in that ease observed : 

-“It being the fact that the parties were residents 
of Kumaon and it being the fact that Mr. Panna 
Lall's book purported to contain a statement of 
law prevailing in Kumaon, the Commissioner (who 
at that time was the High Oourt for Kumaon) 
was right in applying what should be taken as a 
good prima facie evidence of the local custom. If 
anybody wanted to plead that no such custom 
obtained or for any particular reason the local 
custom did not apply to him, it was for that party 
to say so specifically.” 

It is true that in the plaint filed by the 
plaintiifs no specific mention of the Mitak- 
shara was made, but it was clearly undere 
stood in the Courts below that the plaintiffs 
did allege that they were governed by the 
Mitakshara Law, and it is not stated in 
the grounds of appeal before us that the 
plaintiffs allegationsin the plaint were to 
the contrary and that the trial Court had 
erred in any way in saying that the ton- 
tention of the pfaintifis was that they wer 
governed by the Mitakshara Law. .The 
plaintiffs did not state that they had come 
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from any other part of the country, but 
from the judgments of the Courts below it 
is clear that Dr. Joshi's book and Mr. 
Walton's Gazetteer were brought to the 
notice of the Courts and these books were 
cited for showing that the Manrals were not 
the same as the Khasas and the customs 
mentioned in Mr. Panna Lall’s book aoplied 
prima facie to the Khasas and not necese 
sarily to the Hindu immigran‘s from the 
plains who, in the absence of evidence to 
the.contrary, will be deemed to be govern- 
ed by thelaw of the country from which 
they migrated. In Balwant R10 v. Baji 
Rao (2), their Lordships of the Privy Ooun- 
cil laid down four propositions : 

“First, that prima facie a Hindu residing in any 
particular province of India is governed by the 
Jaw of that province. Second, that if any such 
family migrates to another province, it carries its 
own ‘law with it. Third, that any such family 
may renounce its original law and adopt the law 
of the province to which it migrates, but that such 
renunciation must be proved by evidence. Fourth, 
that the personal law which a migrating Hindu 
carries with him isthe law as it stood at the time of 


the migration.” 

From the above it follows that the 
Hindus of- the- United Provinces will be 
governed by the Mitakshara Law and since 
this law appliés in Kumaon with certain 
modifications mentioned in Mr. Panna Lall’s 
book in the cases of Khasas, it may be 
taken that a Khasa residing in Kumaon 
will be governed bythe customs mentioned 
in Mr. Panna Lall's book; at the same time 
in the casesof Hindu immigrants from the 
plains like ths Manrals the law that will 
ordinarily apply to them will be the Mitak- 
shara Law and, even if they migrate to 
a custom-ridden place like Kumaxn, they 
will be governed by the Mitakshara Law 
unless evidence of renunciation be forth- 
coming. Inthe cases of the Sahs there 
was evidence of such renunciation 43 
pointed out bv. Daniels, J. in Tula Ram 
V. Shuam Lal (1), at p. 853; and Mr, 
Stiffe’s judgment dated August 6, 1927, 
and the judgment of this Court in Secon] 
Appeal No. 1433 of 1934 decided on Octo- 
ber 10, 1938, Gangi Sah v. Harlal Sah 
(3), deals with the Sahs, who seem to have 
adopted the customs ‘prevailing in Kumas. 

It was pointed out by their Lordships ef 
the Privy Council in Bhagwan Singh v. 
Bhagwan Singh (4), that in order to bring a 


(2) 48 O 30: 57 Ind. Cas 515: AJR 1921 PO 59:47 
J°A 213; 16 N LR 187; 39 MELJ 166; (190) M WN 
483; 22 Bom. L R 1070; 28M LT 157; 18 A Ld 1049; 
12 L W 679; 25 O W N 248 (P p) 

(3) A I R1939 All. 137; 180 Ind. Cas. 25; I L R (1939) 
Ala. 122; (1938) A LJ 1177; 11 R A 413. 

(4) 21 A 412; 26 TA 153; 7Sar. 474 (PO), 
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case under any rule of law laid dowa by re- 
cognized authority for Hindus gengrally, it 
is not necessary that evidence fnust be given ' 
of actual events to show that in point of 
fact the people subject to that general 
law regulate their fiyes by it. : Ib was not 
necessary therefore®for the plaintiffs to 
produce evidence to prove that | they 
were governed by the Mitakshara Law, 
and, as we have mentjoned before n3 
advantage can be taken by the defendants 
out of the plaint for it was underatood by 
everybody concerned that their contention 
was that they were governed by the Mitak- 
shara Law ; on the contrary it was the duty 
of the defendants to set up and prove a 
custom at variance with the Mitakshara 
Law. They did set up such a custom and 
they attempted to prove it by Mr. Panna 
Lall’s book which prima facie is evidence 
of a custom stated therein. At para. 266 
Mr. Panna Lall himself says that the 
custom is not invariable in the sense that 
it does notapply tothe more enlightened 
people: 

“Tt is of the essence of special usages modifying 
the ordinary law of succession that they should be 
ancient and invariable; and it is further essential 
that they should be established to be so by clear 
and unambiguous evidence. It is only by means 
of such evidence that the Courts can be assured of 
their existence, and that they possess the condi- 
tions of antiquity and certainty on which alone 
their legal title to recognition depends: Ramalakshmi 
Ammal v. Sivanantha Perumal (5) at p. 585.” 


It may be conceded that the custom 
is invariable so far as the Khasiyas are 
concerned, but it is not applicable to the 
high caste Brahmans and Rajputs who were 
immigrants in Kumaon. The Mitakshara 
may have been written in the eleventh 
century, but it is only a commentary on 
the ancient Hindu Law which does draw 
a distinction between full blood aad half 
blood. Their Lordships of the Privy Council 
in Garudas v. Laldas (6) observed that 
under the Benaras School of the Mitak- 
shira udder the original text “to the 
nearest sapinda the inheritance next be- 
longs,” brothers such as are of the full 
blood take the inheritance in the first 
instance and that the preference of the 
whole blood to the half blood is not confined 
to the brothers of the propositus, but states 
a principle applicable to all sapindas in 
the same degree of consanguinity. There 


(5) 14M IA 570;1A Sup. Vol. 1; 17 W RB 553; 12 
Beng. L R 396; 2 Suther 603; 3 Sar. 108 (P 0O). 

(8) (1933) AL J 774; 142 Ind. Oas 807; A I R 1933 
P O 141; 60 I A 189; 29 N L_ R 204; Ind. Rul. (1933) 
PQ1l4::64M LJ 660; 37 LW 772;387 0 W N 637; 
144 PLT 365; 35 Bom. LR 595; 57 O L J 313; (1933) 
M WN 557 (P Q) 
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night have been a controversy as to the 
stent to.which this preference will hold 
ood in the ascending and in the descending 
ape in earlier days so far as judicial 
ecisions went, but there can be no doubt 
that the law alwaya ‘was as has been 
interpreted by their L€rdships of the Privy 
Oouncil in Garudas v. Laldas (6). We 
must therefore, hold that if the Mitekshara 
Law is applicahle to the Manrals of Kumaon 
who have settled if Kumaon, the plaintiffs 
are entitled to succeed, 

We have already ssid that on the ques- 
tion of custom the defendants relied on 
Mr. Panna Lall’s bock and gave no evidence. 
As a matter of fact, it was admitted by 
Thakur Moban Singh, a witness on behalf 
of the defendants, that when Subedar 
Bhim Singh, a person mentioned in the 
pedigree, died without leaving any sons, his 
property passed to Narpat Singh’s offspring. 
Narpat Singh was a brother of Subedar 
Bhim Singh by the same mother whereas 
Madho Singh, Prem Singh and Bhim Singh 
were also the brothers of Subedar Bhim 
Singh but by a different mother. To the 
same effect was the evidence of the plaintiffs’ 
witness. It is argued on behalf of the 
defendants by the learned Counsel that some 
of the plaintiffs are a degree lower than 
the other plaintiffs and also a degree lower 
than defendants Nos. land 6, but all the 
plaintiffs claimed the property equally. It 
does not follow necessarily from this that 
they eliminated the distinction between full 
brothers and half brothers. In any event, 
this fact in itself is too slender a foundation 
for holding that the custom set up by 
the defendants has been established. In 
Rup Chand vw. Jambu Prasad (7) their 
Lordships of the Privy Council observ- 
ed: 

“The question in the present case was, and is 
whether a custom, applicable to the parties con- 
cerned, and authorizing the adoption of a married 
boy, has been established. This is, strictly speak- 
ing, a pure question of fact determinable upon the 
evidence given in the case.” 

Although in certain cases a question of 
custom may become a mixed question of 
fact and law, yet in the present case, in 
the absence of any evidence that the 
family of the parties has intermarried 
with the Khasiyas or that they adopted the 
customs prevailing in Kumaon generally, it 
would not be proper to interfere in second 
appeal with the finding of the lower 

(7) 32 A 247; 6 Ind, Cas. 272; 371 A 93;7A LJ 
349; 14 O W N 545; 12 Bom. L R 402;11 C LJ 454; 
SO L T3; 20 M LJ 439; (19100 M WN 432 
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Appellate Court that the custom set up 
by the defendants has not been satisfactorily 
proved. We may observe, as was observed 
by their Lordships of the Privy Council in 
the case just mentioned, that there is great 
weight in the criticizms advanced by Mr, 
Banerji against the judgment of the Court 
below and our decision in the present case 
may be “an unsatisfactory precedent if 
in any future instance fuller evidence 
regarding the alleged custom should be 
forthcoming," but on the whole, we see no 
reason to interfere with the finding of the 
Court below. We, therefore, dismiss this 
appeal with costs. : 


D. Appeal dismissed. 


ce te 


MADRAS HIGH COURT 
Second Appeal No. 775 of 1933 
January 25, 1938 
Kine, J. 
ZAMINDAR or BIRIDI ESTATE 
AND ANOTHER —APPELLANTS 
versus 
KUNJO KUMARI DEVI PATTO MONIMA 
— RESPONDENT 

Madras Estates Land Act U of 1908),.s. 26 (3)— 
Permanent grant of land to defendant by pre- 
decessor of plaintijf—No rent payable for first 
seven years but Re. 19-12-0 annually payable for 
ever, subsequently—Document executed not registered 
—Suit by plaintiff claiming Rs. 9597-0 for three 
years’ rent—S. 26 (3) held applied—Document kela 
did not require registration under s. 107, Transfer 
of Property Act (IV of 1882), and was admissible 
in evidence. 

Two hundred acres of land were granted by a pre- 
decessor of the plaintiff to the defendant. The terms 
under which the grant was made were that the defend- 
ant should remain permanently in possession of 
the land, that no rent at all should be payable for 
the first seven faslis and that subsequently rent 
should be payable for ever at the rate of Ra. 19-12-0 
per annum. These terms were embodied in a 
document which was filed by the defendant in the 
suit. The suit was brought for the recovery of 
the rent for three years claiming that the proper 
rent was such that for the three years Rs. 959-7-0 
was due tohim. The plaintiff contended that the 
document was inadmissible'in evidence under s. 49, 
Registration Act, as it was not registered : 

Held, that the document did not require regis- 
tration under s. 107, Transfer of Property Act, and 
was not affected by s. 49, Registration Act, and 
was therefore admissible in evidence. Kaki Sub- 
banadhi v. Muthu Rangayya (P), relied on. 

Held, also that s. 26 (3), ‘Madras Estates Land 
Act applied to the case and the real crux of the 
matter was what was the lawful rent payable by 
the derengene at ethe time when the grant waa 
made, 


S. A. against the? decree of the District 
Court, Ganjam, in A. 8. No. 98 of 1932. . 


e . 
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Mr. V. Govindarajachari, for the Appel- 
lants. > 
Messrs G. Lakshmana and G. Chandra- 
sekhara Sastry, for the Respondent. 

Judgment—The question at issue in 
this appeal is the correct amount of rent 
payable upon 200 acres of land waich were 
granted by a predecessor of the plaintiff to 
the defendant in the year 1904. The terms 
under which the grant w.s made were that 
the defendant shonld remain permanently 
in possession of the land, that n> rent at 
all should be payable for the first seven 
faslis and that from fasli 1322 onwards 
rent should be payable for ever at the rate 
of Rs. 19-12-0 per annum. These terms 
were embodied in a document Ex 1, which 
was filed by the defendant in the suit The 
suit was brought by the present Zamindar 
of Biridi Estate under s. 77, Madras 
Estates Land Act, for the recovery of the 
rent for faslis 1339,1310 aud 1341. He 
made no reference to the terms of the 
grant-to the defendant in hie plaint and 
claimed that the proper rent was such that 
for the three years Rs. 959-7-0 was due to 
him. The defendant in resisting the suit 
put forward Ex. land claimed that only 
Rs. 19-12-0 per year was piyable for the 
three faslis. Thelearned Deputy Collector 
who tried the case held that Ex. 1 was 
inadmissible in evidence as it had not been 
registered, that under the Madras Imparti- 
ble Estates Act the. previous zamindar 
was not empowered under s. 4 to let this 
land.on a permanent rate of rent which 
was “so low as Rs. 19-12-0 and further under 
5. 26 (3), Madras Estates Land Act, the 
arrangement made by the zamindar of 1904 
cannot be binding upon ths present plaint- 
iff. He, however, held that the plaintiff had 
put. forward an exaggerated claim and after 
lixing what he considered the c:rrect rate 
of rent, gave the plaintiff a decree for 
Rs 521 odd. In appeal the learned District 
Judge of Ganjam held in effect, though 
without specitically saying so, that Ex. 1 
was not compulsorily registrable as it was 
not a lease, that it was only an ordioary 
patta and that no enhancement of rent 
fixed by Ex. 1 could be made except under 
8. 30 of the Act.e He accordingly allowed 
the appeal and gave the plaintiff a decree 
‘only: for the amicuut admitted by the de- 
fendant. : 
* The first point argued in second appeal 
is that Ex. 1, is inadmissible in evidence 
under s. 49, Registratio&A Act. This argu- 
ment seems to meclearlv untenable. It is 
conceded that Ex. 1, does not require re- 


“be assailed under that Act. 
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gistration under s. 107, Transfer of Pro- 
perty Act, as whether with of ewithout 
Ex. 1 the defendant acquires a permanent 
right of occupancy as soon as ske is let 
into possession, and Kaki Subbanadhi v. 
Muthu Rangayya (1) seems to me clear 
authority for the position that Fx. 1 re- 
quires no registration under s. 107; it is 
not affected by s. 59, Regtstration Act. 
The next and main point f@rgued is with 
reference to 8. 26 (3), Madras Estates Land 
Act. There can be no doubt at all that 
s. 26 (3), is the section which must be 
applied by any Oourt which is trying this 
suit even though it may not have been 
specifically pléaded by the plaintiff and the 
learned Advocate for respondent does not 
now contend that the terms of Ex. 1 
themselves prevent the application of this 
section. The learned District Judge for 
some reason has completely overlooked this 
section, The section rons as follows : 

“Except as provided by sub-a, (1), no rate of rent 
at which land may have beer granted by a land- 
holder shall be binding upon the person entitled to 
the rent after the lifetime of the landholder if such 
rateis lower than the lawful rate payable by the ryot. 
before the date of the grant upon the land or upon land 
of similar description and with similar advantages 
in the neighbourhood." 

The real erux therefore of this matter 
is what was the lawful rent payable by the 
defendant at the time when the grant was 
made, i. e.in 1904 or in other words, whe- 
ther in view of all the circumstances of the 
case the sum of Rs. 19-12-0 per annum 
fixed by Ex. 1 as payable in and after fasli 
1322 is the lawful rent. If that is the law- 
ful rent then asnosteps have been taken 
by the plaintiff to enhance it under the 
Act. the present decree of the learned Dis- 
trict Judge will be right. To ascertain 
whether itis the lawful rent it will be 
necessary to consider whether s. 26 (1), 
applies to this case or not, and that point 
is specifically left open by this judgment to 
the learned District Judge. Ifit should be 
found that Rs. 19-12-0 is lower than the 
lawful rate of rent, then it will be neses- 
sary to determine what the lawful rate of 
rent was. The decree of the learned Dis- 
trict Judge will accordingly be set aside, and 
the appealremanded to him for fresh dis- 
posal in the light of the foregoing observa- 
tions. It will not be necessary to consider 
the argument based upon the Impartible 
Estates Act, for obviously if the rate fixed 
by Ex. 1 isthe lawful rate it cannot now 
Costs of this 
appeal will abide’ the event. Court-fee on 


(1) 32 M 532;4 Ind, Oas. 1039, 
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he memo, of appeal will be refunded. 


Bm cave to*appeal is refusea. 


N78. Appeal remanded. 
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LAHORE HIGH COURT . 
Civil Revisřon Petition No. 954 of 1927 
i Mareh 10, 1938 
i Buin, J. 
Firm JAGAN NATLH-KIDAR NATH— 
CREDITOR— PETITIONER 
bersus 
SITA RAM, INSOLVENT AND ANOTHER, 
CREDITOR AND ANOTHER, OFFICIAL RROBIVvER 
— REBPONDENTS 
Insolueney—Wathdrawal of petition—Interest of 
creditors also ought to be taken into consideration 
while determining whether debtor should be allowed 
to withdraw insolvency petition. i 


The principle that a debtor should always be 


allowed to withdraw his petition for insolvency 
unless he is guilty of some misconduct in the course 
of the insolvency proceedings is not the ‘correct 
principle. The interest of the creditore also ought 
to be taken into consideration in deciding the 
matter. i 


O. R. P. from an order of the District 
Judge, Amritsar, dated August 10, 1937. 

Mr. Mukand Lal Puri, for the Petitioner. 

Mr. C. L. Aggarwal, for the Respondents. 

Order.—This is a petition for revision of 
the order of the District Judge, Amritsar, 
confirming that of the Judge, Insolvents 
Estates Court, allowing the respondent 
Sita Ram to withdraw his petition for 
insolvency. This case came up before me 
once and was remanded for restrial of the 
petition for withdrawal, as the learned 
Insolvency Judge had not given an 
opportunity to the insolvent to produce 
evidence in support of his allegations. 
The learned Insolvency Judge has now 
found that the insolvent Sita Ram had 
shown that he was in a position to pay his 
debts, and has therefore allowed him to 
withdraw the insolvency petition on certain 
- conditions as to payment of costs and for 
furnishing security for appearance in the 
executing Court. “This decision was affirmed 
by the istrict Judge. 

The learned Counsel for the firm Jagan 
Nath-Kidar Nath, one of the creditors of 
the insolvent, wno has filed a petition for 
revision of the above orders, has urged that 
the learned Insolvency Judge in coming to 
its finding on the question of the ability of 
the insolvent to pay his debts has ignored 
Bome important admissions of the insolvent 
and other material on the record, and 
secondly, that the petition for withdrawal 
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should not have been allowed in view of 
the fact that the learned Judge of the 
Insolvency Court bimself has held that the 
insolvent had acted in a mala fide manner. 
After considering the facts on thé record, 
it appears to me that these contentions 
are well-founded. The insolvent Sita Ram 
had been arrested in execution of a decree 
when he intimated tothe executing Court 
that he wished to file a petition for in- 
solvency and thus secured bis release in 
the year 1934. Thereafter the insolvency 
proceedings went on for a couple of years 
and it was on March 10, 1936, that the 
insolvent applied for the first time for 
permission to withdraw his petition. In 
the petition be merely stated that he hoped 
to pay a part of the debts of his creditors 
and that h's wife and sons had promised 
tohelp him. About the same time, however, 
he bad made statements on February 22, 
1934, and also Jaler cn, on July 4, 1936, to 
the effect that he was not in a position 
to pay bis debts. No explanation has been 
offered as to how these statements of the 
insolvent are to be reconciled with the 
contention now put forward that he was in 
a position to pay his debts. There is no 
doubt thata certain amount of oral evidence 
produced by him on the record is to the 
effect that his. property is worth about 
Rs. 17,000 but the value of this oral evidence 
appears to me to be greatly discounted 
by the admissions of the insolvent himself 
referred to above, which the Courts below 
have failed totake into account. It is not 
explained how the position of the insolvent 
was changed in any way at the time his 
petition for withdrawal was made. The 
cace had been going on fcr two years and 
objections had been raised by the wife as 
well as the sons of the insolvent. claiming 
interest in his property. These objections 
had not been finally decided when the 
petition for withdrawal was made on March 
10, 1936. - 

The learned Counsel for the respondents 
urged that the claims put forward by the 
wife and the sons of the insolvent were 
subsequently decided against them and 
tlferefore Le was now ina position to pay 
off his debts. However, the position of the 
insolvent for the purposes of this petition 
must be considered at the time wher the 
petiiion for withdrawal was presented, that 
is March 10, 1930, and in view of the 
facts as it stood on that date, I see no 
reason to hold that there had been any 
such change in the circumstances of fhe 
insolvent which justified him in presenting 
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that petition. On the other hand it seems 
very likely that after having delayed the 
insolvency proceedings for about two years 
and apprehendicg that the claims put for- 
ward by the wife and the sons would be 
decided against them soon, he wanted to 
delay ordefeat the claims of the creditors 
by withdrawing the petition for insolvency 
and again leaving them to pursue their 
claims in a Civil Court. The finding of the 
learned Insolvency Court that the petition 
was mala fide was in the circumstances 
amply justified. The learned District Judge 
has merely remarked that in his opinion a 
debtor should always be allowed to with- 
draw his petition for insolvency unless he 
is guilty of some misconduct in the course 
of theinsclvency proceedings. This does 
not appear to meto be the correct principle. 
The interest of the creditors also ought to 
be taken into consideration in deciding the 
matter. The creditors in this case had been 
dragged intothe Insolvency Court and after 
the proceedings had gone on for about 
two years, there was no reason why they 
should again be compelled to go back to 
the Civil Court. It was urged that only 
one of the creditors, namely the present 
petitioner, has opposed the petition fcr 
withdrawal, but it appears from the record 
that the bulk of the debts are due to him. 
In view of all the circumstances of the case, 
I accept this petition for revision, and set- 
ting aside the orders of the. Courts below, 
dismiss the petition for withdrawal with 
costs throughout. : i 
& Petition accepted. 


BOMBAY HIGH COURT 
First Appeal No. 167 of 1936 
November 8, 1938 

Bsaumont, O. J. AND RANGNEKAR, J. 
GANESH VISHNU VIJAPURE— 

DEFENDANT— APPELLANT 

versus 
KASHINATH THAKUJI JADHAV— 

| PLAINTIFE— RESPONDENT. 

Specific Relief Act (T of 1877), s. 42~Suit by 
creditor against another restraining latter from 
attaching propertywhich former had  previddsly 
attached, if marntainable—Suit by one creditor 
against another Jor declaration that latter is not 
entitled to attach property, his decree being collusive 
—Suit held not matntainable—Proper relief 
Stated, h s 

It is open to a judgment-creditor to filea suit to 
restrain another creditor yom seeking to enforce 
the latter oreditor’s judgment against property 
which the former creditor is attaching or has 
attached, Venkatarama Aiyar v. South Indian 
Bank, Limited (1), relied oa. oo ve 
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But the Oourt will not grant an injunction un- 
less there is some evidence that the platingifi's right 
is in danger or is threatened. If*a plaintiff judg- 
ment-creditor were seeking to restrain a defendant 
from sharing in the benefit of attachment “of 
property which has nut been sold, it would be 
necessary to provide some evidence that the value 
of the property was such as to make it unlikely 
that the debts of both the plaintiff and the de- 
fendant could be satisfied out of it. San Hanmap- 
pa Rangappa _Hosmani v. Dedkappa Mallappa 
Hubli, F. A. No. 68 of 1933,gefetred to. 

Where a first judgment-creditor, who had attach- 
ed the property before judgment, filed a suit for 
a declaration against another creditor who had in 
execution of his decree passed subsequently against 
the same judgment-debtor, attached the same prép- 
erty, that the latter was not entitled to attach the 
property in execution, since the decree which he 
had obtained was fraudulent and collusive: 

Held, that the suit did mot fall under s. 42, 
Specific Relief Act, and the plaintiff could not get 
the declaration. The relief which the plaintiff 
really required was an injunction to restrain’ the 
defendant from attaching the property, which in- 
junction would be based on a declaration that the 
defendant’s judgment was fraudulent and collusive. 
Consequently, the suit, as framed, did not lie. ; 

F. A. from the decision of the First 
Olass Sub-Judge, Poona, in ©. S. No. 1538 
of 1934. f 

Mr. B. Moropant, for the Appellant. 

i Mr. D. A. Tuljapurkar, for tbe Respon- 
ent. ; 

Beaumont, C. J.—This is an appeal 
from a decision of the Joint First Olass 
Subordinate Judge at Poona, and-it raises 
@ question of law. One Ramalinga owned a 
Press, ffom which he published a newspaper, 
and heowed debts, including a debt due -to 
the -plaintif on promissory notes for a sum 
of Rs. 2,700 odd. -The plaintif filed a suit 
in 1934 to recover that debt, and in the 
suit he got an order for attachment before 
judgment of the Press. Later in the year 
1934, the defendant filed a suit against 
Ramalinga and obtained a decree for 
Ks. 6,000 odd, the decree being based on an 
award. The plaintifi's case is that that 
decree obtained by the defendant against 
Kamalinga was fraudulent and collusive and 
that the defendant is not entitled to attach 
the property which the plaintiff had pre- 
viously attached. Lhe learned Judge held 
that the deiendant’s decree was iraudulent 
and collusive, and he made a declaration 
that the goods attached by the plaintiff are 
net liable to be attached and soid in execu- 
tion of the decree obtained by -the defen- 
dant. s 


TLe first question is whether the plain- 
uff has any cause cf action, and the next, . 
wLether, if he has, the particular cause of 
action upon which he relies, namely the 
right to a declaration under s. 42, Specific 
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Relief Act, is the right cause of action, It 
is cleare that if a plaintiff has obtained a 
judgment, which ke is seeking to enforce 
by attachment of his debtor’s property, 
the debtor may, to a great extent, defeat his 
rights if he suffers judgement by collusion 
with other persons and those persons then 
claim rateable distribution in respect of the 
attached property under s. 73, Civil Pro- 
cedure Code ;*ang it is clear also that an 
executing Oourt granting rateable distribu- 
tion is bound by tne decrees which it is 
executing and cannot entertain a claim that 
oùe or more of those decrees had been 
fraudulently obtained. Itis true that s. 73 
(2) provides that ; 

“Where all or any of the assets liable to berate- 
ably distributed under thie section are paid to a 
person not entitled to receive the same, any person 
so entitled may sue such person to compel him to 
refund the assets,” 

So that it the defendant kere obtained 
payment under s. 73, it would be open to 
the plaintiff subsequently to sue him for 
return of the money on the ground that 
the judgment in respect of which he had 
received payment was fraudulent and there- 
fore he ought not to have received the 
payment. Kut the possibility of a judg- 
meni-creditor being able to obtain a refund 
of moneys paid away by the Court is specu- 
‘lative, and in my opinion it is open to a 
judgmentecreditor to file a suit to restrain 
another creditor from seeking to enforce 
the latter dreditor's judgment against proc- 
perty which the former creditor is attaching 
or has attached, That view is in accordance 
with the view expressed by the learned 
Judges in Venkatarama Atyar v. South 
Indian Bank, Limited (1). 

Our attention has been drawn to an uL- 
reported case in this Court, San Hanmappa 
Rangappa Hosmani v. Deekappa Mallappa 
Hubli, F. A. No. 68 of 1933, Decided on 
March 10, 1937, by Barlee and Divatia, JJ. 
ia which Barlee, J., delivering the judg- 
ment of the benen, distinguished the 
Madras case on the ground that in the 
Madras case the asseis had been sold and 
therefore there was no doubt trat there 
would not be sufficient to provide for the 
debts both of the plaintiff and of the defen- 
dant, whilst in the case theu betore the 
Court assets had not been sold, and 
Barlee, J. expressed the view, tnerefore 
that the claim for an injunction was pre- 
mature. ‘lhe Court never grants an injunc- 
tion unless there is some evidence that the 
plaintiff's right is in danger or is threatened. 

(1) 43 M 381; 55 Ind. Cas, 452; A I R1920 Mad. 
605; 38 ML 108, 
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T have no doubt that if a plaintiff were 
seeking to restrain a defendant from sharing 
in the benefit of attachment of property 
which has not been sold, it would be neces- 
sary to provide some evidence that the 
value of the property was such as to make 
it unlikely that the debts of both the plain- 
tiff and the defendant could be satisfied 
out of it, But as long as evidence of tnat 
nature is furnished, it seems to me that it 
is wrong to hold that a suit of the nature 
I have discussed is premature. In the pre- 
sent case ihe property has been sold since 
the suit was filed, and asit only produced 
some Rs, 3,000, it is obvious that the plain- 
tiff's right to attach will be prejudiced if 
the defendant is also allowed to help him- 
self out of the property. So that I think 
that if the plaintiff had framed his 
suit for an injunction, he would have been 
on safe ground, But he has not done so, 
He has asked merely for a declaration and 
no further relief; and in my opinion, it is 
clear that this is not a case which falis 
under s. 42, Specific Relief Act. That section 
provides that “Any person entitled.....to 
any rigktas to any: property.... "land 
a right to attach property has been held 
to be a right as to property within the 
section. See Jamnabai v. Datiatraya (2).]— 

“ ...may institute a suit against -any person 
denying, or interested to deny, his title to such 
character or right, and the Court may, in its dis- 
cretion, make therein a declaration that he is go 
entitled.” é 

Here nobody is denying the plaintiff's 
rigat toattach. What is being denied is 
the defendant’s right to attach, aad it 
seems to me that the plaintiff is not- en- 
titled to a declaration that the defendant 
is not entitled to attach the property. The 
relief which the plaintiff really requires is 
an injunction to restrain the defendant from 
attaching the property, which injuntion 


“would be based ona declaration that the 


defendant's judgment was fraudulent and 
collusive ; but it is an iojunction which is 
the essence ofthe relief wnich the plain- 
tiff requires and not a declaration as to his 
title. On that ground, and without going 
into the merits of the case as to whether 
tho defendant's judgment was fraudulent 
or not—a question whicn® has not been 
argued—we must allow the appeal and bold 
that the plaintiff's suit does not lie. Appeal 
allowed with costs and suit dismissed with 
Custs. 

Rangnekar, J.—J agree. . 

D Appeal allowed. . 


(2) 38 Bom. L R 251; 162 Ind. Oas. 260; AI R 
1936 Bom. 160; 60 B 226;8 R B 408, 
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PATNA HIGH COURT 
Appeal No. 269 of 1937 
| December 16, 1938 
i Manoaae LALL, J. 
` HARIHAR PRABAD—APPELLANT 
versus 
ANANT PRASAD AND ANOTHER— 
RESPONDENTS 
Landlord and tenant—Sharahmoaiyan holding 
` —Suit for arrears of rent — Tenant occupying house 
on holding, whether can claim set-off in respect of 
municipal taz paid by kim. i 
A tenant residing in a house situated on one of 
“the plots of a skarahmoaiyan holding is entitled, 
in a suit for arrears of rent, to a set-off in respect 
of the municipal tex paid by him for the house. 
O. A. from appellate decree of the 
Sub-Judge,. Second Court, Gaya, dated 
-January 15, 1937. 
Messrs. B. P. Sinha and Harians Kumar, 
-. for the Appellant. 
Messrs. K. Dayal and N. K. Jha, for the 
.Respondents. i 


Judgment.—This -is an appeal by the 
. plaintiff arising out of a suit for recovery 
‘of arrears of rent on a bolding which is 
sharahmoaiyan with an area of 2:07 acres 
‘in Mauza Katrabagh,; Tauzi No. 2494 now 
situated within the Gaya Municipality. The 
claim of the plaintiff is limited to 8 annas 
being his share of this holding. -The 
rental fixed was Rs. 57-7-6. The holding 
consists of a number of plots : one of them 
-is a house in which te- defendant, who is 
a tenant; resides. The-only question which 
is now in controversy before me is whether 
the defendant is entitled’ to set-off with 
“respect to the municipal tax which he pays 
_Tegarding the house. The claim is limited 
again to set-off for the house tax only— 
the original claim for ‘latrine tax aad 
water tax had been given up during the 
' coursė of the trial. The learned Subordi- 
nate Judge upon a consideration of ss. 100 
and 109, Municipal Act, came to the con- 
clusion that under cl. 2 of s. 109 a tenant 
is entitled to deduct from the rent the 
municipal tax which he pays for the land 
“and then he fixed the amount which should 
be allowed to be deducted for the years in 
suit upon a basis which I shall consider in 
amoment. Hence the appeal before me. 
Thé learned Government Pleader appear- 
ing for the plaintiff-appellant: argues that 
the défendant has no right to claim a 


sef-off for the house tax and that the de- | 


*fendant must be treated tb be the “owner” 
of the holding on account of the fact that 
the holding is sharahmoatyan and therefore 
the tenant has an unrestricted right of 
transfer. I donot agee with this conten- 
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tion. ine: 
in the Actandinsub-cl. 18 ofeg. 3 itis 
stated to include every person who ie 
entitled for the time being to receive aay 
rent with respect to the land whether from 
the occupier or otherwise It cannot be 
denied that the plaihtiff receives some rent 
(whether it is fixed or variable isim- 
material) frem the defendant. Anybody 
cannot even in common Valance, far less 
in legal language, describe the defendant, 
who is a tenant, as the owner. I am 
therefore of opinion that the learned Sub- 
ordinate Judge was right in deciding that 
the defendant has aright to claim a de- 
duction for the amount of the municipal- 
tax paid on the holding. 

The next question is whether the learned 
Judge was correct in: fixing Rs. 3-6-0 on 
acesunt of the defendant’s share of the 
municipal-tax. The learned Judge found 
that there was nothing to show what was 
the valuecfthe holding in suit. Now if 
‘that is se, the very basis of the calculation 
disappears. Nevertheless the learned Judge - 
relied upon the receipts (Ex. A series) 
showing that the plaintiff had been giving 
.deduction at the rate of Rs 3-6-0 per year 
on account of his 8 annas share. But. these 
receipts are for a period anterior to the 
Record of Rights and are inno way admissi-_ 
ble to show the true valuation of the holding’ 
for the year in suit. I therefore come to the 
conclusion ‘that-the defendant has. been 
unablé to prove the amount which should 
‘be deducted from the tax payable or paid 
for the holding for the years in suit. It 
would be open to the defendant in any 
subsequent year to place proper materials 
_asto the actual valuation of the holding 
in ‘suitso that the Courts may proceed in 
accordance with law to determine .the 
amount which should be deducted, The result 
is that the appeal is allowed but as the 
_pldintiff himself had been giving deduction 
at the rate of Rs. 3-60 in the previous 
years and this induced the Court to grant 
a similar deduction, I disallow him the -cosis 
of this appeal. The plaintiff will be entitled 
tohis full rent without the deduction as 
ordered by the learned Subordinate Judge 
and he will also get his costs in the Courts 

below. 


D. Appeal allowed. 
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_ RANGOON HIGH COURT 
First OiviltAppeal No. 128 of 1937 
i December 23, 1937 
Mya Bu anp Suaeps, JJ. 
REV. PO TUN—Patittonge 

t VETSRS 

MA OHIT AND ANoTABR—RESPONDENTS 
| Divorce Act (IY of 1869), ss, 55, 14—Case fall- 
ing under Proviso to s. 14—High Court, whether 
can in appeal decfle whether decree for dissolution 
should be passed if evidence on record is sufficient 
—Conviction of husband or wife, whether ground 
for desertion by other party—Wife sentenced for 
criminal offence—After release from jail she living 
with her parents and taking up service—Adultery 
of wife—Husband’s neglect of wife, held did not 
conduce to her adultery—Practice—Pleadings—All 
material facts should be pleaded concisely—Duty of 
Pleaders, stated. h 

Section 55, Divorce Act, and r. 24, O. XLI, 
Oivil Procedure Code, read together give the High 
Court, sitting on appeal, power, when the case 
falls within the Proviso to s. 14, Divorce Act to say 
‘whether or nota decree for dissolution of marriage 
should be passed, if the High Court is of opinion 
-that the evidence upon the record is sufficient to 
enable it to do so. |p. 54, col, 2.} 

The conviction and imprisonment of a husband 
or wife for an offence against the criminallew is 
.no justification to the other party for refusing to 
live with him or her. However painful it may be 
for a respectable man 
been convicted of felcny, such conviction does nob 
justify him in deserting her. Williamson v. 
Williamson (2), followed. [p. 58, col. 2} . 

A wife was convicted and sentenced for a com- 

“mission of a criminal offence. After release from 
the jail, she lived with her parents and fook up 
employment. While living in this way, she com- 
mitted adultery : 

Held, that the neglect ofthe wife by the husband 
“was not such as to conduce to her adultery. ` 


All material facts must be pleaded, but they should - 


be pleaded concisely. The pleading stage of asuitis 
the most important stage, for there the foundations 
qught to be so laid that success may be achieved. 
- Slackness in pleadings is unfair both to the Courts 
Jin which they are filed and. also to the litigants. 
_. Judges have many and; various cases to deal with 
and it is the duty of the Advocates and Pleaders 
_ to assist them from the inception of a suit by a 
proper presentation of their cases. It is for Judges 
to decide as between the contesting parties the 
points raised by the issues; Judges ought not .to 
have to tind out what the plaintifi’s real case ‘is 
as distinct from the one pleaded, and, then to’ find 
out what the defendant's real case is, and then 
decide the’ matter. Advocates and Pleaders have a 
duty to their clients to give due attention to their 
cases from the start and not merely when the 
hearing stage is reached, as so many practitioners 
. apparently think. The drafting of the pleadings 
is as important, and may frequently be as difficult, 
as the presentation of the ease in Court. Good 
pleadings take time, and it is the Pleader’s duty 
to take time over, and to give careful thought to, 
the pleadings which bear his name. [p. 51, cul. 2.] 


F. ©. A. irom the Judgment of the Dis- 


trict Oourt, Pokukku, in O. R. No. 5 -of . 


1938. 
. Mr. Williams, for the Petitioner. 
E leg—7 & 8 
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Sharpe, J.—On April 2, 1923, petitioner 
who was then a widower, 33 years of ager 
married the respondent Ma Uhit, who was 
then a widow and one. year his junior in 
age. She was already the mother of two 
children. The marriage took place at the 
Methodist Ohurch at Pokokku, and at 
Pokokku they lived together after their 
marriage. The wife, apparently, was 
engaged in employment after the marriage 
as a nurse in the Pokokku Civil Hospital; 
the husband was, and still is, a Methodist 
Minister. 

Prior to his marriage the petitioner had 
opened a deposit account in the Post Office 
Savings Baak. Within a week or ten days 
of their marriage the wife was in need of 
money and the pstitioner gave her his 
Savings Bank Pass Book and application 
for withdrawal of Rs. 400, which the respon- 
dent wife duly withdrew. This only left 
Rs. 6-10-0.in the account. Six months later 
the wife was again in need of money, and 
wentto Mr. Bréadon and asked if he would 
sell. his.wife’s “nagats" and. hair pin toa 
Mr. Ram Chandra. Mr. Breadon thereupon 
entrusted her with the jewellery and took 


-s security, pending either the return of 


the.jewellery or receipt by him of the 
purchase money, the petitioner’s Savings 
Bank Book, the entries in which the wife. 


- had forged so as to-show an apparent credit 
-balance of Rs. 1,106-10-0 instead of only the 


Rsi 6-10-0 -which was the true figure. The 


< price’ which Mr. Breadon required was 


Rs. 3,500. The wife never attempted tosell the 
jewellery to Mr. Ram Chandra bat pawned 
it with U Po Pe for Rs. 2,000 When the 
petitioner came to know of the wrongful 


Pledge of the jewellery, he not unnaturally 


wanted to save his newly married wife or 
at least delay the institution of the prosecu- 
tion-which threatened. He -managed to 
get his pass -book from Mr: Breadon and 
saw- that he apparently had Rs- 1,106-10-0 
to his credit. He begged U Po Pe not to 
prosecute his wife and told him he would 
withdraw Rs. 1,000 at- once and wire for 


< another Rs, 1,000 from his wifo’s relations in 


Lower Burma. U Po Pe agreed to-accept 
Rat 1,000 at once and to, wait a few days 
forthe balance. So the husband took his 
pass book tothe Post O/ice and applied to 
withdraw Rs 1,100. The pass book ieself 
was so well forged that at first it was 
thought by the Post Master that the eredit 
balance was Rs. 1,196-10-0 -but the forgery 
was discovered when the Savings Bank 
Registers were -referred to, The wife 


was arrested and on December 3, 1923, sho 


` $0 
_ was convicted, under s. 406, Indian Penal 

Code, of a criminal breach of trust in 

Tespect of the jewellery, for which she was 
`. sentenced to nine months’ rigorous imprison- 
ment. In respect of the Savings Bank 
account transaction, the wife was sub- 
sequently, and while in prison serving her 
sentence, prosecuted for forgery of the pass 
“book and the husband for attempted cheat- 
ing. The wife’s confinement while in 

. Myingyan Jail caused the duration of the 
second criminal proceedings to be semewhat 
lengthened, and it was not until August 

. 4, 1927, that the case was concluded. The 

-wife was found guilty of forgery, under 
s. 467, Indian Penal Code, and sentenced to 
three years’ rigorous imprisonment, such 
sentence to run concurrently with the one 
for the criminal breach of trust. The 
husband was acquitted, the Magistrate who 
tried the case remarking: 

“I doubt that be had any intention of cheating 
the Government. It is very doubtful that he 
knowingly tried to cheat the Post Office. I will give 
the pened of doubt to him. He is acquitted accord- 
ingly. i 

In January of the following year (1925) 
the husband was transferred from Pokokku 
to Pyawbwe. On August 26, 1926, the 
husband, presumably anticipating his wife's 
‘early release from jail, caused a notice to 
be inserted in The Raagoon Gazette in- 


forming the public that he would not.be. 


responsible for any debts inctirred or to be 
incurred, by his wife, who, so said the notice, 
had left his protection on October 22, 1923, 
which be it noted, is the date upon which 
the wife (sic) had attempted to withdiaw 
the Re. 1,100 from ber husband’s deposit 
. account with the Post Office Savings Bank. 
. The date upon which the wife was released 
from jail does not appear; it may probably 
. have been in the early part of 1927. The 
husband's own evidence in the present case 
is that he did not know when his wife was 
released from jail, and that she did not go 
to him after release. He must, however, have 
had some idea us to when it was likely to 
occur. His own child which was born in 
jail, was, according to the petitioner, cent 
to him on May 15, 1927, that was thefirst 
time, he says, that he had seen it, At some 
unspecified date in 1927 he was transferred 
‘from Pyawbwe to Mandalay, and he further 
admits that, after his wife's release 
from jail, not only did he hear that she went 
and lived at Bassein;, but she wrote to him 
asking for maintenance—a request which 
the refused to grant. Some correspondence 
passed between him and a Mrs. Shwe Hla, 
acting for the wife, with a view t6 their 
e 
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resuming the married life, but the husbarm 
despite his positicn as a Ohristian Minis 
of Religion, took up the attitude—I quc 
his own words: eBo long as she did np» 
give up her bad habits, I cannot recei 
her in my house.” Neither Mrs. Shwe H 
norhis wife made any further move in t 
matter, nor did the husbafd. The parti 
remained apart, he im Mandalay and sll 
in Bassein, where she took up employme» 
as midwife under the Bassein Municipalit, 
Subsequently she met respondent No. 
Maung Thėin Maung, who was a clerk ‘alt 
employed by the Bastein Municipalit; 
That he and the respondent wife have sinc 
committed adultery admits of no doubt. It +> 
not possible to say from the evidence whe 
it frst took place but on August 24, 193: 
the respondent wife gave birth toa chil 
of which Maung Thein Maung was th 
father. 

The petitioner husband says that he knew 
nothing of his wife's adultery until he hear 
in 1932 of the birth of the child born to he» 
and Maung ‘Vein Maung in the previous 
years. Boththe husband and the wife are 
domiciled in Burma and profess the Chris- 
tian religion, and so, on September 14, 
the husband presented a petition to the» 
District Court of Pokokku, under s 10, 
Divorce Act, praying that his marriage 
might be dissolved on the ground of his 
wife’s adultery with Maung Thein Maung. 
Tne wife sent her written statement by 
post. In itshe alleged that her convic- 
tion at Pokokku for the offences to which I 


have already referred was due to her 

“shouldering the fault of the petitioner, and sinée, 
her release, ab her home town was Bassein, and as’ 
there was nobody to meet her and her son, who was 
given birth to while undergoing imprisonment, eh 
returned to Bassein.” : 

According to her, she 

“wrote to the petitioner several times, but there was 
no answer... . in reality the petitioner had deserted 
the respondent for the last 13 years without support- 
ing either the child or therespondent.” 


She added, however, that in any case she 
was not desirous of contesting the case and 
was quite willing that the marriage should 
be dissolved. Maung Thein Maung also 
sent a written statement by post but nei- 
ther he nor the wife appeared at the hear- 
ing to contest that suit. The learned 
District Judge .fcund that the respondent 
did commit adultery with Maung Thein 
Maung, but, quite properly, haying regard 
tothe wife's written statement which was 
before him, Le did not thereupon pronounce 
a decree under the first part of s. 14 of the 
Divorce Act; for the reason that the proviso 
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to that Section enacts that 


tion under the proviso to that section; and 
_ then, if he came to such findings as made it 
a matter of discretion, to exercise his discre- 
- tion as to whether, on the particular facts 
and in the particular circumstances of this 
case, he would grant the relief prayed for 
by the petitioner. It was here that the 
learned District Judge fell into some 
confusion of thought. I think he was 
‘undoubtedly led into making at any rate 
part of his mistake by the petitioner's 
Advocate inserting para. 4 in the petition. 
l Time and again I find that plaints, peti- 
_ tions and written statements infringe the 
_ Most elementary rules of pleadings. The 
` general function of pleadings was well 
stated by Lord Jessel, M. R. in Thorp v. 
- Holdsworth 
. Baid : Sa 
“The whole object of pleadings is to bring the 
parties to an issus...The whole meaning of the 
system is to narrow the parties to definite issues-and 
thereby to diminish expense and delay.” > 


l often wonder whether some of the 
Pleaders whose names appear on the plead- 
ings which come before me, have ever 
heard of O. VI, r. 2, Civil Procedure 
Uode ; 

_ “Every pleading shall contain and contain only 
a statement in a concise form of the material facts 
on which the party pleading relies for his claim or 
defence, a3 the case may be.” 


Only material tacts should be pleaded, 

, all material facts must be pleaded, but they 
should be pleaded concisely. How often do 

Pleaders fail to realize that the pleading 

stage of a suit is the most important stage, 

for there the foundations ought to be sọ 

. laid that success may be achieved. It is by 
no means uncommon for a case to come up 


to this Gourt on second appeal, there to’ 


be decided upon a print which was never 


_ taken or argued in either of the Courts- 
below, simply because it did not appear’ 


upon the Pleadings tobe a point in the 


(1) (1876) 3 Ob. D 637 at p. 639; 45 L J Ob, 408, 
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case. At a late stage a case comes into the 
hands of a fresh Advocate who sees the 
true point, and then raises it. Slackness in 
pleadings is unfair both to the Courts in 
which they are filed and also to the liti- 
gants. Judges have many and various cases 


“ to deal with and itis the duiy of the Advo« 
`~ cates and Pleaders to assist them from the 


inception of a suit by a proper presentation 
of their cases. It is for Judges to decide as 
between the contesting parties the points 
raised by the issues: Judges ought not to 
have to find out what the plaintiff's real 


' ease is as distinct from the one pleaded, and 
-~ then to find out what the defendant's real 


case is, and then decide the matter. We in 
this Court are frequently asked to vary the 
decision of the Courts below, not because 
a Judge has wrongly decided a point of 
law but because a Judge has omitted: to 
decide some point of law to which his 
attention was never drawn by either Advo- 
cate and which he himself inadvertently 
overlooked, and then it is urged before us 
that injustice will be done to the appellant 
if we donot go into this new point. The 
possibility of any injustice being done arises 
directly from the appellant's Advocate's 
failure to do his duty in the early stages of 
the case. Advocates and Pleaders have a 
duty to their clients to give due attention 
to their cases from the start and- not merely 
when the ‘hearing stage is reached, as so 
many practitioners apparently think, The 
drafting of the pleadings is as important, 
and may frequently be as difficult, as the 
presentation of the case in Court. Good 
pleadings take time, and it is the Pleader's 
duty to take time over, and to give careful 
thought to, the pleadings which bear his 
name. Now what happened in the present 
case ? This is a husband's petition for dis- 
solution and. accordingly, by s. 10 of the 
Divorce Act, the only ground upon which 
the petitioner can ask for the dissolution of 
his marriage is that his wife has been 
guilty of adultery. Paragraph 4 of the peti» 
tion alleges 

“that since the petitioner's wife had left the thresh- 
o}d of the jail after serving the term of imprisonment, 
the petitioner's wife never camésback to the petitioner 
and that she had been living in separation up to the 
present time at Bassein.” 

That pargraph, therefore, contains wholly 
immaterial allegations and accordingly in- 
fringes O. VI, r. 2. The mischief which is 
done by these irregularities in pleading is 


‘shown by the fact that in the present case 


the learned District Judge was led to frame 

the following issue No. (3); “Did she” (mean- 

ing thereby the wife) “desert her husband 
o 
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the petitioner as alleged in para. 4 of the 
plaint?” It was wholly unnecessary to 
determine any such issue. Although neither 
of the respondents appeared to contest the 
case, it was the duty of the learned District 
Judge, having regard to the allegations 
made by the wife in the first three para- 
graphs of her written statement, to con- 
-sider, in the event of his being satisfied 
that the wife had committed adultery, 
whether the petitioner had been guilty 
(a) of unreasonable delay in presenting his 
Petition, (b) of having deserted or wilfully 
separated himself from his wife before the 
adultery complained of, and without rea- 
sonable excuse, or (e) of such wilful neglect 
or mieconduct of or towards his wife as had 
conduced tothe adultery. It will thus be 
Been that one of the issues proper to be 
determined was whether the husband had 
deserted his wife, nct whether the wife 
had deserted her husband, which is how 
the. matter was put in the third issue 
framed in the Court below. The three 
Matters which I have mentioned did 
receive the attention of the learned Dis- 
trict Judge although he framed no specific 
issues about them; he considered them when 
he. was deciding the latter part of the 
fifth issue which he had framed in the 
following terms ; 

“Whether respondent No. 1 committed adultery 
with respondent No. 2 and did they Have an issue 

_ to the union as alleged? Ifso, is the petitioner 
entitled to the reliéf claimed ?” 

The learned District Judge held that 
‘the wife had nct deserted her husband; 
that finding was, however, for reasons 
hereinbefore appearing, an entirely imma- 
terial consideration, and fee] certain 
that it was his initial error in permitting 
himself to enter upon that unnecessary 
‘enquiry that created tke confusion in his 

‘mind which finally resulted in his never 
considering whether he ought to exercise 
his discretion in the petitioner's favour, 


The learned District Judge's findings 
on the other three points may be sum- 
marized as iollows: It was the duty of 
the petitimer to enquire from thee jail 
authonty ‘as “to the time of his wife's 
release and as to her whereabouts; and, 
4 he filed to do eo, it was cnly natural 
jor his wife to retuinsto her parents at 
Bassein. Lhe petitioner admitted (a) that 
he hesrd that that, is what in fact she 
did do after her release, (b) that Le did 

“not send her any maintenance although 

she wrote and asked for it and 

(c) that he wrote and said that ĝo fong 
e 
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as his wife did tot give, up" her bai 
habits, he could not receive her in his» 
house. The learned District Judge fouisd 
that from the time of her release in 1927, 
the petitioner did got take the slightest 
trouble either to maintain his wife “Or 
look after her and give her his protec- 
tion, and, that by that neglect he “allowed 
her to fall into temptatecn With other men, 
Even then the petitioner waited until the 
end of the year 1936 before he filed this 
petition for divorce...1 am of opinion,” 
the learned District Judge went on, j 
“that the petitioner, the Reverend U Po ‘Tun, 
absolutely neglected his wife on account of the 
fact that she had been sent to jail for criminal 
breach of trust and forgery and allowed her to 
remain at the mercy of the world without offering 
any kind of maintenance. Besides, there has been 
undue delay in spite of the explanation of the 
petitioner that he had to apply for permission to 
the Methodist Clergymen in England and collect 
evidence. It seems that he has taken about 9 or 10 


years to do so. Therefore the petition will stand 
dismissed.” 


In effect, the learned District Judge 
found that the petitioner had been guilty 
(a) of unteasénable delay in presenting 
his petition; (b) of having, without reason- 
able excuse, deserted his wife before 
the adultery complained of, and (c) of 
such wilful neglect of his wife as had 
conduced ‘tothe adultery. The pronounce: 
ment of a decree of dissolution of marriage 
therefcre became a matter cf tte“discre- 
tion of the Ocurt instead of a matfer of 
right for the petitioner. The fact that ihe 
learned District Judge arrived at the con- 
clusions cn this point which he did, did not, 
necessarily debar the plaintiff from obtain- 
ing reliei; it was for the Judge then to 
ecnsider which way he would exercise his 
discretion. Unfortunately, the learned 
District Judge does not appear to have con- 
sidered that matter. Having found the 
above-mentioned three facts against the 
petitioner, he said “therefore the petition 
will stand dismissed.” It is clear that 
he read the opening words of the Proviso 
to s. 14, Divorce Act, as if it read “Provided 
that the Court shall be bound not to 
pronounce such decree if..." instead of 
the actual words, which are: ‘Provided 
that the Court shall not be bound to 
pronounce such decree if...” He read the 
word “not” in the wrong place. 


The petitioner, being aggrieved, appeal- 
ed to this Court. His main grounds of 
appeal are that the learned District Judge . 
erred in holding (a) that it was the 
petitioner’s duty to enquire from the jail 
authorities asto bis wife's whereabouts on 
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per release, and (b) that she fellinto tempta- 
_ ion asaresult of being neglected by the 
— etitioner afte? her release; further, that 
aig wife never replied to the letter in which 
she petitioner said that he could not have 
er back sc long as shé did not give up 

er bad habits: also, *that there was a 
easonable explanation of such delay as 
here was in presenting the petition and 
finallv, that ine any event the petitioner 
had reasonable excuse for neglecting his 
wife and had just and sufficient cause 
for living apart from her. In the eleventh 
groudd of appeal it is said that “the trial 
Court erred in not exercising its discre- 
tion in favour of appellant and granting 
him a divorce.” 

T will first deal withthe question of the 
delay in the presentation of the petition, 
The petitioner's own evidence is that the 
first he knew of his wife's adultery was 
when he learnt that she had given birth 
to a child which he knew could not possibly 
be his. He says he did not know of that 
event until 1933. The petition was present- 
ed in September 1936. He had, he says, 
first of all to obtain permission from the 
Methodist Clergymen’s Conference in Eng- 
land to file his petition, and he was not 
granted that permission until about Jan- 
uary 1936. No doubt he being a Methodist 
Minister, would have to obtain such permis- 
sion, and no doubt it took some time to 
obtain. Presumably, the petitioner would 
have got his evidence together before 
applying for that »ermission, and therefore 
it may well be that he was not ready to 
make his application to England till, say, 
1934. I have no reason to doubt his word 
when he says that he did not obtain that 
permission until January, 1936. There was 
then come, but not, in my opinion, too 
much delay till September 1936. It is, 
perhaps, somewhat unfortunate that the 
learned District Judge did not examine 
the petitioner more thoroughly on this part 
of the case but it is quite clear that the 
learned Judge was wrong in saying that it 
took the petitioner nine or ten years to 
obtain the necessary permission and to 
collect his evidence, It can be no more 
than three or three and a half years, accord- 
ing to the mcnth in 1933 (which is unspeci- 
fied) in which the petitioner first knew of his 

` wife's adultery. A period of -nine or ten 
years takes us back to the time of the wife's 
release from jail, which is not the proper 
date from which to start, having regard to 
the petitioner’s evidence as to the date of 
his first knowledge of his wife's adultery. I 
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think that in all the circumstances of this 
case, the delay in the presentation of the 
Petition was not unreasonable. 

I will now consider the learned District 
Jadge's findings as to the petitioner's 
desertion and neglect of his wife. I think 
there was ample evidence, largely to be 
found in the petitioner's owa admissions 
that he did desert his wife before the 
adultery complained of, and that there 
was no reasonable excuse for his doing so. 
Not only was there ample evidence to 
support the learned District Judge's find- 
ing on that point but in my judgment, the 
finding of the Oourt below was the only 
possible one upon the evidence. In 
Williamson v. Williamson (2) a case to 
which I myself called attention during the 
argument before us and which is a very 
similar case to the present one, Sir James 
Hannen held that . 

“the conviction and imprisonment ofa husband or 
wife for an offence against the criminal law is 
no justification to the other party for refusing to 
live with him or her, However painful it may be 
for a reapectable man to have a wife who has been 
convicted of felony, such conviction does not justify 
him in deserting her.” 

Mr. Williams, on behalf of the appellant, 
called our attention to the case in Swaine 
v. Swaine (8) wherein it was held that the 
dicta of Judgss in England cannot be 
regarded as laying down principles or 
rules of practice by which the discretion of 
a Judge in any other case is fettered or 
limited. But that ruling in Swaine v. 
Swaine (3) does not affect this part of the 
present case. I have not yet reached the 
point where the exercise of discretion has 
to be considered. Itis only where the dicta 
of Judges in England explain the tests 
which they would respectively apply in 
exercising their discration to grant or 
refuse a divorce in the particular cases 
before tham that it mast be bərə in 
mind that they are, to use the words of 
the Master of the Rolls ia Wickins v. 
Wickins (4) “merely illastrations of mat- 
ters to which the Court will have regard 
in cOming to judicial determination on the 
matter,” namely as to how it will exercise 
its discretion. In my judgment, Sir James 
Hagnen laid down in Williamson. v. 
Williamson (2) a definite proposition~ of 
law; the passage which [ have quoted was 
not dealing with the way in which he woald 


(2) (1882) 7 P D %6;51 L J P 5446 L T920; 30° 
W R616 


(3) 10 R299; 139 Ind.das. 479; A I R 1932 Rang. 
172; Ind Ral. (1932) Rang. 191. 

(4) (1918) P 265; 87 L JP 155; 119 LT 263; 34 T 
L R 447; 62 8 J 583, 
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exercice his discretion in that particular 
case. It wasa general prcposition of law. 
In my view, it is still sound law, and in 
my judgment the learned District Judge 
was quite right in holding that the peti- 
_tioner had deserted his wife without reason- 
able excuse. 

Then comes the question as to whether 
tke petitioner's neglect of his wife was 
such es to conduce to her adultery. This 
is a more difficult question. The petitioner's 
third ground of appeal is that the learned 
District Judge erred in holding 

“that his neglect had allowed her to fall into 
temptation when there is evidence that respondent 
No. 1 was employed as a midwife in the Bassein 


Municipality after her release from jail and was 
able to maintain herself" è 


I feel the force of that contention very 
strongly, for not only was the wife earning 
her own livelihood but ske was also living 
with Ler parents. Reluctant as I always 
am to disturb ou appeal findings of fact 
arrived at by the Court who had the 
opportunity of seeing as well as of hearing 
the witnesses, yet in this case I feel that 
the petitioner's neglact of his wife was not 
such as to ccnduce to her adultery. I 
wieh to stress the fact that in arriving at 
that conclusion I am deciding a question of 
-fact upon the particular facts of this parti- 
cular case and I have not come to that con- 
clusion because in Williamson v. Williamson 
(2), Bir James Kannen further held that the 
husband’s refusal to resume cohabitation 
with his wife when she asked him to live 
with her again could not be said to have 
conduced to her adultery. In that part of 
his Judgment, Sir James Hannen is not 
stating a general propositicn of law nor, 
incidentally, is he uttering a dictum as to 
how he will erercise his discretion. He 
is deciding an issue.cf fact.on the parti- 
cular evidence in that case, and therefore 
that part of his judgment does nct help us. 
My conclusicn is based entirely upon the 
particular facts cf this case. I therefore 
disturb the first and third of the learned 
District Judge’s findings and uphold the 
second. As a finding adverse to the 
petitioner of any one of the three facts 
was sufficient to make the granting of a 
decree a matier of diecretion and not of 
right, it follows that it still remains to be 
considered whether or not the petitioner 
should be granted a decree despite the 
dact thathe has, as is aow established, 
deserted his wife without reasonable excuse. 

AsI have already pojnted out, the learned 
District Judge never addressed himself to 
fhe question as to the way in which he 


RBV. PO TUN v, MAOHIT (RANG.) 


18310 


should exercise his discretion; even if he 
had done so, he would have been exercis- 
ing it after finding three fagts adversely 
to the petitioner, and as only one fact 
is now established adversely to the petis 
tioner, the discretion would have now to be 
exercised all over aggin in the light of the 
new findings of fact. The question there- 
fore now is: shall we decide how the 
discretion is to be exercised,* or sh&ll we 
send itback to the Distzict® Judge ‘to do 
so in the light of the facts and circum- 
stances appearing in the judgments of 
this Oourt; s. 55, Divorce Act, provides 
that appeals from a refusal of a District 
Judge to grant a decree for dissolution of 
marriage may be appealed from in the 
like manner asa decree of a District Court 
made in the exercise of its original civil 
jurisdiction may be appealed from under 
the laws, rules and orders for the time 
being in force. Order XLI, r. 24, Civil 
Procedure Code, provides that where the 
evidence upon the record is sufficient to 
enable the Appellate Court to pronounce 
judgment, the Appellate Court may finally 
determine the suit. In my judgment the 
section and the Rule between them give 
this Court, sitting on appeal, power, when 
the case falls within the Proviso to s. 14, 
to say whether or not a decree for dissolu- 
tion of marriage should be passed, if we 
are of opinion that the evidence upon the 
record is sufficient to enable us to do so. In 
some cases, where the exercise of a discre- 
tion under s. 14 is concerned, it may well 
be that the Appellate Court will think 
that it is desirable that the discretion should 
be exercised by the Judge who saw the 
petitioner in the witness-box. But I do not 
think that thatis necessary here. In my 
judgment we have all the necessary mate- 
rials before us to enable us tosay whether 
or not 2 decree should be pronounced. 

How, then, are we to exercise it in the 
present case? It must be borne in mind 
that the petitioner has been guilty neither 
of unreasonable delay in presenting his 
petition nor of such wilful neglect as has 
conduced to his wife’s adultety. The only 
finding against him is that he deserted his 
wife without reasonable excuse. Asli have 
already pointed out on the other part of 
the case, respondent No. 1 was living with 
her parents and earning her own livelihood; 
and I have already held that the petitioner's 
neglect was not such as to conduce to her 
adultery, I am of opinion that, although 
he deserted his wife without reasonable 
excuse, even for the length of time which 


Jawani 939 
did, yet in all the | circumstances of 
is case it would be proper that.a decree 
disso.wton of marriage should be .pro- 
«mnced, and would exercise my dis- 
ebion in the petitioner's favour accord- 
gly. At the conclusion of the hearing 
“this appeal some argument arose as to 
hat form our order should take. We are 
Pemeconouncing a decree for dissolution of 
«arriage, and we are a High Court. There- 
Jre, it may be sMidethat our decree must, 
y virtue of s. 16, Divorce Act, be a decree 
menisci in the first instance, not to be made 
bsolute till after the expiration of the time 
directed by the Rules. 
No doubt s. 16 was really intended for 
e Original Side of a High Court and s. 17 
or the Dietrict Court, and the possibility of 
uch a case as this was overlooked, but the 
words in s. 16 are “a High Court” (which 


2y 8. 3, means, in Burma, the High Court: 


£ Judicature at Rangoon) and there is not, 
titherin s. 16 or in s.3, any limitaiton of 
he words “High Court” to the Original 
Side of this High Court. If we had thought 
his acase in which it was desirable that 
ihe learned District Judge, having seen the 

etitioner, should be the tribunal to say 

ow-the discretion was to be exercised and 
if we had then remitted the case to him for 
kat purpose, the decree, if he had decided 
o exercise his discretion in the petitioner's 
favour, would have been one made by 
a District Judge and would have come 
“under e. 17 and would therefore have 
required confirmation by three Judges. of 
this High Court. But, as we are-exercising 
our own discretion, it may be that our 
decree should be a decree nisi under s. 16, 
Divorce Act. On the other hand, we are 
really doing what the District Judge ought 
to have dene. If the words in s. 17 had 
been “made bya District Court,” then our 
decree might possibly not have been a 
decree nisi but a. decree under s.16. But 
the words in that section are “made by a 
District Judge” and we are not a District 
Judge. : 

To my mind, “a difficulty arises as to 
whether ours is a decree nisi under s. 16 or 
a decree under s. 17;.for, if it is the former, 
who is to make it absolute, a single Judge 
of this Cout on the Original Side? Al- 
though that may not appear to be an 
entirely suitable course to follow, I believe, 
however that, if the analogy of the practice 
in England is to be applied here, that is 
what would happen, though [ am not sure. 
Ifour decree is to be one under s. 17, then 

“are three Judges of this Court to be re- 
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quired to confirm what two Judges have 
done on appeal? The distinction between 
ss.16 and 17 should be noted in regard to 
thetaking of steps during the six months 

period t have a decree rescinded. Not 
only is there no reported case on the subject 
but the Deputy Registrar of the appellate 
side tells us that, although hs has caused a 
thorough search to be made in the office, 
there is notto be found any record of simi- 
lar appeal, namely one from a District 
Judge's refusal to grant a decree, which has 
been allowed and a decree, passed by this 
Court on appeal. The point being, to my 
mind, a difficult one, entirely free from 
guiding precedents, I am of opinion that 
there should be a reference toa Full Bench* 
to determine what form of decree should 
be passed in circumstances appearing In 
this judgment, the question put to be in the 
form proposed by my learned brother. I 
venture to think that such Full Bench 
would be greatly assisted if it were possible 
toissue notice to the Advocate-General in 
his capacity of King’s Proctor, to which posi- 
tion he has, I understand, been appointed 
under s. 17-A, Divorce Act. is 

Mya Bu,J.— Upon the merits of this 
particular case I agree with my learned 
brother in his findings on the evidence 
regarding the points arising for the deter- 
mination by the Court, and in his conclu- 
sions on the points of law involved in the 
case, and that a decree for dissolution of 
marriage should be pronounced. 

The question as to the form of the decree 
which we should passed in this case is not 
free from difficulty. While it admits of a 
reasonable argument that it may be a 
decree nisi, there appears to me an equally 


reasonable line of thought urging that the | 


decree should be of the nature that the 
District Judge should have passed in the 
case. That there is fundamental difference 
between a case’ originating in the High 
Court and that originating in the District 
Oourt admits of no doubt, for, under s, 16, 
Divorce Act, matters such as may be raised 
after the decree nisi and before such decree 
is made absolute may be raised in apro- 
ceeding originating in the District -Ooart. 
only, during the progress of the suit. 
According to the general principles, the 
decree that we may pass while sitting as 
an Appellate Court is im effect a decree 
which the Distric Oourt (or in this parti- 


cular case the ‘District Judge) should have, 


passed. It is in pursuance of this principle 
that the definition of*“Ocurt which passed 
*S8ee 175 Ind. Cas 408 —[Hd.] 
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a decree” in s. 37, Civil Procedure Code, in 
my opinion, has been framed in relation to 
the execution of decrees. 

In Civil Reference No. 2 of .1917, a Fall 
Benzh of the Chief Court of Lower Burma 
ruled in a case that comes from a Divisional 
Gourt in which a decree nist had been 
passed that such a decree could be pro- 
nounced only by a High Court. This, how- 
ever, leaves the matter in doubt as to 
whether the Original Side of High Court 
only is meant or both tke original and the 
appellate sides. Asit is a matter of con- 
siderable importance to the practice in the 
proceedings for dissolution of marriage 


-ünder the Divorce Act and as there is an 


absence of judicial opinion on the point. I 
agree with my learned brother that this 
point should be referred for the decision of 
a Full Bench, the question that I propound 
being: 

When the High Court on the appellate 
side passes a decree for dissolution of 
marriage in an appeal from an order of the 
District Judge dismissing the pelition, is 
the decree to be a decree nisi such as is 
mentioned in gs. 16, orto bea decree such 
ás is mentioned in 8.17, Divorce Act ? 


B. ` Order accordingly. 


` [Note: The decision of the Full Bench 
has already been reported in 175 Ind. Cas. 
408]—Ed. 
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versus . 
GANJHU MEGHNATH SINGH— 
RESPONDENT ; 
Ezecution—Jagir—Tenure granted to ancestor of 
judgment-debtor for rendering services, in 1842— 
Estate forfeitedby Government and in 1881 new grant 
made—New grant creating jagir for descendants 
of grantee—Stipulation that jagirdar had no g@ower 
of transfer by esale or lease,- with liability of 
resumption of grant—Decree-holder seeking to bring 
ténure to sale in execution of money decree— 
cos held was governed by Crown Grants Act 
(AV of 1895)—Jagirdar held hgd limited interest with 
no power of alienation—Tenure held could not be 
“sold in ezecution—Receiver held could be appoint- 
ed‘ of rents and profits til, decree was satisfied, 
Property is not liable to sale by the Court 
sunless the judgment-debtor has a disposing power 
over it forhis own benefit. The measure of liability 
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` was satisfied or during the life-time 
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to involuntary alienation isthe power of volunta» 
transfer. [p. 57, col 2.3 3 

A judgment-debtor held a jagir ynder @overnmen 
His ancestor enjoyed atenure which was create 
in 1842 by the proprietor of certain estate, gragte 
in consideration of services to be rendered as bar 
kandaz. Theestate ‘was subsequently forfeited t 
Government; and in 1481 there was a formal di: 
pensation with the services which the jagirdarha: 
to render as barkandaz, and a new grant was create 
of the tenure freed ofthose services, at certai 
annual rent. The new grant cpeated a „jagir fo 
the descendants of an earli@® jagirdarto enjoy, s 
long-as any of his descendants should survive 
There was a stipulation that the jagirdar had ni 
power to transfer by sale or by creation o 
mokarrari tenures any part of the tenure, with : 
liability to resumption if unauthorised transfer shoul 
be made. A decree-holder sought to bring thi 
tenure to sale in execution of hie money dec 


ee: 

Held. that the tenure was a Crown grant and 
was affected by the Crown Grants Act of 1895 
The grantes by accepting 8 new grant had made 
an implied surrender of the former grant. The inter. 
est enjoyed by virtueofthe grant of 18°91 was a 
strictly limited interestin this way, that it was to 
be enjoyed by the heirs of the grantee and by 
nobody else: and what was granted was not a 
property which the heirs were to treat as their owm 
in the sense that they might,’ if they pleased, transfer 
it to somebody else; it wasa grant by the Crown 
of a limited interest which was not assignable 
eitber by operation of law or by voluntary alie- 
nation, and the judgment-debtor possessed no right 
in the corpus of the property which could be assign- 
ed or which could be” brought to sale. The only 
manner in which the decree-holder could atilise for 
his ‘own benefit the interest of the jagirdar in 
property was by obtaining the appointment of a 
Receiver of the rents and profits . until his doa 
of the 
judgment-debtor whichever might be the shorter 
period. Thakur Khitanarain Sahi v. Surju Seth 
(3), relied on. [p. 58, cols. 1 & 2.) 

(Case-law discussed.} 


A. from an order of the Judicial Com- 
missioner of Ohota Nagpur, dated July 
29, 1933, confirming an order of the Sub- 
eae Judge at Ranchi, dated May 23, 
1938. ; 

Messrs. K. K. Banarji and S. N. Bose, 
for the Appellant. ` l 

Messrs. S. M. Mullick, S. N, Banarji and 
L. K. Chaudhury, for the Respondent. 

James, J.—The appellant is a judgment- 
debtor who holds a jagif under Govern- 
ment in Ranchi District. His ancestor 
enjoyed a tenure which was created in 
1842 by the proprietor of the Barkagarh 
estate, granted in consideration of services 
to be rendered as barkandaz. The ‘estate’ 
was subsequently forfeited to Gcvernment: 


and in 1881 there was a formal’ dis- 
pensation with the services which the 
jagirdar had to render as barkandaz, 


and‘a new grant was created of the tenure 
freed of those services, at an annual rent 


of Rs, 48-3, The new grant created a 


© tion of a decree. 
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jagir for the descendants of an earlier 
Jagirdar Ratan Singh to enjoy, so long as 
any descendants of Ratan Singh should 
survive. There was a stipulation that the 
jagirdar had no power to transfer by sale 
or by creation of mokarrari tenures any 
part of the tenure, With a liability to re- 
sumption if unauthorised transfer should 
be made. . 

The opposiée party sought to bring this 
teoure to sale in execution of his money 
decree: bat the jagirdar objected that 
his jagir could not be brought. to sale. 
The Subordinate Judge dismissed this 
objection on the ground that the tenure 
in favour of the petitioner's ancestor did 
not come into existence by the grant of 
. 188], and on the general ground that 
where there is a stipulation in a lease 
restricting the right of transfer by the 
lessee, his interest can be sold in execu- 
Tke judgment-debtor 
appealed to the Judicial Commissioner 
who maintained the order of the Subordinate 
Judge and dismissed the appeal. 

Mr. S. N. Bose on behalf of the appellant 
argues that this is a grantof the same 
tenure as the Crown grant which was the 
subject-matter of- proceedings before the 
High Court of Madras in Sundararajulu 
Naidu v. Papiah Naidu (1), where it 
was held that the actual interest possessed 
by the decree-holders was merely a right 
to enjoy the rents and profits during their 
lives, and that the tenure enjoyed under 
a grant from the Government of Madras 
with a prohibition against alienation could 
not be sold in execution of a decree. Mr. 
Bose also refers to the decision of the 
Judicial Committee in Nawab Bahadur of 
Murshidabad v. Karnani Industrial Bank, 
Lid. (2), but there the conditions of the 
enjoyment of the estate of the Nawab of 
Murshidabad had been determined by 
formal legislation and there could be no 
question regarding the inalienability of 

-the immovable property affected by that 
legislation. Mr. Bose also lays some 
stress upon the decisicn of Sir Stewart 
Macpherson and Mr. Justice Dhavle in 
Thakur Khitanarain Sahi v. Surju Seth (3), 
wherein the basis of the decision, to use 


(DIL BR. (1938) Mad. 767; 182 Ind. Cas, 587; 
(1938) 1 MLJ 686; (1938) M WN 440; A IR 1938 
Mad. 623; 12 R M 105. . 

-(2)5901; 132 Ind. Oas. 727; AI R1931P C160; 
536 L J493: (1931) A L J 495; 350 WN 791; 
Ind, Rul. (1931) PO 215; 61 M .L J 208; 58 I A 215 


(P 0.) 
: (3) 10 Pat, 582; 132 Ind. Oas,-868;12 P L T 508; 
Ind. Rul. (1931) Pat. 292; A I R 1931 Pat, 364. 


_ GANJHU UPENDRA SINGH v. GANJHU MEGHNATH SINGE (PATA) 


57 


the language cf Mr. Justice Macpherson, 
was that “property is not liable to sale by 
the Oourt unless the judgment-debtor has a 
disposing power over it for his own benefit. 
The measure of liability to involuntary 
alienation is the power of voluntary transfer”. 
This part of the decision of the Division 
Bench of this High Court was cited with 
approval by Sir Owen Beasley, ©. J. in 
Janaki Amal v. Marudai Chetti (4). 

Mr. S. M. Mullick on behalf of the 
respondent argues in the first place that 
this jagir ought not to be regarded as a 
Crown grant at all bscause it was 
originally created by a private landlord 
as a service tenure. He suggests also 
that the restriction on transfer merely 
renders the purchaser liable to find that 
the grant may be resumed by the superior 
landlord after purchase, but that it cannot 
prevent the tenure from being brought 
to sale in execution by a Court. In Golak 
Nath Roy Chowdhury v. Mathura Nath Roy 
Chowdhury (5), waich is cited by Mr. 
Mullick, it was held that a restriction on 
assignment in the lease did not apply 


to an assignment by. operation of law 


taking effect against the will of the lessee 
by a sale in execution proceedings. 
Mr. Mullick also cites the decision in 
Keshab Chandra Pramanik v. Ajahar Ali 
Biswas (6). where it was held that the 
condition in a permanent lease that the 
landlord would re-enter if the tenant made 
any transfer of the land demised did not 
prevent a sale by the Court. The learned 
Judges. in this latter case distinguished 
the lease before them from the lease which 
was under discussion in Vyankatraya v. 
Shivrambhat (7), on the ground that in 
the Bombay case there was a distinct 
prohibition on the tenant's permitting his 
tenure to be attached or sold in execu- 
tion; -and Mr. 8. M. Mullick argues gener- 
ally that prohibition against transfer in 
a grant or a lease does not affect the 
liability of the tenant to have his estate 
brought to sale against his will. 


Now in the first place it appears to us 
that it cannot be reasonably held that 
tbe tenure which is here in question is 
not a Crown grant, ore that it is not a 
grant which is affected by the Crown 
Grants Act of 1895 in such a manner that 


(4) AIR 1937 Mad. 861; 175 Ind. Cas, 305;*10 
R M 766. 


(5) 200 273. 6 à 
RỌ 19 O W N 1182; 28 Ind. Oas. 837;23 O L J 


(7) 7 B 258, 
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the provisions of the Transfer of Property 
Act do not apply to it, so that it takes 
effect according to its tenor whatever may 
be the conditions laid down. Tt is pos- 
sible that the ancestors of the jagirdar 
enjoyed this tenure on different terms 
before the grant was made in 1881; but 
there is nothing to indicate that the 
ancestors of the tenure-holder ever at any 
time enjoyed a tenure which could be 
transferred or could be brought to sale 
in execution of a decree. The tenure for 
which services had to be rendered ‘as 
barkandaz could certainly not be alienated 
without the consent of the grantor to 
whom the services were to be rendered. 
When in 1881 these special services were 
commuted for an increased money rent 
payable by the jagirdar, the jagir would 
have become transferable if no restriction 
had been made in the grant: but the 
grant did make a clear restriction and it 
granted a limited interest which was not 
transferable. In the cases of the Oalcutta 
High Court cited by Mr. S. M. Mullick it 
was remarked that involuntary alienation 
would not be a breach of a covenant not 
to assign; but we are not here concerned 
with a covenant not to assign, but with a 
grant by the Orown of a limited interest 
which was not assignable either by opera- 
tion of law or by voluntary alienation. 
Mr- Mullick criticises the view expressed 
in Thakur Khitanarain Sahi v. Surju Seth 
(3), that ‘the measure of liability to in- 
voluntary aliénation is the power of volan- 
tary transfer’ pointing out that a Mitak- 
stara co-parcener may have his interest 
prought to sale in execution although he 
has no power: of making a voluntary 
transfer; but the Mitakshara co-parcener 
can: always, by separating himself from 
tbe joint family, obtain a disposing in- 
terest over his own share; and wHere 
involuntary transfer is allowed in: this 
way, the creditor is merely compelling the 
ec-parcener to do what he himself has 
power to do by applying for a partition. 
The interest enjoyed by virtue of the 
grant of 1881 -is a strictly limited interest 
in this way, that it is to be enjoyed by 
the heirs of Ratan Singh and by nobody 
else; and that what is granted is not a 
property which the heirs are to treat as 
their own in the sense that they may, if 
they Please, transfer it to somebody else: 
it ‘is a property - created fh the manner 
in which so frequently jagirs in India 
are created by the Crom which can be 
enjoyed only by the heirsof the grantee 
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and cannot be alienated or assigned. No 
more can be brought to sale in execution 
of the decree than the judgmendgebtor 
himself enjoys; and the judgment-debtor 
here possesses no right in the corpus of 
the property which can be assigned or 
which can be broughy to sale. The only 
manner in which the decree-holder can. 
utilisa for his own benefit the interest of 
the jagirdar in this propertys is by ob- 
taining the appointment gf a Receiver of 
the rents and profits until his decree is 
satisfied during the lifetime of the 
judgment-debtor whichever might be the 
shorter period. : 

I would set aside the decisions of the 
Oourts below and allow this appeal with 
costs, This jagir cannot be brought to 
sale in execution of the respondent's . 
decree. 

Rowland, J.—I agree and would like 
to add a few observations. The Subor- 
dinate Judge rested his decision on the 
view that the Crown Grants Act did not 
apply to this tenure, and secondly, he 
was of opinion that if it did apply, it 
was of no advantage to the judgment- 
debtor. His view that the Crown Grants 
Act did not apply was entirely erroneous. 
He thought that the tenure was not to be 
considered to be a tenure created by and 
held under the terms of the grant of 1881 
but an older tenure which had merely 
been continued by that grant. The true 
position was that the lessee by accepting 
a new grant had made ‘an implied sur- 
render of the former lease. That is the 
position contemplated in s. 111 (f) of the 
Transfer of Property Act. Where a lessee 
accepts from his lessor a new lease of the 
property leased to take effect during the 
continuance of the previous lease, this is 
an implied surrender of the former lease 
determined. The observa- 
tion of the Subordinate Judge that the 
Government having only stepped into the 
shoes of Thakur Biswanath Sabi Deo on 
account of the contiscation of his estate, - 
was not entitled to-impose a fresh cun- 
dition as regards the transferability of the 
tenure in question is plainly unsupport- 
able. The Crown Grants Act was passed 
in order to prevent the Courts from saying 
that the Crown could not grant lands on 
such and such terms. Then the Subor- 
dinate Judge in construing the restrictions 
imposed on transfer has proceeded on a’ 
view which is supported by some autho- 
rity in respect of grants made by private 
persons to private persons containing 
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sovenants against alienation. Now 
uch covenants are referred to in 


3. 10 of thé Transfer of Property Act. The 

<esiriction on alienation is void except in 
aelease where the condition is for the 
benefit of the lessor or those claiming 
nder him; and the validity of the con- 
ition has generally come in question in 
«connection with the claim of the lessor 
to -forfeit the lease. The QMourts have 
generally: been*rejuctant to enforce such 
a forfeiture: but the principles of those 
decisions do not seem to me to be applic- 
able in the other class of cases where 
the restriction on alienability is expressed 
either in a Statute as in Nawab Bahadur 
of Murshilabad v. Karnani Industrial 
Bank, Ltd, (2) and Thakur Khitanarain 
Sahi V. Surju. Seth (3), or in the case of 
a' grant from the Crown. In Sheo Singh 
v. Raghubans Kunwar (8), the Judicial 
Committee of the Privy Council considered 
the case of an estate granted by a sanad 
in which provision had been made for 
descent by primogeniture which was said 
to be at variance with the custom of the 
family. . lt was held that the Crown 
Grants Act was a complete answer to the 
contention that it was not open to the 
Crown in making a grant to alter the 
ordinary rules of succession in respect of 
the estate. When a Crown grant con- 
tains a prohibition against alienation of 
the estate that prohibition must take effect 
in accordance with its terms as held in 
Sundararajulu Naidu v. Papiah Naidu 
(1). In all this class of cases the rule in 
my View is that laid down by Macpherson, 
J. in Thakur Khitanarain Sahi Y, Surju 
Seth (3): 

“The measure of liability to involuntary aliena- 
tion is the power of voluntary transfer. The latter 
is taken away from the holder by the statute so 
far as sale or attempted sale of the property is 
concerned and the exercises of it is rendered vojd. 
Full ownership is cut down—the.holder’s power of 
disposition, for his own benefit is restricted t 
the profits accruing within his lifetime.” : 

That being so, creditor can only pré- 
ceed in execution against the protits 
accruing and not against the estate or 
tenure itself. 

B, i Appeal allowed. 


(8) 27 A 634; 32 I A 203; 80 O 317; 2 O LJ 
eo v O W N 1009; 15 M L J 352; 8 Sar. 791 
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LAHORE HIGH COURT 
Second Civil Appeal No. 370 of 1938 
June 16, 1938 
Din Muaammap, J. 

SUBEDAR SAMUNDAR KHAN anp 
oTHeRs—Praintires—A ppELLANTS 
versus 
SECRETARY or STATE—Dgranpanr— 
RESPONDENT 

Civil Procedure Code (Act V of 1908), a, 79— 
Appeal preferred on April 27, 1937, describing res- 
pondent as ‘Secretary of State for India in Council’ 
—Mere addition of words ‘for India in Council’, 
ea mere misdescription not justifying dismissal of 
appeal. 

A suit against the Secretary of State for India 
in Oouncil was dismissed on March 31, 1937. On 
April 27, 1937,a memorandum of appeal was pre. 
sented in which the respondent was again describ- 
ed as “the Secretary of State for India in Council, 
through the Collector, The appeal was dismissed 
on the ground that the respondent, as described, no 
longer existed in the eye of the law when the appeal 
was presented : 

Held, that although the description of the res. 
pondent as ‘the Secretary of State for India in Coun. 
cil’ was inconsistent with the provisions of s. 179, 
Government of India Act, 1935, yet the mere addi. 
tion of the words “for India in Oouncil” did not 
justify the dismissal of the appeal, as at the worst 
it could only be construed as a misdescription of 
the respondent for which serious consequences of 
dismissal should not follew. 


S C.A. from the decree of the District 
Judge, Rawalpindi, dated January 17, 1938. 

Dr. Shuja-ud-Din, fir the Appellants. 

Mr. M. Sleem, Advocate-General, for the 
Respondent. 

Judgment.— In 1936 the appellants 
instituted a suit against the Secretary of 
State for India in Council for a declaration 
that they were Mughals by caste. This 
suit was dismissed on March 31,1937. On 
April 27,1937, a memorandum of appeal 
was presented on behalf of the appellants 
in which the respondent was again des- 
cribed as “the Secretary of State for India 
in Council, through the Collector, Rawale 
pindj.” It appears that when the appeal 
came on for hearing before the District 
Judge, an objection was raised that the 
respondent, as described, no longer existed 
in the eye of the law, and that consequently 
there was no proper appeal before him. 
This objection was based on s. 179, sub- 
s. (1), Government of India Act, 1935. The 
District Judge had already, dismissed Civil 
Appeal No. 1:5 of 1937 on the basis of that 
objection and he consequently dismissed 
this appeal, too. . 

After hearing’ Counsel for the parties, f 
have come to the conclusion that the judg- 
ment of the Distries Judge cannot stand. 
It is true that the old order had come to 
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an end on March 31, 1937, and that anew 
order had come into being with the intro- 
duction of the Government of India Act, 
1935, on Apri} 1, 1937. It is also clear 
that under s. 179, sub-s. (1), Government 
of India Act, the appeal should have been 
lodged against the Government of the 
Punjab or the Secretary of State and that 
the description of the respondent as “the 
Secretary of State for India in Council” was 
inconsistent with the provisions of that 
section. But all the same I am disposei to 
think that the mere addition of the words 
“for India in Council” did not justify the 
dismissal of the appeal, as at the worst it 
could only be construed as a misdescription 
of the respondent. The Secretary of State 
was never stied in his personal capacity. It 
was only on account of a ‘legal fiction that 
he was impleaded as a defendant or res- 
pondent in all suits or appeals against the 
Government and that the real person who 
was served on his behalf was the Oollector 
of the District, and in tbis case he had been 
properly served. If therefore out of sheer 
ignorance of the Counsel who presented the 
memorandum of appeal, a wrong descrip- 
tion of the respondent was given,- the 
appellants should not have been penalized 
on that account. There is abundant autho- 
rity in support of the proposition that 
in cases of misdescription of defendants 
serious consequences of dismissal should not 
follow : (See Mulla’s Oivil Procedure Code, 
p. 477) and what applies in the case of 
defendants holds good in the case of res- 
pondents mutatis mutandis. Some of the 
decided cases go 89 far as to say thatin 
gases of misdéscription a questioa of limi- 
tation’ even does not arise. I accordingly 
accept this appeal, set aside the order of 
the District Judge and remand the cise to 
him for disposal in accordance with law. 
He will allow the appellants to score out 


- the words “for India in Oouncil” both in 


the memorandum of appeal and the respon- 
dent's address attached thereto and decide 
the case on the merits. In so far as the 
mistake committed by the appellants’ 
Counsel is responsible for all these proceed- 
ings, I leave the parties to bear their own 
costs before me. | IN 


8. | Case remanded, 
a 
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PATNA HIGH COURT 
Civil Revision No. 446 of 1937 
November 24, 1937 : 
JAMES, J. 
RAGHUBIR MAHTO —PLAINTIrg— ° 
- PETITIONER 
vewsus 
RAMASRAY BHAGAT—Devrenpant— ` 
OPPOSITE Party, 

Negotiable Instruments Act (XXVI of 1881), s. 20 
—Surt by payee on hand-notee without endorsement 
npo party cannot plead that payee is benami- 


The only person who is entitled to sue upon the 
hand-note is a person whose name appears on the 
hand-note as payee. Any other person alleging to 
be entitled to bring a suit must first obtain an 
endorsement from the payee making such person 
the holder in due course. Consequently, where the 
payee brings a suit on a hand-note without endorse- 
ment, it is not open to the opposite party to plead 
that the payee is a mere benamidar. Subba Nara« 
yan Vathiyar v. Ramaswami Aiyar (1) and Har- 
kishore Barua v. Gura Mia (2), relied on. 

O. R. from an order of the Munsif, 
Samastipur, dated May 17, 1937. 


Mr. Buldeo Sahay and Mrs. Lal, for the 
Petitioner, 

Mr, Janak Kishore, for the Opposite 
Party. 

Order. —The petitioner instituted a suit 
in the Small Cause Court of Samastipur 
based on a hand-note which had been exe- 
cuted by Ramasray Bhagat, defendant No. 2 
of the suit. Ths petitioner's name appears 
in the hand-note as the payee, but the de- 
fendant took the plea that the petitioner 
was a mere benamidar. According to the 
defendant, the loan was advanced by one 
Munshi Lal Bhagat who at the time was 
joint with his brother Ram Prasad Bhagat. 
He gave to Munshi Lal Bhagat’a blank 
paper, wherein he acknowledged receipt of 
the loan and liability to re-pay, which was 
to be filled up as a hand-note. He said 
that he had subsequently re-paid the loan 
to Munshi Lal's brother Ram Prasad Bhagat, 
but that Ram Prasad Bhagat said at the 
time of re payment that the hand-note was 
missing and so he did not get back the 
hand-noots, nor did he obtain any rezeipt 
from Ram Prasad. The Small Qause Court 
Judge found that the loan had been taken 
from Munshi Lal Bhagat and that the 
hand-note had been drawn up by Munshi 
Lal Bhagat in accordanee with s. 20, 
Negotiable Instruments Act, but the defen- 
dant had not re-paid the amount of the 
loan to Ram Prasad Bhagat. At the same 
time he held that the plaintiff could not ` 
recover the amount of the hand-note in 
accordance with the provisions of s. 20, 


+ 


- fact of re payment is certainly open to` 
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Negotiable Instruments Act, because he 
was not the holder in due course. 

e Mr. Baldeo Sahay on behalf of the plain- 
tiff-petitioner argues that it was not open 
to the defendant to take the objec:ion that 
the payee whose name appeared in the 
hand-note wasa mere benamidar. citing the 
decision of the Full Bench of the Madras 
High Court in° Subba Narayan Vathiyar v. 
Ramaswami Atyar (1). He does not accept 
the findings of the learned Small Cause 


_ Court Judge to the effect that the plaintiff 


was a mere benamidar and that Munshi 
Lal Bhagat was the real person who ad- 
vanced the loan; but he argues that even 
on these findings the plaintiff was entitled 
to a decree, Mr. Janak Kishore on behalf 
of the opposite party suggest that the payee 
named in an instrument which has been 
drawn up under s. 20, Negotiable Instru- 
ments Aci, cannot be treated as holder in 
due course tinless he proves that consider- 
tion passed from him to the original 
person who was the first holder under s. 20 
of the Act. Mr. Baldec Sahay is, in my 
judgment, justified in the criticism which 
he makes of the findings of the learned 
Small Cause Court Judge to the effect that 
Munshi Lal Bhagat was the original holder 
and that it was he who advanced the money, 
The manner in which the defendant 
attempted to. prove these facts and the 


suspicion. Munshi Lal Bhagat was called to 
support the statement that it was he who 
made the original loan, Lut the person to 
whom the payment was said to have been 
made was not examined, and Munshi Lal 
gave no explanation of why the hand-note 
had been drawn up in the name of the 
plaintiff and not in his own name. But 


whether these findings that Munshi Lal was. 


- thé real lender and that the plaintiff was a 


payee was 


benamidar are correct or not, it is clear 
that on these findings the plaintiff was 
entitled to a decree. Even if all the find-. 
ings of the learned Small Oause Court 
Judge should he accepted, the plaintiff still 
remained the only person who was entitled 
io sue upon the hand-note and neither 
Munshi Lal nor his brcther could have 
based 4 suit upon it unless they had first 
obtained an endorsement from the plaintiff 
making one of them the holder in due 
course. The plaintiff as the payee named in 
the promissory note was the only person who 
could institute a suit upon it; and it was 
not open to the defendant to plead that the 
a mere benamidar: Subba 
(1) 30 M 88; 16 M L J 508 (F B) 
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Narayan Vathiyar v. Ramaswami Aiyar (1) 
and Harkishore Barua v. Gura Mia (2). 

I must, therefore, without endorsing the 
findings of the learned Small Oause Uourt 
Judge, that the plaintiff is a benamidar 
and that Muushi Lal was the person who 
advanced the money, set aside the order of 
the learned Small Oause Court Judge and 
allow this application. The plaintiff's suit 
will be decreed in full, with costs in the 
Small Oause Court and in this Court. 
Hearing-fee in this Court will be assessed at 
two gold mohurs. i 


Application allowed. 


(2) 58 O 752;- 131 Ind. Oas. 570: A IR 1931 Cal 
387; 53 O LJ A; 35 OW N 53; Ind. Rul. (1931) Cal 
458: 


LAHORE HIGH COURT 
Execution Second Appeal No. 691 of 1938 
November 11, 1938 
Bung, J. 

BADRI NATH MEHRA-—DROREF-HOLDER— 
APPBLLANT 
versus 
MOTI RAM MEHRA—J upeuent-pestor— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), 0. XXI, 
rr. 18, 19—Inherent jurisdiction to allow’ set-off of 
claims arising at different stages of- same proceed- 
ings where such claims are barred by limitation. 

Apart from the provisions of O. AKT; ar, 18-and 
19; Oivil- Procedure Code, the Court haszinherent 
jurisdiction to allow éet-off of the claims arising at 
different stages in the same suit or proceedings, 
even if the right to recover the claim sought to be 


- set-off is barred by limitation, Noni Bai v, Jetha 


Nand Sheroomal (2), followed, Bisheshwar Nath v. 
Narmadeshwar Prasad (1), referred to, : 
Exo. 8. A from an order of the Additional 
District Judge, Lahore, dated February 24, 
1938. 
Mr. Shamair Chand, for the Appellant. . 
Mr. Bishen Nath, for the Respondent, 


Judgment.—This is a second appeal 
arising out of execution’ proceedings. -In 
tbe executing Court the judgment-debtor 
agreed to be bound by an cath on gangajali 
to, be taken by the mukhiar of the decrec- 
holder and the latter having taken the said 
oath, it was held that Ks. 1,073-1-0 were due 
to tbe decrec-holder. Later on an item of 
Rs. 150 was found to have been inchided 
in this amount? by mistake and eventuaWy 
the executing Court heid that a sum of 


Rs. 923-1-0 was due-tothe decree-Holder 


up to July 8, 1937. From this decision an 
appeal was preferred to the learned Dis- 
riet Judge and it was urged before him that 


i 
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to the judgment-débtor was due another 
item of Rs. 100 which had been awarded as 
costs to him on March 17, 1934. Execution 
in respect of this item had become barred 
by time if it was to be governed by Art. 1*2, 
Limitation Act. But the learned District 
Judge held that the limitation was not 
applicable as the judgment-debtor was 
claiming the amount by way of set-off, He 
accordingly allowed Ks. 100 with interest 
‘thereon to be deducted from Rs. 928-1-0 and 
held that a sum of Rs 775-11-0 only was 
due to the decree-holder. From this deci- 
sion the present appeal has been preferred. 

The learned Counsel for the appellant has 
‘eontended. that the case of the judgment- 
debtor did not fall either under O. XXI, 
r.18 orr.19and the judgment-debtor was 
not entitled to claim any set-off especially 
as the application for execution in respect 
of the costs awarded to him had become 
barred by time. The learned Counsel relied 
on a Single Bench ruling of the Allahabad 
High Oourt 1eported in Bisheshwar Nath v. 
Narmadeshwar Prasad \1). The learned 
Counsel for the respondent on the other hand 
relies on aDivision Bench ruling of the Court 
ofthe Judicial Commissioner, Sind, reported 
in Noni Bai v. Jitha Nand Sheroomal (2), 


‘in which it was held that a Court has in-- 


herent power to allow set-off in such circum- 
stancés apart from the provisions of O. KAL, 
rr. -18tand 19, Civil Procedure Code. . Tais 
ruling’ is based on cettain other authorities 
cited therein. Tke costs which were claim- 

` ed .by the judgment-debtor were allowéd to 
him in the course -of the proceedings. relat- 
ing tó the decree which was being executed 
and l am inclined to think that the judg- 
ment-debtor was entitled to claim a se‘-off 
in ‘respect of the costs before the end to 
these execution proceedings. I do not, how- 
ever, cee how the judgment-debtor was 
entitled to claim any interest. The order as 
to cosis did not allow any interest and even 
if the judgment-debtor had taken out execu- 
tion,-hé could only have claimed Rs, 100 and 
no more, 

I therefore accept the appeal to the 
extent of allowing deduction of only asum 
of Rs. 100. fro Re, 923-1-0 and hold that 
the decre.-holder is entitled to a sum cf 
Re o22-1-0. As tLe point of law raised was 

snot free from doubt, I leave the parties to 
“bear their costs, 


D. Appeal partly alluw:d, 


`. e (1) AIR 1930 All, 726; 127 Ind. Cas. 525; Ind. Rul. 


(1930) All. 925. 
(2) A 1 R 1938 Sind 31; 173 Ind. Oas. 574,328 L 
R 162; 10 R 8218. 
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CALCUTTA HIGH COURT 
Appeal No. 407 of 1937 
December 14, 1938 ° 
deck, J. 
Srimati KAMINI DASI—Dzvenpant— 
APPELLANT 
versus 
HARI PADA DUTT—PLAINTIHE — 
' Resronpint í 

Registration Act (XVI of 1909), s, 17—Documen 
purporting to vary rent of land held under register- 
ed lease must be registered, : 

If one wishes to vary the rent on which the 
land is held under a regietered lease, it should be 
by a registered instrument whether the previous 
lease was compulsorily registrable or not. Kailash 
Chandra Pathak v. Madan Mohan Singh (L), followed, 
Lalit Mohan Ghose v. Gopalichuk Coal Co., Lid. (2), 
explained. ` 

Messre, Panchanon Ghose, Ram Krishna 


_Paland Ram Mohan Bhattacharjee, for the 


Appellant. 

Dr. Sen Gupta and Mr. Urukramdas 
Chakravarty, for the Respondent. 

Judgment.—This appeal has arisen out 
of a suit for recovery of produce rent of the 
plaintiff's half share of the rent of certain 
land described in the plaint on the basis of 
a kabuliat. The defence was that at the 
time of the execution of the kabuliat there 
was a pre-existing tenancy and therefore 
defendant No. 1 had no right to execute 
the kabuliat at the rate of rent claimed by 
the plaintiff. The suit was decreed at the 
kabuliat rate in both the Courts. The two 
points raised’ in this appeal are, firstly, 
that. the’ solenama Ex.1 (A) was wrongly 
held to be inadmissible in evidence owing 
to not being registered, and secondly, that 
the rate of rent was rés judicata having 
been decided as between the parties in a 
previous suit and that the admissibility of 
the solenama is also res judicata inasmuch 
as it was admitted in a previous suit bet- 
ween the parties. As regards the admissi- 
bilily of the solenama it seems clear that 
inasmuch as it was an agreement purport- 
ing to vary the rent reserved in a previous 
registered lease, it would also require 
iepistration. If any authority is required 
for this, it is to be found ‘in Kailash Chan- 
dra Pathak v. Madan Mohan Singh (|). On 
behalf of the appellant, this case has heen 
differentiated on the ground that there the 
learned Judge relied upon the case’ in 
Lalit Mohan Ghose v. Gupalichuk Coal Co., 
Lid. (2) in which the previous lease was 
ecmpulsorily registrable, and therefore it is 


(1) 42 O W N 107; 173 Ind. Cas, 996; AIR 1937 
Cal 499; 10 R 0603. 
(2) 39 O 284; 12 Ind, Cas, 723; 16 O W N 55; 140 L 
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sought fo distinguish the case on the ground 
that in the present case the previous lease 
“which was a raiyati lease was not com- 
| pulsorily registrable.. It appears, however, 


that the general preposition that was laid ` 


‘down in the case in Kailash Chandra 
Pathak v. Madan Mohan Singh (1) was that 
where a dochment purports to vary the rent, 
it requires regiftration,and it seems to me 
to be also in accordance with the general 
principles that if one wishes to vary the 
rent on which the land is held under a 
registered lease, it should be by aregistered 
instrument. The fact that the previous 

| lease was ccmpulsorily registrable, does not 
appear to me to alter the principle. 

At the very last stage another point was 
raised, namely that in fact the Lohars 
were not holding under a registered lease 
since their lease was under the Ratis, 
whereas the plaintiff purchased in execution 
of a mortgage decree against one of their 


vendors and the tenancy which the Lohars 


he!d was not undera registered lease. But 
the whole point at issue between the parties 
was whether the Lohars held under a pre- 
existing tenancy or whether the lease termi- 
nated, and the decision in the previous suit 

- was that the pre-existing tenancy was still 
existing and that pre-existing tenancy was 
a tenancy under a registered lease. There 
is, therefore, in my opinion no substance in 
the points raised in this appeal. The result 
is that this -appeal is dismissed with costs. 
Leave to appeal under cl. 15 of the Letters 
Patent is refused. ; 


8. ; Appeal dismissed. 


—— 


LAHORE HIGH COURT 
_ Second Civil Appeal No. 566 of 1938 
November I, 11938 


BaAIDH, 
KAKU SINGH—PLAINTIFF—APPELLANT 


VETSUS 

SARB KRISHAN AND 0OTBERS— RESPONDENTS 

Provincial Insolvency Act (V of 1820), 3.4 (2)— 
Decision under, if binding on person who was not 
claimant before Insolvency Court, as judgment in 
rem under 9.41, Evidence Act (I of 1872). 

According to s. 4 (2), Provincial Insolvency Act 
the decision under s. 4 is cnly binding on the 
debtor and the debtor's estateon the one hand and 
the claimants against him or it or persons claiming 
under them. The decision is only binding on the 
insolvent and the claimants againsthim. A person 
who was admittedly not a claimant before the In- 
solvency Court but merely appeared as a witness 
in the insolvency proceedings, cannot ccme within 
the purview of sub-s, 2 of s. 4, Frovincial Insol- 
weney Act. The language of s. 4], Evidence Act, 
Also shows that a decision of thie kind wes pot 


intended to be_covered by the provisions of that 
section. That section applies to final judgments, 
orders or decrees. The decision of the Insolvency 
Judge under s. 4 is subject to appeal under s. 75 
and cannot thus be said to be final. 

Mr. J. R. Agnihotri, for the Appellant. 

Mr. M.C. Sud, for the Respondents. 

Judgment.—The material facts of the 
case giving rise to this appeal are briefly as 
follows: In the course of insolvency pro- 
ceedings the house now in dispute-was alleg- 
ed by the creditors to belong to the insolvent 
Ratan Singh. Ratan Singh, however, stated 
that the house belonged tohis father Kaku 
Singh. The matter was tried under s. 4, 
Provincial Insolvency Act, and if was held 
that the house belonged to Ratan Singh, 
insolvent. Thereupon Kaku Singh, father 
of the insolvent, instituted the present suit 
for a declaration that the house belonged 
to him. The Courts below have held that the 
plaintiff could not succeed owing to the 
decision of the Insolvency Oourt under 
s. 4, Provincial Insolvency Act. The suit 
was accordingly dismissed and the plaintiff 
has preferred thissecond appeal. 

The learned Counsel for the appellant has 
urged thatthe viewtaken by the Courts 
below that the decision of the Insolvency 
Court under s. 4, Provincial Insolvency Act, 
was finaland binding as a judgment in rem 
under s. 41, Evidence Act, is not correct. 
The learned Counsel drew attention to sub- 
8. (2) of s. 4, Provincial Insolvency Act, 
according to which the decision: under s. 4 


“is only binding on the debtor and the 


debtors estate on the one hand and‘ the 
claimants against him or it or persons 
claiming under them. This sub-section 
appears to show clearly that the decision is 
only binding on the insolvent and the 
claimants against him. Kaku Singh was 
admittedly not a claimant before the Insol- 
vency Court. He appeared no doubtasa 
witness in the insolvency proceedings but 
this by itself cannot be held to be sufficient 
to bring him within the purview of sub-s. z 
of s. 4, Provincial Insolvency Act. The 
language of s. 41, Evidence Act, also shows 
that a decision of this kind was not intend- 
efi to be covered by the „provisions of that 
section. That section applies to final judge 
ments, orders of decrees. The decision of 
the Insolvency Judge under s. 4° wag 
subject to appeal under s. 75 and cannot 
thus be said to be final. It also appears 
necessary for theepurpose of that sé&ction 
that the judgment should be “not as against 
aby specified person but absolutely.” “In 
tLapresent instance I do not think that this 
condition. also can be said to be satisfied in 
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referred to above. f | 
No authorily directly in point was cited 


- before me but after considering the provi- 


sicns of s. 41, Evidence Act, and s. 4, Prc- 
vincial Insolvency Act,I am of opinicn that 
the present suit was not barred by tke 
decision of the Insclvency Court under a. 4. 


_ E accordingly accept this appeal and setting 


aside tke orders of thé Courts below remand 
the case for decisicn on merits. Stamp on 
appeal will be refunded. Ccsts will follow 
final decision. Tke parties are directed to 
appear before the trial Court on November 
22, 1938. 

D. Case remanded. 


anwar manar 


MADRAS HIGH COURT 
C. C. O. Appeal No. 18 of 1936 
April 22, 1928 
VENKATARAMANA Rao, J. 
PALAPATTI RAGHUDU AND ANOTAER 
—PLalNTIFFS—APPELLANTS 
| TETSUS 
’ NALLAGADDA ERRALYA AND ancTuke 
~~ DeveNpANTS— RESPONDENTS 
Custom — Validity of — Custom among scavenger 
caste in Madras allowing their scavenging rights to be 
mortgaged, sold, etc.—V alidity of —Injunction—Grant 
of—Law will not permit any one to restrain a person 
from doing what the public welfare and his own 
interest requires that he should. ` do—Scavenger mort- 
gaging’ his scavenging rights Mortgagee claiming 
permanent injunction against mortgagor restratuing 
them from doing scavenging in certain houses—In- 


a junction held. could not be granted—Transjerof Pro- 


eriy Act (IV of 1882), s. 6 (aj—Properiy of every 
se se paten is adnate for value under English Law 
—Under Indian Law mortgage of property non- 
existing but to come into existence in future canbe 
mortgaged—Mere expectancy or possibility is prohibit- 
ed—Mortgage of Juture income to be derived from 
scavenging is expectancy and so invalid. | 

“Any custom which is contrary to public good and 
operates to the prejudice ofthe many and beneficial 
only to a particular individual is prima facie un- 
reasonable and cannot be enforced by any Court of 
Law. [p.¢7, col. 1]. 

The custom to claim a monopoly to pursue -an 
occupation which is reasonable at one time may 
become unreasonable at another time. Sadagopa- 
chariar v. V. A. Rama Rao (11), relied on. 

A custom’ prevailing amongst the scavenger com- 
munity in Madras about mortgaging, sellingnetc, 
their scavenging fights, cannot be allowed as it 
turns out to be an oppressive monopoly. Further such 
a custom would not have been reasonable even at the 
corimencement, and much less can it be held to be 
eso in a city like Madras in thg present day. Geur- 
mondhiv. Chairman of Parihati Municipality (8), 
relied on. k : 

The law will not permit @ny one io restrain a per- 
gon from doing what the public welfare- and his 
own interest requires that he should do and any 
restriction which is sought to be imposed on aman 
pursuing his legitimate calling will alwaysebe eon- 
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sidered to be illegal unless it is brought gvithin any 
ofthe recognised exceptions knows to l@w. Such 
exceptions have been recognised in the interests of 
trade or businessand they, too, in the interest of the 
general public. [p. 66, col. 2.) 

The parties to suit btlonged to scavenger caste. 
Defendants borrowed certain amount from plaintiffs, 
hypotheoating their income to be derived in future 
from the seavenging work to be done by the defen- 
dants in certain number of houges. The money 
borrowed was to be paid by ingtalments, and on 
default in payment, the plaintifs were entitled to do 
the work themselves in those houses and give a 
credit for the amount. The defendants committed 
default in making payments and allowed the plain- 
tiffs to do scavenging work for some time and then 
obstructed them from doing scavenging work. The 
plaintiffs therefore brought a suit praying for a 
permanent injunction restraining the defendants from 
obstructing them by themselves doing or causing to 
be done the soavanging work: 

Held, that the right was not based on any definite 
contract, with the owners of the houses by which 
they were bound to employ the defendants for any 
particular period. If the owners refused to employ 
them, no cause of action could be founded thereon and 
no injunction can be granted compelling them to 
employ the people. The right that was claimed was 
therefore in substance a right to prevent a man from 
pursuing his legitimate calling. Therefore as the 
Tight that was claimed was one which the law could 
not recognise, no injunction could be given in favour 


. of the plaintifis. Ramakrishna v Raja (5), Raja 


Valad Sivapa v. Krishnan Bhat (6) and Sripala 
Chinna Mahadevan Vamulu v. Muthura Surya- 
prakasam (7), relied on. 

Under the English Law, property of every des- 
cription, even possibilities and expectancies, is 
assignable for value. Under the Indian Statute Law 
a mortgegd of non-existing property and a transfer 
of property to come into existence in future can no 
doubt be mortgaged, but if must be property, which 
under thelaw, if existing, could “be the subject of a 
transfer. Under the Indian Statute Law what in 
English Law would becalled a transfer of possibility 
or expectancy is prohibited bys.6 (a), Transfer of 
Property Act. |p. 66, col. 2 | 

The mortgage of the income derivable in future 
from the scavenging work is an expectancy ora 
possibility within the meaning of s. 6 (a), Transfer of 
Property Act. The hypothecation of this income 
will therefore be invalid and no rightto relief can be 
founded thereon. Jagannadha Raju v. Sri Rajah 
Prasudha Row (3) and Annada Mohan Roy v. Cour 
Mohan Mullick (4), relied on. Tatlby v. Official 
Receiver (1) and Holroyd v. Marshall (2), explained 
and distinguished [ibid.] | 

A. against the decreeof the Court of the 
City Civil Judge, Madras; dated January, 6, 
1936, and made in O, S. Nu. 97 of 1932. 

Mr. A. Ramaswamy Iyengar, for the Ape 
pellants. - : 


Mr.C. Vedagiri Ramasasini, ‘for the Res- 


‘pondents. 


Judgment.—This appeal raises ‘an 
interesting question of law. The. respend- 
ents, the defendants in the action out-of 
which this appeal arises, borrowed on June 
25, 1924, from - the appellants, the plaintiffs 
in the action, a sum of Rs. 550 and exe- 
cuted a -bond styled.a bypothecation debt 
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bond in their (plaintiffs) favour hypothe». 
cating thé income derived from the houses 
numbering 109 described in Schedule A to, 
the plaint in respect of the work done by 
them. The parties belong td the scavenger 
caste andearn their livelihood by doing 
scavenging work. It is stipulated in the 
said bond that the amount borrowed should 
be discharged within three years with 
interest at two bercent. per mensem. The 
respondents undertook to discharge the 
mortgage by payment of monthly instal- 
ments of ks. 1/ and in default of such. 
payment covenanted as follows: — 

“In default of payment in each month in that 
manner, you shall get the sweeping work done in 
the undermentioned houses by men through you 
from the month succeeding to that of default, 
irrespective of us, and give credit to that income: 
Immediately after the discharge of the debt, we 
shall get this bypothecation deed cancelled and 
take back the same, If you get the work done 
through your men in that manner, and if then we, or 
our heirs, cause hindrance by preventing the doing 
of the undermentioned sweeping work or by saying 
that income should not be given, we shall” be 
liable to criminal prosecution for breach of trust 
against you.” Na : 

The case of the appellants is that the 
respondents committed default in making 
such payments, and when pressed, allowed 
the appellants tọ do scavenging work for 
36 out ofthe 109 houses for some time and 
in or about . December 1931 alleging that 
the debt had been discharged. obstructed 
them from doing scavenging work in .the 


said houses and began to do it themselves ` 


and hence the appellants had to institute 
the present action praying for a perma- 
‘nent injunction restraining the respondents 
from obstructing them by themselves doing 
or causing to be done the scavenging ‘work 
in the 109 houses referred to in Schedule A 
to the plaint and also further restraining the 
respondents their agents and servants from 
doing the scavenging workin all or any 
‘of the said 109 houses and directing them 
to put the appellants in possession of the 
scavenging right in the 109 houses. The 
basis of their claim is stated in paia. 3 
of the plaint wherein it is alleged that 
by Virtue of the said deed of mortgage 
the respondents i i : 

` “Mortgaged the scavenging’ right belonging to 
them in the said houses which scavenging rights 
are res commalcium capable of being mortgaged, 
sold, etc., amongst the scavenger community accord- 


“ing to the custom obtaining amongst them in 
Madras.” 


It is allegedin the pleint that a large 
sum ‘was due to the appellants and the 
respondents committed default in payment 
and they were entitled to possession of 


the scavenging rights and to a permanent 
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“Law is that though 


injunction as prayed for. The defence is - 


that ihe debt had beea discharged and a | 


denial of the right to an injunction claimed 
in the plaint. But the written statement 
admitted the allegations in para. 3 of the 
plaint which relate to the custom alleged . 
therein. Subsequent to the filing of the 
written statement there was a reference to 
arbitration of Mr. P. R. Sundaresan, an; 
Advocate of this Court on the matters in 
dispute between the parties. The arbitra-. 
tor, delivered his award on January 5, 
1934, “directing the respondents to pay 
Rs. 598-5-0 to the appellants. A decree, 
was passed in accordance with the said: 
award but on revision it wasset aside by- 
Burn, J., on the ground that the arbitrator 
exceeded his jurisdiction in granting a. 
decree for money when the plaintiffs did. 
not ask for that reliefand when the only, 
relief prayed for in the plaint was an. 
injunction. He, therefore, remanded the 
suit for a fresh disposal and on remand the 
learned Oity Civil Judge declined to grant 
the injunction on two grounds; viz., (1) that, 
the damages are au adequate remedy and. 
(2) that there is no such thing as a right to 
scavenge, and the recognition of any such 
right.in any individual to the exclasion of 
others would be repugnant to law. It is 
against this decisionthat this appeal hag 
been preferred. 


_It is strongly contended before me that 
both. the grounds on which the learned 
Judge rested his decision are unsolind and 
that the right claimed should, at any rate, 
be upheld on the ground of the custom set up 
by.the-plaintifis and not denied by. the 
defendants. Before dealing with the tên) 
ability of this contention itis necessary to 
examine the basis of the plaintiffs’ claim, 
What was sought to be hypothecated in 
favour of the appellants was the future 
income to be derived from the work of 
scavenging. It was thus a mortgage of 
“non-existing property and a transfer of pro- 
perty tocomein future. Such a property 
may no doubt be mortgaged but it must 
-bė property which, under the law, if existing, 
could be the subject ofa transfer. Under 


_thes English Law, property of every des- 


cription, even possibilitie® and expectan- 


. cies, is. assigaable for value, Vide Tailby 


vv. Oficial Reeetier (1) per Lord Macnaga- 
ten, The pringiple upon which such 
alienations are upheld under the English 
they are void under 
the Common Law, under equity they are 
~ (i) (1088) 13 A O 543; 58L JQ B 75; 60L T163; 
32 W R 513. 9 
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treated as contracts binding on the con- 
science of the assignor and binding on the 
subject-matter of the contract when it came 
into existence, ifit wasof such a nature 
and so described in the deed of assignment 
so asto be capable of being ascertained 
and identified. In Holroyd v. Marshall 
(2), Lora Westbury indicated that the said 
principle assumed that the supposed con- 
tract was one of that class which 
a Court of Equity would deeree speci- 
fic performance. In Tailby v. Official 
Receiver (1), Lord Macnaghten points 
out that the doctrines relating to 
the specific performance do not afford a 
test or measures of the rights created and 
Lord Westbury did not intend to lay down 
asa rule to guide or perplex the Court that 
considerations applicable to the case of 
Specific performance are to be applied to 
every case of equitable assignment dealing 
with future property, In the present case, 
however, the test laid down by Lord 
Westbury willhave to be applied as the 
substance of the plaintiffs’ claim is to en- 
force specific performance of the covenant, 
that is of the negative bargain entered into 
by the respondents in favour of the appel- 
lants. But the main question in this case 
is, isthe property capable of transfer under 
the Indian Law? Under the Indian 
Statute Law what in English Law would 
be called a transfer of possibility or ex- 
pectancy is prohibited. Section 6 (a) of 
the Transfer of Property Act is absolutely 
clear on the matter. It states that : 

“The chance of an heir-apparent succeeding to an 
estate, the chance of a relation obtaining a-legacy on 


the death of a kinsman or any other mere possibility 
of a like nature, cannot be transferred.” 


By virtue of this provision, our High 
Court and also the Privy Council prohibited 
the transfer of a reversion expectant on the 
death of a Hindu widow. Vide Jagannadha 
Raju v. Sri Rajah Prasadha How (3) and 
Annada Mohan Roy v.Gour Mohan Mullick 
(4). In fact, the Privy Council approved 
the dicta'in Jagannadha Raju v. Sri Rajah 
Row (3) of both the learned Judges Sir 
John Wallis and Tyabji, JJ., that in view 
of the express provision of s. 6 ‘a) of the 
Transfer of Property Act, the English de- 


(2) (2662) 10 H L 0191 at p 211; 33 L J Oh. 193; 

9 por. aN 8) 213; 7 LT (vs) 112; 11 W R17]; 138 R R 
108; 11 E R 999. 

+ (3) 39M 554; 29 Ind, Cas. %41; A I R 1916 Mad. 

519; 2%ML J 650; 17 M L T 419; (1915) M WN 


26. 

(4) 50 O 929; 74 Ind. Cas, 499; A IR 1923 P O 189; 
SOTA 239; 21 ALJ 718:4 PLT 609; (1993) M WN 
“803; 45 M L J 617; 25 Bom L R 1269; 33 M L T 365; 28 
OW N 713; 40 0'LJ 10 (P O). 
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cisions bearing on the matter wopld have 
no application.. Therefore the prirfciple of 
English Law as laid down in, Holroyd v. 
Marshail (2) or Tailby v. Official Receiver (19, 
cannot be applied “in India to a case of 
transfer or expectancy or possibility 
though it has been applied to other cases 
of transfers of property to come into exis- 
tence in future. In my opinion, the mort- 
gageof the income defivable in future 
from the scavenging work to bs done by 
the respondents will be an expectancy or 
a pcssibility within the meaning of 8. 
(a). The hypothecation in this case of the 
said income will therefore ba invalid and 
no right to relief can be founded thereon. 
But it is contended that what was mort- 
gaged was the right to scavenge and what 
was sought was therefore possession of such 
a right and not a mere possibility. The 
right that is claimed is a right in the de- 
fendants to do scavenging work in the 
109 houses and to exclude others from doing 
so. The right is not based on any definite 
contract, with the owners of the said houses 
by which they were bound to employ ths- 
respondents for any particular period. If 
the owners refused to employ them, no 
cause of action can be founded thereon 
and no injunction can be granted compelling 
them to employ these people Vide Rama- 
krishna v, Ranga (5) and Raja Valad Sivapa 
v. Krishnan Bhat (6). The right that is 
claimed is, therefore, in substance a right 
to prevent a man, from pursuing his legiti- 
mate calling. Tne general principle is that 
“The law will not permit any one to restrain a- 


person from doing what the public welfare and his 
own interest requires that he should do” 


and any restriction which is sought to be 
imposed on a man pursuing his legitimate 
calling will always be considered to be 
illegal unless it is brought within any of 
the recognised exceptions known to law. 
Such exceptions have been recognised in 
the interests of trade or business and they, 
too, in the interest of the general public. It 
is not pretended that uoing scaveaging 
work is a trade or busjness or a profession 
involving skill, In Sartpala Chinna Maha- 
devan Vamulu v. Muthura Suryaprakasam 
(7), Sadasiva Ayyar and Seshagiri Iyer, JJ. 
declined to recognise a claim for the re- 
covery of moneys said to- be due to the 
plaintiffs by the defendant undera lease 
of un alleged right to do purehit service 
in certain villages. The basis of ihe plaint- 
(5) 7 M 424, 
(6) 3 B 232, 

- (7)26M L J 489; 24 Ind, Cas. 204; A 1 R1915 Mad. 
597; 1 L W 389; (1914) MW N 379. : 
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if’s claim in that case was that they were 
entitled*to the hereditary prohitship of 
the said villages. In the course of the 
judgment Sadasiva Ayyar, J. observed as 
follows: ii ; 

“The right to exclude othêr people from following 
a legitimate calling or profession cannot be counten- 
anced by Courts. There can be no individual prop- 
erty in any suckcommon calling, though of eourse 
the following of thet calling by the plaintiff as an 
individual can give 1156 to rights in him as against 
those who -have entered into contracts and obtained 
benefits from the -exercise of that calling by the 
plaintiff’. g . 

The right that is claimed in, this case 
is not appurtenant to any office, a grant 
whereof was made by the Crown with a 
tight to claim to do service to the exclusion 
of others and levy afee for such service. 
Therefore asthe right that is claimed is 
cne which the law cannot recognise, no 
injunction could be givenin favour of the 
plaintiffs. 
` Lastly it is contendéd that the claim of 
the plaintiff is based on custom and there- 
fore it is sustainable. It is a well-settled 
principle that any custom which is con- 
trary to public good and operates to the 
prejudice of the many and beneficial only 
toa particular individual is prima facie 
unreasonable and. cannot be enforced by 
any “Court of Law. In dealing with -the 
claim of~’a plaintiff who wasa Brahmin to 
Officiate as a priest at cremation ceremonies 
tothe exclusion of other Brahmins of the 
. Glass to which he belonged on the ground of 
customary right. Mukerjee, J. in Gourmondhi 
v.Chairman of Parihati Muncipality (8) 
made the following observations == | 

“The -voluntary-consent- of the people to the em- 
ployment. of the plaintiff or her predecessors as crema- 
tion priests cannot confer upon them any. exclusive 
right and the continuance of this state of things, 
even for generations cannot confer upon her a 
legally enforceable right, Salishury v: Robertson 
(9). it we were to recognise the alleged custom as 
reasonable, we would have to uphold what “must, in 
the end, turn out to b& an oppressive monopoly 
and the very first reason assigned in the celebrated 
case of monopolies, Dracy v. Allen (10) would be 
conclusive upon the matter, namely, that if the 
monopoly was sustained, the person in whose favour 
-that monoply was created, might charge whatever 
price he pleased.” 


I would respectfully apply those observa- 
tions to the facts of this case and hold 
that the custom if allowed would turn out 

-to be an oppressive monopoly and should 
-not be allowed, whatever may have been 
the origin of this custom at its commence- 


(8) 12 O Lv 74; 6 Ind. Oas. 864; u O WN 


1057. 
(9) (1861) 9H LO 692 at p 701; 34L JOP 222:8 
Jur. N 8) 625; 4 L T 349; 9 W R 930; 181 RR 


403. 
- + (10) (1602) 11 Goke 84. 


ment, having regard to the modern condi- 
tions, such a custom can never be sustain- 
ble in a Court of Law, As observed by 
Lord Macnaghten in the course of the 
argument in Sadagopachariar v. V. A. 
Rama Reo (11) the custom to claim a mono 
poly to pursue an ozeupation which is 
reasonable at one time may become 
unreasonable at another time. To my 
miud the custom of the descrip- 
tion that is now asserted could not 
have been reasonable even at the commen- 
cement and much less can it be held to 
be so in a city like Madras in the present 
day. I therefore hold that the relief of 
injunction is clearly unsustainable and the 
learned Judge was right in declining: to 
grant the injunction. I may also observe 
that I fully agree with the learned Judge 
that damages would be an adequate remedy 
assuming that there was a legal enforceable 
right in favour of the plaintiffs, and the 
plaintifis. could have, if they liked, sued, 
for recovery of the money, which they 
deliberately omitted to do. The decision of 
the learned Judge in non-suiting the plainte 
iffs is correct and his appeal is accord- 
ingly dismissed with costs. ii 


NB. Appeal dismissed. 


(11) 11 O W N 585 at p 590; 30M 185; 17 ML J 24; 
50 Ld 566(P-O), = 2) 
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SIND JUDICIAL COMMISSIONER'S 
_ COURT 
First Appeal No. 18 of 1936 
November 17, 1938 
Davis, J. O. AND WESTON, J. 
HOLLARAM VERHOMAL—Appgtiant 
. YETSUS 
DWARKADAS KODUMAL AND 
OTHERS—RESPFONDENTS 

Evidence Act (I of 1872), s. 32 (5, (7), G)— 
Mere statement in will by déceased as to status and 
not relating to any transaction, whether falls under 
el. (1) or cl. (3)—Statement to immediate advantage 
of maker when he made it—Fact that if was more 
remotely against his interest, whether makes it 
admissible under s. 32 (3)—-Hindu Law —Joine 
family business—Mere fact that father carrying. on 
contracting business has performed his ordinary 
duties of father towards hig sons and his setting up 
sons “in business, tf raises presumption that he 
made his business joint family business. A 

A mere statement in a will made by a person 
who is dead and fot relating to any transactioh 
does not fall within cl. (7) ofs. 32, Evidence Act, 
Nor can it fall under gl. (5) which relates only to 
statements as to relationship by blood, adoption or 
marriage. [p. 70, col. 2.] . 

The sanctity attaching to a statement bya paer- 
gen who is dead on the ground that it was against 
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his interest to make it must depend upon the 
measure of that interest, and when it appears that 
the statement was probably to the immediate in- 
terest of the person who made it, the fact that 
more remotely it was against his interest does not 
afford much guarantee of its truth, [ibid.} 

If the contracting business carried on by a father 
in fact was made by him a joint family business 
by taking his sons into the business not as ser- 
vants, nor as partners but as co-parceners, then 
undoubtedly the properties acquired from the pro- 
fits of that business become joiut family property, 
But merely because the father performed the ordi- 
nary duties of a father in that he fed, clothed and 
educated his sons and set up his grandson in 
business, it cannot be said that any presumption 
arises that he made his contracting business a 
joint family business. It must be shown that the 
gon was associated in the contracting business in 


such a Manner as to raise a reasonable inference ` 


that the father intended-and did make the business 
a joint family business, [p. 70, col. L] 


F. A. from the decree of the First Olass 
Sub-Judge, Sukkur, in C, 8. No. 33 of 
1932. 

Mr. Kimatrai Bhojraj, for the Appellant. 
j Mr. Dipehand Chan dumal, for the Respon- 

ents, : 


Weston, J.—This is an appeal from 
the decree passed by the First Clags 
Subordinate Judge, Sukkur, in Civil Suit 
No. 33 of 1932. Plaintiff in the suit is 
the minor son of defendant No. 9, Kodumal 
who is the son of Pessumal who died many 
years before. suit., Verhomal, the father 
of Pessumal, died only in the year 1932 


shortly before: the suit was filed. The 


relationship between the parties is shown 
by the following table: 


WASANA, (died 1932) 
—— 


Pessumal = Padibai Hollaram (defen- 
(deceased) (defendant dant No.l). - 
No. 7.) ie 
i |. 


| (Defendants) p ð 4 
I 


| 
Kishumal=Sitabai 





Kodumal 


(born 1896, (Defendant (Defendant No. 9 
died 1916) No, 6) o. 9) 


| 
Plaintiff. 


The suit was for Partition of joint family 
property consisting of tive housese and’ 


two shops ateSukkur valueu at Ra. 31,000, 
a small share “in another shop, and 
movable property valued by plaintiff at 
Rs, 20,440, It is admitted that no ances- 
tral or other property came to the family. 
According to the plaint the property, parti- 
tion of which was Sought, was acquired 
emainly by reason of the efforts of Pessumal, 
grandfather of plaintiff. Para, 3 of the 


“1695 and was ill 
- his death. 
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plaint is as follows : 

“Pessumal, the father of defendané eNo. 9 an 
grandfather of plaintiff, had started taking up Kaijem 
way and P. W. D. and other contracts in which b 
associated his father, the said Verhomal, on accoun» 
of his being the father and head of the family 


. and both of them cargied on the said business c 


contracts as membersof and for the benefit of thei 
joint family, and from their joint earnings ‘ane 
joint family fund substantially aided by the sai 
ressumal and his son's labours, “all the joint famil: 
property set forth in Schs, e4, Band O was acquir 
ed by them and by the family as joint famik 
property and for the benefit oftheir joint family 
The acquisition of the various properties whethe; 
made before or afier the said Pessumal’s deatt 
and whether made in the name of one or the 
other member of the family was made by and for the 
said fainily.” 


According to the plaint, Pessumal die 
20 to 25 years before suit, that is to Bay, 
between tne years 1907 and 1912. Tne. 
year of Pessumal’s death is disputed, but 
it is Common ground that he was born in 
the year 1078. Defendant No |, the 
principal contesting defendant, alleges 
that ressumal, his elder vrother, died in 
for sume time before 
lmay be stated here that the 
immovable property claimed to be joint 
jamily property and set out in schedule 
‘A’ attached to the plaint was all acquired 
in the name of Verhomal wita the-exception 
of one bouse acquired in- the yeat’ 41920 
in the name of Hollaram (defendant No. 1). 
Tne first property, a house, was acquired 
in 1891. A second nouse was acquired in 
1697. "Two shops were acquired in 1900 and 
the other property at. later dates. 


Defendant’No. 1° by his written states. 
ment denied that any of ine suit property. 
was joint ianuly property. He claimed 
that with ae exception of the house 
acquired by him in 1920 from his own 
income, the immovable property was acquire 
ed by Verhomal from prouts earned by 
him in contracts and was his self-acquired 
property, that Pessumal was "ico young 
and unlit” to earn when three of the 
properties were purchased and that the 
other properties were purchased aiter the 
death of resaumal, thas Pegssumal took no 
Part in the contracts of Vernomal, that 
fessumal died in the year 1995. He also 
alleged that tuere hud been complete separa- 
tion in living between Vernomal, defen- 
dant No. i, and Kcdumal, tatuer of piaintiff, 
Since wie year 1Yif and tnat neither 
Kodumal nor his vrother Kishnomal wno 
died in tue year 1¥it nad anything to do 
with the contracting business of Verhomal 
and lastly, that Vergomal made a will in 
the year lls bequeathing his self-acquired 
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oy. Tho trial Court held that Pessu- 


al died “in the year 190?, that Pessumal. 


“ag associated with Verhomal in the con- 
racting business before his death, that the 
sroperties were acquired from the profits 
f the contracting business and -as they 
“vere acquired from joint earnings, they 
m=Hecare joint family property and that plain- 
—iff therefore was entitled toa share in the 
—~roperty. A prélinsinary decree for parti- 
icn was allowed accordingly. Defendant 
No. 1 now appeals against this decree. 
- The case made out for plaintiff in the 
prijal Court and before us can hardly be 
<said to be that set forth in the plaint 
where the rise of the family fortunes is 
==attributed to Pessumal who is said to have 
«associated his father Verhomal with him 
in his business mainly from considerations 
of filial piety. All that is now urged is 
that Verhomal took Pessumal into his 
(Verhomal's) contracting business, that 
Verhomal made this business, which he 
had started and built up a joint family 
business and that therefore Pessumal was 
entitled to share io that business and in 
the property purchased from the profits 
of that business Fhe learned trial Judge 
considered that as plaintiff was a minor he 
should be excused for leading evidence 
inconsistent with the plaint. But as plain- 
tiff’s father Kodumal was alive and appeared 
and gave evidence in the suit, there does 
not appear much justification for the learned 
trial Judge's tolerance. When defendant 
No. 1 in his written statement pleaded 
that Pessumal was too young and unfit 
to earn when the earlier properties were 
acquired, the learned trial Judge considered 
that an assertion in evidence that Pessumal 
was ill before his death was an after- 
thought, 
- Much argument has been advanced 
before us on the terms “joint family” and 
“self-acquired” property, ‘but the legal 
position is really very simple, If the 
contracting business carried on by Verho- 
mal in fact was made by him a joint 
family business by taking Pessumal and 
afterwards Hollaram into the business not 
as servants, nor as partners but as co-par- 
ceners, then undoubtedly the properties 
acquired from the profits of that business 
became joint family property. With the 
exception of one admission made by Verho- 
mal when recovering a deposit with the 
Singer Company after the death of Kishno- 
mal in 1916, after Kishnomal had served 
a few months with-that Company, plaintiff 
has relied upon showing that the business 


was a joint family business rather than 
upon showing that the properties acquired 
were treated as joint family propartv. 


As has already been msntioned, all the - 


properties save one were acquired in the 
name of Verhomal and this one wis 
acquired in 1920 in the name of defen- 
dant No. 1. If, however, the contracting 
business was joint family business, plaintiff 
must succeed; for, there is no suggestion 
that the properties were purchased with 
funds from any source other than this 
business, , 

` It was argued in the trial Court and 
also before us that as admittedly prior 
to 1917 the family was joint in living, 
there is & presumption that it was also 
joint in estate. But we do not think 
that this is correct. It was laid down by 
the Privy Council in Annamalai Chetty v. 
Subramanian Chetty (1), that where a 
member of an undivided Hindu family 
separately engages in trade, he can make 
separate acquisition of property for his 
own benefit, and unless it can be shown 
that the business grew from nucleus of 
joint family property, or that the earnings 
were blended with joint family estate, they 
remain free and separate. It was also 
held. that the burden of proving, in an 
action by a Hinda for partition of a joint 
family property, that any particular item 
of property is joint, primarily rests upon 
the plaintiff, although circumstances may 
readily causa the onus to be discharged. 

It is true that this was a case of 
brothers, while the present is a case of 
father and a son or sons, But we are not 
able to accept that merely because Verho- 
mal performed the ordinary duties of a 
father in that he fed, clothed and educated 
his sons and set up his grandson Kishnomal 
in business with the Singer Company and 
Kodumal in a shop, that any presumption 
arises that he made his contracting business 
a joint family business. Neither in this 
Court nor in the trial Court has plaintiff 
attempted to rely upon defendant No. 1's 
association with his father Verhomal as 
showing that the business was a join family 
busiaess. Plaintiff on the case made out 
by him must show that *Pessumal was 
associated in the contracting business in 
such a manner as to raise a reasonahle 


inference that Vgrhomal intended and did, 


make the business a joint family business. 
- (1) 31 Bom. LR 280; 113 Ind. Cas. 897; AIR 
1929 PO 1; 29 L W 91;%1929) M W N 39: 49 O 
L J 93:33 OW N 435;10 P L T 223,868 OW N 
104; (1929 A L J. 9; Ind. Rul, (1929 PO 2f 
(P O). 
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The question then is whether there is 
evidence from which this inference can 
and should be drawn. In our opinion 
| there is not. The date of Pessumal’s death 
has been the subject of much evidence and 
discussion. (After discussing certain evi- 
dence the judgment proceeded further). It 
is very probable that when Pessumaj was 
a boy he was taken by hia father to his 
work. A certificate of Verkomal dated 
1892 among those exhibibed as Ex. 275 
states that he had done petty contracts. 
It was probably after this that Verhomal 
became a real contractor. Even in 1900, 
we find him asa working partner only. But 
something more than association of a young 
éon on tbe actual work would be necese 
sary to justify the assumption that Verho- 
mal had during the: lifetime of Pessumal 
admitted him in the business on terms 
which show that the business was made into 
a joint family business. 


It is true that defendant No. 1, Holla- 
Tam worked with his father and this 
was a circumstance for which plaintiff 
might have argued that Verhomal made 
the business a joint family business. It 
has not been urged before us, however, 
that we should consider the position of 
Hollaram. Plaintiff hes chosen to rest his 
-case on his assertion that Pessumal was 
associated with Verhomal. It is fairly clear 
that the grandsons Kishnomal and Kodumal, 
father of plaintiff, were not taken into the 
business. Kishnomal died in 1916 after a 
few months’ service with the Singer Machine 
Company. Kodumal asserts, that he worked 
on contracts. He says be did so from 
1911 to 1913 when according to him he 
was only 15 yearsofage. Witness Kishin- 
chand in whose shop Kodumal worked 
from 1913 states that when he came to 
them Kodumal was only 12 to 14 years 
of age. Padibai states that Kodumal was 
10 to 12 years old when he worked at the 
shop but also suggested that Kodumal 
afterwards left the shop and worked with 
Hollaram on contracty. This is not in 
accordance with Kodumal’sstory. It is clear 
that Kcedumal never took any seriouse part 
in the businege, There is, therefore, only 
the fact that Hollaram went into the business 
to show that is was a joint family business 
afd against this the fact that Kishnomal 
and Kcdumal did not gô into the business 
must be considered. According to defen- 
‘dant No. 1 he was “only a partner with 
¿bis father and this contention receives 
. Some support from the fact that Hollaram 
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was described as a partner in the partner. 
ship deed (Ex. 266). ais NANG 
Apart fon the evidence already described 
each: side relied upon a document pissed 
by Verhomal. That relied upon by defen- 
dant No. 1 is the will of Verhomal. The 
trial Judge beld that this was inadmis 
sible to prove assertion made in it as tc 
status and there can be ao doubt that 
he was correct in so ehdding. A mere 
statement in a will made by a person who 
is dead and not relating to any transaction. 
does not fall within cl. (7} of s. 32, Evi- 
dence Act. Nor can it fall under cl, (5)= 
which relates only to statements as ‘to- 
relationship by blood, adoption or marriage. 
The document relied upon by plaintiff 
is an application to the District Court, 
Sukkur, accompanied by an affidavit of 
Verhomal shortly after the death of Kishno- 
mal. As stated by Padibai, the Singer 
Company held a deposit of Rs. 100 which 
had been made by Verhomal on Kishno- 
wal's behalf. The Singer Company demand- 
ed a succession certificate before they 
would hand over the money to Verhomal. 
Verhomal applied to the District Court 
for an order that no certificate was neces- 
sary as he Kishnomal and Verhomal were 
joint in estate and in every way. Defen- 
dant No. 1 was not stated to be joint 
with Verhomal and defendant No. l's name 
does not appear inthe application or affidavit. 
The Court, in view of Verhomal’s affidavit, 
made an order that no certificate was neces- 
sary and Verhomal then recovered the 
deposit. The admission of Verhomal that 
he was joint in estate with Kishnomal and 
Kodumal is claimed to be admissible in evi- 
dence under s. 32 (3), Evidence Act, as it 
is a statement of a deceased person against 
his own interest. But it is fairly clear that 
at the time it was made, the statement waa 
to the immediate advantage of Verhomal, 
for, the order he obtained saved him from 
the trouble, delay and expense of obtaining 
asuccession certificate. The sanctity attach- 
ing to a statement by a person who is 
dead on the ground that it was against 
his interest to make it, must depend upon 
the. measure of that interest, and when 
it appears that the statement was probably 
to the immediate interest of the person 
who made it, the fact that more remotely 
it was against his interest does not afford 
much guarantee of its truth. It is not 
the case of plaintiff that defendant No. 1 
had separated from Verhomal while plain- 
tiffs branch of the family remained joint 
with Verhoma] and even on plaintiff's case 
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Jke assertions in Exs. 159 and 160, the roborating or proving or helping to sera the 
pplication and affidavit of Verhomal, are oe already given, a ETER T San 
nees. . 73, 
Wamot the Whole truth. It does not appear to “°y pee ae A 


18. that the statements of Verhomal made 
n these circumstances are of mach value. 

Lasily, there is some’ evidence as to a 
ispute between Verhémal and Kodumal 
egarding the opening of a door in the 
ouse occupied by Kodumal. Into this 
it. is not necesgary to enter, There is no 
‘evidence on plaintiff's side to show that 
Verhomal ever treated the house as 
joint family property. Considering all the 
evidence we do not think that it estab- 
lishes that before his death Pessumal was 
s0 intimately connected with the contract- 
ing business and that a reasonable 
inference could therefore be made that 
in Pegsumal’s life-time Verbomal made 
the business which he had built up, a 
joint family business. Further, we do 
not consider that there is evidence apart 
from that relating to Pessumal to show 
that at any time before or after Pessumal's 
death Verhomal made the business a joint 
family business. On these conclusions the 
ease of plaintiff must fail and the appeal 
must be allowed. We set aside the decree 
of the trial Court and direct that the suit 
be dismissed. Plaintiff must bear the 
costs of defendant No.1 throughout. We 
make no further order as to costs. 


8. Appeal allowed. 


PATNA HIGH COURT 
Appeal No. 126 of 1937 
January 11, 1939 
Wort AND OHATTERJI, JJ. 
Musammat KANIZA N— PLAINTIF 
— APPELLANT 
versus 
Musammat LATIF AN AND OTAERS— 


DBEFENDANT3—RESPONDENTS 

Muhammadan Law—Gift—Possession—No evidence 
regarding delivery of—Donees entering into trans- 
action of sale of land gifted, whether suficient to 
establish posaession—Gift to daughter—Father and 
daughter living together on premises proposed to be 
delivered—Declaration of possession given to 
daughter, whather sufficient. 

The transactions of sale by the donees of the land 
gifted to him are not acts of possession although 
they are acts by which title to the property was 
asserted within the meaning of s. 13, Evidence Act. 
If the evidence is clear that mo possession was 
given, the mere fact that the donees entered into 
this transaction would not be sufficient to establish 
the possession which it was necessary for them to 
establish in order to prove a completed transaction. 
But these transactions may be taken into considera- 
tion in all the circumstances of the case as cor- 


When a person is present on the premises pro- 
posed to be delivered to him, a declaration of the 
person previously possessed puts him into posses- 
sion, This principle would apply to a gift by a 
Muhammadan father to his daughter and the dec- 
laration of possession given to her would be suffi- 
cient to: give her possession, at any rate, of the 
house in which lived the family consisting of the 
donor and the donees of the gift. Mohammad 
Sadiq Ali Khan v. Fakhr Jahan Begam (1), 
applied. [¢bdéd.] 

A. from the original decree of the Sub- 
Judge, Gaya, dated April. 30, 1937. 


Messrs, B. P. Sinha and Harians Kumar, 
for the Appellant. 

Mr. Sarju Prasad, for the Respondents. 

Wort, J.—This is an appeal by the plain- 
tiffin an action claiming partition of pro- 
perties given to the schedule to the plaint, 
the plaintiff's share in the circumstauces set 
out in the plaint being eight aunas in 
those properties. The plaintiff Musammat 
Kanizan based her title on two gifts and 
in these circumstances: On Nazaf Ali Shah 
had two daughters, the first Musammat 
Mahbuban and the second Musammat 
Latifan who is defendant No. 1 in this 
case. The plaintiff is the daughter of 
Musammat Mahbuban, and she claims that 
her mother’s father (that is to say, her 
maternal grandfather) on July 11, 1921, 
executed a deed of gift of all his properties 
to her mother Musammat Mahbuban and 
her mother’s sister Musammat Latifan to 
the extent of half and half; that on 
April 6, 1933, Musammat Mahbuban execut- 
ed a deed of gift of the eight annas share 
in favour of the plaintiff; and that this 
deed of April 6, 1933, was preceded by 
an oral gift of six months before. It was 
in those circumstances that this action 
was brought claiming partition and posses- 
sion of the property to the extent of eight 
annas share. Nazaf Ali Shah, the maternal 
grandfather of the plaintiff is still alive 
and is one of the defendants in the action. 
He gave evidence and his case was 
supported by a number of witnesses that 
the deed of gift executed by him in 1921 
in favour of his two daughters was a 
farzi transaction, that no possession was 
given tohis daughters end that he himself 
retained possession of the property, the 
subject-matter of the gift. . 

It will be seên from the short state- 
ment of facts I have given that the 
plaintiff's claim to eight annas share" of 
the property depends upon the establish- 
ment of both the gifts, viz., the gift by 


e es 
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Nazaf Ali Shah, and that by Musammat ` 


Mahbuban to the plaintiff. I should bave 
stated that the learned Judge has accepted 
the evidence of the defendants for coming 
to the conclusion that the transaction of 
July 11,1921, was a farzi transaction and 
dismissed the plaintiff's suit. 

1 propose in the first instance to: deal 
with the second gift by the mother 
Mahbuban to the plaintiff which as I have 


said was preceded by an oral gift six. 


months before. The extent of the plaintiff's 


share depends upon the proof of this- 


transaction. If the plaintiff succeeds in 
proving the first gift of 1921 in favour of her 
motker and the second of 1933 in favour of 
herself, she will be entitled to eight annas 
share in the property of Nazaf Ali Shah. 
But if she establishes the first transaction 


. and fails as regards the second, it is 


clear that she would be entitled to only 
four annas share in the property; while 
if the decision of the learned Judge stands, 
having regard to the fact that Nazaf Ali 
Shah is still alive, the action, as the learned 
Judge in the Court below has decided, 
is bound to and must necessarily fail. 
Now, as regards the second gift which I 
propose to deal with first, it seems to me 
that there is nothing to support the plain- 


tiffs case. I do not propose to decide 


the question of law which was mooted 
during the course of the argument; but 
Mr. Sinha's argument in favour of the deed 
of gift by the. mother to the plaintiff is 
based on the contention that the document 
of April 6, 1933, was not a transaction 
which affected the gift but was as I have 
already said and repeat preceded by an 
oral transaction six months before. In 
support of that contention evidence was 
given by plaintiff's witness No. 2 Sheikh 
Leaqat Kharadi who stated that Mahbuban 
made a verbal gift of the properties about 
six mouths before her death “in my presence 
and the plaintiff was given possession by 
ber mother over those properties.” Apart 
from the statement by another witness to 
the same effect, there is no proof whatever 
that the transaction was of the actual giving 
over of posseasion to the plaintiff which it was 
necessary to do foy the purposes of establish- 
ing an oral gift under the Muhammadan 
Law, It will be noticed from what I have 
said that there was nothing more than 
bare statements that posséssion was given. 
No acts which would constitute possession 
of the property were preved, and, unless we 
accept the - witnesses’ evidence at its face 
yalue, it would be impossible to hold that 
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the transaction was established. Speak- 
ing for myself I am not prepara to say 
that the learned Judge was wrong in his 
conclusion that the evidence was unreliable. 
However, that is all I propose to say with 
regard to the matter. 

But the earlier transaction by Nazaf 


“Ali Shah in favour of the plaintiff's 


mother Mahbuban seems te stand on a 
somewhat surer footing. ẹI dnd it unneces- 
sary to go into details as regards the 
oral evidence, because when analyzed, it 
is found to consist very largely of bare 
statements both on behalf of the plaintiff 
and on the part of the defendants either 
for or against this transaction, the witnesses 
for the plaintiff stating that- possession was 
given to the mother Mahbuban, the witnesses 
for the defendants asserting that the transac- 
tion. was banami sod that possession was 
not given, and, unless those statements 
receive support from other matters in 
the record, it would seem to me to be 
impossible to come to any definite concla- 
sion with regard to the matter based upon 
the oral evidence itself. But as I stated 
a moment ago. the circumstances of the 
case have to be looked to for the purpose 
of coming to a conclusion as to whether 
the evidence adduced in the case is to 
be accepted. The transaction was entered 
into as I have said, on July ll, 
1921. Nazaf Ali Shah executing the 
document recited the circumstances under 
which the gift was made. Nazaf Ali Shah 
was giving evidence in 1937 and in the 
witness-box he stated his age to be 100. 
Even allowing for discrepancies in the 
evidence of that character, he would be 
approximately eighty years of age when 
he executed the document of 1921. He 
recites that he is an old man, that he 


-has two daughters Mahbuban and Latifan 


who are alive and then says as follows: 


“In consideration of my old age, and in order to 
serve me and attend. upon me, both the daughters 
along with their husbands and children are living 
with me up to this time and, God willing, they 
will continue serving me attending upon me in 
the same way during the whole of my life-time.” 


He then recites that apart from these 
two daughters he has no other male or 
female issue, and then he makes the 
statement as to his age being as I have 
said about eighty. In the frst place, 
taking the circumstances into considera- 
tion, particularly the fact that by the 
document he was not depriving any of 
his heirs of any share in the property 
it wag not an unreasonable transaction to 
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snter into having regard to his"age, And 
«hen sig *years later, .on Mey 25, 1927, 
sertain properties were sold under the docu- 


Jipament of the date which I have mentioned. 


The executants of this,deed were Nazaf 
Ali Shah himself and the two donees of 
the gift of 1921, In that document Nazaf 
Ali recites: “I, executant No. 1, made a 
gift of all movable and immovable prc- 
perties, jagirs, “nakdi, kasht land, ete” 
Then he states the fact that inthe survey 
papers his name stands recorded and 
then the deed goes on to recite the follow- 
ing: “Wor these very reasons we, executants 
Nos; 1, 2 and 3, join as executants in all 
our transaction (deeds).” The other recitals 
or provisions in the deed are irrelevant 
for the purpose of the matter I am con- 
sidering. Thus it would appear perfecly 
eléar that not an unreasonable transacticn 
was entered into in 1921 and then six 
years later in 1927 a deed was executed 
which by recitals therein contained con- 
firmed in a sense the earlier transaction 
of 1921. It is not suggested, nor could 
it be suggested in the circumstances that 
there was any estoppel as against Nazaf 
Ali Shah by reason of these recitals But 
the statements in the deed of 1927 are, 
in my judgment, very streng evidence in the 
light of which to consider the present state- 
ments made by the same person and 
witness in his behalf. It must be re- 
membered, that statements of witnesses 
with regard to this transaction are nothing 
more than bare statements on the one 
hand and denials on the other. Therefore 
considering (to repeat myself) the value of 
the evidence given, it does seem to me that 
the later transaction of 1927 throws a great 
deal of light as to the true facts of the 
case. It has been contended in this ease 
that the evidence of possession which it was 
necessary for the plaintiff in this ease to 
adduce is wanting. If by that argument is 
meant that witnesses have failed to give 
details of actual possession by the plaintiff 
or by Musammat Mahbuban, then I must say 
Iam inagreement. But it is contended by 
Mr. Sinha on behalf of ‘the plaintiff 
appellant that for the purposes of this part 
ofthe case the property may be divided 
into three parts: the house property, that 
isto say, the house in which the family 
is living; the jagir lands andthe raiyati 
lands, 

So far as the possession of the house is 
concerned, Mr. Sinha on behalf of the 
appellant relies upon the decision of their 
Lordships of the Judicial Committee of the 


Privy Council in Muhammad Sadiq Ali Khan 
v. Fakhr Jahan Begam (1) at p. 13, where 
their Lordships refer to the following 
passage in the decision of West, J. in 
Shaik Ibhram v. Shaik Suleman (2) at 

j. 150: 

Pes a person is present on the premises 
proposed to be delivered to him a declaration of the 
person previously possessed puts him into posses- 
ion.” 

Their Lordships then said that this state- 
ment ofthe law was followed in two cases 
of the Bombay and Allahabad High Courts 
as also in two Madras cases and then pro- 
ceeded to observe: 

“It is not necessary for their Lordships to decide 
in the present case whether: this principle is of 
universal application between Muhammadan donors 
and donees, but theythink thatas between a hus- 
band and his wife who are living together, it is 
undoubtedly a reasonable interpretation of the 
requirements of the law.” 

Itis true that this is a case of father 
and daughter and it seems to me for the 
purposes of this point at any rate that this 
principle would apply and the declaration 
of possession which, according to the evi- 
dence of the plaintiff, was given to 
Mahbuban would be sufficient to give 
possession at any rate of the house in which 
lived the family consisting of the donor and 
the donees of the gift. 

With regard to the raiyati lands, reliance 
was placed by Mr. Sinha upon the sale-deed 
of 1927. As I pointed out during the 
course of the argument, the transactions 
themselves are not acts of possession 
although they are acts by which title to the 
property was asserted within the meaning 
of s. 13, Evidence Act. If the evidence were 
clear that no possession was given, the 
mere fact that the donees entered into this 
transaction would nob be sufficient to 
establish the possession which it was 
necessary for them to establish in order to 
prove a completed transaction. But these 
transactions may be taken into considera- 
tion in all the circumstances of the case as 
corroborating or proving or helping to 
establish the evidence already given that 
possession had been handed over to the 
donees. It is not necessary to enter into an 
analysis of the oral evidence for the reasons 
which I have already statedp and it is with 
some reluctence that I cme to the conclu- 
sion at which I have arrived. But in all 
the circumstances of the case it seems to me 


that the learned Judge in the Court below’ 


(1) 59 I A lat p. 13; 136 Ind. Cas. 385; A I R 1932 PO 
13; 6 Luck. 556; 80 Ww N 1378; 36 O WN 137; 62 
MUL J 320; Ind. Kul. (1932) P O 81; (1932) ALJ 
663 (P 0). 

(2) 9 B 146 at p. 150. 

. . 
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has not given due weight to the recitals in 
the documents about which there can be no 
possible dispute For thcse reasons I come 
to the conclusion that the plaintiff was 
entitled to succeed in her action as regards 
4 annas share inthe property. Tre appeal 
is therefore allowed and the plaintiff will be 
entitled to a preliminary decree for parti- 
tion to the extent of the share which I have 
stated. In the circu nstances of the case 
both parties should bear their costs through- 
out. 

Chatterjl, J.—I agree. The root of the 
plaintiff's title isthe deed of gift (Ex. A) 
dated July 11,1921 Defendant No. 2 who 
executed this deed of gift alleges that it isa 
farzi or benami transaction. The onus lies 
upon him to prove that it isso. On the 
other hand, the plaintiff who claims his title 
by virtue of the gift has got to prove that 
the gift was accompanied by delivery of 
possession as required under the Muham- 
madan Law. Let us first see whether the 
deed of gift was a farzi transaction. There 
is hardly anything onthe record to show 
what motive .other than natural love and 
affection’ there could be on the part of 
defendant No. 2 for executing the deed. 
At that time he was very old, about 
0 yes of age, and he was execut- 
ing the. deed in favour of his two 
daughters who were his only heirs and 
were living with bim, one of them being 
a widow. Apparently it was a most natual 
transaction. Then six years later in 1927, 
defendant No. 2 jointly with the daugaters 
executed a sale deed (Ex. 1) in respect of 
some raiyati lands covered by the gift for 
a consideration of Rs. 650. In this sale 
deed defendant No. 2 clearly recites that 
he had made a gift of his property to the 
other two executants, and that the reason 
why all the three joined in executing the 
deed was that defendant No. 2's name stood 
recorded in the survey papers and the 
landlord's sherasta. The deed also recites 
that thé executants were in possession of 
the vended lands. Thus, notoaly in 1921 
did defendant No. 2 execu'e the deed of 
gift but in 1927 by the sale deed he cons 
firmed the gift. There appears to be no 
reason why if aj all any benami transaction 
was entered into jn 1921 the benami show 
should still be kept up in 1927 wnen the 
sate deed was executed. The fact that 
‘defendant No. 2 joined in the execution of 
the sale deed isconsidered by the learned 
Subordinate Judge toebe inconsistent with 
tue gift.being genuine and operative. But 
defendant No. 2 himself inthe sale deed ex- 
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pla'ns why he joined as an executant. On the 
other hand there is no explanation as to 
why the daughters figured As exécutanta. 
To my mind the recitals in the sale deed 
rather strongly indicate that ,the deed of 
gift was a genuine transaction. 

The learned Snborfinate Judge has laid 
much stress on the fact that the donees did 
not get themselves recorded either in 
Municipal papers with regawl ‘to the house, 
or in the landlord’s sherasta with regard to 
the raiyati lands. As regards the raiyati 
lands the explanation offered on behalf of 
the plaintiff seems quite plausible, namely 
that the lands being under the law then 
prevailing, non-transferable, the landlord 
would demand heavy mutation fee. The 
donees, being the daughters and only 
heirs of the donor, might not have consider- 
ed it necesssary to obtatin mutation on 
payment of heavy salami, particularly when 
the donor was too old, having -one foot in 
the grave. When he would die, his heirs 
were bound to be recognized by the land- 
lord. Itis a matter of common experience 
that even purchasers for valuable considera- 
tion do not readily get themselves recorded 
in the landlord's sherasta; and in fact in 
this very case it appears that the purchasers 
under the sale-deed (Ex. 1) of 1927 have 
not yet got themselves recorded in the 
landlord’s papers. As regards the house, 
it is abundantly clear from the evidence that 
the daughters all along lived with the 
father. So the question of the recording 
of the names of the daughters in the 
Municipal papers becomes immaterial. 

The learned Subordinate Judge has also 
relied upon the fact thatthe original re- 
gistered deed of gift (Hx. A) has been 
produced by defendant No. 2, but having 
regard to the circumstances of the case 
the custody of the deed in my opinion is of 
no practical importance. After registration 
defendant No. 2 who had presented the 
document took it back frov the Registra- 
tion Office in the usual course of events, 
The daughters were living with him. One 
of them was a widow and in all likelihood 
the deed was handed cver to the other 
daughter (defendant No 1) whose husband 
was also living in the house and was pre- 
sumably looking after the affairs of the 
family as defendant No. 2 was too old, 
Now that the widowed daughter (plaintiff's 
mother) is dead, the surviving daughter 
(defendant No. 1) and her husband (D. W. 
No. 1) toserve their own interest deny the 
gift so that on the death of defendant No. 2. 
the properties may come by inheritance to 
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defendant No. 1 to the exclusion of the 
plaintiftho would be no heir. Owing to 
the senility of defendant No. 2, it. was not 
at all difficult for defendant No. 1 or her 
husband to win him „over to their side. 
Thus the custody of jhe deed of gift may 
be explained away. 

In view of the foregoing considerations 
I am unablesto agree with the learaed 
Subordinate Jitdge's finding that the desd 
of gift (Ex. A)isa farzi transaction. Now 
coming to the question of possession, the 
learned Subordinate Judge has dealt in 
detail with the oral evidence adduced on 
both sides, and if we had to decide the 
case on the oral evidence alone, it would 
have been impossible to reverse his finding. 
But he has overlooked the broad features 
of the case and the most important recitals 
in the sale-deed (Ex. 1). This deed (Ex. 1) 
recites that all the” executants were in 
possession, No doubt this recital implies 
that defendant No, 2 also was in possession, 
but what is m re important is that the 
donee’s possession which but for the gift, 
would not exist was acknowledged.’ So far 
as the house is concerned, possession is in 
a manner admitted. As regards the raiyati 
lands, a major portion was sold by Ex.1, 
the recitals of which I have just dealt with. 
As regards jagir lands, the evidence shows 
that a rehan deed was executed by defend- 
ant No. 2 jointly with his daughters in 
favour of one Musammat Naurozi. Thos 
it appears that with regard to all the three 
Classes of properties covered by the deed 
of gift the donees did exercise acts of 
possession. 

D. Appeal allowed. 


———e 


CALCUTTA HIGH COURT — 
Appeal No. 1728 of 1936 
March 3, 1939 
HENDERSON AND LATIFUR RABMAN, JJ. 
JOHN JIBAN CHANDRA DUTTA— 
DEFeNDANT—APPELLANT 


versus 
ABINASH OHANDRA SEN-—PrAINTIFR— 


RESPONDENT 

Muhammadan Law—Conversion—Indian Christian 
becoming Muhammadan after marrying Indian 
Christian woman — His subsequent marriage with 
Muhammadan woman, if valid — Succession to his 
property, whether governed by Muhammadan Law 
—Caste Disabilities Removal Act (XXI of 1850), or 
8, 37, Bengal, Agra and Assam Civil Courts Act 
(XII of 1887), if applies. 

Under the Muhammadan Law, where a Christian 
- embraces Islam, he acquires all the rights 
which a Muhammadan possesses and can contract 
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a valid marriage even though the first one with the 
Ohristian wife subsists, If the first marriage were 
contracted in England under English forms, during 
its subsistence the second marriage would be regard- 
ed as a nullity.{Rex v. Hammersmith, Superintendent- 
Registrar of Marriages: Mir Anwaruddin, Ex parte 
(7), relied on. {p. 77, col. 2.) 

If, however, an Indian Christian domiciled in India 
marries an Indian Christian woman domiciled in 
India and subsequently becomes converted to Islam, 
his second marriage with a Muhammadan woman is 
legal and cannot be regarded as mere adulterous 
union, There is nothing either in the Caste ıDis- 
abilities Removal Act orin the Divorce Act which 
would invalidate such a marriaye. 

jage-law discussed.} 

he succession to the property of such a convert to 
Muhammadanism would be governed by the Muham- 
madan Law and neither the Caste Disabilities 
Removal Act nor s. 37, Penga], Agra and Assam Civil 
Courts Act has application to such suceésgion, 
Mitar Sen Singh v. Maqbul Hasan Khan (6), relied 


on. 

A. from the appellate decree of the 
District Judge, Chittagong, dated March 
25, 1936. 


Mr. Chandra Sekhar Sen, for the Appel- 
lant. 

Messrs. Gopendra Nath Das and Rohini 
Benode Rakshit, for the Respondent., 

- Henderson, J.—This appeal raises an 
important and difficult question of law. 
The facts are as follows: A man named 
Dukhiram, an Indian Christian, married an 
Indian Christian woman named Sudakhina, 
He was subsequently converted to Muham- 
madanism and contracted a marriage 
with a Muhammadan woman named 
Alfatannessa. They had a daughter who 
is defendant No. 3. After the death of her 
parents, she inherited a 15 annas sharein 
the property under the Muhammadan Law 
of Inheritance. She sold her interest to the 
Plaintiff. The appellant and the other 
contesting defendants are heirs of Suda- 
khina. The question for decision is 
whether an Indian Christian who becomes 
converted to Muhammadanism can take a 
second wife. The contention raised on 
behalf of the appellant is that he cannot, 
and that the union of Dukhiram with Alfa- 
tanness2 was a mere adulterous connection. 
On behalf of the respondent, an objection 
was taken to the effect that this point cannot 
be,argued as it was not pressed at the trial, 
Itis certainly included by implication in 
Issue No. 5. The written statement went 
further and alleged that Dukhiram did 
not even go through a form of marriage 
with Alfatannesfa at all. The learned Sub- 
ordinate Judge certainly says nothing about 
it and it looks &s though the defen- 
dants were so confident of succeediag 
on the facts alleged that the jegal 
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aspect of the’ matter was not adverted 
to. The point was, however, taken in the 
Jower Appellate Court in support of the 
decree. The learned Judge refrained from 
deciding it and contented himself with 
dismissing the appeal on the ground that 
after Dukhiram’s death, the parties directly 
concerned, all acquiesced in the position of 
defendant No.3 as one of the heirs. 

“The contention put forward in support 
of this objection is that if the point had 
been directly taken, the plaintiff might 
have been able to meet it by proving tKat 


Sudakhina also was converted to Muham-. 


madanisr$ The plaint contains an allegation 
that both Dukhiram and Sadakhina were 
so converted. This was denied in the 
written statement. Issue Ne. 4 was framed 


jn connecticn with the alleged conversion of ' 


Dukhiram. No issue was framed in con- 
nection with Sudakhina. It: is thus plain 
thet the plaintiff's case with regard to the 
conversion of Sudakhina’ was abandoned, 
presumably on the ground that it was 


realized to be perfectly hopeless. The case . 


must accordingly proceed on the. footing 
that Dukhiram was converted to Muham- 
madanism, while Sudakhina was not. The 
question whether on such facts Dukbiram 
was legally married to Alfatannessa isa 
pure questicn of law and the plaintiff was 
entitled to support the decree on that 
ground in the lower Appellate Court. It 
appears thatthis point has rever been 
actually decided. A similar question arose 
in Skinner v. Orde. William Orde, Charles 
Grant Barlow and Sophia Skinner (1). In 
dealing with the validity of the alleged 
marriage, their Lordships of the Judicial 
Committee said this: 

“The High Court expressed doubts of the legality 
of this marriage, which their Lordships think they 
were well warranted in entertaining.” 

Now it appears, that in that case there 
was some doubt whether the parties were 
really converted to Muhammadanism or 
merely pretended to be so in order that they 
might take advantage of the Muhammadan 
Law. Those doubts must be read in con- 
necticn with the facts of the case. In Robert 
Skinner v. Charlotte Skinner (2) the question 
arose whether after the conversion of the 
husband the wife would be entitled to 
succeed to the share of a Muhammadan 
widow in spite of the fact that she was 
altogether excluded by a will, In the course 
of the judgment of their Lordships cf the 


(1) (4870-72) 14 M I A 309: 8 Moo P O (xe) 281; 17 W 
RIN 10 BL R 125; 3 Sar. 34 (P Oj. 


ed O 537; 25 I A 34; 2 OW N 209; 7 Sar. 262 
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Privy Conneil Lord Watson observed : 

“Whether a change of religion, made homegtly after 
marriage with the assent of both spouges, without any 
intent to commit afraud upon the law, will have 
the effect of altering rights incidental to the 
matriage, such as that of divorce, is a question of 
importance and, it may be, of niesty.” 

In view of this pr8nouncement, it might 
he difficult to say whether Dukhiram could 
have divorced Sudakhina hy talaq, but 
there is no suggestion that bis marriage to 
Alfatannessa was not valid. The question 
was directly raised in Muncherji Cursetji v. 
Jessie Grant (3). It was there held that 
when both spouses are converted to Muham- 
madanism, the wifecan be divorced by 
talag. The present question, however, was 
not in issue. Little assistance can be derived 
from the decisions in connection with the 
interpretation of s. 494, Indian Penal Code. 
I should, however, like to refer to the case 
in In the matter of Ram Kumari (4. In 
that case, a Hindu married woman was 
converted to Muhammadsnism. She sub- 
sequently went through a form of marriage 
with a Muhammadan and was convicted 
under s. 491, Indian Penal Code It was 
held that she had been rightly convicted, 
because the Muhammadan Law does not 
allow a plurality of husbands. The ratio 
decidendi suggests that the learned Judge 
should have refused to convict Dukhiram of 
bigamy. Both Dukhiram and Sudakhina 
were Indians domiciled in India. In con- 
nection with marriage the personal law must 
be applied. Inthe casein Advocate-Gene- 
ral of Bombay v. Jimbab2zi (5), Beaman, J. 
said this ; 

“On conversion to Muhammadanism, converts, no 
matter what their previous religion may have been, 
must be taken at that moment to have renounced all 
their former religious and personal law in so far as 
the latter flowed from and was inextricably bound 
up with their religion. and to have substituted for it 
the religion of Muhammed with so much of the 
personal law as necessarily flows from that religion.” 

- After his conversion Dukhiram was 
governed by the Muhammadan Law. There 
can be no question that under that law he 
was entitled to contract a valid marriage 
with Alfatannessa. It would therefore bea 
serious thing to say that such a union was 
a mere adulterous connection. In our view, 
as he was entitled to contract this marriage 
under the Muhammadan Law, it must be 
held to be a valid marriage unless there is 
some statute which invalidates it. Mr. Sen 
was not able to put forward any such pro- 


(3) 59 B 278; 154 Ind. Cas. 1075; A I R1935 Bom. 5; 
36 Bom. L R 1021; 7 R B 387. 

(4) 18 0 264, 

(5)41 B 181; 31 Ind. Oas. 106; AI R 1915 Bom, 151; 
17 Bom. L R 799, 
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Vision: nor can we find anything either-in 
Act XWof la?2 orin the Divorce Act whicao 
weuld expressly invalidate this marriage. 
T'he result is that, in our opinior, Dukhiram 
did contract a valid marriage with Alfatan- 
nessa. The second eConiention made in 
support of the appeal was that the succession 
to the pioperty of Dukhiram would be 
governed by*tne Successicn Act so far as 
Sudakhina w&s eoncerned and that under 
the provision of that Act she inherited a 
third share. Attempts have been made 
to taks advantage of the Caste Disabilities 
Removal Act in cases of this kind. It bas 
now, however, been definitely laid down that 
that Act does not apply: vide Mitar Sen 
Singh v. Maqbul Hasan Khan (6). In the 
present case an attempt has been made 
to bring the case within s. 37, ivil Courts 
Act. That section is in these terms: 

“(1) Where in any suit or other proceeding it is 
necessary for a Civil Court to decide any question 
regarding succession, inheritance, marriage or caste 
or any religious usage or institution, the Muham- 
madan Law in cases where the parties are Muham- 
madans, and the Hindu Law in cases where the 
parties are Hindus shall form the rule of decision 
except in so far as such law has, by legislative 
enactment, been altered or abolished. (2) In cases 
not provided for by sub-s.(l) or by any other law 
for the time being in force the Oourt shall act 
according to justice, equity and good conscience.” 

In our opinion, taat section cannot pos- 
sibly have any application. Dukhiram died 


Muhammadan Law. In. giving'the judg- 
ment of their Lordships of the Judicial 
Committee in Mitar Sen Singh v. Magbul 
Hasan Khan (6) Lord Atkin said this: 

“In other words, when once a person has changed his 
religion and changed his personal law, that law will 
govern the rights of succession of his children. It 
may, of course, work hardly to some extent upon 
expectant heirs, especially it the expectant heirs are 


the children and perhaps the unconverted childrea - 


of the ancestor who does in fact change his religion, 
but, after all, it inflicts no more hardship in their 
ease than in any other case where the ancestor has 
changed the law of succession, as for instance, by 
acquiring a different domicile, and their Lordships 
do not find it necessary to consider any questions 
of hardship that may arise.” 

In the scond piace, supposing that that 
section did apply, | shouid ond it difficult 
to Bay that Justice, equity and good con- 
science require that the interest uf toe 
daughter snould be sacriticed to tnat cf the 
widow. lc would also be extremely difficult 
to make any provision for the other widow 
Aliatannessa. ln our opinion, the decrees 


(6) 57 1 A 313; 128 Ind. Cas, 268; A 1 R 1930 P O 
251,70 WN 925; oz L.W 413; (1930) A LJ 1297; 
35 U W N 09; 52 U Ld 551; (1930) M W N 1161; 60 M 
la J 275; 33 Bom. L R PO), i 


made by the Courts below are correct and 
the appeal is accordingly dismissed with 
costs. 

Latifur Rahman, J.—This appeal arises 
out of a suit for declaration of title to and 
recovery of possession and partition of the 
land mentioned in the plaint. It is admit- 
ted by both the parties that the land was 


. originally owned by one Dukhiram who- 


profersed the Christan faith. It is, however, 


‘alleged by the plaintiff that, Dokhiram 
Subsequently became a convert to Islam, 
- married a Muhammadan woman of the 


name of Alfatannessa and had a daughter 
by her who is defendant No.3 and that this 
daughter ccnveyed to the plaintiff the land 
which she obtained by right of inheritance 


` under the Muhammadan Law. The learned 


Subordinate Judge has found that the fact 
that Dukbiram embraced Isiam was proved. 
He has also found tbat Dukhiram became 
a Muhammadan on conversion from Ohris- 
tianity and married Alfataonessa, .a 


. Muhammadan, and had a daughter, defen- 


dant No. 3, born of Alfatannessa. “On 
appeal, the ‘learned District Judge has 
upheld these findings, The main ground 
urged is as to whether the second marriage 
with Alftannessa. isa valid one during the 


` sUtsistence of the first one. “This particular 
- point does not -appear ‘to have been directly 


: - the subject of any.judicial decision. 

asa Muhammadan. His property accorde . : ted 3 vane 
ingly devolved in accordance..with the.: Qhristian embraced Islam ‘hé acquires all 
“the rights’ which a Muhammadan possesses © 
-and can contract a valid marriage -even 


the Muhammadan Law, ‘however, where a 


though the first one with the Christian wife 


‘subsists. If the first marriage were con- 


tracted im England under English forma, 
duringits subsistence, the second marriage 
would be regarded as a nullity: see Rex v. 
Hammersmith, Superintenaen:-Registrar of 
Marriages: Mir Anwaruddin, Ex parte (7). 
la ths present -case, both the parties were 
domiciled in India and both the marriages 
of Dukhiram were solemnized here. I am 
therefore of opinion that Dukhiram having 
embraced Islam, his second marriage with 
Alfatannessa was a valid one and that 
defendant No. 3 having inherited ner share 
unfer the Muhammadan Law and hav- 
ing conveyed the samé to the plain- 
tif, he is entitled to succeed. 1 agree that 
this appeal should be dismissed with 
Costs. e , 

8. Appeal dismissed, 

(7) (1917) 1 K B 634; 86 L J K B210; 115 L T 882; 
Sr P 49; 33 T L R 715 L Q R83; 61 8J 
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BOMBAY HIGH COURT 
Civil Application No. 106 of 1938 
November 14, 1938 
WassoopEw AND SEN, JJ. 
'T. L. WILSON & Co., SOLIOITORS 
— ÅPPLIOANTS 
VETsSus 
HARI GANESH JOSUI AND otarrs— 
OPPONENTS 

Contract Act (IX of 1819), 8. 2 (h)—-Nudum 
puctum—Solicitor's costs—Solicitor, if can agree to 
accept full taxed costs only in event of suecess— 
Civil Procedure Code (Act V of 1908), 0. XLV, 
r. 7—Object of security-- Solicitor, if can recover 
taged costs by summary proceeding from amount 
deposited under O. XLV, 1. 7. 

A nudum pactum is a promise not supported by 
consideration. The agreement to pay or pay some- 
thing on one side without any compensation either 
in service or in any otber manner will certainly 
not support an action. But for service undertaken 
at the request of the promisor who has enjoyed the 
benefit of the service, an action for compensation 
will lie, for it is not a bare promise. 

Where undue influence is not apparent and the 
solicitor has agreed to accept taxed costs in the 
event of success so as to lighten the burden on 
his client in the event of failure, the agreement 
can not be looked upon with disfavour, and the 
Court will respect the terms of such an agreement 
of employment. Therefore neither in practice nor 
in law such an agreement can be regarded as in- 
valid or unenforceable, 

The object of the security for costs which is re- 
quired as a condition precedent to the grant of a 
certificate to appeal to the Privy Council is ob- 
viously to secure the successful party against costs 
awarded to him in terms of the Order in Council. 
The amount is in the custody, of the Court and can 
be paid out in terms of the security and in com- 
pliance with the Order in Council. Oonsequently 
a solicitor can recover by a summary proceedings 
the amount of his full taxed costa from outof the 
deposit made in Ccurt under O. XLV, r. 7. 
Bikramkishore Manikya v, Ali Ahmad (1), relied 
on, 


Messrs. H. C. Coyajee and P. B. Gajendra- 
gadkar, for the Applicants, 

Dr. B. R. Ambedkar and Mr. L. G. Khare, 
and Messrs. Y. V. Dixit and B. N. Gokhale, 
for Respondents Nos. 1,2 and 3, respec- 
tively. 

Wassoodew, J.—This is a petition made 
by Messrs. T. L. Wilson & Oo., Solicitors of 
London, who had acted on benalf of one 
Sitabai, widow of Ramchandra Sadashiv 
Khare, respondent in a Privy Oouucil Ap- 
peal No. 97 of 3934, which was decided in 
her favour on April 13, 1937, for payment 
of the balance of the ccsts not received 
frdm their client or her executors out of 


“the security deposited in “this Court by the 


appellant under the provisions of O. XLV, 
r. 7, Civil Procedufe Code, 1908. The 
petitioners allege that they have received 
£100 from the respondent Sitabai towards 
their legal charges and an extra sume of 
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£2 from her executors after her death 
when they were brought on recor® in her 
place, and that they are entitled, under the 
terms of their agreement, to the differen&e 
between that sum dnd the sum taxed in the 
bill of costs in the*Order in Oouncil, the 
total sum payable under that order being 
£19 3s 9d. It seems that under pressure 
and persuasion of Sitahgi's agent, one 
K.N, Dharap, an Advoca% of this Ocurt who 
represented that she was helpless and poor, 
the solicitcrs agreed to defend the appeal 
for a sum less than the full taxed costs, but 
at the same time stipulated that they should 
be paid full cosis in the event of success. 
The terms of the agreement are thus 
set out in their letter dated July 27, 1933: 

“In the circumstances we are willing to defend 
the appeal for £100. You will understand that this 
is a considerably reduced fee. In the event of success, 
we shall expect to be paid the difference between the 
#100 and thetexed party and party costs which will 
be inserted in His Majesty's order.” 


It may be noted that the amount depo- 
sited bythe appellant is sufficient to pay 
the full taxed costs; and the depcsitor of 
the security in Court, namely the appel- 
lantin the Privy Council Appeal, has no 
objection to the payment of the amount 
claimed by the solicitors out of the money 
deposited. But the objection proceeds from 
the executors of Sitabai, in whosa favour 
the order of costs was made by the Privy 
Council, on the ground that the terms of 
the contract were not properly explained 
to, and accepted by, the deceased Sitabai, 
that sucha contract is void and illegal and 
that the relief claimed should not: be 
given in these summary proceedings. We 
are satisfied upon the affidavits of Nagarkar 
and Dharap and the correspondence prc- 
duced that the terms set out in that letter 
were explained to, and accepted by, Sita- 
bai and that her acceptance was conveyed 
to the solicitors by Dharap, her agent, on 
September 15, 1933, in these terms : < 

“Lam glad to say that she has accepted all your 
terms. Particularly, I may mention to you that 
she is quite willing to accept your term about the 
fees, viz, thatin case we succeed, she will give to 
you the difference between £100 andthe costs that 
will be taxed. In ease of success, you will have 
onan them and the client has no right to claim 
them.” . 

In accordance therewith the amount set- 
tled was remitted and the appeal was 
defended by the solicitors. Nagarkar, who 
is a close relative and a respectable gentle- 
man, has, in his affidavit, supported the 
siatement of Dharap that Sitabai appre- 


. ciated the contents of the letter of tke 


solicitors and agreed to abide by the terms. 
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is alleged that the proposals disclosed 
~y the s@licitors’ letter amount only toa 
Jare expectation and are no part of the 
efms of the ccntract. The expression 
“we shall expect to be paid" is a courteous 

ay of saying that it shall form a term in 
| ii contract. [tis a misnomer to say, it is a 
nudum pactum as Counsel for the opponents 
has characterized it. A nudum pactum 
is a promise not supported by consideration. 
‘The agreement to pay or pay something on 
one side without any compensation either 
in service or in any other manner 
will certainly not support an acticn, But it 
has always been recognized that for ser- 
vice undertaken at the request of the pro 
misor who has enjoyed the benefit of the 
service, an acticn for compensation will lie, 
for it is not a bare promise. We think that 
the coniract in question is enforceable in 
law. Here, we ure dealing with a special 
agreement between a solicitor and his client. 
The validity of such an agreement will 
depend in England upon the Solicitors 
Act, (1932) 22 and 23 Geo. V, C.37. That 
statute preecribes the terms on which 
such agreements should be held valid. The 
relevant provision in that Act are contained 
in s. 63. It says: 

“li Nothing in the four last preceding sections of 
this Act shall give validity to..... 

(Gi) any agreement by which a solicitor retained 
or employed to prosecute any action, suit or other 
contentions proceeding stipulates for payment only 
in the event of success in thet action, suit or pro- 
ceeding,” 

That is a provision against champertous 
agreement which is not the case here. Tne 
agreement is neither opposed to any prin- 
ciple of common law as applicable to the 
remuneration of solicitors in India who 
receive reasonable remuneraticn afier its 
being taxed bythe Masterin Equity and 
the Taxing Officer. All that is demanded 
here by the solicitors is extra payment in 
the event of success but not im excess 
of the taxed costs. ‘Ihe relevant section in 
the Act would bes, 60, cl. (1) (é) and (i), 
and the provisions of that section are not 
offended against in the present case. It is 
said that such an agreement is as offensive 
"as an agreement to receive reward in the 
event of success and Courts should dis- 
courage it. The argument is based on false 
analogy. Where undue influence is not 
apparent and the solicitor Las agreed to 
accept taxed costs in the event of success 
s0 as to lighten the burden cn his client 
in the event oi failure, tue agreement could 
not be looked upon with disfavour, and 
the Court will respect the terms of such 
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an agreement of employment. Therefore 
neither in practice nor in law such an 
agreement can be regarded as invalid or 
unenforceable. : , 

There then remains the question whe- 
thèr we should not exercise our summary 
powers in a claim of this kind, assuming it 
is essentially not one to enforce a solicitor’s 
subsisting lien. The petition is for payment 
out of the security for costs which is m- 
quired as a conditicn precedent to the 
grant of a certificatein all appeals taken to 
the Privy Council. The object of the secu- 
rity is obviously to secure the successful 
party against costs awarded to him in 
terms of the Order in Council. The amount is 
in the custody of the Court and can be paid 
out in terms of the security and in compli- 
ance with the Order in Council. Perhaps in 
complicated cases a Court would be justified 
in refraining from exercising its powers 
summarily. But the fact that it does possess 
such powers to disiribute the amount to 
the successful party, caanot be disputed 
having regard tothe terms of tke deposit 
and the provisions of O. XLV, r. 7, Oivil 
Prcecedure Code. If authority were needed, 
I would refer to Bikramkishore Manikya 
vy. Ali Ahmad (1), There the High Court 
ordered the am:unt deposited as security 
to-be paid to the respondent's solicitors in 
England in satisfaction of their ‘bill of costs 
taxed before the Privy Council. We there- 
fore allow this petition and direct the pay- 
ment of the costs from the deposit with the 
Registrar in terms of the prayer in the 
petition with costs which shall be paid by 
opponents Nos. 1 and 2. Opponent No. 4 
will bear his own costs. 


D. Petition allowed. 


(1) 58 O 1034; 134 Ind. Cas, 1071; A IR 1931 
Oal. 734; Ind Rul. (1932) Cal. 31. 
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MADHO RAM— PLRINTIFE— 
APPELLANT 
versus $ 
SITA RAM AND ANOTHER— DEFENDANTS . 
~~KESPCNDENTS 
Civil Procedure Code (Act V of 1908), Sch. < II, 
Para. 15—Objection to aard not taken before Court 
passing decree—Suit to set aside decree, if maintain- 
fho words “or otherwise invalid ” ocourring in 
Para. 15, Sch. UI, ‘Civil Procedure Qode, gare come 
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prehensive enough to include all kinds of objec- 


tions. j 

Where the objection that the arbitrator exceeded his 
powers indrawing an award is not taken before the 
Court passing the decree upon it under Para. 15, a 
separate suit will not lie to set aside the decree on 
-that ground. Raoji Naranji v. Ratansi Kanji tl), 
relied on. 


S. A. from the decree of the District 
Judge, Ambala, dated December. i6, 1937. 

Messrs. C. L. Aggarwal and M. C. Sud, 
for the Appellant. 

Messrs. Shamair Chand and Lakhshmt 
Chand, icr the Respondents. : : 

dJudgment.— This was a suit for a declara- 
tion that a certain decree obtained on the 
basis of an award was obtained’ by fraud 
and was not bindingon the plaintif. The 
learned District Judge has found that no 
fraud was proved and this is a- finding of 
fact which cannot be challenged in second 
appeal. Moreover, the power-of-attorney 
of Jado Ram in fact at the time the 
suit in question was instituted, when 
compared with the previcus power-ofs 
attorney shows that Jado Ram had full 
power to make a reference to arbitration 
as has been already held by this Oourt 
in another proceeding. It was next urged 
that a suit lies, because the arbitrator 
exceeded his powers in charging .the 
joint family property. But this objection 
could have been:-taken before ,the Court 
which passed the -:decree under Para. 15, 
Sch. II, Civil Procedure Code. The words 
“or otherwise invalid” occurring in that 
paragraph are -comprehensive enough to 
include all kinds of objections. As this 
specific remedy was available, no separate 
suit is competent; cf. Raoji Naranji v. 
Ratansi Kanji (1), 1 dismiss the appeal with 
costs, 

D. Appeal dismissed. 


(1) 54 B 696; 126 Ind. Cas. 305; A IR 1930 Bom, 
43); 32 Bom. L R 389; Ind. Rul, (1930) Bom 401. 
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DEFENDANT—RESPONDENT 
Landlord and tenant -œ Service tenure — Tenant 
rejusing service— Liability to ejeciment without quit 
*notice— Hight to hold adversely to landlord —Onus of 
proof—Injerence of permanent heritable character, 


i when cannot be justified, 5 s% 


` record under Khata No. 180. 


18316 


Where the holder of aservice tenure refuses to 
perform the services on the ground tha? no service 
can be demanded from him, such t#nant is liable to 
be ejected withouta notice to quit Murrogobind v. 
Ramritno De 4), followed. . 

Where a tenure is held to be a service tenure, the 
onus to prove that the holder of the same had the 
right to hold the tenure “in his ownright adversely to 
the zeminday, is on the holder. Nand Lal Sahu v. 
Tikait Srinivas Hukum Singh Deo (2), followed. 
Keval Kuber t. Talukdari Settlement Officer (3), 
referred to. . . ° 

The holder ofa service tenure had not produced- 
any sanad nor had she proved otherwise that the 
grant wasa grant of an estate burdened with certain 
services but merely contended relying upon the 
circumstances that the land had been allowed to 
devolve from father to son and that the tenure was 
created from many years ago and lastly that the 
zemindar did not avail himself of the services but- 
allowed her to hold on: 

Held, that there was no justification in law for the 
inference that the grant was ofa permanent heritable 
charactsr. Radha Pershad Singh v. Budhu Dashad. 
(L), followed. 
` A, from the appellate decree of the 
Deputy Commissioner Sub-J adge, Ranchi, 
dated May 25, 1937. 

Mr. L. K. Chaudhury, for the Appellants. . 
Messrs. Rai Parasnath and Radha Krishna, 
Sanat, for the Réspondent. 


Judgment.—This is an appeal by the 


‘plaintifs against the decision of the learned 


Deputy Commiss oner Subordinate Judge 
of Ranchi dismissing the suit of the plain- 
tiffs which was brougnt for ejectment of the 
defendant from 4.55 acres of land in-village 
‘Looiyo recorded: in the revisional settlement 
Defendant 
Chandu is the widow of one Manna Uraon; 
theson of Chanku Uraon, who was recorded: 
in respect of this land in the cadastral 
survey record of 1910. The land stands 
Teeurded as rent-free nokrana in the name 
of Chanku in lieu of service and nas been 
recorded as nokrana in the name of, the 
defendant in the revisional survey. Chanku 


died & or 9 years ago: since then the- 


defendant is in possession of the land 
enjoying the produce thereof without doing 
any work. , 

‘Lhe plaintiffs’ case was that during his 
lifetime Onanku rendéred services to the 
landlord as dhangarand that he enjoyed 
the land free oi rentas a service tenure. 
The defendant, on the other hand, asserted 
that the entry in the Record ut Righis 
describing tue holding as nokrana was 
wrong and she claimed the land as a 
raiyati holding in which her husband 
Manna and her husband's fatoer Chanku 
and before him their ancestors held as a 
taipat since loy ou payment of rent to the 
lanaiords; and in the alternative, asserted 
that even if the holding is held to be 


=e 
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‘nokrana, she has obtained rights of a 
permanént ténant as a result of her being 
in possession continuously as a tenant from 
avery long time. The final Court of 
fact has disbelieved tHe case of the defen- 
dant and found that®tke land in suit is 
nokrana as recorded both in the original 
and revisiona] settlements, thatthe entry 
in the Record of Rights is correct and that 
the-defendant has*failed to prove that the 
land is raiyati. As regerds the case of the 
Plaintiffs, the Courts ‘below have found that 
the plaintiffs have not adduced any evidence 
to prove when this service tenure was 
created and what were the conditions 
attached toit. The Courts also found that 
the :plaintifis did not adduce any reliable 
evidence to prove that Chanku ever render- 
ed‘ any service to them. The Courts then 


took the view that as the defendant and her. 


predecessors-in-interest have been in con- 
tinuous cultivation of the land for over 
12 years without paying any rent or render- 


, ihg any services in lieu of rent to the 


plaintiffs or their ancestors, the defendant 


“has acquired a title over the land in suit by 


.adverse possession and therefore dismissed 


we 


the suit as being barred by limitation. 
Hence the appeal before me. 

- The first question to decide -is, if the 
defendant has been able to prove whether 
the particular service tenure is the grant 
of an estate burdened with this service of. 
nokrana. The defendant has not produced- 
any sanad nor has she proved otherwise’ 


that the grant was a grant of an estate, 
burdened with certain services but merely: 1932 
anan pd relying. RAR the circumstances’ 
:fhat the land has been allowed to devolve’ . 5, ae we 
‘froin father to son and. that the tenure’ is liable to-ejeciment only 


was created from many years ago and lastly. 
that the zamindar did not avail himself of 
the: services but allowed the defendant to 


hold on, In these circumstances the principle. 
laid down by the Oalcutta High Oourt in. 


the leading case in Radha Pershad Singh 
v. Budhu Dashad (|) applies and I am of 
opinion that there is no justilication in law 
for the inference thit the grant was of a 
permanent heritable character. 


In the present case it having been found 
by. the final Court of“fact that the grant 
Was a service tenure, the plaintiffs are 
required’ to prove nothing else. In my 
opinion, the learned Subordinate Judge 
was in @rror in requiring. the plaintiffs 
to“prove that they had actually received 
services in the past from ‘Obanku or the 


(1) 22 0988. 
Romil & 12 
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defendant. The onus wås on the defendant 
to prove that they, who were allowed to 
be in possession of the land as service 
tenure, had the right to hold the land 
adversely to the plaintiffs in their indepen- 
dent right. Thecase of the defendant must 
be borne in mind that she asserted not 
that she had any independent right but 
that she and her predecessors were paying 
rent to the landlord for this holding, and 
she sought to establish this by producing 
rent receipts which were not accepted as 
genuine. 

In Nand Lal Sahu v. Tikait Srinivas 
Hukum Singh Deo (2) it was held that the fact 
that no service has been rendered to the 
grantor of a service tenure by the grantee 
for more than 12 years béfore the institu- 
tion of suit after resumption by the former 


is not sufficient to show that the grantee ` 


or his successors have held the tenure 
adversely to the grantor from the time when 
the service was last rendered. The Court 
relied upon the decision in Keval Kuber 
v. Talukdari Settlement Officer (3) which 
decided that the period of limitation begins 
after resumption of the land from the date 
of the death of the original grantes as the 
services could no longer be performed by 
him. I therefore do not see any answer 
to the claim of the plaintiff to recover 
possession of the lands in suit. “Tha suit is 
within 12 years of the date whei Caanku 
died and also within a very few years 
of the date when the present defendant 
openly. refused to perform services, viz., in 


"But it was argued that the defendant’ 
on notice of ’ 
termination of thé service. The plaintiffs’ 
asserted that the defendant was holding tha ‘ 
land as service tenure and ‘as the plaintiffs’ ’ 
were not williag to keep the defendant as 
dhangar, she had stopped performing ' 
services and that they sent a registered 
notice to the defendant on February 5, 
1935, asking her to give up p:ssession and ‘ 
before that they had also -sent a notice 
of the sane kind to Chanku on December 
18, 492%, the trial Court ‘held thit the 
notice of 1923 had not Been proved: to 
have been served. With resp3ct to the ` 
notice on tae defendant herself, the trial 
Court says: ° : e 
“Nearly two years efter this the plaintifis appear 
to have sent another notice on February 5, 1935, 
(Er, 1) asking the defenflant to give up possession 


(2) 1Pat, 292; 69 Ind. Cas, 703; A IR 1922 Pah 
541. 
(8) 1B 586, 


a 
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of the land. This subsequent notice seems to have 
been prompted by spite.” 

But on the last page of the judgment the 
trial Court appears to hold that as the 
defendant denied having received any 
notice, that notice has not been legally prov- 
ed to have been served cn the defendant. 
The lower Appellate Oourt did not deal 
with this question at all. It appears, how- 


ever, that serious disputes arose in respect: 


of this land between the parties resulting 
in a criminal case in 1932. Exhibit 4, 
the judgment ofthe Criminal Court acquil- 
ting the men of the plaintiffs on February 
10, 1933, gives an idea of the disputes 
which then arose between the - parties and 
also shows that the defendant openly assert- 
ed to the plaintiff that she refused to 
perform the services. 


To such a state of affairs the principle in 
Ansar Ali Jamadar v. C. E. Grey (4) 
applies, namely that this isa case where 
the tenant ‘refuses to perform the services 
on the ground that no service can be 
demanded from her. The tenant therefore 
is liable to be ejected without a notice to 
quit. This follows from the remarks by 
Sir Richard Garth, CO. J. in Hurrogobind 
v, Ramrutno De (5) to the effect that; 

“A distinct refusal by a tenant to perform service 


incidental to his holding renders him liable for. 


ejectment on the principle that inasmuch as the 
tenant holds the land by the performance of services, 
as soun as he distinctly refuses to perform such 
services, the consideration for his being allowed 
to continue in possession wholly fails,” 

l am therefore of opinion that the defen- 
dant is liable to be ejected without service 
of notice. I would therefore reverse the 
decision of the Courts below and grant a 


-decree to the plaintiffs for ejecting the 
‘deiendant with costs throughout. I would 


like to add that instead of remanding the 
case, if l had tsken a different view on the 
legal position than what I have stated 
above, 1 would have unhesitatingly come 
to the conclusion that notice was actually 
served on the defendant in February 1933. 
I nave looked into the evidence and do not 
believe even for a moment when she says 
that she never received any notice. In the 
whole of her examination-in-chief she did 
not say a word eas to the non-receipt of 
notice but she merely stated this as the 
last line in her cross-examination. The 
Presumption from the general course of 
conduct in sending a registered notice 
which has been proved to have been posted 
properly addressed to “the defendant has 


(4) 20 L J 403.- 
(5) 40 67. r 


dta 


not been rebutted. - Leave to appeal it 
granted. . oe 
D. Appeal allowede 
EEN 


MADRAS HIGH COURT 
Appeal No. 218 of 1934 
May 5, 1987 
VaRADACHARIAR AND PANDRANG Row, JJ. 
V.N. SUBRAMANIA IYER—APPELLANT 
versus 
K. M.8. R. M. KANNAPPA OBETTI 
AND OTAERS— RESPONDENTS 
Limitation Act (IX of 1908), Sch. I, Arts. 89, 90 
Agent serving principal under salary chit for 
period of three years—To facilitate business, 
agent also given power-of-atiorney not for limited 
period—On expiry of first, another salary chit 
executed changing only salary and commission—Suit 


"jor accounts by principal, on termination of agency 


~Allegation of excess of authority in some trans- 
actions—Article applicable—Period of agency under 
two salary chits, whether single agency—Principat 
and agent—Suit for accountsa—Agent entiiled to 
share of profiis—interest on principal, if can be 
charged in taking accounte— At date of termination’ 
of agency certain realisable aseeis not realised due 
to laches on part of principal or subsequent agent 
— Agent, whether entitled ta hare credit for such 
assets in calculation of profits. 

The plaintiff had a cloth.shop and he was also 
doing some money-lending business, The defend- 
ant became his agent under a salury chit dated 
April 28, 1919. It was for a period of three years, 
To facilitate the conduct of business, a power-of- 
attorney was executed by the plaintiff in favour of 
the defendant, This was not in terms limited to. 
any specified period. Utimately, on August 24, 
19zz, a new salary chit was executed by the de- 
fendant and accepted by the principal, under which 
the defendant was to be paid a certain salary and 
the share of profits thus varying the first chit only- 
in these respects. The power-of-attorney was, how;; 
ever, continued. The business of the agency was, 
terminated on’ January 28, 1925. A suit for accounts 
was instituted by the principal against the agent’ 
on January 25, 192%, and the plaint also alleged: 
that in certain transactions the defendant had; 
acted in excess of authority. Defendant pleaded 
& bar of limitation under art. 90, Limitation Act, 
and in the alternative thatthe two agencies under 
the two salary chits should be treated as distinct: 
agencies and the suit in regard to the first period; 
should be held to be barred : 

Heid, that though, as the plaintiff was in posses- 
sion of the accounts relating to the defendant's. 
conduct of the agency, the plaintiff had not to 
pray for a general accounting and only took ex- 
ception to particular matters appearing in the 
account and alleged that in certain transactions 
the defendant had acted in excess of his authori- 
ty, yet the suit was for account and was gov- - 
ernea by Art, oY and not by Art.90 and that as 
the object of the salary chit was only to fix the 
salary of the agent and as there was a continuous 
Course of management by the defendant and no 
new accounts were opened for the so-called second | 
period of agency and no new power-of-attorney “ 
was executed in respect of the second period of 
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Tuari (J) and Ramanathan Chetty v, Kasi (2), 
ipd on, 

The ordinary rule of law, is that as between 
| artners or between the prindipal and an agent who 


gency the périod from 1919 to 1925 must be con- 
idered as@one siegle agency. Muthiah Chetty v. 


3 paid for his services by®a share of the profits of 

e business, interest on capital is uot to be charged 
2 taking accounts unless there is some agreement 
o that effect. [p.81, col. 2] 

An agreement begween the principal and agent 
«rovided that ‘interest@xpenditure' was to be allow- 
ad before profit was ascertained: 

Heid, that the parties meant to exclude only the 

pare oyments actually made by way of interest to 
trangers and not that the interest on capital in- 

vested by the principal was to be allowed before 

| ake pa of profit. Riston v. Grissell (3), dis- 
inguished. 






Where on the date of the agent's leaving the 
PMMusiness particular outstandings arising. out of 
credit transactions during the period of agency 
were really realisable assets the mere fact that by 
reason of subsequent events, i. e., either on account 
of change in the situation of the debtors or because 
of laches or negligence on the part ofthe principal 
‘or his agents in making the collections, some of 
‘tthesa outstandings have not been realised, should 
mot be insisted on to the prejudice of the agent 
‘even in calculating profits in taking accounts be- 
tween principal and agent. fp. 85, sol. 1] 
- A, against the decree of the Sub-Judge 
(Principal), Sumbakonam, in O. 8. No. 29 
of 1931, 
Messrs. K. V. Krishnaswamy Iyer and R. 
Ramasubbu Iyer, for the Appellant. 
Messrs. T. M. Krishnaswamy Iyer and 
T, S. Krishnamurthy Iyer, for the Respon- 
dents, 
dudgment,—This appeal arises out of a 
suit between a principal and his agent. 
The plaintiff had a clothshop in Kumba- 
konam and he was also doing some money- 
lending business there. The defendant 
' became his agent at Kumbakonam under 
“a salary chit (Ex, A) dated April 238, 1919. 
As usual it was for a period of three years 
and provided that the defendant snould 
receive a salary of Rs. 60 per mensem. 
Ono May 18, however, the plaintiff gave a 
letter (Ex. 1) to the defendant which re- 
cords a previous understanding to the 
effect that in addition to salary, the defend- 
ant was to be paid 5 per cent. of the profits 
after deducting “interest charges” and 
other charges, To facilitate the conduct 
of business, a power-of-attorney (Ex. B) 
was executed by the plaintif in favour of 
the defendant on November 12, 1920; this 
was not in terms limited to any specified 
period. When approaching the expiry of 
the three years’ term under Hr. A, the 
defendant was apparently pressing the prin- 
. ciple for increased remuneration and in 
-Ex. lea, dated May 15, 1922,the principle 
~wrote to the defendant to say that from 


April 28, 1922, (when the stipulated term 
of Ex. A ends) the salary might be fixed 
according to the scale that might be settled 
hereafter. Ultimately, on August 24,1922, 
a new salary chit( Hx, C) was executed 
by the defendant and accepted by the 
principal, under which the defendant was 
to be paid a salary of Ks. 90 per mensem 
and the share of profits was fixed at 7 
per cent. bo'h to take effect from April 
13, 1922, The defendant continued in the 
business of agency up to January 24, 1925, 
when he started a new business of his own 
and left the plaintiff's shop. 


A number of allegations were made 
against the-defendant in the plaint, in 
respect of the manner in which he had 
conducted the business and in respect of 
the alleged omissions on his part to render 
proper accounts and to prepare stock list, 
outstandings list and so on. On most 
matters the lower Court has found in the 
defendant's favour. But as it was of opinion 
that there had not been a complete render- 
ing of accounts, in the sease contemplated 
by law as between principal and agent, 
it passed a preliminary decree for accounts 
being taken. It is in respect of some of 
the directions given in that preliminary 
decree that questions have been raised in 
the appeal as wellas in the memorandum 
of objections. A general question was 
also raised in the appeal to the effect that 
the suit was barred by limitation. 


The question of limitation may be dis- 
posed a at the outset. On beaalf of the 
appellant (defendant) Mr. K. V. Krishna- 
swami Ayyar contended that the suit must 
be held to be governed by Art. 90 and not 
by Art. 89 and, in the alternative, that 
even under Art. 39, the two agencies uader 
Exs. A and O must be treated as distinct 
agencies and the suit must be held to be 
barred so far as the accounts of the first 
agency are conceraed, because the present 
‘suit was instituted only on January 25, 


1928. We do not think that either of these 


contentions is well founded. ‘The present 
suit js undoubtedly a sult for account, 
though, as the plaintiff was ip possessi n of 
the accounts relating to.the defendant's 
conduct of the agency, the plaintiff had not 
to pray fora general accounting but onty 
took exception to Particular matters appear- : 
ing in the accounts. The mere fact that 
the plaint also contained allegations that 
in certain transactions the defendant had, 
acted in excess of his authority will not 
make the suit any the less one governed 
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by Art. 89 : see Muthiah Chetty v. Alagappa 
(1) The argument founded upon the 
existence of two salary chits is equally un- 
tenable. As has been observed in Rama- 
nathan Chetty v. Kasi (2) and the connected 
cases, the principal purpose of the salary 
chit is to fix the remuneration of the agent. 
Whether on the termination of the period 
fixed in the salary chit the agency also 
terminated or not is a question of fact 
and nota question of law. The defendant 
himself in his deposition admits that the 
object of the salary chit was only to fix 
his salary ; he adds “the period cf business 
was not fixed, i. e. of the business to be 
done by me". When it is remembered that 
there-was a continuous course of manage- 
ment by the defendant and no new ac- 
counts were opened for the so called second 


, period of agency and no new power-of- 


attorney was executed in respect of the 
second period of agency, and the increased 


` remuneration provided for under Ex, © 


-is made to take effect not from the date 
of Ex, O but even from April 13, 1922, 
wlich covers part of the period covered by 
Ex. A, we do not think thereis any justi- 
fication for artiicialy splitting up the 
defendant's conduct of the plaintifi’s busi- 
ness into two separate agencies. We there- 


fore overrule the plea of limitation, 


‘Lhe main objection taken onthe meriis 
in tne memorandum of appeal relates to 
the way in which the lower Court has 


_ directed the profits to be calculated for the 


purpose of determining the 5 per cent. 
or 7 per cent. payable to the defendat 


’ under Ex. 1, as part of his remuneration. 


‘The plaintiff had invested some money as 


. capital in the Kumbakonam business. In 


the deposition he states it was Rs. 21,000. 
He claims that before the profits of the 
business can be ascertained for the purpose 
of calculating the defendants’ share there- 
in, interest at reasonable rate on tue capital 
thus invested by him should be deducted. 
The lower Court has acceded to this con- 
tention apparently on the ground that the 
plaintif spoke in favour of it in his evi» 
dence. The matter is, however, one of con- 
struction of lik. 1 and not one to be decided 
on oral evidence. 

«The ordinary rule of law, as stated in 


6 Lindlay on Partnership, Edn. 16, p. 459, is 


that as between partners or between the 
principal and an agent who is paid for 
his se:vices by a share cf the profits of 
` (1) 41 M1; 45 Ind, Gas, 430; A IR 1918 Mad. 31. 


. (2). 31 M L J 685;.36 Ind. Cas, 805; A I R 1917 Mad, 
4554 L W 452; (1916) 2 M W N 360, 
Ld 


issie 
the - business, interest one capital ‘is -n. 
to be charged in taking accounts unle 
there is some agreement to that effet 
The decision in Riston v. Grissell ( 
carried this rule so far as to disallow im 
terest even ia a case where the prinéip; 
had invested borrowed money in tb 
business. The present case is no dcul 
distinguishable as oreh Which there isa 
agreement between the parties regulating 
the matter. Butin determining the scop» 
of that agreement, one has to remeniber the 
such is the rule of law and except tothe 
extent to which the agreement has clear], 
indicated a different arrangement betwee»— 
the parties, the defendant will be entitlee 
to the benefit of the general rule. There 
can be litile doubt that the present cas: 
differs from Riston v. Grissell (3) so fa» 
as. any portion of the money invested is 
the business had been borrowed. Exhibit ii 
expressly provides that the profits are ti 
be ascertained after allowicg for “interest 
expenditure” but the collocation of tLe wordo»— 
“interest expenditure” (vatti chilavy) clearly 
suggests that all that was meant was» 
“charges or outgoings” to be debited to 
the business on the ground tuat they had 
to be paid to outsiders. It seems to us too 
much to say that the parties intended that 


the profits realized in the business should 


be notionally divided into two portions, one 
to be regarded as interest on the capital 
invested in the business and the other to 
represent profiis. It is noteworthy that the 
document does not provide any standard or 
rate with reference to which the interest 
is to be so calculated. The use of the 
expression vatti chilavu is more consis: 
tent with the view that the parties meant 
to exclude only the payments actually made 
by way of interest to strangers. The 
direction in the lower Court’s decree must 
therefore be varied to the extent that it 
allows even interest on the plaintiff’s 
capitalto be conducted before ascertaining 
the profits. 


The other objection raised by Mr. K. V. 
Krishnaswamy lyer in his appeal is against 
the direction in the lower Court's decree 
that the profits should be ascertained on 
the basis of the amount ‘actually realised’ 
by the sales or other kind of business 
done by the defendant after deducting 
the shop expenses ignoring all bad and 
irrecoverable debts. ‘This matter assumes 
importance in the case because the defen- 
dant had in accordance with the course 


(3) (1868) 5 Eq, 326, 
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f business made sales in credit to a 
Pemarge extept anda considerable porticn of 
hese ou®standings had nct been realised 

y the time the defendant left the plaintiff's 

E Ab The implication of the direction 
wm bove quoted from the lewer Court's decree 
s that except to the extent to which the 
—amòbunts due frum customers to whom 
oods had been sold on credit had actually 
E realised ih cash, the business, should 
e deemed to Bate made no profits at 
mall for the purpose of ascertaining the 
«defendant's share of the profits. This 
implication is not altogether justified. Mr. 
Krishnaswami Iyer went to the extreme 
length of contending that as the debts 
due from the customers were taken over into 
the new accounts which the plaintiff opened 
when the defendant left the shop, all the 
debts so taken into the new account must 


be deemed to have been actually realised’ 


or at any rate to have been accepted as 
good assets and the profits should there- 
fore have been calculated on the basis 
that they all have been realised. Wedo 
not think this extreme contention is 
warranted. Tke process of a succeeding 
agent taking over at a valuation “the 
cutstandings due during the ccnduct of a 
business by a prior agent is no doubt well- 
known amongst Chetties; but the evidence 
dces not show that any such process was 
gene through in the present case. The 
busi.ess was a Single business and ‘when 
the defendant left the business, the plaintiff 
had no alternative but to accept all the 
oulstandings as they stood at the time the 
defendant left the business and make his 
best efforis to realise them. The mere 
fact of the entries having been carried 
into the new bocks does not justify the 
inference that all the outstandings were 
accepted by the plaintiff as good assets. 

On the other hand, Mr. K. V. Krishna- 
swami Jyer is justified in his contention 
that where particular outstandings arising 
out of credit transactions were really 
realisable asseis on the date when the 
defendant left the business, the mere fact 
that by reason of subsequent events, i. e. 
either on account of change in the situation 
of the debtors or because of laches or 
negligence on the part of the plaintiff or 
his agents in making the collections, some 
of these outstandings have not been 
realised should not be insisted on to the 
prejudice of the defendant, even in calcu- 
lating profits. It is also true that the 
outstandings need not be classified under 
these. two heads as though they are 


exhaustive; it ig possible that some oute. 
standings still remain unrealised or have. 
merged in later accounts, without having 
actually become bad and irrecoverable. 
This possibility must be ascertained 
with reference to the facts in each case. 
The direction in cl. (d) of the lower 
Court's preliminary decree must therefore 
be varied so «s to make it clear that in 
ascertaining profits for the purpose of 
calculating the defendant's share therein, 
the Commissioner and the Court will have 
due regard to the state of the debtors 
at the time that the defendant left the 
business and while the plaintiff will be 
entitled to exclude the debts which may. 
be actually found to be or to have become, 
bad or irrecoverable through no fault of- 
his or his agent, the defendant will be: 
entitled to have taken into account not 
merely the outstandings actually realised’ 
but the outstandings which might in due: 
course have been realised except for the. 
laches or negligence or undue delay on 
the part of the plaintiff or his later agents.. 
It was suggested by Mr. K. V. Krishnaswami 
Iyer that the question as to what ou'- 
standings must be treated as bad and’ 
irrecoverable must be decided by the Court. 
This is of course so, But normally the- 
matter will be dealt with in the first instance 
by the Commissioner and both parties 
will be at liberty to raise objections before. 
the Court to any opinion pronounced by- 
the Commissioner on this point. Subject 
to the modifications above indicated, the: 
decree of the lower Court is confirmed. 
and the appeal is otherwise. dismissed. 
As the appellant his succeeded in part 
and failed in part, there will be no order 
as to costs in the appeal. 

In the memorandum of objections the- 
plaintiff attempts to raise two points: (1) 
one against the finding of the lower Oourt 
as to the defendant's authority to sell’ 
goods on credit, and (2) the other against. 
the lower Court's finding disallowing the 
plaintiff's claim in respect of the lace 
business Carried on by him in partnership 
with one Onellam Iyer. As regards the 
first point, we see little force in the objec- 
tion? not merely has it been ths course of 
business to sell on credit but the evidence’ 
also shows that the plaintiff was all along 
aware of this course having been followed: 
by the defendant and never took any* 
exception. As regards the lace business,’ 
the lower Court wasright in its view that 
it had nothing to do with the particular 
contract of agency to which the suit relates, 
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The memorandum of objections ia accord- 
ingly dismissed with costs. 
NS. _ Appeal partly allowed. 





ALLAHABAD HIGH COURT 
Second Civil Appeals Nos. 10.3, 1074 and 
1675 of 1934 
January 16, 1939 
BENNET AND VERMA, JJ. 

J AGANNATH—PLAINTIPE— APPELLANT 
versus 
MUNIOIPAL BOARD, SORON—Darenpant 
— RESPONDENT 

U. P. Municipalities Act (II of 1916), ss. 326 (2), 
160,164, 293~Suit for declaration that bye-law is 
illegal and for injunction restraining Board from 
taking proceedings to recover fees charged under it— 
S. 326 (D, if bars such suit— Civil Court, if can take 
cognizance of such suit — Ss. 160 and164, if apply— 
Fees which Board is autkorised to charge under s. 293, 
whether amount to taxes which are dealt with in 
Chap. V. 

In a suit for a declaration that a certain bye-law 
framed by the Municipal Board is illegal, the cause of 
action which the plaintiff has is a recurring one 
which arises from day to day aslong as that bye-law 
is in existence. Section 326 (3), U. P. Municipalities 
Act does not bar the suit of this nature. Ambika 
coe v. Satish Chunder (1), relied on. [p. 87, col. 


“A suit for such a declaration and for an injunction 

restraining the Board from taking proceedings of 
attachment or sale against the plaintiffs for the 
recovery of fees charged under the bye-law, is 
cognizable by a Civil Court, since its cognizance is 
neither expressly nor impliedly barred. Suits of 
this nature are clearly cognizable by the Civil 
Courts unless their cognizance iseither expressly or 
impliedly barred. Sections 160 and 164 of the Act 
occur in Chap, V and clearly deal only with those 
taxes which sre dealt with in that chapter and the 
imposition of which is authorized by s. 128. It is 
clear, therefore, that ss. 160 and 164 have no applica- 
tion to the fees charged in respect of projections over 
streets and drains under a bye-law so as to deprive 
the Civil Courts of their jurisdiction Sheo Narain 
v. Town Area Panchayat, Chhabramau (2), distin- 
guished. |p. 87, col. 2.] 

The fees which a Municipal Board is authorized to 
charge under s. 293 do not amount to taxes, pro- 
perly so-called, which are dealt with in Chap. V of 
the Act. The fact that these fees may be recovered 
in the manner provided by Ohap. VI cannot make 
them taxes, f 

8. C. As. from a decision of the Additional 
Sub-Judge, Etah, dated June 1, 1936. 

Mr. M. L. Chaturvedi, for the Appellant. 

Messrs, Shiva Prasad Sinha, M. Nasim 
and Begum Faftuqi, for the Respondent. 

Verma, J.—Thege three ccnnected second 
appeals arise out of three different suits 
filed by three different.perscns against 
the Municipal Board, Soron. The points 
that arise fcr decisiqn, however, are the 
same in all the three appeals. The appel- 
lant in each case was the plaintiff. The 
suits have been dismissed by both the 


a 
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Courts below. In the year 1930, certain 
hye-laws were made by hbe Municipal 
Board under s 298, List I, heading J (d) 
of the U. P. Municipalities Act (No. 2 ‘of 
1916) fcr charging fees in respect of pro» 
jections over streets and drains. These 
bye-laws were confirmed by the Comnuiis- 
sioner. The projections of the plaintiffs 
in each of these cases havé been in exis- 
tence from before the passing of the bye- 
laws in question. Bye-law No. 1! deals with 
existing projectiors and provides that the 
rates noted in the schedule will applv also 
to all projectionsof the nature of saiban, 
takhtas and patia zerin. The Municipal 
Board acting under these bye-laws took 
certain steps to recover from the p-aintiff 
in each case what it considered to bs due 
to it under these bye-laws, Therenp-n 
these suits were filed, the relief claimed 
being a declaration that the bye-law pissed 
by the Municipal Board, Soron, under 
which a certain sum of money had been 
demanded from tke plaintiffs was “illegal” 
and was “not connected wih the stene 
slabs of the plaintiffs’. It was also prayed 
that a perpetual injunction be issued to 
the defendant Board restraining it from 
taking procecdings of attachment or sale 
against the plaintifis for ihe recovery of 
the amount in questien The grounds 
on which the bye-laws in question are 
attacked and are alleged to be illegal and 
ultra vires cf the Beard are’ given in 
paras. 3 and 4 of the plaiht. The issue 
framed by the trial Court on this point 
was Issue No. 5 which runs thus: 

“Was the defendant competent to frame the bye- 
Laws in question and were they properly framed, 
and can a demand be made from the plaintiff in 
pursuance thereof ? 

Among the pleas taken by the defend- 
ant Board in its defence were the pleas of 
limitation and jurisdiction, and those are 
the oaly two questions with which we are 
concerned in these appeals. The trial Court 
held that the suits were barred by time. On 
the question of jurisdicticn, it held that the 
Civil Court was competent to entertain these 
suits. The lower Appellate Court has 
decided in favour of the defendant Board 
on both the points mentioned above, namely 
limitaticn and jurisdiction and has not 
decided the other issues that arose. The 
only questions that have been argued before 
us are the questions mentioned above, 
namely whether the lower Appellate Court 
is right in holding that these suite are 
barred by limitation and whether it is 
right in holding that the Oivil Court has no 
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jurisdiction to entertain these suits. No 
ther paift, for example, whether a suit 
for a declaration of the nature prayed for 
it these suits can be maintained, has been 
raised and we express.no opinion on that 
question, M 

The grounds on which the lower Appel- 
late Court has held that these suits are 
barred by limitation are these. A notice 
was served bythe Board on these plaintiffs 
in July 1932 demanding payment of the 
fee in question and. the movable property 
of each of these plaintiffs was attached in 
January 1933. The Court below has taken 
the view that in view of the provisions of 
sub-s. (3) of e, 326, Municipalities Act, the 
suits should have been filed within six 
months, at any rate, from the attachment 
of the movable property, if not from the 
service of the notice, and asthe suits were 
not filed until January 19, 1934, the Court 
below has held that they are barred by 
time. Learned Counsel for the plaintifs- 
appellants has urged that s. 326 (3) has no 
application to a suit of this nature, and that 
in a case of thie charac'er the plaintiff hag 
a recurring cause of action. He has cited 
the case in Ambika Churn v. Satish 
Chunder (1) in support of his contention. We 
agree with the decision in that case and 
are of opinion that the contention of the 
learned Counsel is correst. The word “act” 
which has been used by the Legislature in 
suk-s. (1), s. 326, U. P. Municipalities Act, 
occurs also in the corresponding section of 
the Bengal Municipal Act, namely s, 363, and 
the learned Juges in their judgment in this 
case cited have observed that the word 
ac” refers to tortious acts. We agree with 
the opinion expressed in the judgment. The 
declaration prayed for is in respect of a 
bye-law framed by the Municipal Board 
and it seems to us that the cause of action 
which these plaintiffs Lave is a recurring 
one which arises from day to day as long 
as that bye-law is in existence, In our opi- 
nion s. 326 (3, does not bar the suit, 

The second ground on which the lower 
Appellate Court has based its decision dis- 
missing the suits is that the suits are not 
cognizable by the Civil Court In our opi- 
nion, the judgment of the Court of first 
instance on this point was correct and the 
lower Appellate Oourt has erred in differ- 
ing from it, The Oourt below dres not 
refer to any section of the Municipalities 
Act, but it has been argued by the learned 
Counsel appearing for the respondent Board 
that the jurisdiction of the Civi] Court is 
_ Gd) 20 W N 689, 


barred by reason of the provisione of 
ss. 160 and 164, Municipalities Act. Now 
the bye-laws in question have been framed 
under s. 298, List I, heading J (d) and 
deal with fees to be paid undere, 293 (1) 
of the Act. Section 293 (1) runs thus: 

“The Board may charge fees to be fixed by bye- 
law or by public auction or by agreement for the 
use or occupation (otherwise than under a lease) 
of any immovable property vested in, or entrusted 
to the management of the Board including any 
public street or place of which it allows the use 
or occupation whether by allowing a projection 
thereon or otherwise.” 


It is to be found in Chap, VIII, headed : 
“Other powers and penalties” under the sub- 
heading ‘Rent and charges", The portion 
of the Act which deals with taxation is 
Ohap. V ands. 128 enumerates the taxes, 
properly so-called, which can be imposed by 
a Mnnicipal Board. It seems to us that the 
fees which a Municipal Board is authorized 
to charge under s. 233 do not amount to 
taxes, properly so-called, which are dealt 
with in Chap. V of the Act, Sub-s. (2) of 
s. 293 lays down that the fees mentioned 
in the section may be recovered in the 
manner provided by Chap. VI, and s. 166, 
which is ths first section of Chap. VI, deals 
n t only with taxes but also with “any 
other sum declared by this Act or by rule 
to be recoverable in the manner provided 
by this chapter.” But the fact that these 
fees may be recovered in the manner prc- 
vided by Chap. VI cannot make them tax*s 
which are dealt within Ohap. V. Sections 
160 and 164 on which reliance is placed 
on behalf of the Board occur in Chap. V 
and clearly deal only with those taxes which 
are dealt with in that chapter and the 
imposition of which is authorized by s. 128, 
It is clear, therefore, that ss. 160 and 14 
have no application to the fees in question. 
It may also be pointed out that s. 318 of ths 
Act provides an appeal to the District Magis- 
trate against an order or direction made by 
a Board or under a bye-law made under 
heading G of s. 298 but does not provide 
any appeal against an order or direction 
under a bye-law made under any other 
heading of that section. Section 321 of the 
Act also has therefore no application. Suits 
of this nature are clearly cognizable by 
the Civil Courts unless their cognizance is 
either expressly or impliedly barred, The 
only sections of the Municipalities Act on 
which reliance has been placed by the 
learned Counsel appearing for the respon- 
dent Board do nots in our opinion, apply. 
The lower Appellate Court has relied on 
the case in Sheo Narain v. Town Area 


e 
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Panchayat, Chhabramau (2), In that case 
the question tbat arcse for decision was 
with respect to a tax properly sc-called. 
The case is, therefore, distinguishable For 
the reasons given above, we allow these 
appeals, set aside the decrees of the Courts 
below and remand these cases to the lower 
Appellate Court with directions that it shall 
Te-atmit ` tbe appeals to their original 
numbers and shall proceed to decide the 
remajning issues that arise in these cases. 
Costs here and hitherto shall be costs in the 
cause. 
D. Appeals allowed. 


o) 1936 A W R 107; 159 Ind. Cas. 897; A IR 1936 
All. 117; (1936) A L.J 33; 8R A 525. 
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Appeal No. 135 of 1931 
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VENKsTAsDBBA Rao AND 
ABDUR RAHMAN, JJ. 

ALAM KHAN SAHIB—APPELLANT 
VETSUS 
A. L. M. KARUPPANNASWAMI NADAN 

AND OTHERS—RESPONDENTS. 

Religious endowment—Alienation of trust property 
— Powers of trustee—Adrerse possession, when begins 
— Possession ~ Presumption as to — Limitation Act 
(IX of 1908), Sch. I, Arts. 142, 144—Ejectment suit— 
Plaintiff setting up title of landlord against defendant 
—Titie found false—Article applicable. 

Ntwithstanding that property devoted to religious 
purposes is, asa rule, inulienable, it is well-settled 
law that a trustee has power to incur debte and to 
alienate the trust property to the same extent as the 
manager of an infant heir. His alienations can be 
justified by proof of necessity for the preservation of 
the endowment or institution. Vidya Varuthi Thirtha 
Swamigal v. Balluswami. Ayyar (D and Dalvasi- 
khamani Ponnambala Desikar v. Periyannan Chettiar 
(2), reliedon. [p. £9, col. 1.] 


Where the disposition by the trustee is of the 


| “math and its - properties” (which apparently means 


the institution itself), it is wholly void and would in 
law pass no title, with the result, that the possession 
of the assignee would be adverse from the moment 
of the attempted assignment. Where the assignment 
isof one or more of the properties of the math, as 
distinguished from the institution, adverse possession 
will commence to run from the cessation of the office 
of the alienating makant. The reason is, that though 
the grant purports to befor alonger period, it is 
good tothe extent of the mahant's interest, so that 
no question of adverse possession can arise during 
the period when the grant is effective. Ifa suit®by 
the predecessor is baræd, his right is extinguished and 
the succeeding trustee is equally without title. When, 
the disposition amounts to a negation of the trust, 
the statute would run from the very date of the 
alienation. {p. 89, col. 2.] è 

Oase-law referred to.] 

he presumption of a lawful origin in support of 
proprietary rights, long andequietly enjoyed, is not 
a branch.of the Law of Evidence, but a presumption 
arisingin law in the absence of evidence. It is 
the completion of a. right, to which circumstances 
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clearly point, wheretime has obliterated any record - 
ofthe original commencement. The quegtion is in- 

dependent of such factors as, the lenggh of ®ime, the 

presence of recitals or the production of the deed, 

the doctrine being invoked where there is failure of 

evidence owing to lapse of time. [p. 91, col, 2.] 

[Case-law referred to.] ° 

Where in a suit for ejectment the case set up by the 
plaintiff is one of tenancy, it is tantamount tosaying 
that the defendants, when they repudiated his title 
as landlord, dispossessed him, so that here is in 
effect an assertion of possessiog and disposses- 
sion precisely whatis contempl@tcd under Art, 142, 
Limitation Act. The mere fact that the plaintiff's 
witnesses depose that the suit properties were 
never, to their knowledge, in the possession of 
the plaintiff, but, on the contrary, strangers were - 
in possession, this evidence of course falls short 
of what would be requisite under Art 114. That the 
plaintiff wag out cf possession, would not suffice ; the 
admission that strangers were in possession, would be 
equally insufficient for, it might mean that there 
were independent trespasses not connected as of right. 
Venkatarayudu v. Sankarayya (24), Gopal Chunder 
Chukarbutty v. Nilmony Mitter (25) and Behari 
Lal v, Narain Das (26), relied on. Periya Jeeyana- 
garswamt v. Mahomed Esoof Sahib (27), Sulaiman 
Rowther v, Dawood Khan Sahib (28), Ramanuja 
Chariar v. Sundarachariar (29) and Kunhi Moidin 
v. Pakkar Kuity (30;, dissented from. [p. 92, col, 2] 

A. against the judgment. and decree of 
the Sub-Judge, Kumbakonam, dated:. 
August 19, 1930. < : : 

Messrs. K. Rajah Ayyir and S. Nagaraja 
Axyar, for the Appellan:s, 

Messrs, S. Panchapakesz Sastry, K R. 
Krishnaswamy Iyer, K. S. Desikan, A. S. 
Viswanatha Iyer and S. Muthiah Mudatiar, 
for the Respondents 

Venkatasubba Rao, J.—This appeal 
Taises two important questions; first, as to 
limitation and adverse possession in suits 
by trustees of religions institutions, and 
secondly, as to a presumption ia support of 
titles from long eujoyment. Tre suit has 
been brought for the recovery of nearly 
60 items of immovable property from about 
as many defendants. The plaintiff (the 
appellant) claims them as the present trustee 
of an institution kuowa as the Bairam 
Khan Thaikkal. The lower Qourt has up- 
held tha plaintiff's contention that there 
was a valid wakf and that the gift of the 
lands, by whomsoever made, was confirmed 
ia 1865 after the inam inquiry. The original 
trustee was said to be a holy saint, an 
ancestor of the plaintiff, who may be called 
Bairam Khan I. Nothing is kaown of the 
‘subsequent history of the Tnaikkul till the 
trusteeship was assumed by Bairam Khan 
Il, the father ofthe plaintiff. He was a 
long-lived man, who after alienating tLe 
bulk of the trust property, died in the year 
1914. The plaintiff brought this suit in 
1926, i. e., just on the eve of the expiry of 
12 years from his father’s death,” The sult 
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nds, as the learned trial Judge points out 
his careful judgment, fall under two 
roups: (1) thé lands of those defendants 

bg trace their title to Bairam Khan II, 

d (2) those who held under alienations 

nostly dating from a period anterior to 

im), made by person® whose connection 
«ith the Thaikkal has not been shown. The 

econd group may be further sub-divided 
ato ta) such ofgthose defendants as gave 
«ositive evidence “of their possession re- 
juisite under Art. 144 and :b) these in 
whose case this evidence was lacking, they 
iaving remained: ex parte in the lower 
Jourt. 
All the properties claimed fall under the 
me or the other of the categories mentioned 
bove. The law governing the present case 
is, as it stood, before the recent amendment 
Í the Limitaticn Act, which in 1929 enacted 
hree new Articles 134-A to 134-0. It isun- 
necessary to show how the law was gradual- 
ly developed by the decisions of the Judicial 
Committee, as it would quite suffice to state 
the principles which may now be taken as 
established by authority : 

(1) Notwithstanding that property devo- 
ed to religious purposes is, as a rule, inalie:- 
able, it is well settled law that a trustee 
has got power to incur debts and to alienate 
the trust property to the same extent as 
the manager of an infant heir: ses Vidya 
Varuthi Thirtha Swamigil v. Balluswami 
Ayyar (1) at pp. 32tand 325, His aliena- 
tions can be justitied hy proof of necessity 
for the preservation of the endowment or 
institution: Daivasikhamani Ponnambala 
Desikar v. Periyannan Chettiar (2) at 
p. 274. (2) Where the disposition by the 
trustee is of the “math and its properties” 
(which apparently means the institution 
itself), it is wholly void and wouldin law 
pass no title, with the result, that the posses- 
sion of the assignee would be adverse from 
the moment of the attempted assignment: 
see Ramcharan Das v. Naurangi Lal (3) 
at pp. 129. (3) Where the assignment is of 

(1) 48 I A 302 at pp, 324, 325; 65 Ind. Oas. 161; AIR 
1922 P O 123, 44 M 831; (1921) M W N 449; 41 ML J 
346;3 UP L R (P O) 62; 15 LW 78; 30M LT 68; 
ee nT: 26 O W N 537; 24 Bom, L R 629; 20 A LJ 

(2) 63 L A 261 at p 274; 162 Ind. Oas. 465; A IR 1936 
P 0183; 59 M 809; 19360 L R 326; 1936 A L R503;8 

32 B R 567; 40 OW N 901; 44L WI; 38 
702; 17 P L T 480; 1936 O W N 566; 
(1936) M W N 733; 71M L J 105; 38 P L R 793; 630 
L J 491; (1938) A L J 977(P O). 
(3) 601 A 124 at p 129; 142 Ind, Cas. 214; A IR 1933 
4 5 at. 291; Ind. Rul. (1933) P O 56; 14 PLT 
185; 37 L W 512; 64 M L J 505;(1933) M W N 272; 10 O 
W N 455; 37 C W N'541; (1933) A L J}327;57 O L 
J 229; 12 Pat, 251; 35 Bom, L R 530;17 R D 754 (PO. 
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one or more of the properties of the math 
as distinguished from the institution, 
adverse possession will commence t2 run 
from the cessation of the office of the alienat- 
ing mahant, The reason is, that though the 
grant purports to be for a longer period, it is 
gocd to the extent of the mahant's interest, 
so that no question of adverse possession 
can arise during the period when the grant 
is effective. (See the same case, pp. 130 
and 131%.) This rule will be stated more 
fully later on, (4, If a suit by the pre- 
decessor is barred, his right is extinguished 
and the succeeding trustee is equally withe 
out title. This is deinitely laid down in 
Gnanisambanda Pandaram Sannadhi v. 
Velu Pindaram ‘4) where the coatention 
that there was a creation of successive 
lifc-2states was refuted on the ground that 
Jotendromohan Tagore v. Ganendramohan 
Tagore (5) is as muck “applicable to a here- 
ditary office and endowment as well as to 
other immovable propery”. As observed 
by Banerjee, J. in Nilmony Singh v 
Jagabandhu Roy (6): 

“The succeeding shebaits form a continuing repre- 
sentation of the idol’s property. To hold otherwise 
would lead to a most anomalous result; for, then it 
would follow .... the eleventh skebait—it may be 
after a hundred years or more—would still be in 
time to institute a suit for recovery of possession "“ 

[See also Chidambaram Chetty v. Mini 
Ammal (7) and Mitra on Limitation, Vo. 1, 
pp. 215 and 216.] (5) Wnen, unlike case 
No. 3, the disposition amounts to a nega- 
tion of the trust, the statule would run 
from the very date of the alienation. The 
principle underlying this is that the disposi- 
tion is not made by the trustee as such, but 
the property is treated as his private prc- 
perty and the act is adverse to the trust, with 
theresult, that the period of limitation would 
commence from the date cf the disposition. 
This is illustrated by Subbaiya Pandaram 
v. Mahomed Mustapha Maracayar (8), where 
the properly was sold in execution, but the 
rule equally applies to a voluntary sale: 
Debendra Nath v. Nahar Mal (9) at p. 677 


(4) 23 M 271; 271A 69; 7 Sar. 671; 10 M L J 29;40 
W N 329; 2 Bom. L R 597 {P O), 

(5) IA Sup Vol. 47;9BL R377; 18 WR 359; 2 
Suthar 692; 3 Sar. 82 (PO). 

(6) 23 6536. A 

(7) 23 M 439;9 ML 18, 

(6) 50 I A295; 74 Ind. Cas, 492; AIR 1923 PO 175; 
46 M 751; 21A LJ 730; 45 M LJ 588; 25 Bom, LR 
1275; 18 L W 903; (1921) M W N65;:80 W N 493; 
2 Pab. L R 104; 38 M L T 285; 40 O L J 20» 


P O} 
: AIR 1930 Cal. 673 af p 677; 128 Ind. Cas. 195; 34 
O WN 498; 51 OL J 547; Ind. Rul. (1931) Cal. 51. 
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and the judgment of Ramesam and 
Stone, JJ. in appeal (not reported). 
Venkatasubramaniya Ayyar v. Sivagurus 
natha Chettiar (10). (t) These rules are 
not confined to madathipathis: and mut- 
wallis, but extend to other trustees as 
well, of religious institutions, such ag 
dharmakarthas and shebaits of family 
idols: Dalvasi Khamanit Ponnambala Desi- 
kar v. Periyannan Chettiar (2) at pp. 274 
and 276. ; 

In regard to the operation of the prin- 
ciple embodied in propositions three and 
four above, two cases may be referred to in 
particular. In Vidya Varuthi Thirtha 
Swamigal v. Balluswami Ayyar (1), the 
plaintiffs instituted the suit in 1413, basing 
their claim upon a permanent lease of 
1891. Thefacts arethese. The plaintiffs 
were let into possession by the Mahant 
No. 1 under the lease aforesaid, which pur- 
ported to bea permanent lease but which 
under the law could enure only during 
the latter's lifetime. 
Mahant No. 2, he was vested with power 


similarly limited. The receipt of rent by 


him was properly referable to a new 
tenancy created by himself. His admin- 
istration lasted until 1905 and the plaint- 
iffs’ possession never became adverse until 
his death, It was therefore held that the 
plaintiffs had acquired no title and their 
suit was diemiseed. Turning to the next 
ease, Dalvasikhamani Ponnambala Desi- 
kar v. Periyannan Chettiar (2) it illustrates 
the: same principle, although the result 
was diferent. There, a perpetual cowle 
of the temple land was granted in 1865 
to two -Ohetties. The suit was brought 
in ejectment in 1918 by the Receiver sp- 
pointed to manage the temple. The case 


‘is instructive, though the fac's are some- 


what complicated. The manager who 
granted tbe coule died in 1875. There was 
a succession of dharmakarthas down to 
Arumuga, who died in 1c93 and was 
succeeded by Thandavaraya, who died in 
1902. From that time Nataraja was the 
defacto maneger, until he was removed 
by adecree of the High Oourt in 1913. 
What happened between the death ef the 
first manager in 1675 and the assumption 
by Natarajain 1602 is not clear. Bat the 
Judicial Committee asks the question, 


“when Nataraja succeeded in 1902, what 


mas the position?’ It wos open to him 
either to create a “new tenancy,” as did 
Mahant No.2 in Vidya Varutht Thirtha 
* (10) 180 Ind. Cas. 462; ATR 1938 Mad. 60;11 R M 
706 


With regard to tue, 
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Suamigal v. Balluswami Ayyar (1) an» 
accept the cowle-rent as 
that tenancy, orto treat the permanen 
lease as binding and on that footinge ts 
receive the rent. Jt was the latter alterna 
tive that found favoyir with their Lordships 
Granting then that each of the precedin 
managers created a tenancy which coul 
enure for his period, so fer as Nataraja 
was concerned, he did go®such act, and 
the statute began to run from the date of 
his management. The title ` therefore of 
the cowledars became perfect and the 
Receiver's suit brought in 1918 was dis- 
missed. 

These two cases bring out the principle 
very clearly. The alienation in each case, 
which purported to be for a longer period, 
would be effective only during the alienat- 
ing trustee's tenure of office. It was com- 
petent to the succeeding trustee or trustees 
to make similar limited dispositions and 
these two cases recognize that when that 
has been done, the sulienee’s adverse pos- 
session commences under Art. 144 from 
the cessation ofthe office of*the last of 
such trusteer. In short, whether there is 
one trustee or a succession of trustees, the 
rule is the same, namely that- possession 
will not be adveisa during the continu- 
ance in office of the alienating trustee or 
trustees. 

Now how do the facts stand here? So 
far as the alienations made by Bairam 
Khan II, the preceding trustee, are con- 
cerned, the suit is clearly in time as the 
lower ‘Court has held; it has been brought 
as already stated by Bairam Khan's succes- 
sor within 12 years of Bairam Khan's 
death. Then the question arises, were these 
alienations of Thaikkal property by Bai- 
ram Khan II made for purposes binding 
on the trust? Allofthem were disposi- 
tions by way of sale and the learned 
Judge has upheld them, excepting two 
with which we shall presently deal, on 
the ground that necessity has been proved. 
He has done so notwithstanding that there 
was no direct evidence, applying the 
doctrine relating to ancient transactions, 
so repeatedly laid down. In the case of 
some alienations deeds were produced with 
the essential recitals and Mr. K. Rajah 
Iyer has stated that he does not press his 
casein regard to such. items: Bangachan- 
dra Dhurv. Jagat Kishore (11). Even 

(11) 43 I A 249; 36 Ind. Cas. 420; A I R1916 P O 
110; 44 O 185; ZOM L T 335; 31 M L J 863, (1916) 2 M 
W N 336; 4 LW 458; 8 Bom. L R 868; 14 A LJ 110; 
treo 1PLW1;21 CWN 225; 10 Bur. LT 


ayaBle unde___ 
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<vhera the deeds produced did not contain 
he neceggary | recitals, the learned trial 
udge applied the same rule. The 
«question then arises, dees the principle 
ease to apply where first the deed pro- 
uced does not contaip the recital, and 
eoondly, where no deed 18 forthcoming at all. 
In Bawa Magniram Sitaram v. Kasturbhai 


Mal anibhai (12), the validity of a permanent 


lease granted We a shebait came into 
question nearly 100 years after the grant. 
Although the lease deed was produced, 
there were no recitals which could bs 
relied on and their Lcrdships observe that 
it became “completely: impossible to ascer- 
tain what were the circumstances which 
caused tke original grant to be made.” 
They declare that jt ought to be assumed 
that the grant was lawfully made, it being 
the policy, the Courts always adopt, to 
secure asfaras possible quiet possession to 
People who sre in apparent lawful holding 
of an estate. 


In Mohammad ‘Mazaffaral Mussari v. 
Jabeda Kha'un (13), at p. 130,their Lordships 
refer to the above-mentioned case and empha- 
size this particular aspect of it. This deci- 
sion contains a very valuable expocition of 
this doctrine. The sanad appointing the 
mutawalli of the wakf prohibited the grant 
of permanent tenancies. Their Lordships 
observe that the prohibition in the sanad 
merely stated the rule of the Muh immuidan 
Law and did not abrogate the discretion 
of the Kazi ,to relax its operation. The 
questicn was whether or not the permission 
of the Kazi was to be presumed in the 
absence of any evidence. The principle is 
very succinctly stated by the Judicial 
Committee, the presumption of a lawful 
origin in support of proprietary rights, 
long and quietly enjoyed, is nota branch 
of the Law of iividence, tut a presumption 
arising in law in the absence of evidence. 
“It is the completion of a right,” their 
Lordships go on to observe, “to which 
circumstances clearly point, where time has 
obliterated any record of the original 
commencement”: (p. 120*), In Venkata 


(12) 49 I A 54; 66Ind. Oas 162; A I R 1922 PC 163; 
46 B 481; 260 W N 473; 42 M LJ 501; 30 ML T :68; 
20 ALJ 37; 35 0L J 421; 21 Eom. L R54; (1922) 
M WN 319:P ©). 

(13)57 I A 125 at p. 130; 123 Ind. Cas, 722; AIR 
1930 P O 163; 57 0 1293; Ind Rul. (1920, PO 210; (1930) 
ALJ 377; 32 Bom, L’ R 633; 51 0 L J 315 N 
La 64; 840 W N 462; 32 L W 28; (1930) M 
N 559 (P 0). 
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Reddi v. Rani Saheba of Wadhwan (1!), the 
same presumption was applied by the 
Privy Oouncil to support a sale by a Hindu 
widow, and in that case it is noticeable that 
no deed was forthcoming (see the argument 
of Mr. De Gruyther as reported in Venkata 
Reddi v. Rani Saheba of Wadhwan (14), at 
p. 544). Then again itis wrong to think 
that there is an inflexible rule as to the 
period that must elapse. Their Lordships 
point cut in Mohammal Muzaffaral Musavi 
v Jabeda Khatun (13), already quoted, that 
in one of the earlier decisions of the Judici- 
al Committee, Wurugesa Pillai v. Gnanasa m- 
bandha Pandara Sannadhi (15), where this 
doctrine was invoked, the interval between 
the impugned grant and the suit-which chal- 
lenged it, was only 25 years (p. 129*). So 
the question is independent of such factors 
as tbe length of time, the presence of re- 
citals or the production of the deed, the 
doctrine being invoked where there is 
failure of evidence owing to lapse of time. 
We may also refer to three decisions of 
our own Court where the principle under 
discussion has been fully explained: 

Somayy2 v. Venkiy ya (16), Kumaraswami 
Mudaliar v. Narayanaswami (17) and 
Raman Thirumumpu v. Karunatara Menon 
(16). Bhojraj v. Sitaram (19), on which Mr. 
Rajah ayyar relies does not in the least 
assist him. All that has been held there 
is that presumption not to sipplement but 
t> contradict the evidence would be out of 
place (p. 22874. 

Paragraph 5) of the lower Oourt’s judg- 
ment deals with cases where the deeds 
contain the requisite recitals and para. 60 
where no such recitals are to be found in 
the deeds produced. In both sets of cases 


(14.471 A 6; 55 Ind. Oas. 533: A IR 1920 P O64; 
43 M54Lat p 544; :38M L J 393;11 L W 451; 18 
A Li J357; (1920) M W N 315; 22 Bom. L R541; 2 UP 
L RiP OT; 28M LT 457 (P O), 

(15) 44 I A 98; 39 Ind. Oas. 659; A I R 1917 PO 8; 
40 M402; 21 M L T 283:32 M LJ 369;15.4 LJ 281: 
LPL W457;5L W 759; 21C WN 761; 19 Bom. L 
R 456; 25 0 L J 599; (1917) M WN 487 (P O). 

(16) 48 ML J 224;86 Ind, Oas, 483; A I R 1925 Mad. 
673; 22 L W 81. 

(17) 36 LW 186; 139 Ind. Oas. 766; (1939 M W 
N 150; Ind. Rul. (1932) Mad. 786; A I R1932 Mad. 

2,° 


(18) 38 L W 843; 147 Ind, Oas. %35; A I R 1933 Mad, 
852; (1938) M WN'79; 6 RM 336. 

(19, 70 ML J 225; iso Tad. Oas 45;A IR 1936 PO 
60; 1936 O L R 63; 1936 A L R95;8 RPO 136; 4936 
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the learned trial Judge has, for reasons 
which appear tous valid, confirmed the 
alienations. We entirely agree with his 
conclusion. Then as regards the two aliena- 
tions to which we have referred, which the 
learned Subordinate Judge has refused to 
uphold (para. 61 of the judgment), we are 
unable to agree with his view. In making 
the sales, Bairam Khan dealt with the 
properties as his own and his act amounts 
to a repudiation of the trust. In such cases, 
the possession of the vendee, as already 
observed (see r. 5), would be adverse from 
the date of the alienation. One of the sales 


_in question was made in 1897 and the 


other in 1912 and the suit having been 
filed in 1926, the plaintiff's claim in regard 
to these two items is barred. The lower 
Court's judgment to this extent is set aside. 
So much for the alienations that fall under 
Group I, mentioned at the commencement 
of tbis judgment. 

. Next, under Group II the first set of 
alienations is those covered by sub-division 
(a). The defendants here have adduced, 
as already observed, positive evidence of 
their possession for the requisite period and 
the lower Court has in respect of these items 
disallowed the plaintiff's claim. Mr. Rajah 
Ayyar dces not seriously contend that its 
view is wrong ard the decision of the Court 
below is accordingly upheld. Then as to 
the sub-division :b) in Group II, the ques- 
tion has been raised whether Art. 142 or 
Art. 114 epplies. As regards all the defen- 
dants, tke case set up by the plaintiff in his 
plaint is that they were his tenants. The 
lower Court has found, and rightly, that the 
plaintiff has hopelessly failed in proving 
tenancy of any sort. The defendants wi'h 
whom we are bere concerned, a3 already 
observed, not having appeared, no evidence 
was adduced on their behalf. But even 
the plaintiff's witnesses depose that the suit 
properties were never to their knowledge 
in the possession of the Thaikkal (P. W. 
No. 3), but, on the contrary, strangers 
Were in possession (P. W. No. 2). This 
evidence of course falls short of what would 
be requisite under Art. 144. That the 
plaintiff was out of possession, would pct 
suffice; the admission that strangers were 
in possession, would be equally insufficient, 
for, it might mean that there were indepen- 
den’ trespasses not connected as of right. 
< But the cases cited by Mr. S. Panchapa- 
kesa Sastri in the admirable argument he 
has addressed to us its this appeal, show 
that Art. 142 is the right provision appli- 
cable and not Art. 4144. It is unnecessary 
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on the facts here to deal with the broad 
question, whether in a suit in ajectment, 
when the plaintiff's title is —provetl, there 
resis no further duty upon him and the 
burden shifts to the defendants to prove 
affirmatively adverse possession under 
Art. 144: see the observation of Six Jchn 
Edge in Dharani Kanta Lahiri v. Gabar 
Alt Khan (20), at p. 100; see also the judg- 
ment of Phillips, J. in Kuppilswami Muda- 
liar v. Chockalinga M@laliar (21), see 
further Siva Prasad v. Hira Singh, 62 Ind. 
Cas. 1 ‘22) and Bhindhyachal Chand v. 
Rem Gharib 123). That broad question 
does not arise here, far, as above stated, 
the case set up by the plaintiff was one of 
tenancy. That is tantamount to saying that 
the defendants, when they repudiated his 
title as landlord, dispossessed him, so that 
here is in effect an assertion of possession 
and dispossession precisely what is contem- 
plated under Art. 142. In Venkatarayudu 
v. Sankarayva (24), (decided by White, O.J. 
and Miller, J.), there was a false recital in 
the plaint that the defendant was the 
plaintiff's tenant (see the argument of 
Mr. O. R. Tuiravenkatachariar) and that 
was held not to exclude the application of 
Art. 142. The low-r Court had there held 
that Art.144 applied, but its decision was 
reversed. In Gopal Chunder Chukerbutty 
v. Nulmony Mitter (25) also (decided by 
Garth, O. J. and Cunningham, J.', the 
tenancy alleged in the plaint was found to 
be false and the case was treated as one 
for recovery of property as upon a disposses¢ 
sion. Garth, O. J., referring to the false 
assertion regarding the letting, observes : 

“If a mere allegation of the kind could relievea 
plaintif from the burden of proving that he or those 
under whom he claims, had been in possession 
within 12 years, that devise might always be re- 
sorted to for the purpose of evading the law of 
limitation " 

To the same category belongs Behari Lal. 
v. Narain Das (26). There, too, the plain- 
tiffs alleged that the defendant was put in 
possession as their tenant. From this 
assertion the necessary inference as the 
learned Judges point out, is that possession 

(20) 25M LJ 95 at p 100; 18 Ind. Oas. 17; 13 M 
L T 185; (1913) MWN 157;17 C W N 389,170 L 
J 277; 15 Bom. L R 415 (P 0). 

(21)49 M L J 788; 91 Ind. Oas. 454; A I R 1926 Mad. 
181; (1926) M W N 34; 23 L W 175. 

(22) 62 Ind. Cas. 1; A I R1921 Pat. 237;6 P L J 478;. 
2 P L T487. 

(23) 57 A 278; 152 Ind. Oas. 1: A I;R 1934 All. 993; ` 
(1934) A L J 973; 18 R D 541; 7 R A 303 (F B). 
ser 20M L J 306; 6 Ind, Cas. 657; (1911) 1 M W 


25) 10 0 374. 
96316 L 442; 157 Ind. Cas, 686; A I R 1935 Lah, 
475; 87 P LR 743; 8 R L135 (F B). 
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and dispossession is alleged. Mr. Rajah 
Ayyar for the appellants, however, relies on 
the following four cases, Periya Jeeyanagar- 
swami v. Mahomed Esoef Sahib (27), Sulai- 
man Rowther v, Dawaod Khan Sahib (28), 
Ramanuja Chariar v. Sundarachariar (29) 
and Kunhi Moidin v. Pakkar Kutty (30) of 
which the first two are decisions of the 
same Single Jùege ; the third was also 
decided by a Judge sitting singly and the 
fourth contains no discugsion of the principle 
involved. In Periya Jeeyanagarswami y, 
Mahomed Esoof Sahib (27), the first of the 
aforesaid cases, though the lease set up was 
found against, it was hela that Art. 1:4 
applied. as the plaintiff could rely on his 
title and the onus of establishing adverse 
possession lay on the defendant under that 
Article. The learned Judge relies inter alia 
upon Jaichand v. Girwar Singh (31) which, 
as pointed out in Behari Lal v. Narain Das 
(28), already referred to, has been dissented 
from in a later Full Bench decision of the 
same Court. Moreover, Phillips, J. in Kup- 
puswam i Mudaliar v. Chokalinga Mudaliar 
(21) already cited, doubts the correctness of 
Periya Jeeyansgarswami v. Mahomed Esoof 
Sahib (27), which has also been dissented 
from in the Latore decision quoted above, 
Behari Lal v. Narain Das (20). With great 
respect, we are unable to follow the four 
cases relied upon by the appellant. The 
lower Court's decision, disallowing this part 
of the plaintiff's case, is therefore correc‘. 

The result is that the appeal is dismissed 
with costs of respondent No. 40 (one set), of 
respondents Nos, 50 to 32 (one set) and of 
respondents Nos. 5, 9, 20, 26, 28, 41, 64 and 
65 (one set). As regards the memorandum of 
objections (which deals with the two except- 


editems considered above) that is allowed, - 


With costs of respondent No, 1 which wilt 
include the cut-fees paid for the purchase 
of the printed papers in the appeal. The 
appellant will pay the court-fee payable to 
the Government on the memorandum of 
appeal. 

N.*D.. Appeal dismissed, 
Pi 21 L W 398; 87 Ind. Oas, 386; A 1R 1925 Mad, 
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(28) 42 L W 593; 156 Ind. Cas. 581; A IR 1935 Mad. 
754; 8 R M 23: (1935) M W N 740. 
_(29) 25 L W 127; Y9 Ind. Cas, 312; A I R 1927 Mad. 


87. 
pD AI R 1927 Mad, 1094; 99 Ind. Oas, 971; 38 ML 


(31) 41 A 669; 52 Ind, Cas, 366; A I R 1919 All. 403; 
WAL Jd 8li. 
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LAHORE HIGH COURT 

Letters Patent Appeal No, 73 of 1938 

October 27, 1938 
Appison AND Ram LALL, Jd. 
RAMESHWAR DAS AND aNoTHER— 
P LAINTIFFS— APPELLANTS 
VETSUS 
PIRTHI AND OTHERS—DEFSNDANTS — 
RESPONDENTS 

Coniract—Novation—Oral agreement between debtor 
and creditor ta adjust claim-—Deed executed sub- 
embodying such agreement but not prop- 
erly stamped—Creditor, tif can fall back upon 
previous oral agreement. 

Where a decree-holder and a 
enter into oral agreement with regard to the ad- 
justment of the decree and subsequently a deed is 
executed by the judgment-debtor embodying the 
terms of the oral agreement, the deed forms the 
contract between the parties, and even if the decree- 
holder cannot found an action on it owing to its 
being not properly stamped, he cannot fall back 
upon the previous oral agreement. 


L. P. A. from the decree.of Mr. Justice Din 
Muhammad in S. A. No. 1527 of 1937, dated 
February 7, 1948. 

‘Messrs. J. N. Aggarwal and Asa Ram 
Aggarwal, for the Appellants, 

Mr. Shamatr Chand, for tne Respondents. 

Addison, J—In 1924 piwan Singh 
obtained a monetary decree against Pirthi 
and two others. Oa November 21, 1925, 
a compromise was arrived at, which in 
respects adjusted the decree, for 
example, instalments were tixed, ete. The 
compromise was undoubtedly written but 
any proceedings thereon are not mentioned 
in any record of the Court or in any Oourt 
register. Some of the instalments were 
paid. Default was then made and on an 
application by Diwan Singh's sons for exe- 
cu.ionit was held that the-application was 
barred by time. The final order of the 
District Judge in appeal is dated March. 
24, 1933. In this way the decree has now 
been finally held to .be. incapable of exe- 
cution. On June 22, 1935, the sons of the 
decree-holder instituted the present suit for 
recovery of Rs. 1,140 and in the plaint 
referred tothe compromise as well as to 
the payments made by the defendants in 
pursuance thereof. It was stated in the 
Plaint that the original déed had been lost. 
Amongst other things the defendants plead- 
ed that the deed relied upon by the plaintiff 
was nct properiyestamped and could not form 
the basis of the suit, and that in any case 
8.47, Oivil Procedure Code was a bar tothe 
suit. Tne trial Judge dismissed the suit 
on the first ground. On appeal the Dis- 
tyict Judge reversed this decision onthe 
ground that there was an oral agreemen 

e 


judgment-debtor ` 


di Gae tds v. Bitara? damota (ALL) 


prior to thé éfecution of the deed and 
that the oral agreement constiluied a valid 
eause of action. He therefore accepted 
the appeal and decreed the suit. On second 
appeal to this Court it washeld by the 
learned Judge who heard it that the 
plaintiff could not fall back upon the alleged 
original verbal agreement and tkatin any 
case s. 47, barred the suit. Against this 
decision, this appeal under the Letters 
Patent has been put iv. 

There is no question that the deed formed. 
the contract between the parties and that 
itis not permissible to fall back upan 
the previous oral negotiations. Such a 
deed, in order to found an action, must be 
properly stamped and itis admitted that 
this wasnotthe case. We are, thsrefore, 
in agreement with the learred Judge of 
this Court in this respect.. It is unneces- 
sary to go into other questions. For the 
reacons given, we dismiss this appeal but 
in the peculiar circumstances of the case, 
we makeno order as to costs. 


So Appeal dismissed. 


eres 


ALLAHABAD HIGH COURT 
Letters Patent Appeal No. 838 cf 1937 
January 11, 1939 
Tsom, O. J. AND Ganaa Natu, J. 
CHHEDI LAL—PvaintizF 
APPRLLANT 

versus | 
BHARAT TAMOLI-—DeFaNDANT— 
RESPONDENT 
U. P. Agriculturists’ Relief Act (XXVII of 
1934), s. 33—Applicability to person who was not 
agriculturist when he took loan. 5 
The suits contemplated by s 33 of the U. P: 
Agriculturists’ Relief Act, are suits against “ cre- 
ditors”, that is, against persons who have advanced 
“loans” as defined in the Act. The section does 
not, therefore, apply to a person who waa not an 
agriculturist at the time when he took the loan 
in respect of which he sues for an accounting. 
L P.A from the decision of Mr. Justice 
Alisop, in F. A. No. 268 of 1937, dated 
October 18, 1937. 


Mr. Shiva Prasad Sinha, for the Appellant: 

Mr. N.C. Vaish, for the Respondent. : 
. Thom, C. J.—This is a plaintiff's appeal 
against the order of a learned Single 
Judge of this Court in proceedings which 
were instituled under.s. 38, Agriculturists’ 
Relief Act of 1934. The plaintiff filed a 
suit‘ for an accounting. The defence to 
the suit was that the plaintiff is not an 
agriculturist. The learned Munsif sustain- 
ed the defence and dismissed the suit, 
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The plaintiff appealed and the learned 
Oivil Judge in the lower Appell&te Oourt 
held that inasmuch as the plaintiff was 
an agriculturist at the time of the institf- 
tion of the suit, the suit should not have 
been dismissed. He accordingly remanded 
the case to the trinl Court for decision 
on the merits. The defendant appealed 
and the learned Single puige of this 
Gourt set aside the ord®r of remand and 
dismissed the suit. The short question for 
consideration is as to whether a person 
who was not an agriculturist at the time 
when he contracted the loan is entitled to 
the benets of s. 33, Agriculturists’ Relief 
Act. Upon a consideration -of the terms of 
the section itself and of the general scheme 
and objects of the Act, the learned Sing'a 
Judge had held that s. 33 does not apply to 
a person who was not an agriculturist at 
the time wken he took the loan in respect 
of which he sues for an accounting. We 
are of the opinion that the decision of the 
learned Single Judgeis sound, Seslion 33 
(1) of the Act is as follows :— 

“An agriculturist debtor may sue for an account 
of money lent or advanced to or paid for him by 
any person, or due by him to any person as the 
price of goods or on a written or wowritten engage- 
ment for the payment of money, and of money 
paid by him to such person,” 

The :mportant word in this section, in 
our view, is the word “lent.” Now “loan” 
as defined in s. 2 of the Act is 

“an advance toanagriculturist whether of money or 
in kind, and shall include any transaction which 
is in substance a loan.” 

As detined clearly “loan” includes the 
transactions referred to in s. 33 as follows: 

“advanced to, or paidfor him by any person, or- 
due.by him to any person as the price of. goods. 
or on a written or unwritten engagement for the 
payment of money, and of monsy paid by him to 
such person.” > ' 

ft is further to be observed that in 
subs. (3) of s. 33, there is reference to 
ss. 30 (2) and 31 (2) Now ss. 30 (2) 
and 31 (2), clearly refer to “loans.” The 
word “loan” is. used in s. 70 and s. 31L 
and can mean only “loan” as defined by 
s. 2 of the Act. It is clear from the 
terms therefore of s. 33° its lf that. that. 
section was intended to cover only those, 
transactions contemplated in ss. 3l and 32., 
Furthermore, it is to be observed that in 
s. 2 (10) which defines “‘loan", there is a 
reference to 8. 33 (1). Section 2 (10) (a) (ii); - 
provides that j 

“small loans which are not included as loans with-- 
in the definition shall be included so far as s. 33- 
(1) is concerned.” 


- The definition of a creditor in s, 2 of: 
the Act further lends support to the: 
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mvicw that s. 33, as indeed every section 
of Chape’V of the Act, refers to debtors 
ho were agricalturists atthe date when 
he loan was contracted. “Oreditor" is 
madofined in s. 2 (7) as follows :— 

“Creditor” in Ohap. V means a person who, in 
the, regular course of business advances a loan as 
defined in this Act, and includes the legal repre- 
sentatives and the successors-in-interest, whether 
by inheritance, ‘assignment or otherwise, of a 
-ereditor.” ae 

Now the suits contemplated by s. 33 
of the Act are suits against “creditors” 
that is, against persons who have advanc- 
ed “loans” as detinedin the Act. “Loan” 
as already observed is defined as “an 

advance to an agricultlurist,” that is, a 
person who was an agriculiurist at the 
time when the advanceis made. Upona 
consideration of the provisions ofe. 33 and 
of the other sections in the Act above 
referred to, we are satisfied that the plain- 
tiff in the suit out of which this appeal 
arises was not entitled to prefer a claim 
under s. 33 (1). His suit was, therefore, 
rightly dismissed by the learned Single 
Judge. In tne result, the appeal is dissmiss- 
ed with costs. 


D, Appeal dismissed. 


MADRAS HIGH COURT 

Full Bench 
Civil Revision Petition No. 598 of 1938 . 

Maren 3, 1939 
Lgaog, O. J., KRISANASWAMI ATYANGAR 

AND Scomarya, JJ. 
KOLAOHALA KUTUMBA SASTRI— 
PETITIONER 


versus f 
LAKKARAJU BALA TRIPURA 


SUNDARAMMA AND oTHERS—RESPUN DENTS. 

Court Fees Act (VII of 1870), s. 7 (iv-A) as 
amended by Madras Act of 1922—Sutt jor can- 
cellation of deed of conveyance and for possession— 
Relief should be valued in accordance with s. 
(iv-4)—Valuation tobe based on market value of 
property. 

In a suit for the cancellation of a deed of con- 
voyance and for possession of the property covered 
by the deed the plaintiff should value his relief in 
accordance with the provisions of s. 7 (iv) (A) and 
not in accordance with those of s. 7 (v), Court Fees 
Act. To give the wordingof para. (iv-A) its plain 
meaning the valuation must be the valuation based 
on the market value of the property at the date of 
the plaint. Venkatanarusimaa Ruju v. Crandrayya 
(1), Venkatasiva Rao v. Satyanarayanamurtht (2) 
and S.A, No. 592 of 1932, overruled. 


. ©.R.P, to revise order of the District 
Munsif, Tenali, dated July 28, 1938, 


Mr. FY. Subramanian, for the Petitioner. 


gotaottara KÊTOMBA SASTRI v. Bata tetpdea sixpadauida (MADR,) 
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Mr. Y. Suryanarayana for Mr. K. 
Kotayya, for the Respondents, 

Mr. T. Krishna Rao, for the Government 
Pleader. 

Leach, C. J.—The question which the 
Court is called upon to consider in this case 
is whether in a suit for the cancellation 
of a deed of conveyance and for possession 
of the property the plaintiff should value 
his relief in accordance with the provisions 
of s. 7 (iv) (A) or those of s. 7 (v), Court 
Fees Act. The plaintiff in this case filed 
a suit in the Court of the District Munsif 
of Tenali for a decree setting aside a con- 
veyance which he had executed and for 
possession of the land covered by the deed, 
pleading that he had been induced to sign 
the instrument as the result of undue in- 
fluence and fraud. Oa the basis that the 
plaint fell for the purpose of Valuation 
within para. (v) of the section, he affixeda 
stamp fee of the value of Rs. 31-18-0, The 
District Munsif considered that para. (iv-A) 
applied which meant a cour-fee of 
Re, 119-1'-), Paragraph (v) as amended by 
the Madras Act of 1922 requires that in a 
suit for the possession of land the relief shall 
be valued at ten times the annual revenue 
payable to Government where such revenue 
is settled but not permanently, and that 
is the position here. By the Amending 
Act, pata. (it-A) ws inserted. This para- 
graph requires the court-fee in a suit for 
the cancellation of a conveyance to be cal- 
culated on the value of the property. The 
case has been placed before a Full Bench 
because there are conflicting decisions of 
this Court on the question whether on a suit 
of this’ nature, the valuation saould be, 
aecording to the market value or whether 
the relief should be valued in accordance 
with one of the methods mentioned in 
para. (v). 


In Venketanarasinha kaju v. Chan- 
drayya (i) Krishnan and Odgers, JJ. held 
that the value contemplated in s. 7 (iv-A) was 
not the market value. It was said that wnere 
it was sought to set aside a decree affecting 
immovable property, the value of the relief 
should be calculated on the basis of a suit 
falling within para. (v). 'The reason given 
was that as the Ast itself contained rules 
for the valuing of the suits for possession 
of immovable property, it was propèr 
to take a method*indicated by the Act in 
preference to any another method, A 
decision to the same effect was given in 


(1) 53 M LJ 267; 105 Ind. Oas. 171; A IR 1927 
Mad, 825; 26 L W 159; 39 M L T 193, 
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Venkatasiva Rao v. Satyanarayanamurthi 
(29) by a Division Bench consisting of Reilly 
and Anantakrishna Ayyar, JJ. but the judg- 
ments in that case do not add anything 
to what was said in the earlier case. These 
decisions were followed by King and 
Stodart, JJ. in a recent unreported case 
(S. A. No, 592 of 1932). The same question 
was raised before Venkatasubba Rao, J. in 
‘Balt Reddi v. Khatipulal Sab (3). The 
Jearned Judge considered that the proper 
methcd of calculating the value of the 
subjeci-matter of a suit falling under 
para. (iv-A) was the market value. He felt 
that he was not bound by the previous 
Bench decisions because the case before him 
related to mortgages and sale deeds where- 
as Venkatanarasimha Raju v. Chandrayya 
(1) and Venkatasiva Rao v. Satyanarayana- 
murthi 2) related to decrees affecting 
immovable property. The decision of 
Venkatasubba Rao, J. was followed by 
Wadsworth, J. in Venkatakrishniah v. Ali 
Sahib (4). Na 

We consider ‘that the view taken by 
Venkatasubba Rao. J. in Bali Reddi v. 
Khatipulal Sab (3, is preferable to that 


taken in Venkatanarasimha Raju v. 
Chandrayya (1). Paragraph (tv-A) deals 
with suits where is is necessary for 


ihe plaintiff to seek the cancellation of 
a decree or of a deed. Paragraph (v) relates 
merely to suils for possession. In a suit 
for possession, it is not always necessary to 
set aside a decree or a document. Where 
a suit is merely for possession, the Act says 
how the value of the subject-matter shall 
be arrived at. When adding para, (iv-A) 
to s.7,the Legislature did not say that in a 
suit falling within the new paragraph the 
valuation of the subject-matter snould be 
arrived at in accordance with the method 
indicated in para. (v). It said that a suit 
within para. (iz-A) should be valued accord- 
ing to the value of the property, and the 
value of the property, unless there is an 
indication to the contrary, must- mean fo its 
market value. By the Amending Act of 1922. 
para. (ir-0) was also amended. Befcre the. 
amendment, this paragraph provided, that 
in a suit tooltain a declaratory decree or 
order where a consequential relief was 
prayed, the value. should be according to 

(2) 56 M 212; 189 Ind. Cas..317; A IR 1932 Mad. 
605; 63 M L J -764; 36 L W 205; Ind Rul. (1932) 
Mad. 643; (1932) M W N 992. 

(3) 59 M 240; 159 Inde Cas. 263;;A I R 1935 
Mad, 863; 69 MLJ 458; (1935) M W N X1; 8 R M 


481; 42 Li W 860. | : 
ie 48 L W 277; 162 Ind. Oas. 878; A IR 1938 
Mad, 921; (1938) M W N 835. ` A 
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the value of the relief sought by the plaim-— 
tiff. The Amending Act insetted the Provit 
to the effect that in a suit coming unde 
this paragraph in a case where the relic 
sought is with reference to immovable prc 


perty the valuatio{ shall not be less thay 


half the value of the immovable propert: 
calculated in the manner provided ‘for b: 
para. (v). There the Legjslature express]: 
provided that the methot of calculation wa 
to be in accordance with para. (v) but -ii 
adding para. (é-A) no such direction war 
given. The court-fee is to be calculated or 
the amount or the value of the property and tc 
give the wording of para. (i1-A) its plain 
meaning, the valuation must be the valuation 


based on the market value of the property aji 


the date of the plaint. We consider that 


Venkatanarasimha Raju v. Chandrayya (|) 


and Venkatasiia Rao v. Satyanarayana- 
murthi (2) were wrongly decided and will 
therefore be overruled. 

Is follows that the District Munsif was 
right in requiring the suit to be valued 
under 8. 7 (i-A), Court Fees Act, but we 
do not agree that it necessarily follows that 
the stamp-fee stall be based cn the amount 
stated in the conveyance. [t muat be based 
on the value of the.property at the time of 
the suit. It may very well be thit on that 
date the market value was Rs. 900, the 
amount stated to be the consideration, but 
tLis question is not before us. All we need 
say is that the plaintiff will have to stamp 
his suit according to the market value of the 
property befure the plaint is received. In 
view of the earlier decisions, we ccnsider that 
there should be no order as to costs. 


N:=3, Answer accordingly. 


———— 


PATNA HIGH COURT |. 
Miscellaneous Appeal No. 338 of 1938 -> 
; December 5, 1938 à 
Mouammap Noor AND DHAVLB, JJ. 
BENIMADHO PD. SINGH— 
. APPELLANT - 
versus | 

HEMOHANDRA MITTER—RESPONpENT, : 

Bihar Money-lenders Act (IIL of 1938), s. 15—~, 
Section is void being repugnant to O. XXXIV, Civil: 
Procedure Code (Act V of 1908). 

Section 15, Bihar Money-lenders Act, ig void, if 
not on account of its repugnancy to O, r. Ib 
(2), Civil Procedure Code, on account of its repug-, 
aay to the provisions of O. XXXIV of the 

ode. : . 
Judgment.—This is an ,appealagainst - 
the order of the learned Subordinate Judge 
refusing tofis, under s, 15, Money-lenders 
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T instalments of a final mortgage decree 
r Sale. “Amorfg: the grounds given by the 
armed Subordinate Judge, one is that in 
paxs opinion perhaps that section is void on 
count of its repugnancy to O, XX, r, 11 
1), Civil Procedure Céie. We have no 
bou bt that that section is void, if not on 
zcount of its repugnancy to O. XX, r. 11 
D), on account its repugnancy to the 
Tovisions of O. XXIV. A Full Bench of 
manis Court of which one of us was a member 
pad another Division Bench of which 
aga of us wasa member have held that 
Le, provisions of a provincial law which 
Te repugnant to any existing Indian Law 
eeclating to matters enumerated in List III 
< Sch, VII, Government of India Act, are 
‘oid to the extent of that repugnancy. We 
«Te clearly. of opinion that s. 15, Money- 
-enders Act is repugnant for that reason, 
3o far as this Court is concerned, the deci- 
ee of the Division Bench and that of the 
uli Bench are binding upon us. The 
mippoal 18 accordingly dismissed. We certify 
hat this case involves -a substantial ques- 
on cf law as to tke interpretation of the 
Jovernment of India Act and we grant 
: nak in the terms of s, 205 of the 
mict, i 


D. Appeal dismissed, 


NAGPUR HIGH COURT 
Second Appeal No, 211 ot 1936 
December 5, 1938 
PoLLOOK, J. . 

Tug INDIAN OOTTON Oo., LtD., 4 JOINT 

STOCK Co.— APPELLANT 
‘ ` versus : 
RAMCHARANLAL—ReEsponpen? 

_Insolvency—Morigager adjudged inaotvent—Pre- 
liminary decree obtutned after petition in insolvency 
but- before adyudıcation—Final decree passed and 
Property sold in execution—Receiver not impleaded 
tu proceedings—Proceedings, whether binding on him 
—Transjer of. Property. Act (IV af 1882), s. 52— 
On insolvency of owner his Property vesting in 
Recewer—Whether transfer of property by owner. 
_ The property of the mortgagor, when he is ad- 
judged insolvent, vests in the Court with efiect from 
the presentation of the application in ingolyency. 
Hence, in a mortgage suit where a: preliminary 
-decree is passed after the mortgagor has applied 
in insolvency but before he is adjudged an insolvent's 
and that decrea is made final and the insolvent 
property .is sold, in execution thereof, the proceed- 
ings are not binding on the Receiver if he was not 
impleaded in those proceedings, Raghunath Das v. 
Sundar Das (5) and Kala Chand Banerjee v, Jagan- 
nath Marwari (6), relied on, 

When an owner of a property files an insolvency 
ppplication and is adjudged insolvent so that his 


188—13 & 14 


. adjudged insolvent 


-1931, the decree was 


property vests in the Court or the Receiver 
appointed by the Court, it cannot be said that the 
former owner ofthe property has transferred it or 
otherwise dealt with it. His whole estate has de- 
volved on the Receiver just as, in case of his 
death, it would devolve on hig heir. Puninthavelu 
Mudatiar v. Bhashyam Ayyangar (3) and Meksha- 
gunam Subramania Aiyar v. V. S. Ramakrishna 
Aityar (4), relied on. 

5. A. from the appellate decree of the 
Court of the District Judge, Nimar, dated 
March 30, 1936, in Civil Appeal No. 83-A of 
1935,.contirming the decree of the Court of 
the Subordinate Judge, Second Class, 
Khandwa, dated October 31, 1935, in Oivil 
Suit No. 212 of 1934. 

Messrs. W. R. Puranik and R. Kausha- 
lendra Rao, for the Appellant. 

Messrs. A. V. Khare and W. B. Pendhar- 
kar, for the Respondent. 

Judgment.—On August 6, 1923, Gan- 
patsa and Kambhausa effected a mortgage 
of certain property in the Khandwa 
District by deposit of their title-deeds with 
the Indian Cotton Trading Company in 
Bombay. In 1929 this company sued to 
enforce its mortgage in the High Court of 
Bombay and obtained a preliminary decree 
for sale on January 15, 1930. One Daulat 
had applied to have Ganpatsa and 
Rambhausa adjudged insolvent and an 
interim Receiver was appointed, but that 
insolvency application was dismissed in 
default on November 8, 1929. The interim 
Receiver was made a party to the suit on 
the mortgage, On December 18, 1929, 
Ganpatsa and Rambhausa applied to be 
and thay were so 
adjudged on April 25, 1930, when their 


‘estate vested in the Receiver appointed by 


the Insolvency Oourt. On August 25, 1930, 
the preliminary decree for sale was made 
final. On December 17, 1930, the decree- 
holder applied tothe High Court to alter 
the decree so as to include a certain malik 
makbuza field which was mentioned in the 
Mortgage and the plaint but had been 
omitted from the decree, and on January 15, 
amended, Subse- 
quently the mortgaged property was sold 
at Bombay and the Indian Cotton Trading 
Company was placed in possession on 
December 5, 1931. The present suit has 
been brought by the Receiver appointed 
by the Insolvency Court to recover posses- 
sion of the malik makbuza field from th 
Indian Ootton Tfading Company. The 
lower Courts have held that the High Court 
of Bombay had no juri&diction to deal with 
property situated in ` this Province and that 
the decree was therefore. void. This was 
the view taken in Gangaram. Tekchand v, 


on. 


ar’ 


98 so INDIAN G0Tfon 06., tip. v. BaMOHAHANGAL (NAG.) 
Dharamsi Jetha Co, (1) and Murlidhar v. 


Gorakhram Sadhuram (2) and the case 


`- cited therein, but since then Act V of 


1936 has been passed which enacts that 
no decree paesed or order made by the 
High Court of Judicature at Bombay, in 
the exercise of its ordinary original civil 
jurisdiction under cl. 12 of its Letters 
Patent, shall be called in question in any 
proceedings before any other Court on the 
ground that it had no jurisdiction tto- pass or 
make the decree or order. The decree in 
the mortgage-suit, therefore, cannot be 
challenged on the ground that the High 
Court of Bombay had no jurisdiction to make 
it. ` - 
The preliminary decree for sale was 
passed on January 15, 1930. On April 25, 
1930, Ganpatsa and Rambhausa were 
adjudged insolvent and their estate vested 
in the Court with efect frem the presenta» 
tion of the insolvency application which 
was made cn December 18, 1929. On 
July 29, 1930, tze plaintif was appointed 
Receiver and their estate then vested in 
him. On August 25, 1930, the preliminary 
decree for sale was made final, and subse- 
quently the property was sold in execution. 
It is acmitted that the Receiver wae not 
impleaded in these proceedings. The 
question therefore arises whether he is 
` bound by them. 

_If the Receiver stands in the same posi- 
tion as a transferee pendente lite, he will 
be bound for it is not obligatory on a 
plaintiff to implead a transferee pendente 
lite, Section 52 of the Transfer of Property 
Act provides that during the pendency of 


: any suit in which the: right to immovable 


property is in question, ‘the property cannot 


“be transferred or otherwise dealt with by 


any pariy tothe suit so as to affect the 
rights of any other party thereto. The 
question is whether property can be said 
“transferred or otherwise dealt with” when 
. ite owner files an insolvency application 
and is adjudged insolvent so that his proe 
perty vests in the Court or the Receiver 
appointed by the Court. In such a case, it 
cannot, in my. opinion, be said that the 
former owmer of the property has 
transferred it -or otherwise dealt with it. 
„His whole estate has devolved on the 
Receiver just as, in case of his death, it 
would devolve on “his Łeir. This is 
„the view taken by Sir Dinshah Mulla in 
(I 31 NL R 43 Sup; 159 5 . 739; 
188 Nag. 250; 18 N L 205; 8 ERIS Eb. 7 


N L R57 Sup; 161 Ind. Oas, 877; AIR 
: 1936 Nag, 1; 8R N 202 (F B) S 


-and stated that an action 


i83 | immm 
bis Transfer of Property Act,*2nd editimm 
at p. 234, and in Puninthavelu Mudal 

v. Bhashyam Ayyangar (3) and Mokshagpn 
Subramania Aiyar v. S. V. Ramakrish= 
Aiyar (4) no case to the conirary has be 
cited, 4 

The position then is, as in Raghunath I 
v. Sundar Das (5) thab no proper ste 
were taken to bring te Receiver befe 
the Court and obtain an order binding 
him; accordingly he was not bound 
anything which was done, and furthert__ 
judgment-debtcrs had at the time of t 
sale no right, title or interest which cot 
be sold or vested in a purchaser a. 
consequently the respondents acquired _ 
title to the property. In Kala Cha 
Banerjee v. Jagannath Marwari (6) it w 
suggested that tke section which corre 
ponds to s. 28(6) of the Provincial Ins» 
vency Act, entitled a secured efeditor 
deal with the security as though there h» 
been no vesting in the Court or the Receive 
Their Lordships repelled that suggestic 
against thm 
insolvent could not proceed in the absene 
of the person to whom the equity ofr 
dempticn has been assigned by the oper» 
tion of law and that the latter alone had the 
sole interest in the subject-matter of tk 
suit, so that any decree passed in proceet 
ings to which he was not a party would be 
nullity. 

I therefore hold that the Receiver is nc 
bound by the proceedings which resulte» 
inthe passing of the malik makbuza fiele 
to the Indian Uotton Trading Company ane 
that this company therefore has no right t 
retain pcssession of this field as against the 
Receiver. , The plaintiff's claim for posses» 
sion must, therefore, be upheld and the 


appeal is dismissed with costs. Counsel’ 
fee Rs. 25. . 
S. ` : ; Appeal dismissed. | 


(3) 25 M 406; 12 M L J 282, bs 

(4) 42 M L J 426; 70 Ind. Oas, 357; A IR 1922m 
Mad.. 335; 16 L W 43.. -3 

(5) 42 O 72; 24 Ind, Cas. 304; A I R 1914 P- O= 
129; 41 I A 251; 18 O W N 1058; 1 L W 567; 27 
M L J 150; 16 M L T 353; (1914) M W N 747; 
a om L R 8l4: 200 L J 555; 13 A L J 154 


@ 0). ; . 
(6) 54 O 595; 101 Ind. Cas. 442; A-IR1927PO 
108; 54 I A 190; 29 Bom. L R 882; 52 M LJ 734; 
31 O W N741; 45 O Ld 544; 25 A L J621; (1927) 
M W N 485; 39M L T 5; 26 LW268(P 0O. 
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PESHAWAR JUDICIAL COMMIS- 
__ *SIONER'S GOURT 
Civil Revision No. 191-A of 1938 
s May 8, 1939 
ALMOND, J., O. anp MIR Anvan, J. 
WALI SHAH ANG otuzes— 
versus 
HASHAM KHAN AND oragRs— 
Scheduled Districts: Act (XIV of 1874), 8. 8— 
Other territory ", miming of. i 
The words “ other territory” referred toin a. 8, 


sheduled Districts Act do not apply to territories 
«tside British India. sadi 


Almond, J. C.—Certain land owners in 
‘hal, a viliage in the Kohat District, sued 
r—he residents of the village Bilandknel situ- 
mmted in the Kurram Agency ina represen- 
ative capacity for a declaration that they 
memvere the owners of something over two 
-housand kanals of land situated in an area 
Known as “Spin Thal” and for an injunction 

_ -© Testrain the defendants from interfering 
«with the exercise of their rights. While the 
= was pending in the Oourt of the Senior 
jub-Judge, Kohat, the Deputy Uommis- 
mecioner of that District, on the instructions of 
the Local Government, drew the attention 
of the Court to the fact that this land was 
situated beyond the limits of British India 
and therefore the Senior Sub-Judge had no 
jurisdiction to try the suit. Upon receipt 
‘of this letter the Senior Sub-Judge framed 
the following issus: ‘Whether this Court 
has jurisdiction to eutertain the suit.” He 
came to the conclusion that he had not such 
jurisdiction. He remarked that the land in 
dispute had formerly been in the Kurram 
Agency which was part of British India, 
and that in the year 1927 it had_.been 
annexed to the Konat District by. an order 

of tne Local Government the validity of 
‘which, he doubted, He considered further 
that the Oivil Procedure Uode had not been 
extended to this particular piece of land 
„because it had not formed part of the Kohat 
‘District when tue Oivil Procedure Uode 
was applied in tnat District. He therefore 
-directed that the plaint be returned for 
„presentation in the proper Oourt. An appeal 
was preferred to the District Judge who 
-came to the opposite conclusion. He agreed 
with the tinding of the trial Uourt tnat the 
land had been annexed to the Kohat Dis- 
trict in -the year 1927 but held that tne 
Judge had been appointed to administer 
civil Justice within the limits of tnat Dis- 
trict under the N..W. F. P. Courts regula- 
tion and that his jurisdiction extended to 

. the whole of the District as it existed at 
the time of his appointment, He, therefore, 
yemanded the case with a direction that it 


Wati sati v nastat KHAN (PHSH.) ` 99 
- should ‘be tried by the Sénior Sub-Judge. 


The Agent to the Governor-General then 
moved this Court to exercise its powers 
under s. 34 of. the N.-W. 


land was situated in tribal territory aad. 
therefore not within the jurisdiction of the 
Senior Sub-Judge, Kohat. 


The plaintiffs appeared through Counsel 
in tais Oourt. The Advocate-General was 
allowed to represent the point of view of 
the Agent to the Governor-General, At- 
tempts were made to serve the respondents 
both through the Deputy Oommissioner oi. 
Kohat who refused toserve them on the. 
ground that they lived in tribal territory 
and also througa the Political: Agent, Kur” 
ram Agency, who refused to serve them on 
the ground that notices could not be served 
in tribal territory. A notice was, however, 
served upon the Counsel who represented’ 
the defendants in the trial Oourt, but he 
did not attend. There has therefore been 
formal service of the defendants and as any 
decision which we give in this case can- 
not adveraeiy affecttheir rights,taey have 
been proceeded aginst ex parte, Learned 
Counsel for the plaintiffs has simplified the 
points for decision in this case by almitting 
that the remark of the learned trial Judge 
that the Kurram Agency forms part of 
British India is incorrect. There can be no 
doubt that the Kurram Agency does not 
and has never formed part of British India. 
Such jurisdiction as is exercised in the Kur- 
ram Valley is exersisad in view of Foreign 
Department Notitication’ No. 169i, 
dated June 23, 1902, and was made in exer- 
cise of powers conferred by-8s.4 and 5 of the 
Foreign Jurisdiction and ‘Extradition Act 
(XXL of 1897), “Hose sections delinitely 
refer to the exercise of powers ‘and jaris- 
diction ia places beyond the limits of 
British India. Learned Covingel, however, 
contends tnat this piece of land ‘was 
‘validly included within British India under 
8.8, Scheduled District Act (XIV of 1374), 
by an order of the Ohief Uommissioisr of 
the NW. E. Province contained in “letter 
No. yUi-R. A., dated July Lo, 1937, from the 
Revenue Secretary to the Onief Oommis- 
sioner to the Political Agent which is repro- 
duced as follows : : . 

“Subject: Reductiog ofland revenue amounting to 
Rs. 515 from the Rent Koll of the Kurram Agency 


forthe Agricultural year 1923-27 aad for future 
years. . : 


Memo, 
Reference your Memo, No, 349, dated June 18, 1927. 
The sanction of the Ohief Oommissioner is hereby 
conveyed to the_reduction of asun of Re, 515 (Khalsa) 


P. Courts” 
Regulation on the ground that the disputed . 


FP a 


w? 
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from the-Rent Roll of the Kurram Agency for 1926- 
27 as well as for future years owing to the transfer 
_ of the’ Thal lands from the Kurram Agency to the 
Kohat District.” ` i Mace 
,_ This was the only letter contained in” the 
correspondence leading to the order which 
the Deputy Commissioner would produce 
before the Court. He claimed privilege 
for other correspondence leading up to the 
letter. : We are of opinion, that learned 
Counsel's argument, regarding the appli- 
cation of s.8, Scheduled District Act, is 
fundamentally wrong. This section reads 
as follows : | A 
“Whenever any question arises as to the line of 
boundary between any of the scheduled’ districts and 
other territory, such officer as the Local Government 
or (where the. districts and the other territory are not 
- subject to the same Local Government) as the Gover- 
nor-General in Council from time to time appoints, 
. may consider and determine such line of boundary; 
„and the order thereon by such officer, if confirmed 
“by the Government which appointed. him, shall be 
~ conclusive in all Courts of Justice.” = 


“Tn the first place itis to be noted that 


the Kohat District was a scheduled district 


_- Within the meaning of that Act until the 


",A¢bswas repealed. Dy.. the Government cf 
., India. <Adaptaticn of “Indian Laws) Order 


< 1937 made by His Majesty in Council under 
_ the provisicns of Government of India Act, 


. 1935. “Learned Counsel contends that 
“cther territory” referred to ins. 8, Sche- 
duled District Act, includės territory which 
was outside British India, but that cannot 
be so for the Preamble tothe Act us well 
ass. l of the Act show specifically that the 
Act applied to British India aldne. The 
words “other territory” could, therefore, “not 
apply to territories outside British India. 
Furthermore, there is no suggestion in the 
letter of the Revenue Secretary referred 
to above that this action was taken under 
s. 8, Scheduled Districts Act, and the plain 
meaning of the letterin our opinion is that 
“in future the land revenue assessed on this 
‘land ‘instead of being paid into the treasury 
in the Kurram Agency will be paid into the 
treasury in the Kchat District owing to the 
‘tranefer of the Thal lands from the Kur- 
ram Agency to the Kohat District. Neither 
party has been able to show us anysauthc- 
‘rity under which territéry situatéd outside 
"British India can be included` in British 
‘India by any authority in India, and prima 
Facie such action could not be taken except 
‘under a parliamentary* statute. We are 
therefore cf opinion that the land now in 
dispute is not situated within the Kohat 
District and that the Courts in Kohat have 
‘no jurisdiction to entertain the suit. We 
therefore acting under s. 34 of the MW, 


iss iO 


F. P. Courts Regulation sèt aside the orde 
of the District Judge -and *restofe that o 
the trial Judge. As the question of juris» 
diction was one which was not free frone 
difficulties, we think that both partier 
should bear their ofn costs up to this date 
and direct accordingly. 


8. a ou Drier set aside. 


LAHORE HIGH COURT 
Execution Second Appeal No. 1235 of 1938 
S ` January 9, 1939 

BEKEMP, J. | 
BRAHM DUTT—JupemEnt-DEBTOR— 
APPELLANT 
versus 
NARSI RAM, OBJEOTOR, DEO8RBE: HOLDER— 
RESPONDENT 
‘Civil Procedure Code (Act V of 1908), O. KAI 
r. 15—Suit for partition by father against two sons 
—One son remaining absent and decree passed im 
father's favour for one-third share—Possession oj 
remaining two-thirds, if can be given to son remain- 
ing present. i 
Where in a suit for partition by a father against 
his two sons, a decree declaring his share to be 


one-third is passed in his favour in the absence of 
one of the sons, and the possession of his share ia 
given to the father, the possession of the remaining 
two-thirds share cannot be given to the son who 
remained present, as, the partition decree cannot 
be regarded as being passed jointly in favour of 
the two sons and still less can the application for 
possession be regarded as one for benefit of the son 
remaining absent. Pe 

. Ex. S.A. from an order of the District 

Judge, Jullundur, dated April 25, 1938. 

. Mr. D. N. Aggarwal, for the Appellant. 
Mr: Shamair Chand, for the Respondent.. 
Judgment.—Narsi Ram brought a suit 

for partition against his sons Brahm Dutt 

and Dev Datt and was granted a prelimi- 
nary decree declaring his share to be one- 
third. Dev Datt, though his name was on 
the record, was an absentee; he never 
appeared during the suit: he has not 
appeared during the present proceedings 
and it is ‘not known where he is or even 
whether he is alive. - Subsequently Narsi 
Ram was placed in possession of his one» 
third. Now Brahm Datt has applied to be 
placed in separate possession of the remain 
ing two-thirds. This was accepted by the 
lower Court, but the learned District Judge 
on appeal dismissed the application. He 
has come here in second appeal and 

Mr. Dwarka Nath Aggarwal argues on the 

basis of O. XXI, r. 15, that Brahm Datt. 

may be placed in possession of the remain- 

ing two-third share. Order XXI, r- 19, 
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as: 

“Where a gécree has been passed jointly in favour 
more persons than one, any one or more of such 
sons may apply for the execution of the whole 

«erée for the benefit of them all.” 

The decree was in terms in favour of 
arsi Ram; but it is argaed that a partition 
maccree enures for the benefit of all the 
jare-holders. Butitis by no means clear 
>me that the decree may be regarded as 
eing passed joif'¥y in favour of Brahm 
majatt and his brother, still less that the 
«resent application is for the benefit of Dev 
Jatt. Mr. Dwarka Nath urges that unless 
Bhe appeal is accepted, his client has no 
‘emedy. On this I suggested that ke should 

0 put in possession of his own one-third 

—share and the respondent, his father, agreed. 
3ut the appellant is not willing and there 
s no alternative except to dimiss this 
second appeal with costs. 


S. Appeal dismissed. 


— 


PRIVY COUNCIL 
Appeal from the Supreme Oourt 
of Palestine , 
May 23, 1939 
Lerep Rosseut or KILLOWEN, Lorp Romer 
“AND Sik Ggorae RANKIN 
SAADAT KAMEL HANUM— 
APPELLANT 
g VETSUS 
Tur ATTORNEY-GENERAL or 
PALESTINE— RESPONDENT 

Muhammadan Law — Waki — Mutawalli — Wakf 
property, if vestsin mutawalli — Beneficiary, suit 

; aginst .mutawalli or persons interested— 
Beneficiary can put his own claim to benefit 
thereunder— Right asserted in suit to recover property 
held adversely to wakfis right of wakf ttself 
asserted on bzhalf of all interests therein -Rule 
against perpetuity, if applies ta wakt — Mutawalli 
provides continuous representation of waki. 

The word mutawalli is not properly translated by 
the word “trustee” and for important purposes it is 
necessary to bear in mind that wakf property is not 
vested in the mutawalli. Vidya Varuthi v. 
Balusami (2), relied on. [p 104, col. 1 

Wakfs are made of very different kinds of pro- 
perty and the beneficial interests may be infinitely 
various, It is, therefore, possible for one or more 
beneficiaries in some circumstances to sue tenants 
or others directly to recover monies as income of 
the wakf payable to them. And it is, of course, 
open to a beneficiary to put in suit against the 
mutawallt or other persons interested in the wakf 
his own immediate claim to benefit thereunder. [p. 
104, col, 2.) 

It is only in special circumstances that a 
beneficiary and not the mutawalli is the proper 
plaintif: by whomsoever brought, the right asserted 
bya suit is the right of the wakf itself, and it is 
asserted on behalf of all interesta therein, whether 
“present or future, absolute or contingent. [ibid] g 

A wakf is not governed by rulesagainst perpetuity, 
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and successive future life interests in favour of 

unborn persons are valid by the Muhammadan Law | 
of wakf. The special rule “from generation to - 
generation” has no exceptional effect to make the 
particular descendant whose interest accrues there- 
under take by purchase and not by limitation. [p, 
105, col 2.) 

The office of mutawalli, though only a manager- 
ship, provides continuous representation of the wakf 
and ofall interests therein. [p. 108, col. 1.) hic 

Mr. J. M. Gover, K. C., for the Appel- 
lant, i S os 

Attorney-General, Messrs. K. Preedy 
and Versey Fitzgerald, for the Respond- | 
ent. f ; 

Sir George Rankin.—In this case the 
appellant's suit has’ been dismissed as ' 
barred by limitation and the sole question 
is “whether the dismissal is justified upon 
a true constructicn of the relevant pro- 
visions of the Mejelle. 7 

By a deed of wakf (wakfieh) dated Muhar- 
ram 11, 1228, A. H. (1812 A. D), Emir Ali 
Pasha made wakf of a number of proper- 
ties directing that the income should be 
applied in the first place tothe upkeep of 
a certain mosque and fountain. As regards 
the balance of income, he directed that it 
should be paid or distributed to himself 
for his lifeand after his death to his 
three children, Abdulla, Miriam and 
Hanifeh, and their children, 

“Then after them it shall be for their children, 
then to their grand-children and then to their 
great-grand-children, etc., etc, and so on, males 
and females according to the Sharia distribution, 
viz., the share of a male shallbe twice as much 
as that of a female and for their descendants 
after themas long as they live and continually 
as they generate, provided that any one of them who | 
dies leaving after. him a child, or a grand-child | 


to- his child or grand-child or great-grand-child. 
When one of them dies leaving after himno child, 
or grand-child or great-grand-child, then his share , 
shall pass down to those who are ofhis category. 
The upper category (ascendants) shall enjoy it 
before the lower category (descendants) and the 
parents shall enjoy it before the children but . 
not before the children of other beneficiaries. 
When one of them dies leaving after hima child, ` 
or grand-child or a great-grand-child, before 
becoming a beneficiary to anything in the wakf, 
then his child, or grand-child, or great-grand- 
child shall becom: baneficiaries to the share of | 
their father, as if he were alive. One of them, 
may enjoy it independently in the event if he alone 
remaina alive.” , 
In case of failure of al] descendants 
there was a provision that the money 
was tobeexpended for the benefit of two 
named mosques, and that if this should 
not be feasible, it*should be spent: onthe > 


poor. f : 
_ The provision as to the office of mutawalle 
was as follow3:— aN 
“The second: condition is that the mutwalliship 
shall be vested in his honoured son Abdallah Bey, 


_ owe 


w 


s 
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Salbashoor Khas, and then after him it will 
devolve on the most prudent amonget the male 
children (descendants) of the dedicator, then after 


. them it shall devolve on the most prudent amongst 


the female children and then it shall devolve on 
the most prudent amongst their grand-children 
and great grand-children, etc., etc, and so on, If 
they (wakf properties) revert to both honoured 
Harams (Mosques), then the management shall be 
vested in the Nazir (manager of bothof them)". 


The appellant, Saadat Kamel Hanum, 


claims to be descended from Ali Pasha ` 


threugh his daughter Miriam in the manner 
ed by the pedigree table here- 
under:— . 


EMIR ALI PASHA 
| 





- 


| 
Emir Abdal- 
lak d. s. p. 


| 
Miriam Kha- 
num d. 


. ame 
: Abmad a d. 
Mohammed Safwal Pasha 
890 


| 
Hanifi Kha- 
pum d.s. p. - 


- Ameeni=Kemal Pasha 
d. before Mahommed Safwal 
i 











| l |. 
4 Abdella Lami Said Pasha Mahmdua Bey. 
ey 
| | 
Youssef Bey. 
= 
Baland Bey. Saadat Hanum 


(plaintiff-appellant.) 


In 1915 the appellant's uncle, Abdulla 
Lami Bey, was appointed to be mutawalli, 
and by an order of the Sharia Court at 
Acre, dated January 10, 1926, the appellant 
was found to be more prudent than either 
Baland Bey or Youssef Bey and was appoint- 
ed mutawalli. This order does not 
expressly mention that Abdulla Lami Bey 
or..the appellant's father, Said Pasha, had 
died, nor do the dates of their deaths 
appear from any other of the documents on 
the record. 

On October 26, 1931, the appellant as 
mutawalli and beneficiary of the wakf of 
Ali Pasha, brought in the Land Court, 
Haifa, thesuit out of which the present 
appeal arises. She sued-the Attorney- 
Genera] on behalfof the Government of 
Palestine to recpver for the wakf two pro- 
perties in or near Acre as being properties 
comprised in the deed of 1812. Thetwo 
properties are known as  Kishleh and 
«Dubaya : they have long “been in the pos- 
session of the Palestine Government, the 
former being now used as a prison and the 
latter as a depot and stables. 

“At the trial the only matter of defence 
which was dealt with by the Land 
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Court was the question of dimitation 
though the learned President Ytonsider- 
ed that the appellant's claim to the Dubaya 
must, in any event, fail on another 
ground. It does ‘not appear that any 
evidence was taken® upon the question, of 
jimitation. It was admitted by the appel- 


` lant that for a period exceeding 36 years 


prior to the suit, the properties claimed 
had been in the possessffn of the Govern- 
ment. On the other hand it was conceded 
that she did not become mutawalli until 
1926. Theappellant further contended that 
neither she nor any of her generation had 
become entitled beneficially in possession 
until within the said period of 36 years: 
this appears to have been assumed (provi- 
sionally at least) by the Courts below, and 
must be taken to be true for the purposes 
of this appeal. : | 

The provisions of the Mejelle (Ottoman 
Civil Code) upon Limitation are Arts. 1660 
to 1675, which form the second portion 
or chapter of Book XIV which is entitled 
“Actions.” The Courts in Palestine do not 
appear to be provided with any official or 
authoritative English versicn of this Code, 
the original of which is in the Turkish 
language. Several translations have been 
brought to the notice of their Lordships and 
have been found to differ a3 regards the 
exact meaning which they attribute to 
important phrases in Arts 1660 and 1667. 
In the translation cf Mr. O. A. Hooper 
(Jerusalem 1933) Arts. 16°0, 1661 and 1167 
are as follows:— pos . 

“Article 1660. — Actions relating to a debt, or 
property deposited for safe-keeping, or real prop- 
erty held in absolute ownership, or inheritance, or 
actions not relating to the fundamental constitution 
of a pious foundation, such ag actions relating to 
real property dedicated to pious purposes leased 
for a single or double rent, or to pious founda- 
tions with a condition as to the appointment of a 
trustee, or the revenue of a pious foundation, or 
actions not relating to the public, shall not be | 
heard after the expiration of a period of’ fifteen | 
years since action was last taken in connection , 
therewith. ` i 

Article 1661.—Actions brought by a trustee of a . 
Pious foundation relating to the fundamental con- ’ 
stitution thereof or by persons maintained by such- 
foundation may be heard upto a period of thirty-six ` 
years. They shall not be heard in any event, , 
however, after the period of thirty-six years has 
expired, 

Example: — 

A has held a piece of real property in absolute 
ownership for a period of thirty-six years. The 
trustee of a pious foundation thereupon brings an - 
action claiming that the piece of real property in 


question is part of the land belonging to his pious . 


foundation. The action will not be heard. 
Article 1667. —The period of limitation begins to 
run as from the date at which the plaintiff had the - 


- right to bring ian action in respect to tho subject 


1939 
atter of his claim. Oonsequently, in an action 
respectgto a debt re-payable at some future 
efinite date, the period of limitation only begins 
ə run as from the date on which the debt fell due 
or*payment, since the plaintiff has no right to 
«ring an action in respect bo the debt before the 


ue date has arrived. Š 
_ Examples:— 
(1) A brings an action against B claiming 


rom him the price of a thing sold to him fifteen 
‘ears ago, subject to a period of three years for 
vayment of the pri@g The action may be heard, 
since only twelve years have passed since the date 
«Í payment arrived. 

(2) An action is brought in regard to property 

ledicated to pious purposes limited to children from 
= meration to generation. The pariod for limitation 
n respect to an action brought by the children 
of the second generation begins to run as from 
<ho date of the extinction of the children of the first 
generation, since the children of the second generation 
B&ave no right to bring an action while the children 
of the first generation are alive. 

(3) In actions relating to a marriage portion 
payable at a future date, the period of limitation 
begins tə run from the date of the divorce or death 
of one of the spouses, since a marriage portion 
payable at a future date only falls due for payment 
on divorce or death. ; 

The contention of the appallant is that 
while her suit would doubtless fall within 
the terms of Art. 1661 if this be considered 
hy itself, the article has to be considered 
as one of a series of articles in a Cade 
which necessarily introduces different con- 
sidera‘ion3 one by one; thus, while the 
period of limitation applicable to this parti- 
cular type of case is prescribed by Art. 1661, 
the exceptions for minority and lunacy 
and the provisions as to the terminu3 a quo 
of the psriod of limitation are to be 
gathered from other articles in the chapter, 
and ate to be taken into account before the 
terns of Art, 1651 ara applied to the facts 
of a particular case. Accordingly she con- 
tends that Art. 1657 controls or affects 
the application of Art. 1681; that her case 
is within the principle of Art. 1667 and in 
particalar is within the exact terms of the 
second of the three examples mentioned 
thereunder. 


The Lind QO urt dismissed the appellant's 
suit as a result of a diffarence of opinion 
betweeo the President and Aziz, J. The 
learned President considered that Arts. 1651 
and 1867 were irreconcilable and applied 
‘the former. Aziz, J. held, under Art. 1667, 
that “no pra3eriptioa rans against casas 
where gans3ration after gaueration has baen 
conditioned”. Ou app3al to the Supreme 
Onart, three learaed Juiges hald that the 
wakf in this 3a3e was not “fron g3neration to 
generation” within the meaning of Art. 1667 
and oa this ‘ground. applying Art. 1631, 
disnissad the appeal. Their view was; Thare 
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isno inconsistency between the two articles 
Article 1661 fixes the period of limitation 
in respect of all wakfs at 36 years. 
Article 1667 does not deal with the length 
of the period of limitation, but with the 
date from which such period begins to 
run, in the case of -a wakf of a particular 
nature”. To this reasoning, learned Counsel 
for the appellant objects not only that on 
a true construction of its provisions Ali 
Pasha’s wakf and the appellant's interest 
thereunder is within the exact terms of thè 
example, but also that the case cannot be 
excluded from the article on the mere 
ground that it is not covered by an example. 

It is clear that the meaning and effect of 
the second example to Art. 1667 has been 
a matter of doubt and difficulty in the. 
present and in other cases. In the transla- 
tion by Dr. W. E, Grigsby (London 1895) 
the example appears in the following 
form:— 

“In the same way if the instrument which con- 
secrates a thing to pions uses say that the descend- 
ants of the man who c »nseorates it shall have the 
management from generation to generation, in an 
action which the second generation begins, prescrip- 
tion only begins from the day of the total failure of 
the first generation, bacausa while the first generation 
exists those belonging to the second generation 
cannot bring an action,” ‘ 


Inthe French version by George Young 
(Corps de Droit Ottoman, Vol. VI (Oxford 
1905) the example is given thus :— 

“Dans les actions relatives aux -vakoufs stipules 
avec substitution aux enfants de generation on 
generation, la prescription ne court pour less descen- 
dants de la seconde generation qu's partir du moment 
ou il n'existe plus aucun descendant de la premiere 
generation, car jusque-la les descendants de la seconde 
generation n'ont pass droit d'action.” i 


In Omer Helmi Effendi’s “Treatise on 
the Laws of Evqat” (translated by Tyser 


“and Demetriades) (Nicosia 1899), p. 111, the 


learned author gives in para. 436 two 
examples of the effect of the condition 
“from generation to generation”. One 
shows the period of 15 years as not 
applicable until the first generation has 
becom3 extinct to an action claiming the 
office of mutawalli by children of the 
secong generation against a stranger. The 
other is :— 


“If a property of which the Mutevelishiv and the. 


income is dedicated in favour of the children of the 
delicitor from gsaneration to genaration, is gold by 
a child of ths first geferation and delivered to 
another, and the purfhaser receive and possass it 
for 35 years, and afterwards when the first gsnera- 
tion is wholly extinst, thg children of the second 
generation ara sppointal Mutevelis, ani after the 
lapse of a yetr thay bring an action against the 
Parchaser, alleging that the proparty is wakf, this 
actign is heard.” rn Sea E GR 
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The President of the Land Court has 
referred in his judgment to Ali Hadar 
Effendi as being generally considered the 
most authoritative commentator in the 
Mejelle, He states as the view of this 
learned author that a mutawalli's action is 
only barred under Art. 1661 if brought by 
the mutawalli who was the cause of the 
failure to sue and not if brought by a 
successor in the office. Now the principle 
of limitation may be regarded rather as 
grafted upon the Muslim Law than as an 
integral. part thereof originally, and the 
Commission which drafted the Mejelle may 
well have felt ‘special difficulty in making 
‘drastic provisions which would deprive 
wakfs of their property. Even so, their 
Lordships are not able to attribute to 
Art. 1661 an effect so -slight as that which is 
thus suggested. ` That the result of a delay 
for-so long a period as 36 years should 
last only for the balance of the time during 
which ‘the same mutawalli should be’ in 
‘office is not in their Lordships’ view a 
reasonable interpretation of this Code. “No 
one of the learned Judges in either of the 
Courts in Palestine proceeded on that view 
of the law in the present case. Aziz, dJ., 
as well as the members of the Suprere 
Court, considered that the case must turn 
npon a principle or rule special te the case 
of wakfs- when the limitation is "from 
generaticn to generation.” 


. The general effect of the Code’s provision 
of periods ‘of limitation as regards wakf 
property was broadly stated in Muzaffer 
Bey v. W: Collet (3), by the Chief Justice 
of the Supreme Court of Cyprus :— 


_ “The answer to the first question.. ...depends on 
ss, 16€0 and 1661 of the Mejelle, which enact that 


‘actions for the ‘tassaruj’ i. e., possession), by ijaretein 


or mugataa in respect of immovable wakf property 
are not heard after 15 years; and that actions ofthe 
Mutevels, or of the people who receive salary and 


“food from the wakf, in respect of the corpus of wakf 


property, are heard up to 36 years. That is, where 


.8 man claims the possession of property which both 
he and the other party admit to be wakf, his action 


isheard up to 15 years; but where he claims wakf 
“property as trustee (Muteveli) or as beneficiary from 
a person who denies that it is wakf, his action is 
heard up to 36 years.” è 


Their Lordships think this to be a useful 
and succinct statement of the effect of these 
articles, though the word mutawalli is not 
properly translated by the word “trustee” 
and for important- purposes it is necessary 
to bearin mind thate wakf property is not 


' (1) (1904) 6 Oypres L R 108, 
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vested in the mutawalli. [Vidya Varuthi v 
Balusami (2). . . .. ; 
The principle of Art. 1667 has to, be 
considered in relation to Art. 1661. Teis» 
clear, if only from: Art. 1661, that in some 
circumstances a beneficiary may sue tc 
reeover property for the wakf from sceme- 
one holding adversely to the wakf. Wakfe 
are made of very different kinds of property 
and the beneficial interes@may be infinitély 
various. It is therefore possible for one or 
more beneficiaries in some ‘circumstances to 
sue tenants or others directly to recover 
monies as jncome of the wakf payable to 
them. And it is of couree, open to a bene- 
ficiary to put in suit against the mulawalli 
or other persons interestêd-in the wakf his 
own immediate claim to benefit thereunder. 
The example given in Art. 1°67 does not 
specify the nature of the action envisaged. 
thereby and tre question arises whether it 
can safely be extended to cover «every 
kind of action which a beneficiary may, 
bring. Dr, Grigsby's translation does 
not seem to be warranted in so far as it 
interprets the example as specially cor-. 
cerned with the rights of a mutawalli to 
bring en action. It is dealing with bene 
ficiaries and. beneficial interests. h 
Does the wording of the example require 

it to be suppored that the action by children 
of the second generaticn therein contem- 
plated is an action brought to recover for. 
the wakf property held adversely to it ? 
Suzh an action can be brought by a bene- 
ficiary ; bot it would seem tbat it is only 
in special circumstances that a beneficiary 
and not the mutawalli is the proper plain- 
tiff: by whomsoever brought the right 
asserted by such a suit is the right of the 


-wakf itself, and it is asserted on behalf 


of all interests therein, whether present or 
future, absolute or contingent. The assump- 
ticn that what is given as an example of 
the principle enunciated by the opening 
werds of Art. 1667 is orincludes a case 
of this special character is attended with 
difficulty. Ifthe Jast surviving member of- 
the first genersticn is mutewalli and is 
alienating or wasting ihe wakf property, 
is it a clear and obvious truth that 
the children of tke second generation 
woud have no right to bring an action ? 
If not, the casedoes not appear to be the 
example. From 
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£ illustration, there is every presumption 

hat the g&se put is conceived as a plain 

ase of an action to enforce the immediate 

right newly accrued upon the extinction of 
Jami to , previous generation. Prima facie this 
does not necessarily coyer the whole ground 
if the beneficiary, to enforce his new-found 
right, has first to bring a suit on hehalfof 
all interests inthe wakf. 

- Aziz, J, and tag Supreme Court appear to 
have considered that the example makes a 
special rule appl'cable where the limitation 
is qualified by the condition “from gene- 
ration to generation”. This phrase 
appears in authoritative works on Muham- 
madan Lawin its Arabic form (butnun 
baad butn) ashaving the intention and 
effect of preventing nearer and more remote 
descendants from being treated alike. The 
following passage from the Fatawai Alam- 
giri explains it. 

“And if he should say, ‘upon my child and 
child'of my child, and child of the child of my 
child’, mentioning three generations, the produce 
is to be expended upon his children for ever, so 
long as there are any descendants,and is not to 
be applied to the poor; while one remains, the 
wakf is to them, and the lowest among them: the 
nearer and more remote being alike unless the 
appropriator say in making the wakf, ‘the nearer 
is nearer’, or say,‘on my child» then after them on 
the’ child of- my child’, or say, ‘generation after 
generation’ (butnun baad butn) when a beginning 


must be made with them with whom the appropria- 


tor has begun.” 

[Baillie, Digest of Muhammadan Law, 
2od Hd. Vol. J, p. 5:0. Ameer Ali, 
Muhammadan Law, 4th Ed. Vol. L 
p.:353. See also Macnaghten’s Muham- 
madan Law, 1897, p. 341, Case VIIL] 

With great respect to those learned 
-Judges who seem to have’ thought that 
the example given in Art. 1667 imports a 


- special rule applicable to cases where the 


phrase is employed to qualify the order of 
succession laid down by the wakf, their 
Lordships think that it is outside the 
proper scope of an illustration or example 
to convey special legislation for a parti- 
cular type of case. Its function, on the 
contrary, is to show how the principle 
already enunciated is to be applied, or how 
the particular facts of the case supposed 
come under the principle. The natural 
approach tothe example is that the case’ is 
only put as an illustration of a right which 
has not accrued before a certain date, and 
without the intention of conveying any 
implication that the case supposed is 
necessarily different in principle from 
many other cases. 

A wakf is not governed by rules against 
perpetuity, and successive future life inter-. 
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estsin favour of unborn persons are valid 
by the Muhammadan Law of wakf. The 
special rule “from generation to genera- 
tion” has no exceptional effect to make 
the particular descendants whose interest 
accrues thereunder take by purchase and 
not by limitation. The effect isto make 
A take instead of B,or tomake A takea 
different share than he would otherwige 
havetaken. The particular example given 
may beonein which all the beneficial 
interests happen to arise at one and the 
same time. I[tlooks as if the draftsman 
hed in contemplation a case where des- 
cendants were to take per capita subject to 
the condition, though the condition may be 
applied equally wellto qualify a stirpital 
order of succession [ef. Macnaghten, op. 
cit, p. 342, Wilson’s Anglc-Muhammadan 
Law, 6th Ed. s 324,p. 363] so that 
(as the present wakfiekh puts it) parents 
enjoy before children but not before 
children of other beneficiaries. But this 
special feature of the example given 
is not the point of the example. The 
right of 4 to a share of the income 
may arise according to any order of suc- 
cession appointed by the wakf. It muy 
arise on his birth, on the death of his 
father oron the complete extinction of the 
previous generation. For purposesof put- 
ting itin suit, it isanew right when it 
accrues. As tte first of the three examples 
given under Art. 1667 is that of a sale, 
with a stipulation for payment of the price 
in future and not at once; so the second 
is that of a beneficial interest which arises 
when the previous generation becomes 
extinct and not before; and the third is a 


_ease, not of prompt, but deferred dower. 


These may well be intended as familiar 
types of case under Art. 1660. 

Toe assumption that the action referred 
to by the example is an action brought 
on behalf of all persons interested in the 
wakf to recover property held adversely 
to the wakf had led to the further assump- 
tion that the example lays down a special 
rule of limitatian in the case of a particular 
kind of wakf. Their Lordships think, 


howéver, for the reasons above stated, that ` 


a more correct constructi8n of this Cole 
is reached without either assumption, What 
is required is to relate the principle leid 
down in Art. 1667 to such a suit as the. 
present, which comes within Art. 1661, 
For this, it is necessary Bto consider with 
exactness whit is the right asserted and 
in whom is the right. That the right is 
not the rightofa mere manager, such ag 
e 
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isthe mutawalli, is plain upon principles 
of Muhammadan Law. Nor is a claim to 
recover for the wakf property held adversely 
toit a claim madeon behalf of a parti- 
cular beneficiary (though such a one may 
be the plaintiff), or even on behalf of all 
those whose beneficial interests have accrued 
to them at the date of the suit. It is a 
claim made on behalf of the wakf in a sense 
which includes all interests therein, pre- 
sent and future. The principle that limita- 
tion will not begin to run until the indi- 
vidual who is nominally and formally the 
plaintiff in the suit came to be in a position 
to sue on behalf of the wakf, would render 
limitation to all intents and purposes 
inapplicable to this subject-matter; and as 
the office of mutawalli, though only a 
managership, provides continuous repre- 
sentation of the wakf and of all interests 
therein, itis not necessary to suppose that 
limitation is intended to be so controlled. 
Apart from the question whether there is 
any special exception provided for cases 
where “generation to generation” has been 
stipulated, their Lordships gather that the 
Courtsin Palestine are agreed in regard- 
ing such a principle as inapplicable to 
such a case as the present. Cases in 
which there is no dispute as to the 
property in suit being property of the 
wakf give rise to different considera- 
tions—under the Mejelle to very different 
considerations; but the present case is 
under Art. 166land within the very terms 
of the example given thereunder. It is 


difficult to interpret that example as im- - 


plying no more than that at the end of 
36 years an inquiry -istə be made as to 
changes in tha office of mutawalli or in 
the personnel of the beneficiaries, and 
that A musthave held possession not for 
36 years but for 36 years after the last 
change of this kind took place. Their 
Lordships do not consider that in sacha 
case it is intended by the Oode that time 
should begin to run afresh by reason 
either that the office of mutawalli his 
passed to a new incumbent or that an 
interest has accrued to a new bensiciary, 
In their Lordships’ opiniou in the cas& of 
an action such &sthe present which is 
an action to recover property of the wakf 
for the benefit of all persons now interested 
or hereafter to become intgrested therein, 
and which falla directly under Art. 1661 
anddts example, the period of 36 years 
begins to run from the time the right of 
recovery could first have been asserted by 
any One on behalf of those interested therein 
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in praesenti or ia futuro, Such-gn action 
is neither within the principle of Art. 1667 
nor within its second example. 

They will humbly advise His Majesty that 
this appeal should be dismissed. The 
appellant will pay the respondents’ costs of 
the appeal. j 


D. Appeal dismissed. 

Solicitors for the Appgllant.— Messrs, 
Stoneham & Sons. 

Solicitors for tha Respondent.—Mr, 
Burchells. 
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Insurance—Subject-matter must be properly 
dessribed — Insurance described as insurance of 
gois, whether covers profits — Insurance of 
merchandise of client by broker in his own name— 
Merchandise destroyed by fire—Broker, if can deduct 
commission he would have expected to earn from . 
moneys collected under policy — Warehouseman | 
assuming obligation to insure goods in his possession 
—Whether his insurable interest —Insurance, if. 
gives perfect indemnity. i 

The subject-matter of an insurance must be pro- 
perly described. Thus if the subject-matter is a 
ship, the policy must so describe it, and conversely 
if itis freight which is insured that must be so 
described as the subject-matter of the insurance. 
Similarly by English Law at least, an insurance 
described as an insurance on goods, does not cover 
profits. [p. 108, col. 1.} 

Téa broker in his own name has insured merchan- 
diss of his client, the right to recover must be based 
onan insurable interest in the goods themselves, 
whether a special property like a lien, or the general 
property, orsome other insurable interest, such as 
liability in case of losa of ths goods. The policy 
doss not cover sxpected profits and when the 
merchandise is destroyed, the broker cannot claim 
to deduct commission which he would have earned if 
the merchandise had not been destroyed. Mackenzie 
v. Whitworth (2), relied on. Ebsworth v, Alliance 
Marine Insurance Co. (8), explained. 

A warehouseman who has assumed the obligation 
to insure the goods while in his possession has an 
insurable interest, because he willbe bound to 
answer in damages to the bailor ifhe has not 
insurad and the goods have been destroyed or 
damaged, though apart from the special contract 
the warehouseman would not be responsible in 
respect of goods accidentally destroyed or damaged 
by_fire while in his warehouse. [p. 109, col. 1. 
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Insurance, does not necessarily give a perfect 
odemnity,@ut giyes sometimes more and sometimes 
«ess. This may happen in several cases, but 
particularly in the case of a valued policy, where 
she measure of indemnity is fixed by the value. 

Lord Wright.—The* question in this 
pe? eal is what are the rights of the 

appellant as wool grower and the respon- 
dents as wool brokers in respect of monies 
collected by the brckers under insurance 
Policies effected “Wy them on the appellant's 
wool, which the respondents held in their 
stores at the time when it was destroyed 
by fire. The respondents as brokers claim 
to make certain deductions partly for 
expenses incurred and services rendered 
before the fire, and partly for prospective 
profits, such as commission on sale, lost 
by them in consequence of the fire and 
for charges or expenses which but for the 
fire would have been earned or expended 
and would have been deductible from the 
proceeds if the wool had been sold in the 
normal course, instead of being destroyed. 


The facts are set out in a special case 
to which are appended certain questions 
for the opinion of the Court. The Supreme 
Court of New Soulh Wales answered these 
questions in the appellant's favour. That 
decision was reversed by the High Court 
of Australia by a mojority, Latham, O. J. 
and Evatt, J. dissenting. 


The wool in question, 123 bales in all, 
was consigned by the appellant to the 
respondents during September, 1935, and 
was lying in the respondents store wher 
it was destroyed by fire on September 25, 
1935. According to the ordinary course of 
business between the respondents and 
their clients, the respondents were not only 
to receive the wool into their store, but 
were to pay the expense of the road and 
rail earriage to the store, to prepare the 
wool forsale by weighing, lotting, valuing it 
and so forth, and to sell the wool for a com- 
mission payable by the growers to the 
respondents. The net proceeds of sale after 
such deductions of charges and expenses 
were to be paid by the respondents to 
the growers. The special case does not in 
térms say that the respondents were bound 
to insure the wool, but it is clear and 
has been assumed throughout these prc- 
ceedings that there was this obligation, 
The case states that the respondents, in 
their own name, had insured the appellant's 
wool and the wool of other clients charging 
a flat rate of ls. 6d. per cent. to- the 
growers, This charge was not based on 
the actual rate payable under the policies 
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to the insurance companies. A specimen 
of the ordinary policies effected by the 
respondents was appended tothe case. It 
was issued by the Western Assurance 
Compauy in favour of the respondents as 
the insured for the sum of £5,000 for one 
year, and was against loss or damage by 
fire or lightning of the property described 
in the schedule, The description in the 
schedule was “on merechandise the assur- 
eds’ own property or held by them in trust 
or on commission for which they may be 
liable in the event of loss or damage by 
fire”, while lying in the respondents’ store 
in Sydney, The course of business followed 
by the respondents in these insurances 
was not to cover specifically any particular 
lot or lots of wool, but to have a number 
of policies each for a lump sum, covering 
all the wool which the respondents held 
from time to time, the total cover being 
reduced or diminished according to require- 
ments at the close ofeach day. The total 
amount of the insurance was divided by 
mutual arrangement between the Western 
Assurance Company and other companies, 
by way of direct insurance and not by 
way of reinsurance. When the fire occurred, 
the respondents had expended monies in 
respect of the appellant’s wool for railage 
from the station to the store and forin- 
surance in transit and had charged for 
insurance at the rate of ls 6d. per cent. 
Jess 10 percent. But in the account which 
the respondents after the fire rendered to 
the appellant, headed “Account Sales of 
Realisation by Insurance”, they claimed to 
deduct from the insurance monies which 
tkey had received in respect of the wool 
two further sums, £24 15s. for commission 
on sale and £36 lls. 10d. for receiving, 
weighing, lotting, appraising value, ete. 
These two further sums were disputed by 
the appellant on the ground as to the sale 
commission that it had not been and could 
not be earned, and as tothe other charges, 
that they were only deductible from the 
insurance monies, so far as they were 
referable to receiving the wool or any 
other, services actually performed. This 
view was accepted by the Supreme Court. 
The amount which the respohdents collected 
on the insurance policies was £1,920 Us. 
7d., which was the figure as estimated by 
appraisers appointed fcr the purpose cfe 
appraising and valuing the wool, as on the 
basis of the grcss selling price realisable 
by auction at the date of the fire. The 
issue in the action was as to the deduc- 
tions which the respondents were entitled 
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settling with the appellant. 

The policy contained a usual reinstate- 
ment clause and also made it a condition 
that a claim should- be made within 15 
days of loss, stating in particular the 
amount of loss or damage, having regard 
to the value of the goods at the time of 
loss or damage “not including profit of 
any kind”. 

It is convenient first to determine what 
is the position between the respondents as 
insured and the Wester Assurance Com- 
pany as insurers. What that is must 
depend on the contractual terms embodied 
in the policies. That the wool was covered 
by the policies was not in dispute, though 
there had been no appropriation of the 
particular parcels as between any of the 
lump sum or block policies. The sample 
policy, exhibited to the special case, defines 
the Scope | cf the insurance. It is necessary, 
however, in examining the folicy to dis 
tinguish between the subject-matter which 


is insured and the assured’s interest in the. 


subject-matter. The subject-matter, for the 
purposes of the present policy, is the 
merchandise, that is, the wool, which is 
insured against the risk of physical loss 
or damage by fire. But while the subjecte 
matter of the insurance is the chattel, the 
basis of the insurance is that the assured 
stands in such relation to the chattel that 
he may be prejudiced by its loss or damage, 
in accordance with the various principles 
which tave been settled for regulating 
what constitutes insurable interest. The 
subject-matter of an insurance must be 
properly described. Thus if the subject- 
matter is a ship, the policy must so describe 
it, and conversely if it is freigut which 
is insured, that must be so described as 
the subject-matter of the insurance. 
Similarly by English Law atleast, an in- 
surance described as an insurance on goods, 
does not caver profits. “Lucena v. Craw- 
ford (l; has always been treated as deciding 
that though profits may be insured, they 


must be “described as such and we took : 


time in this case, principally with aview 
to see what were the reasons for “this 
decision and whether they were appticab'e 
to a case-like the present.” This is a 
quotation from the judgment of Lord 
Cairns, L.C., Blackburn and Brett, JJ. in 
MacKenzie v. Whitworth 2). The policy 


ai (1802) 2 Bos & Pul (nega) 269; 3 Bos & P 75; 6 
R R 623; 1 Taunt 325. 

(2) ( (1876) 1 Ex D 36 atp. 43; 45 L J Ex 233; 33 
L T 655; WR 287; 2 AspM 0 490, 
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there wasa policy of reinsurance; the 
subject-matter was the shin whigh was 
properly defined; it was held to be 
unnecessary to define the nature of the 
assured’s interest, »The contract was a 
contract by way ef reinsurance. The 
assured’s liability under the original policy 
gave him an insurable interest in the ship, 
which was the subject-matter of the in- 
surance. The contract wes to indemnify 
the reassured against all the damage sustain- 
ed by the ship in consequence of any of 
the perils insured against, his interest 
being that he was himself liable to in- 
demnify the original assured. In the policy 
here in question, the subject-matter is 
described as merchandise and the condition 
quoted above specifically states that the 
insured value is not to include profits of 
any kind. Hence it is the wool, not any 
profits, which the policy insures. But the 
policy also describes the interest of the 
assured which is covered as being the 
assured’s own property in the wool, and 
also wool'held by the respondents in trust 
or on commission for which they may be 
liable in the event of loss or damage by 
fire while lying in the specified stores.’ 
Tnat form of cover for the use of ware» 
housemen and other bailees has long been ' 
faniliar. Its history was discussed in North 
British and Mercantile Insurance Co: v. 
Moffatt (3). It was there stated in the 
judgment of the Court, at p. 31*, that. 
Waters v, Monarch Insurance Co. (4) and 
London and North Western Railway Co. v. 


: Glyn (5) were cases in which:— 


. goods held by the plaintiffs as bailees were 
insured by them under policies, the conditions of which 
provided that goods held in trust would not be 
eovered by the policies unless they were insured 
as such. The goods accordingly were ingured 
expressly as goods held in trust by the assured. 
The offices contended that as the pleintifis ag 
bailees had no insurable interest in the goods 
beyond their liens, respectively, they could only 
recover to the amount of such liens. But the 
Court held in each case that the plaintifs were 
entitled to recover to the full amount insured and 
intimated that the excess beyond the personal in- 
terest of the assured would probably be held in - 
trust for the parties really interested, though un- 
aware of the insurance having been effected.” 

After this insurance companies limited . 
as in the present policy the extent of the | 
tisk they were taking. A warehouseman 


wh (1872 7 OP25;41L JOP1; 25L T 662; 20 


Pa (1836) 5 El s BI 870; 25170 B 102; 2 Jur 
(N 8) 375; 4 W R 245 

(5) (1859) 1 El & El 6523; 28 L J Q B 188; 5 Jur 
(ws) 1004; 7 W R 238 117 R R 389, 
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who haseassumed the obligation to insure 
the godtis while: in his possession has an 
insurable interest, becauee he will be 
bound to answer in damages to the bailor 
if he has not insured “and the goods have 
been destroyed or damaged, though apart 
from the special contract the warehouseman 
would not be responsible in respect of 
goods accidentally destroyed or damaged 
by fire while in” his warehouse. So far as 
concerns the respondente’ claim against the 
insurers, there was no need to distinguish 
between the respective interests of the 
appellant and respondents in the wool. 
The respondents were entitled to recover 
in full from the insurer for the insured 
value of the wool, which was determined 
by appraisement in accordance with the 
policy as being £1,980 0s. 7d, as stated 
above. The correctness of that appraisement 
being accepted by all parties, the-position 
is for practical purposes the same as if 
‘the woul-had been originally valued at 
‘that figurein the policy. The respondents 
did notinsure as agents for the appellant. 
‘They insured the subject matter, the wool, 
on account of their own insurable interest 
in that subject-matter, 

The respondents have not disputed the 
right of the appellant to claim from the 
respondents an account of the monies 
‘eollected under the policy. The dispute, 
as already stated, is as to what share of 
these monies the respondents are entitled 
to retain. One possible view, suggested by 
Evatt, J. is that as the respondents have 


agreed to insure the appellant's wool, the ` 


appellant is entitled to the whole of the 


- monies collected on the policy, tLough the . 


respondents are entitled to set off, simply asa 
debt, whatever-may be due to them from the 
‘appellant. The special case, however, does 
not set out the bargain as to insurance, 
and that way of looking atthe matter may 
be disregarded, especially as in their Lord- 
ships’ opinion, for reasons to be stated, it 
- would, in this case, make no practical 
difference. The appellant rests his case 
“on the ground that the respondents are 
not entitled to deduct any part of the 
- proceeds of the policy, except to the extent 
that at the datecf the fire they had a 
- lien for services rendered or expenses paid. 
On the o:her hand the respondents claim 
that they are also entitled to deduct the com- 
mission which they would have earned 
and the charges which they would. have 
been entitled to make for receiving, weigh- 
ing, lotting, valuing, etc., just as if the 
- wool had not been destroyed by the fire, 
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They claim that these are profits which 
they have lost by the fire and that they 
had an insurable interest in these profits. 
That they had an insurable interest in 
their prospective proüts on the wool ia 
store may be conceded. But it was an 
insurable interest in a different subj:ct- 
matter, namely, in profits and not in the 
wool itself. The policy, as already stated, 
did not insure profits. If the respondents 
had desired to sure profits, they might 
have insured them by an insurance on the 
profits so described. Perhaps they did, 
though whether they did or not is immate~ 
rial. In a policy suca as this on mer- 
chandise, the right to recover must be 
based on an insurable interest in the goods 
themselves. whether a special property 
like alien, or the general property, or 
some other insurable interest, such as 
liability in case of loss of the goods. The 


position of. the warehousemen is well stat- 


ed by Crompton, J. in Waters case (4), 
(supra) at p. od2: 
“| cannot entertain the least doubt that in these 


„policies the words ‘in trust’ are used without any 


reference to a subpcena in chancery. The parties 
meant to insure these goods w.th which the plaint- 
iffs were entrusted, and in every part of which they 
had an interest bothin respect of the lien and in 
respect of their responsibility to their bailors. 


“What their surplus after satisfying their own claim 


might be could only be ascertained after the loss, 
when the amount ot their lien at that time was deter- 
mined ; but they were persons interested In every 
particle of the goods.” 

Wigatman, J. says at p. 881" : 

“They (8.¢., the bailees) had a lien onthem (s. e., 
the goods) subject to which they were accountable 
tothe owners who had entrusted them with the 
goods.” 


These learned Judges are upholding the 


right of the assured to recover the whole: 
- Value from the insurers, bacause of their 
- insurable interest either on the ground of 


lien or responsibility, the apportionment 
of what is recovered being left to be settled 
between bailor and balee, the bailees’ 
interest being defined by their lien. Tnat 
this is so in the present case is also confirmed 
by the terms of the policy which insures 
the wool sofar as it ıs the assured's own 
property, that isto the extent of their lien 
or special property, and as tothe residue 
refers to the property as held on trust. In 
effect in a policy of this nature, the policy 
monies represent the goods when “the 
goods are destréyed by fire, and the right 
in these monies are apportionable accord- 
ingly to the respectfve interests or property 
rigots in the goods themselves. 7 
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| The respondents, however, strongly re- 
lied on certain observations in Ebsworth 
v. Alliance Marine Insurance Co. (v). In 
that case the plaintifis claimed on a policy 
on cotton from Bombay to London. Tke 
cottcn was totally Icst by sea perils. The 
plaintifs were consignees forsale, and had 
advanced £3,000 cn the security of the 
cotton, but had insured the whole value 
which was £5,000. The jury found a 
verdict for £5,000, subject to leave reserved 
to reduce the damages to £3,0L0 in the 
event of the Court being of opinion that 
the interest proved and the plaintiffs’ 
Tight to recover was limited to £3,000. 
Tne Oourt was equally divided, Boviil, 
O. J. and Denman, J. being of opinion that 
the verdict was right, the plaintiffs not 
being limited to their own beneficial 
interest in the goods, Keating and Brett, 
JJ. being of opinion that the plaintiffs 
“were not entitled to recuver anything 
beyond £3,000, being their actual advance. 
As the Oourt was equally divided, the 
case was inconclusive, and does not become 
less so when it is remembered as is record- 
ed in anote in Hbsworth v. Alliance Marine 
Insurance Co. (7), that when the case came 
to ihe Exchequer Obamber, the parties by 
arrangement agreed that the judgment 
should be reversed and the damages 
entered for the plaintifis should be reduced 
to a sum representing the personal pecuni- 
ary intereat of tke plaintiffs and no other 
person. How this arrangement came to 
‘be made does not appear, nor does it 
appear how the personal pecuniary interest 
of the plaintiffs was assessed. : 
It is, however, clear that no question 
. was raised in the case whether the plaint- 
ilis could recover anything beyond their 
_advances, if they were limited to their own 
. beneficial interest. Mr. Miller, however, 
Strongly relied on a passage in the judg- 
ment of Keating and Brett, JJ. at p. 63.* : 
“The next question is what was the amount of 
“the plaintiffs’ insurable interest. If they had any, 
-it would seem to be at least to the extent of 


. £3,000 their advance and their expenses and expect- 
ed commission.” 


_ But, as the report shows, the only cantest 
was whether they were to recover £3,000 
or £5,000. Indeed two years before Lrett 


- and Keating, JJ. along with Willes, J., 


had in Moffatt's case (3), (supra) treated 
*the parties’ personal interest as limited to 
their lines on the goods, Mr. Miller also 
(6) (1874 ; 491 ; ; 
a = P 596; 42L J OP 30599 LT 479; 
(7) (1875) 48 L J C P 394, : 
*Page of (1874) 80. Päd a 
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telied on a passage from the judgment of 
Bovill, C.J. and venman, J. ein H@sworth’s 
case (6), at p.628 quoting from “Parsons 
on Insurance”, (Ed. 1868, at p. 50), to tke 
effect that the bailee can recover not only 
to the extent of his lien for charges, com- 
Mission, etc., but to the full value of the 
goods and the balance will be held in trust 
for the cwnerof the goods? This cannot 
mean that he willrecoves™beycnd the full 
value, by adding to it charges and come 
mission, but in any case the statement is 
expressly limited toliens. Again at p. 201 
the same autuor is quoted to the same effect. 
Reference was also made to a case ina 
New York Court, reported 1 Hall 84 where 
the allowance not only of the bailee’s 
advances, but also of mercantile commis- 
sion and charges was only based on an 
admission and was not the subject of deci- 
sion. Their Lordships find it impossibie to 
Tecognise these citations as outweighing 
the authorities quoted above or as over- 
riding the terms ofthe policy in this par- 
ticular case. in America, it seems to have 
been held in certain cases that a policy 
on property mignt cover a right to a ceriain 
share in a cargo as profits. But “Phillips 
on Insurance’, s. 462, states that an insur- 
ance on sh.p or goods specifically without 
any indication that another subject is in- 
tended, cannot be applied to expected pro- 
fits. “Arnould on Marine Insurance’, 
8. 241, stated the English rule in the same 
terms. In their Lordships’ opinion the 
policy in question here dues not cover pro- 
tits. 

lit was, however, contended by the res- 
‘pondents that the decision of the Supreme 
Court of New South Wales would infringe 
the ‘principle of idemnity, which is the 
fundamental principle cf insurance law. 
It was said that the appellant was awarded 
by tnat decision more than an idemnity, 


- because he got the gross selling value of 


the g ods, whereas, if tue goods had not 
been lost by ihe fire, the appellant would 
have received no more than the net pro- 
ceeds, afier deduction of the respondents’ 
‘There are many 
answers to this objection. ln ihe first 
piace, insurance does not necessarily give 
a perfect idemnity, but gives sometimes 
mure and sometimes less. ‘inis may happen 
in several cases, but particularly in the 
case oł a valued policy, where the measure 
of idemnity istixed by the value, which 
is in effect the position under the present 
policy, as already pointed out, In fact if 


». there had been no tire, but the wool had 
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been sgtd in the usual course, the amounts 
realised might have been either greater or 
jess than the appraisment made actually as 
at the date of the fire. Again if it is said 
that the respondents have by reason of 
the fire lost their ccMmmission and charges 
without being idemnified, the answer is 
that the poljey provided no idemnity for 
that loss. It ig outside the purview of this 
insurance. Further if it is said that the 
appellant gets a sum for the goods which 
includes the value of the broker's services 
for which they have not paid, but withcut 
paying which they could not have realised 
the selling price by an actual sale, the 
answer is what the policy covers is the 
agreed value of the wcol, and it is immate- 
rial what ccste, whether of production on 
marketing go into that value. Thus, for 
instance, the appraised value is not affect- 
ed by considering that one lot may have 
ecat more to produce than another. The 
position in the event of the loss must de- 
pend cn tke terms of the ccntract and on 
the value as appraised as determined by 
the terms of the contract and similarly tke 
apportionment uf that value between the 
appellant and the respondents must depend 
on the respec ive rights of property which 
the parties had inthe wool atthe date of 
the fire. ; 

In the result their Lordships are of opin- 
ion that the appeal should be allowed 
and the judgment of the Supreme Court 
of New South Wales, dated March 9, 1937, 
should be restored. The appellant will 
have tke costs of this appeal and also their 
costs in the Courts in Australis, 

They willhumbly so advise His Majesty. 


D. Appeal allowed. 


Solicitors for the Appellant :—Messrs. 
Waterhouse & Co. - 

Solicitors for the Respondents :—Messrs. 
Linklators & Paini.. 


—— 


LAHORE HIGH COURT 
Civil Revision No. 381 of 1938 
October 18, 1938 
Tex Cuanp, J. 
MUNICIPAL COMMITTEE, HODAL— 
DEFENDANT— Å PPLIOANT 
versus 
. PIRYA LAL AND ANOTHER—DEFENDANTS— 
í RESPONDENTS 
Audit Code, Art. 183 — Applicability to person who 
“kan served under two Municipalities — No definite 


MÖNIOİPAL comaitited, HODAL v. ÞİRYÀ LAL (LAH) 


i it 


rules—Question to be decided on general principles— 
Liability to pay for leave earned during period of 


service, 


Article 183, Audit Oode, does not in terms apply to 
the case of a pereon, who has served under two Munici- 
palities, The rule does not apply even by ‘analogy’, 
as in matters of this kind ‘analogy’ is nocriterion. 
No definite rules have been framed by Government or 
by the Municipalities themselves relating to such 
cases. In the absence of such rules, the matter must 
be decided on general principles, according to which 


‘each Municipality would be liable to pay for the 


re earned during the period of service under 
i ; 
Mr. Balkishan, for the Petitioner. 
Messrs. D. N. Aggarwal and Tek Chand, 
forthe Respondents, l 
Order.—The plaintiff Pirya Lal is the 
son of one Chandi Lal. Chandi Lal served 
as a teacher in a school maintained by the 
Municipality of Ballabgarh, District Gure 
gaon, from May 10, 1917, to March 22, 1926, 
when by order of the District Inspector of 
Schcols, Gurgaon District, he was transfer- 
red to the Municipal School at Hodal. He 
served at Hodal from March 23, 1926 to 
January 21,1935, While serving there he 
applied fcr and was granted sick leave 
on full pay for six months commencing 
January 16, 1933, and ending July 15, 1933, 
TLe District Inspector of Schools, Gurgaon 
District, who granted the leave decided that 
the Municipality of Hodal would pay Chandi 
Lal’s salary for three months and ten days 
and the Municipality of Ballabgarh for 
two months and two days out of the period 
covered by the sick leave. The Munici- 
pality of Hodal paid the amount as directed 
but tLe Municipality of Ballabgarh did not 
pay it. Ohandi Lalagain applied for and wag 
granted sick leave on full pay for another 
period of four months ircm-October 9, 1933, 
to February 8, 1934, and the District Inspec- 
tor of Schools allotted the payment of his 
salary between the two Municipalities ag 
follows: “Hodal to pay for two months and 
five days and Ballabgarh to pay for one 
month and twenty-five days.” : 
Neither Committee, however, paid the 
amount to Chandi Lal who died shortly 
after the expiry of his leave. . After his 
death his son Pirya Lal brought the pre- 
sent suit against both Municipalities for 
recovery of Rs. 251-13-0 as the balance of 
the salary for the period of leave men- 
tioned above and the Provident Fund. “The 
trial Judge disallowed the claim for thé 
Provident Fund as not due, but passed a 
decree for Rs. 1544-0 against the Ballab- 
garh Municipality and for Ks. 42-99 
against the Hodal Municipality or Rs, 237 
ip all with proportionate costs against each 


CG. 
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aefendant, On appeal the Senior Subordi- 
nate Judge came to a different conclusion. 
He passed a decree for Rs. 251-13-0 in 
‘favour of the plaintiff against the Hodal 
‘Municipality with costsin both Courts but 
‘dismissed the suit against the Ballabgarh 
‘Municipality. This defendant was not 
‘allowed its costs either against the plaintiff 
or against the rival defendant. 


The Hodal Municipality has come in 
revision and asks for a reduction of the 
amount decreed against it by Rs. 154-7-0 
for which it urges that the Municipality 
of Ballabgarh is liable and also the Provi- 
dent Fund amount for which the plaintiff 
had not appealed. The petitioner Munici- 
-pality admits its liability to pay Rs. 82 
as salary for two months and five days 
“out of the first period of leave. A re- 
-vision petition has also been presented by 
the Ballabgarh Municipality praying for 
“costs in both Courts against the plaintilf or 
the Hodal Municipality. Both cases have 
been heard together and are being disposed 
‘of by this judgment. The learned Senior 
Sub-Judge in holding the Hodal Munici- 
pality liable for the payment of the whole 
- amount has rélied upon Art. 183 of the Andit 
Ocde, which runs as follows ; 

“The leave-salaries of Government servants are 
_ debited according to the following rules which have 
been approved by the Sscretary of state— 

“G) When a Government 
only under one Government before proceeding on 
leave, his leave-salary will be debited to that Govern- 
- ment.” 

T) When 8 Government servant is transferred to 
service under a Government other than that under 
“which he was first employed, the leave-salary drawn 
‘by him during any leave taken after the date of 


- transfer shall be cbarged to the borrowing Govern- . 


ment until the entire leave earned under that 
` Government has been exhausted.” 
16 is difficult to see how this rule governs 
. the present case. It does not in terms apply 
to the case of a person, who has sarved 
“under two Municipalities. Tne Counsel for 
the Ballabgath. Municipality argues that 
the rule applies by ‘analogy," but in matters 
of this kind ‘analogy’is no criterion, It 
-appears that no detinite rules have been 
-framed by Government or by the Mupici- 
palities themselves relating to such cases. 
In the. absence of such rales the matter 
must be decided on general principles, 
according.to which each Municipality would 
pe liable to pay for the leave earned during 
the period of service under it, This is what 
the’District Inspector ef Scnools, who was 
authorized to order transfers of Municipal 
teachers in the district had actually decided 
at. the time of granting Jeaye, This allote 
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ment was in consonance with justice, equity 
and: good conscience and should,*in the 
circumstances, have been accepted by the 
Court. The learned Senior Subordinate 
Judge hasreferred to a letter from the 


- Accountant-General {Local Audit Depart- 


ment) to the President, Ballabgarh Muni» 
cipality, dated June 21, 1934, in which it 
was stated that there was no definite rule 
governing the matter, and fi was suggested 
that the matter should be decided by the 
two Municipalities in consultation with each 
other,-in which case Art. 183 of the Audit 
Code “should with advantage be adopted,” 
This is a mere ‘advice’ not based on a bind- 
ing rule, It isnot denied that on general 


. principles the Ballabgarh Municipality was 


liable to pay to the plaintiff his salary for 


_two months and twenty days out of the first 
. period of leave and for one month and 


twenty five days for the second period, i.e. 
Rs. 90-10-0, and Rs. 63-13 0, respectively, 

I accept the petition -for revision, set 
aside the judgment and decree of the Senior 
Subordinate Judge and restore that of tke 
Court of first instance with proportionate 
costs throughout in favour of the plaintiff 
against both Municipalities, The petition 
for revision filed by the Ballabgarh Moni- 
cipality is dismissed. Parties will bear their 
own costs throughout. 

D. Order accordingly. 


——— 


MADRAS HIGH COURT 
Criminal Revision Case No. 938 and 
Cese Referred No. 31 of 1938 

` March 3, 1939 
LAKSHMANA Rao, J. í < 
In re PAPPA—Acovusgp. 

Madras Suppression of Immoral Trafic Act (V of 
1930), s. 5 U)—Heing inmate of brothel, whether an 
offence. ` 

The mere fact that a person is an inmate of a brothel 
does not warrant her conviction under s. 5, cl (1), 


~ 


"Madras Suppression of Immoral Traffic Act. 


Or, R. G. and O. R. by 
Magistrate, Ramnad 
November 28, 1933. 

The Public Prosecutor, for the Crown. 

Order.—The evidence against the accused 
is that she was'an inmate ‘of the brothel 
and this, as -pointed out by the District 
Magistrate, does not warrant a conviction 
under-s. 5, cl. (1), Madras Suppression of 
Immoral ‘Traffic Act.” Tne reference is, 
therefore, accepted and the accused is, 
acquitted. The fine, if levied, will be refund- 
ed. x ee 


N-R. 


the District . 
at Madura, dated 


` Reference accepted, 
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CALCUTTA HIGH COURT 
e , Full Bench 
Appeal No. 7 of 1938 
. March 3], 1939 
Duepysuiee, O. J. Lort-WiLLiams, 
Baetiey, NASIM ALAND MITTER, JJ. 
NARSING-DAS TANSUKDAS—PLAINTIFF3 
— APPELLANTS 
. versus 
CHOGEMU LLwyp ANOTHER—DEFENDANTS 
— RESPONDENTS 7 

Bengal Agricultural Debtors Act (VII of 1938), 
as. 32, 33, 34,35, 36, 1(3)—Words “Civil Courts” in 
83, 32 to 36, whether include High Court—Ss. 33 to 36 
to be read together—S, 34, if analogous to 8. 10, Civil 
Procedure Code (Act V of 1908)—Latter part of s. 34, 
whether layu down mere rule of procedure—Ss. 32 to 
38, if apply to areas where Board is not established 
—Notice under s. 34, whether effective in Caicutia~ 
Government of India Act, 1915, (5 and 6 Geo V Gh. 
61), as. 45-A, 65 (2), 80-A (3), cl. (Í) and (4), 129-A— 
Devolution Rules framed under s. 45-A, do not override 
or contradict 
must prevail— Devolution Rules Sch. II, Part 2, 
Item No. 17 second portion and Item 41, Part. 1, Sch. A, 
meaning of — Phrase “any Act of Parliament" in 
8.65 (2), tnterpretation of —S. 80-A (3), effect of— 
Jurisdiction and powers of High Court, howcan be 
affected—Only High Court can say that rule made 
under s. 123-A is ultra vires — Rules framed under 
procedure in s. 129-A, if ultra vires of the Act— 
Interpretation of Statutes—Local Legisiature — Pre- 
sumption—Same words used in different Acts do not 
necessarily mean same thing, unless, intention of Acts 
is same—Meuning of particular word to be ascertained 
fromthe Act as a whole — Jurisdiction of superior 
Courts, how can be taken away — Same words in 
different parts of Act must be construed in same sense 
—Conjlict between two parts of statute — Part agree- 
ing with governing intention of Legislature should 
be given effect to — Governing miention is that ez- 
pressed tn sections of statuteand not in rules framed 
under it, 

Per Derbyshire, G. J., Bartley and Nasim Ali, Jd. 
(Lort-Wilitamsand Mitter, Jd., contra).—The words, 
“Qivil Courte” in the Bengal Agricultural Debtors 
Act have the same meaning as they have in cl. 16 of 
the Letters Patent and in the Bengal Civil Courts 
Act, 1887, namely those Courts of civil jurisdiction 
in Bengal subordinate to the High Court, and there- 
fore do not include the High Court. ip. 117, col. 


2. 

sper Lort-Wilitama and Mitter, JJ.—The words 
“Qivil Court” used in ss, 32 to.36, Bengal Agricul- 
tural Debtors Act, must mean and include all Vivil 
Courts of the land, that is, all Courts which can enter- 
tain suits for the enforcement of money claims, in- 
cluding a superior Court of Civil Judicature,e, g., 
the High Court. Hence the Act so far as it purports 
to limit the jurisdiétion of the High Coup in its 
original jurisdiction, clearly affects the provisions of 
s. 108, Government of india Act, 1915, and ie there~ 
iore ultra vires the Bengal Legislature notwith- 
standing the iact that sanction haa been accorded to 
the Local Legislature by the Governor-General under 
a. 80-A (3,, Government of India Act. |p. 12%, col. 
2.) 

Sections 33 to 36 of the Bengal Agricultural Debtors 
Act must be read together, for they deal with the 
diferent stages of a suit or proceedings in the Oivil 
Court mm relation to the proceedings before the 
Board. |p. 126, cok 1) 


L83—-15 & 16 
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provisions of Act—If they do, latter 
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There is no anslogy between 8, 10, Civil Procedure 
Code and s. 34 of the Bengal Agricultural Debtors 
Act, for in the former case the Courtin which the 
suit is pending itself stays it. Its jurisdiction is not 
curtailed or affected, but the stay under the terms of 
s. 34 of the Act is one imposed from an outside 
authority. The first part of s. 34 ofthe Act cannot 
therefore be regarded as laying down merely a rule 
of procedure, Secretary of Slate v. Moment (8), 
referred to. [ibid] 

Per Lort-Williams and Mitter, JJ.—The Bengal 
Agricultaral Debtors Act, and especially ss. 32to 36 
thereof, applies to local areas in Bengal such as 
Calcutta in which no Debt Settlement Board has been 
established. The notice under s. 34 is, therefore 


effective in Calcutta though it is notincluded in the - 


notification issued under 8, 1 (8) of the Act. Bhag- 
gon Dayal Sahu v. Chanduial Agarwalla (2), dissented 
om. 

The Davolution Rules, framed under s. 45-A,Govern- 
ment of India Act, 1915, if correctly interpreted, - 
donot override or contradict, or are not intended to 
override or contradict, the express provisiona of the 
Act asset outin the sections, If any of them are in- 
consistent with the sections, the latter must prevail. 
Rao Masoom Ali Kian v. Rao Ali Ahmad Khan (3), 
not followed, [p.119, col. 2.] 

The second portion of Item No, 17, Part 2, is 
complementary to Item No.41 of Part l of Sch. A 
of Devolution Rules framed under s, 43-A, Govern- 
ment of India Act, 1915, These two taken together 
mean that the Provincial Legislatures are competent 
to legislate in matters relating to the administra- 
tion of justice by the chartered High Courts, in, 
matteis relating not only to the power and maia-- 
tenance, but also relating to the constitution of. 
such Uvurts, but the legislations by the Provincial, 
Legislatures are subject to the legislations by the. 
Central Legislature. This means that in case of 
conflict of the laws passed by the Provincial Legis-, 
lature and those passed by the Oentral Legislature, 
concerning High Uourts, the law passed by the latter, 
would prevail. [p. 127, col 2.] : 

The phrase “ any Act of Parliament, etc..” in s. 65,, 
Government of India Act, 1915, includes not only an 
Act of Parliament passed after 1860 and any other 
Act to be passed by it in future but also the series 
of Government of India Acts from 1915 to lyly, 
This provision is virtually a re-enactment of s, 22, 
Indian Councils Act of 1861. [p. 126, col. 2.) ` 

Sub-section (4) contiols all the foregoing sub-sec- 
tions of s. 8u-A, Government of India Act, 1915. The 
jurisdiction, powers and authority of the High Court 
can be affected either by His Majesty by further 
Letters Patent or by the Indian Legislature. The 
High Court comes under cis. ej and (f) of sub-s. 3 
of s,8U-A of the Act. This sub-section is, however, 
controlled by sub-s. 4. The effect of cl. (f) in 
sub-s. 3 reaa with sub-s, 4 is that the Local Legisla- 
ture can make laws regarding the High Oourt pro- 
vided such lawa do not acot the jurisdiction, 
powers and authority ot the High Court vested in 
it bye the previous Acts of Parliament which were 
confirmed by s. 106, Government of India Act, 1915. 
Sanction obtained by the ProWineial Legislature 
under sub-s. 3 of s. c0-A cannot, therefore, validate 
jaws passed by the Provincial Legisiature which 
affect the jurisdiction und powers uf the High Udurt 
vested init by Vailiament. Debendra Narain Hoye 
v. Jagendra Nurayun Deb Y), referred to, |p. 122, col, 
$) 


Joniy a High Court afti no Court in the British 
Empire can say that any rule made under the pro- 
cedure prescribedin s, 4z9-A, Government of India 
Act, 1915, is ultra vires. 


fr: 
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The Devolution Rules framed under the procedure 
preseribed by s. 129-A, Government of India Act, 
1915, are not ultra vires of the provisions of the 
Act. as they must be taken to have been sanction- 
ed by the Parliament and have become the part of 
the Act itself. Dale's case (10) and Institute of 
Patent Agents v. Joseph Lockwood (11), referred to, 
Per Bariley, J—The provisions of an Act of 
Local Legislature must be construed on the pre- 
sumption that the Legislature was aware of the 
existing state of law, under which -local legislation 
could not affect, and therefore could not have been 
miei to affect, an Act cf Parliament. [p. 121, 
ool. 1. 
Per Nasim Ali, J.—Where certain words have not 
‘been used in the same sense inthe various statutes, 
it will not be safe to look to other statutes to as- 
certain the meaning in which these words have been 
used in the Act under consideration. [ibid,] 

Per Mitter,J.—A particular meaning assigned by 
the Court to a particular word used in one statute 
should not necessarily be attributed to the same 
word used in another statute, unless the scope and 
obi of the two statutes be similar, [p. 124, col. 


«Per Nasim Ali, J.—There is a presumption that 
in making an Act a Legislature acts intra vires, 
If on one interpretation of certain words the entire 
Act becomes intra vires of the Provinciel Legisla- 
ture and on another interpretation some of the pro- 
visione in the Act become ultra vires the interpre- 
tation which makes all the provisions in the Act 
intra vires must be preferred. The meaning of parti- 
cular words isto be ascertained from the Act as a 
whole because it must be presumed that the Legis- 
lature used the same words inthe same sense in 
the whole Act unless there . are indicationsto the 
contrary. [p.121; col. 1.) - he ab y 

Per. Mitter, J.—Jurisdiction-of a superior Court 
oan be -taken away: by. the Legislature only by clear 
snd unambiguous language. This rule does not, 
howéver, mean that the jurisdiction of ` such 
oe a taken away only by express words, [p. 123; 
col, 2.) - : 

-[Oase-law referred to] : => -> 

The same word or thesame set of words must be 
prima facie construed in the same ‘sense in the 
different parts of the same statute, 

The same rules of interpretation are to be applied 
where two parts of the same statute are in con- 
fict. The governing intention of the Legislature 
must be found out and that part which agrees with 
that intention must be given effect to and the other 
part rejected as being 1epugnant. The governing 
intention must prima facie be -taken to be that ex- 
pressed in the section of the statute and not in the 
rules framed under it. [p. 128, col. 1:3 s : 


Messrs. S. N. Banerjee, P. C. Bose, N.C, 
Chatterjee and K. Bose, for the Appellants. 


The Advocate-General and Mr, S. R., Das, 
for the Respcndents. 


Derbyshire, c.J—This is an appeal 
from a decision of Panckridge, J. given on 
. December 14, 1937, wherepy he held that 
part of a consent decree of tbis High Court 
was barred from exepution by reason of 
the provisions of ss, 34 and 35, Bengal 
_Agricultural Debtors Act, 1935, The decree 
in question was in Suit No. 105] of 1935 
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and was dated December 20, 1935; it provid- 
ed for the payment of Rs. 6 52,000 with 
interest in certain instalments, and the 
charging of certain properties set out in the 
schedule for the «payment of the said 
decretal amount. The plaintiffs are a re- 
gistered firm carrying on a business 4s 
commission agents at No. 9, Armenian 
Street, Calcutta. The defendants are 
members of a joint Hindudamily governed 
by the Mitakshara School and are said to 
be carrying on a co-parcenary business in 
piece-gocds at Jalpaiguri, Bengal, under the 
name snd styleof Sewlal Momraj Agarwalla. 
Chogemullis described as the karta of 
the said Hindu family. The plaintiffs 
supplied the defendants with piece-goods 
from time to time and also lent them money 
on hundis bearing interest at 12 per cent. 
per annum. The money owing were to be 
paid by the defendants to the plaintiffs 
at No. 9,Armenian Street, Calcutta. On 
August 7, 1934, accounts between the 
parties were adjusted and stated in 
writing in the plaintifis’ books and signed 
by the defeudants. The amount so stated 
as owing was Rs. 72,43(-13-5. On May 22, 
1935, the - plaintiffs’ claim with interest 
amounted to Ks. 80,491-139. In para. 5 
of the plaint in the original suit it was 
stated : wea 

“That the plaintrfis' cause of action arose partly 
within and partly without the limits of the juris- 
diction ofthe Original Side of the High Court in 
Calcutta. Plaintifis crave leave to institute the 
suit in the Calcutta High Court “under cl. 12 of the 
Letters Patent.” x 

Such leave was granted. On December 
20, 1932, a decree was. passed by the Cal. 
cutta High Court (Original Side) in favour 
of the plaintiffs against the defendants for 
thesum of Rs. 52,000 with interest at 63 
per cent. per annum from the date of the 
decree until realization. The decree was 
by consent. In aschedule annexed tothe 
terms of settlement and forming part of 
the decree, certain properties were men- 
tioned as beingcharged with the payment 
of the decretal amount. The properties 
comprise lands and buildings in Jalpai- 
guri and some shares in cerlain companies. 
All the properties mentioned are situate 
in the town of Jalpaiguri and are houses or 
shops with land; none of them are des- 
cribed as agricultural. It is further stated 
in the decree tnat the plaintiffs are entitled 
totake out execution against the pro“ 
perties charged and sell the same without 
the necessity of a separate suit, and that 
‘the plaintiffs have the right to have a 
Keceiver appointed on notice tothe., defen- 
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ints. Thoe was default on the defendants’ 

art incarrying out the terms of the 
scree and on August 30, 1937, the Official 
eceiver of the High Court was appointed 
<eceiver of the propertieg above-mentioned 
teluding the shares. On September 9, 
37, in order to save the - expenses of the 
‘ficial Receiver, by an order of the Court 
a Official Receiver was discharged and 
vo attorneys, Messrs. R, O. Deb and J. N- 
arma, were appointed joint Receivers of 

46 properties charged in place of the 
ficial Receiver with liberty to sell the 
aid shares (but not the real property) and 
ay the proceeds of the sale to the plaintiffs 
r.their attorneys in satisfaction of the 
écree.. On or about September 18, 1937, 
Bike defendants applied under s. 8, Bengal 
agricultural Debtors Act, to the Sannyashi 
«ata Debt Arbitration Board, situate’ in the 
istrict of Jalpaiguri, for settlement of 
Bheir debts in accordance with the pro- 
‘isions of that Act. On that date a notice, 


«ursuant tothe Rulesframed under the. 
ct, was sent by the Ohairman of the 
iannyashi Kata Debt Arbitration 


3oard to the Original Side of this Court as 
<ollows : . 
“It issubmitted that I notify under s. 34, Bengal 
“«gricultural Debtors Act of 1935, that a petition 


vith particulars of debt under s. 8of the said 


pesict, has been received by this Board, A debt 
| béen mentioned therein as ‘due by’ Ohogemull 
garwallaand Kishorilal Agarwalla, sons of late 
fomraj Agarwalla, and Bhojraj Agarwalla, Caste 
‘aisya, of Sannyushi Kata. And in respect of the 
«aid debt, Suit No, 1051 of 1935 is pending.in your 
Jourt between Narsingdas Tansukdas, a` registered 
irm carryingon business as Oommission Agents, 
Jaste Oswal of No. 9, Armenian Street; Calcutta, 
«wand: the above parties.” 

This notice was received by the High 
mCourt on September 21, 1937, and copies 
of it were sent by the Registrar, Original 
mSide to the attorney of both parties on 
mSeptember 29, 1937, On November 8, 

1937, the defendants’ solicitors wrote to 
=the plaintiffs’ solicitors informing them of 
the application to the Debt Settlement 
Board and further stating : _ 4 
“In the circumstances, under s. 34 of the said 
Act, all proceedings herein are stayed until the dis- 
posal of the application before the Board.” 


On December 14, 1937, there was an 
application before Panckridge, J. by the 
joint Receivers for directions to sell the 


shares above mentioned, but Panckridge, J. 
made the order now appealed from dis- 
missing the application declaring that 
it was barred by ss. 34 and 35, Bengal 
Agricultural Debtors Act, 1935. Apparently, 
after September 18, 1937, there was some 
difficulty in the proceedings before the 
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Arbitration Board’ 
which has not been clearly explained to 
us, and about June 3, 1938, fresh proceedings 
under the Debt Settlement Act were 
begun by the defendants before the Debt 
Arbitration Board in the Jalpaiguri Sadar 
District.- On June 3, 1938, another notice, 
similarin terms tothe one set out above 
was sent to the Registrar of this Court 
by the Jalpaiguri Sadar Special Debt 
Arbitration Board and was received by 
this Court on June 6, 1938. It was admitted 
before Panckridge, J. and before us that’ 
at the time of the making of the order now 
appealed from, there was before the Court: 
a proper notice to the Court under the 
Act. 

It will be proper at this stage to set out 
the relevant provisions of the Act in ques- 
tion which was passed by the Government 
of Bengal before the Government of India 
Act of 1935 came into operation. (After 
narrating the various provisions of the Act 
his Lordship proceeded), Section 55 gives 
the Local Government power to make rules 
for carrying out the purposes of this Act in 
certain specified - particulars. By sub-s. (2) 
the Local Government may, by rule, pro- 
vide what is the maximum amount of debt 
which can be dealt with under the pro- 
visions of the Act. We are informed: 
thatno maximum amount of debt has been: 
so fixed. The Act is clearly intended to 
deal with the burden of. debt lying upon 
agriculturisis, and it involves a consider" 
able interference with the rights of cre- 
diters under the ordinary processes of law, 
By :teason of ss. 38 and 40, the Debt 
Settlement Tribunals, which are composed: 
mainly of laymen, are placed outside the 
superintendence of the High Court. The 
question for decision is whether this 
Court is prevented bythe Bengal Agri- 
cultural Debtors Act from executing one of 
itsown decrees. In the Court below it 
was contended that the Act had no 
application to the Original Side of the 
High Court because the Courts original 
jurisdiction is ordinarily exercised within 
an ared inthe centre of Calcutta bounded 
by the Circular Road and the river Hooghly 
which has not been notitied under 5.1, 
sub-s,(3) of the Act. - Ifit is conceded that e 
the High Court isa,Civil Oourt” within 
the meaning of the Act, I should agree 
with Panckridge, J.’s order for the reason - 
he has given. Bys.1, sub-s. (2), the Act 
extends to the whule of Bengal and if the 
High Oourt is a Civil Court, it seems to 
me tat the provision of s. 35, namely 
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“notwithstanding anything contained in 
any Acts no decree ofa Oivil Court shall 
be executed for the recovery of a debt 
included inan application under s. ð 
or a statement under sub-s. (1) s. 13, until 
after the application has been dismissed by 
the Board in respect of such debi; or an 
award in which such debt is included has 
ceased to subsist under sub-s. (9), s. 29,” 
applies. The provision of s. 1, sub-s. (3) 
that the Act “shall come into force in such 
areas and on such dates as the Local Govern- 
ment may by notification direct’ has 
reference to the setting up of the Debt 
Settlement Board in the local areas under 
a. 3. Once these Boards are set up, the 
Act has come into force in those areas by 
reason of sub-s. (2;, and its provisions apply 
to the whole of Bengal. 

It has been argued before us that the 
High Court is not a ‘Civil Court” within 
the meaning of the Bengal Agricultural 
Debtors Act. We have been told that this 
argument was raised before Panckridge, J., 
but as he did not deal with it in his judg- 
ment, it would appear that it was not argued 
very strenuously.. However we must deal 
with it now. There is no definition of “Civil 
Oourt” in. the Act, and it is noteworthy that 
although Civil Courts and Revenue Courts 
are mentioned in the Bengal Agricultural 
Debtors Act, the High Court is not mens, 
tioned. Ifthe words “Oivil Court” include 
the High Court, it is clear that the jurisdic- 
tion of the High Courtto hear and detere 
mine suits is interfered . with by ss. 33 and, 
34 and to execute its own decrees by 5, 35. 
of the Act. Again, in such an event, a 
decree of the High Court would, under s. 36, 
be treated as a nullity in certain events. 
If such indeed were the case, the statute. 
ought to state it clearly and definitely. In 
the case in John Balfour v. James Malcolm 


(1), at pp. 496 and 500, Lord Campbeil said : 

“There can be no doubt that the principle is ‘that 
the juriadiction of the Supreme Courts can only be 
taken away by positive and clear enactments in an 
Act of Parliament.” 


Substitute for the word “Parliament” 
“the appropriate and competent Legisla- 
ture” and those words apply in the present 
case. The jhrisdicticn ot this Court to near 
and determine suits and to execute its 
decrees is of long standiug. The Regulat- 


ing Act of 1773 (13 Geo, IH Cap. 63) 8.13 - 


gave the Supreme Court 

“full power and authgrity to exercise and perform 
all Oivil, Uriminal, Admiralty and Ecclesiastical 
jurisdiction, and to do all such other things as shall 


(1) (1842)8 Ol. & F 485 at pp. 49 : ea 
8 R R 190, at pp. 496 & 500; 1Bell 153; 
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be found necessary for the Tape as of justi 
and the due execution of all or any of% the power 
which, by the said Charter, shall or may be grante 
and committed to the said Court.” 

Clause 15 of the Oharter gave the Céur 
power to execute its decrees through the 
Sneriff. Tne High” Courts Act of lovl (2 
and 25 Vict., Cap. 104) which abolished th 
Supreme Court and established this Higt 
Court in ita place provided in s. 9 that the 


High Court 

“Shall have and exercise all such Criminal, Civi 
Admiralty, Vice-admiralty, Testamentary, Intestate 
original and appellate jurisdiction, and all suc. 
powers and authority for and in relation to th 
administration of justice in the Presidency for which 
it is established, as Her Majesty by such Letier 
Patent grant and direct, subject however, to suci 
directions and limitations as to the exercise of th 
original, Civil and Oriminal jurisdiction beyond th: 
limits of the Presidency and as may be prescriber 
thereby; and, save as by such Letters Patent may b: 
otherwise directed, and eubject and without prejudic 
to the legislative powers in relation to the matter 
aforesaid of the Governor-General of India in Coun 
cil, the High Court to be established in the Prosa 
dency shall have and exercise all jurisdiction anc 
every power and authority whatecever inany manne. 


~vested in any of the Courts in the same Presidenc: 


abolished under this Act at the time of the abolition 
of such last-mentioned Courts.” 


The Letters Patent of 1865 provided ir 
cl. 11 that the Court 

“shall have and exercise ordinary original civ)» 
jurisdiction within such local limits as may from 
time to time be declared and prescribed by anya 
len mode by „competent legislative authority for» 

laan 

‘These local limits were fixed by the 
Oaleutta High Court (Jurisdiction Limits um 
Act, 1919, as the area bounded. by the Oir- 
cular Road, Oalcutta, and the Western Bank 
of the river Hooghly. Clause 12 of the 
Lettere Patent provides: “The High Court 
shall be empowered’ to try and determine 
suite of every description ....” : 


Clause 16 of the Letters Patent provides : 
“The High Court shall be a Court of Appeal from. 
the Civil Courts of the Bengal Division of the Presi- 
dency of Fout William and from all other Courte» 
subject to its superintendence.” f 
Clause 44 uf the Letiers Patent provides 


that the provisions of the Letters Patent 

“are subject to the legislative powers of the Gover- 
nor-Generai iù Legislative Oouncil and also of the 
Governor-General in Uouncil under s.71, Government 
of india Act, 1915, and also of the Governor-General 
in cases of emergency under s. 72 of that Act......... 

ln tbe Government of ladia Act, 1915, 
8. 106 declared tuat : SEPN 

“The High Uourts have such jurisdiction and all 
such powers and authority over, or in relabien to, the 
admiuistration of justice, as are vested in them by 
the Letters Patent and, subject to the provisions of. 
any such Letters Patent all such jurisdictions, powers 
and authority as are vested in those Oourts at the 
commencement of this Act." 


It tae words ‘Civil Court” include the 
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Bie Cougt then the Bengal Agricultural 
ebtors Act passed by the Bengal Local 
0gislabure in 1935, and assented to by the 
joverncr. General on March 29, 1936, clearly 
utsdown the powers gf the High Court 
= hear suits and execute its decreas which 
pm has derived from the Regulating Act 
hrough the Supreme Court and from the 
ligh Oourts Act wthe Letters Patent and 
he Government of India Act, 1915, and so 
nterferes with the Government of India 
oa 1915. That, it appears to me, would 
e contrary to s. 80-A, sub-s. (4), Govern» 
mnent of India Act, 1915, which provides 
mihat : 
“The Local I egislature of any Province has not 


ower to make any law affecting any Act of 
Parliament.” 


I cannot construe the Bengal Agricultural 
Debtors Act as enacting something contrary 
to the Government of India Act; 1915, when 
another construction is possible and yet 
consistent with the purpose and meaning of 
the Act as a whole. If the two words in 
question were “Civil Court” (without the 
two initial capital letters) it might well be 
said that they mean all Courts in the Prc- 
vince exercising civil jurisdiction. But the 
words are “Oivil Courts” (with initial 
capital letters); that would indicate that 
they mean a particular class of Court exer- 
tisiog civil jurisdiction well understood 
when the words ‘Civil Court” areused. It 
is Common in this Province to refer to “Civil 
Oourts” as distinct from the High Court. 
Thus, there are “Civil Court” holidays quite 
distinct from “High Court” holidays. 
Clause 16 of the Letters Patent of 1865 pro- 
vides that : 

“The High Court shall be a Court of Appeal from 
the Oivil Courts (capitals) of the Bengal Division of 
the Presideney of Fort William and from all other 
Courts subject to its superintendence.” 

That clearly recognizes Civil Oourts as a 
class of Courts of civil jurisdiction separate 
from, and subordinate to, the High Court. 
The Bengal, Agra and Assam Civil Courts 
Act, 1887, which repealed the Bengal 
Civil Courts Act, 1861, provides in s 3 
that: ` 

“There shall be the following classes of Civil 
Courts under this Act: (1) the Court of the District 
Judge; (2) the Oourt of the Additional District 


Judge; (3) the Court of the Subordinate Judge; and 
(4) the Oourt of the Munsif.” 


The Civil Courts above-mentioned are the 
Courts with which the agriculturists, as 
defined inthe Bengal Agricultural Debtors 
Act, are normally concerned; they are 
' situate in the districts where the agricultu- 
rists live and work; they are side by side, 
vety often, with the Revenue Oourts men- 
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tioned in the Act in the same context as 
Civil Courts. The agriculturist is con- 
cerned, only occasionally, with the High 
Court in Calcutta when an appeal from the 
local Court comes up, as provided by cl. 16 
of the Letters Patent; the agriculturist 
practically never uses the Original Side of 
the High Court, which is situated in the 
heart of the capital of Bengal and exercises 
ordinary original civil jurisdiction over an 
area which contains no agricultural land. 
In my view, the words “Civil Courts” in 
the Bengal Agricultural Dabtors Act have 
thé same meaning as they have in cl. 16 of 
the Letters Patent and in the Bengal Civil 
Courts Act, 1887, namely those Courts of 
civil jurisdiction in Bengal subordinate to 
the High Oourt, to wit, the Courts of the 
District Judge, the Additional District 
Judge, the Subordinate Judge, and the 
‘Munsif. It follows that in my view the 
words ‘Civil Court” in the Bengal Agricul- 
tural Debtors Act, 1933, do not include the 
High Court. It has been argued in this 
case by the respondents that such a con- 
struction will interfere with the operation 
of the Bengal Agricultural Debtors Act. If 
the Act is confined to relieving the burden 
of genuine agricultural debtors, as defined 
in the Act, such interference, if any, will 
be very infrequent. The present case has 
arisen because persons who were traders 
have sought to shelter themselves under the 
Act, Such attempts if not carefully seru- 
tinized and dealt with promptly and strictly 
in accordance with the provisions of the 
Act can only have the effect of bringing 
the Act into disrepute and destroying trad- 
jng credit upon which the prosperity of the 
province, including the agriculturists, 
depends. The proper administration of the 
Bengal Agricultural Debtors Act and any 
amendment of the Act whica may be neces- 
sary or desirable to carry out its purposes 
are matters for the consideration of the 
Government. This Court is solely concerned 
with ths administration of justice according 
to law. For the above reasons I am of 
opinion that the appeal should be allowed, 
the ofder of the Court below set aside and 
an order made in terms of the summons 
of November 30, 1937. The appellant will 
get his costs here and below. The costs of 


this Court will bọ taxed as of an appeal , 


against a decree. 


Lort-Williams, J*-The debt referred 
to in the present case was contracted in 
Calcutta, and a consent decree in respect of 
it was passed in the High Oourt in its 
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original jurisdiction. Section1 (2), Bengal 
Agricultural Debtors Act, provides that it 
extends to the whole of Bengal, and (3) 
that it shall come into force in such areas 


. on such dates as the Local Government 


may, by notification, direct, Section 2 (8) 
provides that ‘debt’ includes all liabilities 
of a debtor with certain exceptions which 
are not relevant. Section 3 (1) provides 
that the Local Government may, by notifica- 
tion, establish one or more Debt Settlement 
Boards for any local area specified in the 
notification. Oalcutta does not lie within 
any such area, though the debtor in ques- 
tion resides in such an area. The first 
question therefore which arises is, whether 
the Act, and especially ss. 32 to 36 thereof, 
apples to -local areas in Bengal such 
as Oalcutta in which no such Board has 
been established. It has been decided in 
Bhagwan Dayal Sahu v. Chandulal Agar- 
walla (2) that it does not. I respectfully 
disagree with that decision. The Act 
extends to the whole of Bengal. The provi- 
sion in s. 1 (3) that it shall come into force 
in such arears as the Local Government 
may by notification direct means that it 
shal] come into force so far as concerns the 
establishment of Debt Settlement Boards as 
provided in s.3 and all matters arising 
under the provisions of the Act consequent 
upon such establishment. “Debt” includes 
wall liabilities of a debter, and s. 11 provides 
that every debtor's application under s. 8 
for settlement of his debts shall contain a 
statement of debt which shall include the 
names and addresses of his creditors, the 
total amount claimed by each creditor, the 
history of each such debt, and a declara- 
tion that all his debts have been included. 
The scheme and purpose of the Act being 
for the settlement of all the debtor's debts, 
it cannot have been intended that it should 
apply only to debts contracted within local 
area for which Debt Settlement Boards had 
been established, and that other debts 
contracted in Bengal, but without such 
“areas, should be excluded. 

The next question to be decided is whether 
the Act, or especially ss. 32 to 36 thereof, 
applies tothe High Court in its original 
jurisdiction. At first sight, it would appear 
that it does not. The Act applies to Oivil 
Courts’; there is uc definition of this er- 
pression in the Act and the term is well- 
known in Bengal as applying to Courts 
established under the Bengal Civil Courts 
Act, 1871, and the Bengal, Agra and Assam 
- (2) 41 O W N 1363; 174 Ind, Cas. 51; AIR 1938 
Cal, 23; IL R (1938) 1 Oal, 256; 10 R Q 612, e 
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Civil Courts Act, 1887. But, it4s not ver 
profitable to consider in wifat sense a ter: 
is used in other Acts The expressio 
“Qivil Court” is used in several Act» 
in some of which it applies. to th 
High Court and “in some of which, 
does not. It is necessary to consider th 
provisions of the particular Act in order t 
discover the sense in which a particula 
expression is used in Ib. Section 14 (j= 
provides that certain documents shall no- 
be admissible in evidence against the 
debtor in any suit by a creditor unles» 
certain things are proved to the satisfactior 
of the Civil Court, meaning the Oourt ir 
which such suit has been instituted, Sec 
tion 18 (1) provides that in determining the 
amounts of debts, the Board shall acceptem 
the decree of a Civil Court as conclusive 
between the parties to the decree. Sec 
tion 22 (5) provides that if within five years 
ofthe order declaring the debtor insolvent 
any property is declared by a Civil Court 
to belong to the insolvent debtor, suck pro- 
perty shall be available for distribution 
among his creditors. Apart from the gene- 
ral structure of the Act, these sections 
indicate that the Act applies to the High 
Court in its original jurisdiction. It would 
be unreasonable to construe these sections 
‘as if such satisfaction, decrees and orders 
of the High Court were to be excluded. 
There remains for decision the main and 
the most important question, whether the 
‘Act, so far as it purports to limit the juris- 
diction of the High Court in its original 
jurisdiction, is beyond the powers of the 
Local Legistature. Assuming that the Act 
applies to the High Court, that it does pur- 
port to limit that jurisdiction is beyond 
question. The provisions of s. 18 (4) pre- 
clude the Court from adjudicating upon the 
existence or amounts of debts concerning 
which a Board has given a decision. Sec- 
tion 21 limits the Court's discretion with 
regard to costs, and its power to execute 
its own decrees. Section 25 (3) and 27 (2) 
provide for supersession of the Court's 
decisions. Sections 32 to 36 provide that 
a Board may stay proceedings in the‘High 
Court ex parte, that the Court may not 
entertain certain suits and proceedings, 
that a Board may stay proceedings in the 
High Court by notification. that the Court 
shall not execute certain of its decrees, and 
that certain other of its decrees shall be 
treated as nullities. That such provisions 
are beyond the power of the Local Legisla- 
ture is, in my opinion, equally -beyond 
-question. The terms of s. 80-A --(4), 


janan 
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Goverangent of India Act, 1919,are clear and 
unambiguous; and provide expressly that 
“the Local Legislature of anv province has 
not power to make any law affecting any Act 
of Parliament.” The powers and jurisdic- 
tiqn of the High Om aře derived partly 
from the Letters Patent ‘and partly from 
Acts of Parliament. The first of these Acts 
was Statute J4 and 25 Vict. Cap. 104 
being “an Act for establishing High Courts 
of Judicature in India." Section 9 thereof 
‘not only gave all such jurisdiction, power 
and authority as was subsequently granted 
by Letters Patent, but preserved to the 
High Oourt all jurisdiction and every power 
and authority which had been vested in any 
of the Courts abolished under the Act. 
That Act was repealed by the Government 
of India (Consolidating,) Act, 1915, but 
s. 106 thereof gave all such jurisdiction, 
powers and authority as were vested in the 
High Court by Letters Patent and at the 
commencement of the Act, and the validity 
of any Letters Patent was expressly pre- 
served. This Act was amended in 1916 
and 1919, and as amended, became the 
Government of India Act. The provisions 
of the Bengal Agricultural Debtors Act, 
to which I have referred, clearly “affect” 
s. 16 of Government of India Act, which 
is an Act of Parliament, and so are ultra 
vires. ; 

Our attention has been drawn to the case 
in Reo Masoom Ali Khan v. Rao Ali 
Ahmad Khan (8) in which it was stated by 
Bennet, J. that the Local Legislature has 
power (with previous sanction) to pass laws 
affecting the jurisdiction and powers of the 
High Court, whether derived from the 
Government of India Act, the Letters Patent 
- or the Code. In the first place, it is to be 
observed that the learned Judge's remarka 
were in the nature of obiter dicta. They 
were not necessary for the decision of the 
issues raised in that case, and formed no 
part of the conclusion arrived at by 
Mukherji, J., the other members of the 
Bench. Secondly, they were, in my respect- 
ful opinion, based upon a patent fallacy, 
namely that the devolution rules made 
under the provisions of s, 45-A must be read 
along with the section of the Act, and so 
read may contradict and override the 
specific provisions of the section. But 
s. 45-A does not declare that the rules are 
part of the Act. It does not confer any 
powers except the power to make rales 
providing forthe classification of central 


(3) 55 A 1008; 147 Ind. Oas. 148; AI R 1933 All. 
164; (1933) AL J 971; 1934 A L R114; BRA 403.. 
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and provincial subjects, for devolution of 
authority in respect of provincial subjects 
and for allocation of revenues, for agency 
in relation to central subjects and for trans- 
fer of provincial subjects, all of which 
subjects are dealt with in sections of the 
Act. Idonot think that any of the devolu= 
tion rules, if correctly interpreted, override 
or contradict, or were intended to override 
or contradict, the express provisions of the 
Act as set out in the sections. If any of 
them are inconsistent with the sections, the 
latter must prevail. 

In Sch. I, Part1 of the Devolution Rules 
central subjects are classified and No. 16 
covers civil law, including laws regarding 
status, property, civil rights and liabilities, 
and civil procedure. No. 41 covers legisla- 
tion in regard to any provincial subject, 
in so far as such subject is in Part 2 of the 
schedule stated to be subject to legislation 
by the Indian Legislature. In Part 2 pro- 
vincial subjects are classified, and No. 17 
covers administration of justice including 
constitution, powers, maintenance and 
organization of Courts of civil and criminal 
jurisdiction within the province; subject to 
legislation by the Indian Legislature as 
regards High Courts, Ohief Courts and 
Courts of Judicial Commissioner, and any 
Curts of criminal jurisdiction. It makes a 
clear distinction between Civil Courts and 
High Courts and inferentially excludes the 
latter. It is true that this rule indicates 
that the Indian Legislature and Provincial 
Legislatures have concurrent powers of 
legislation on these subjecte. But the 
schedule is subject to specific provisions in 
the sections of the Act, and Provincial 
Legislatures may only legislate on such 
matters, subject to the overriding provisions 
of the sections. That is to say, they may 
only legis!ate with regard to the administra- 
tion of justice, etc., s9 long as they are able 
to do so without “affecting any Act of Parlia- 
ment,” as provided in s. 80-A (4). More- 
over, the power to repeal or alter the 
provisions of s. 106, Government of India 
Act, has by s. 131 (3) been saved expressly 
for éhe Indian Legislature. This was neces- 
sary because of the provisions of s. 65. For 
these reasons I agree that this appeal must 
be allowed. N 

Bartley, J—The matter agitated before 
us is not the precise question at issue in the 
Gourt below. As fowmulated there, it was 

“whether ‘Civil Court’ when used in the Act, ia 
confined to a Oivil Court within whose jurisdiction 
the whole or any part of an area notified under 
gel (3) lies.” i 
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' Tbe exact question argued before us is 
whether, on receipt of a notice under 8. 34, 
Bengal Agricultural Debtors Act, the High 
Court can or cannot proceed to execute a 
decree duly made in the exercise of its 
original civil jurisdiction, The answer 
depends on whether the words “Civil Court” 
when used in the Act, include the High 
Court. The Act itself contains no definition 
of a Civil Court, Definitions existing in 
‘other Centra! or Provincial Act, to which 
reference has been made in argument, 
sometimes include, sometimes exclude, the 
High Court. Tkey do not help apart 
altogether from the consideration that the 
interpretation of one statute cannot be 
used in construing another not made with 
the same intent. The Bengal Agricultural 
Debtors Actis a Provincial act, for which 
previous sanction was obtained under 
s. 80-A, Government of India Act, 1919. 
The Preamble sets out that it is expedient 
to provide for the relief of agricultural 
debtors and to amend the law governing 
the relations between them and their 
creditors. Certain of the reliefs so provided 
are set out in ss. 33 to 36 of the Act. Bec- 
tion 33 debars any Civil Court entertaining 
a suit, application, or proceedings in respect 
of debts included in an application, or 
payable under an award, made under the Act. 
Section 35 bars the execution of decrees of 
a Civil Court for the recovery of a debtin 
certain cases. Section 36 declares that a 
decree of a Civil Court shall, in certain 
circumstances, be treated as a nullity. 
The unequivocal effect of the language 
used in these sections is to curtail the 
jurisdiction of a Civil Court, The jurisdic- 
tión of the High Court to “do all such 
things as shall be found necessary for the 
administration of justice, and the due 
execution of all or any cf the powers granted 
under its Charter” (to quote the language 
of Statute 13 Geo. III, Chap. 63, by which 
it was enacted that a Supreme Court should 
be established at Fort William in Bengal 
by Charter or Letters Patent) is a jurisdic- 
tion inherited from the Supreme Oourt. 
Under the Indian High Courts Act of 1861, 
all jurisdiction and every power and 
authority whatso¢ver vested in the Supreme 
Court which was abolished by that Act, 
wase conferred on tke High Court. That 
Gourt was created by thee Letters Patent 
of 1862 and continued by the Letters Patent 
of 1865. By the provisions of the Govern 
ment of India Act, 1919, a consolidating 
Act, the High Courts were declared to 
have such jurisdiction and all such powers 
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and authority over the administfation of 
justice as are vested in theni atthe com- 
mencement of this Act. The jurisdictio 
thus conferred was, by tha Act itself, s. if 
(3), made subject ‘to legislation by the 
Indian Legislature, “and a corresponding 
alteration was made in the Letters Patent. 
At the material time therefore, the High 
Court had jurisdiction, derived from an Act 
of Parliament, to do all fhings necessary 
for the due execution of all p»wers granted 
under its Charter. Under the same Act 
that jurisdiction was subject to legislation 
by the Indian Legislature. In contrast 
to the Indian Legislature, the Local 
Legislature of any Province was debarred, 
under s. 80-A (4), Government of India 
Act, from making any law affecting an Act 
of Parliament. The Bengal Agricultural 
Debtors Act, being a local Act incurs that 
disability. In so far therefore as it purports 
to affect the provisions of the Government 
of India Act, it would be ultra vires the 
powers of the Local Legislature. It was 
suggested in argument that under the 
Government of India Act itself, and the 
Devolution Rules framed unders. 45-A, a 
Local Legislature was empowered to make 
a law affecting that Act. The contention 
appears unsound. 

The general powers conferred on Local 
Legislatures by s. 80-A to make laws for 
the peace and good government of a pro- 
vince, are subject in the first place to the 
provisions of the Government of India Act 
itself. In the second place, a Local Legis- 
lature cannot, without previous sanction, 
make any law regulating a central subject 
or a provincial subject declared by the 
Devolution Rules to be either in whole 
or in part, subject to legislation by the 
Indian Legislature. The restriction here 
referred to has been removed in the case 
of: the Bengal Agricultural Debtors Act, 
for which the necessary sanction was 
obtained. Local legislation is, however, still 
controlled by the provisions of the Govern- 
ment of India Act itself, and s. 80-A (4) 
provides that a Local Legislature has not 
power to make any law affecting any Act of 
Parliament. The powers of the Cenral 
Goveroment to modify the provisions of the 
Government of Indis Act are set out in 
cl. 44, Letters Patent, in 6. 131 (3) of the 
Act itself, and in Sch. V to the Act. It 
is clear from that Schedule that the 
jurisdiction, powers and authority of High 
Courts can only be modified by the Indian 
Legislature. It would follow then that any 
provision in a local Act which purported 
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affect the jurisdiction of the High Court 
ould be®ultr@ vires the powers of that 
egislature. As pointed out - previously, 
e provisions of the Bengal Agricultural 
sbtors Act affect the jurisdiction of Civil 
ourts, Insofar, howe®er, as the provi- 
ons of that Act are concerned, they must 
e construed on the presumption that the 
iegislature was*aware of the existing state 
f law, under whith local legislation could 
ot affect, and therefore could not have been 
—sntended to affect, an Act of Parliament: 
ide Ex parte Kent County Council (4). 
t follows from this that the words “Civil 
Jourt when used in the Bengal Agricul- 
ural Debtors Act cannot be held to include 
he High Court. I would therefore agree 
with my Lord the Chief Justice and with 
Pore Williams, J. that this appeal should 
e allowed. 


Nasim Ali, J.—The point for deter- 
manination in this appeal is whether the 
High Court is a “Civil Court” within the 
meaning of s. 34, Bengal Agricultural 
Debtors Act, 1935. The words “Civil 
Oourt"” have not been defined in this Act. 
They have not been used in the same sense 
in the various statutes of this country passed 
by the Indian Legislature or by the Pro- 
vincial Legislatures, It will not, therefore, 
be safe tolook to other statutes to ascertain 
the msaning in which these words have 
been used in the Act under consideration. 
A “Oivit Court” may be said to be a 
Court which decides purely civil questions 
between persons seeking their civil rights. 
A Revenue Court may also be a Civil Court 
in this sense. The Bengal Agricultural 
Debtors Act, however, makes a distinction 
between a Civil Court and a Revenue Court. 
The proviso to ss. 18 (1) and 22 (5) of the 
Act may support the view that the words 
“Civil Court” include the High Court also, 
but the meaning of these words is to be 
ascertained from the Act as a whole because 
it must be presumed that the Legislature 
used the same words in the same sense in 
the whole Act unless there were indications 
to the contrary. Taere is a presumption 
that in making an Act, a Legislature acts 
intra vires. If on one interpretation of the 
words “Civil Court” the entire Act becomes 
intra vires of the Provincial Legislature 
and on another interpretation some of the 
provisions in the Act become ultra vires, the 
interpretation which makes all the? provi- 
sions in the Act intra vires must be pre- 
- (4) (1891) 1 Q B 725; COL J Q B 435;65 LT 
213;.39 W R 405; 55 J P 647, 
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ferred. Section 34 of the Act does not simply 
lay down arule of procedure analogous to 
s. 10, Civil Procedure Code. This section 
not only lays dowa that the suitor pro- 
ceeding before the Civil Court is to bestayed 
pending the decision of the Board, but it 
also lays down that the suit or proceeding 
in the Civil Court shall abate so far as it 
relates to the debt which is the subject- 
matter of the decision by the Board. The 
language of ss, 33 to 36 and the Proviso 
to s. 25 (3) is not such as would justify the 
interpretation that these sections only 
create a personal bar in the way of the 
enforcement of the rights of a certain 
class of creditors of this Province. It is 
clear from the provisions of the Act that 
by the Act a special tribunal with a special 
procedure has been set up to settle the 
dispntes relating to the debts of the agricul- 
turists of this province in order to oust 
the jurisdiction of the ordinary Courts over 
those matters in this Province. 

The question therefore is whether the 
Provincial Legislature can pass an Act 
validly so as to affect the jurisdiction, 
power and authority of the Courts in this 
Province. These Courts, so far as they are 
relevant for the purpose of the present 
appeal are: (1) the High Court, (2) the 
Courts constituted by the Bengal, Assam 
and NW, P. Civil Courts Act passed by 
the Governor-General-in-Council in tbe 
year 1887. Bengal Agricultural Debtors Act 
was passed by the Bengal Legislature with 
the sanction of the Governor-General under 
subes, (3) of s. 80A of the Government of 
India Act, 1915—19. Section 106 of this 
Act of Parliament declares the jurisdiction 
and powers of the High Oourts in India in 
these terms: 

“(1) The several High Courts are Courts of record 
and have such jurisdiction, original and appellate, 
including Admiralty jurisdiction in respect of 
offences committed on the high seas, and all such 
powers and authority over or in relation to the 
administration of justice, including power to 
appoint clerks and other ministeral officers of the 
Court, and power to make rules for regulating 
the practice of the Court, as are vested in them 
by Letters Patent, and subject to the provisions 
of any such Letters Patent, all such jurisdic- 
tion, pSwers and authority as are vested in those 


oe respectively at the commencement of thig 
ct.” 


Clauses 12 and 16 of the Letters Patent 
define the Originah and Appellate jurisdic- 
tion of this Oourt. By ci. 44 of the Letters 
Patent the provisionsof the Letters Patent 
are subjeet to the legisiative powers of the 
Indian Legislature. By s. 106 (1-a) of the 
Act, the Letters Patent establishing or 
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vesting jurisdiction, powers or authority in 
a High Court may be amended from time 
to time by His Majesty by further 
Letters Patent. It is therefore clear that 
the jurisdiction, powers and authority of 
the High Court can be affected either by 
His Majesty by further Letters Patent or 
by the Indian Legielature. The next 
question is whether the powers of the 
Indian Legislature to affect the jurisdiction 
and powers of the High Court can be 
exercised by the Provincial Legislature with 
the sanction of the Governor-General under 
s. PO (a) (3), Government of India Act, 
1919, the material portion of which is as 
follows: h 

“The Local Legislature of any province may not 
without the previous sanction of the Governor- 
General make or take into consideration any law. 
x * 


: ing any central subject; or (f) regulat- 
io einen a which has been declared 
by rules under thie Act to be, either in whole or 
in part, subject to legislation by the Indian Legis- 
lature, in respect of any matter to which such 
declaration applies,” 

Subesection 4 of s.&0-A, however, lays 
down that the Local Legislature of any 
province has not power to make any law 
affecting any Act of Parliament. The rules 
referred to in cl. (f) of sut-s.3 were framed 
ander .s. 45-A of the Act. Rule 3 of 


these Rules provides: —— f 

“(1) For the purpose of distinguishing the functions 
of the Local Governments and Local Legislatures 
of Governor's provinces from the functions of the 
Governor-General in Council and the Indian Legis- 
lature, subjects shall in those provinces be classified 
in relation to the functions of Government as 
central and provincial subjects in accordance with 
the lists set outin Seh. I. : g 

(2) Any matter which is included in the list of 
provincial subjects set out in Part II of Soh. I shall, 
to the extent of such inclusion, be excluded from 
any central subjects of which but for such inclusion 
it would form part.” h 
“ Schedule I consists of two parts: the 
first part deals with central subjects and 
the second part deals with provincial sub- 
jects, Clause 41 of Part Iis in these terms: 

“Legislation in regard to apy provincial subject 
in so far as such subject is in Part Il of this 
Schedule stated to be subject to legislation by the 
Indian Legislature, and any powers relating to such 
subject reserved by legislation to the Governor- 
General-in-Oouncil.” s ` 

Olause 17 of Part II provides: | 

“Administration of justice, including constitution, 
powers, maintenance and organization of Oourts 
of Oivil and Criminal jurisdiction within the pro- 
vince; subject to legislation by the Indian Legis- 
lature as regards High Oouxts, Chief Courts and 
Qourts of Judicial Commissioners and any Courts 
of-criminal jurisdiction "| 

The constitution and powers of the Courts 
within the . province excepting the High 
Court are therefore provincial subjects and 
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are excluded from central: subjects b- 
operaton of sub-s. 2 of s. 45-A df the Ac 
The Bengal Agricuitural Debtors 
therefore so far as it affects the jurisdictio: 

of the moffussil Gourts is intra vires of th 

Bengal Legislatures The High Court come 

under cls. (e) and (f) of sub-s 3 of s. 80-/ 
of the Act. This sub-section is. however 

controlled by sub-s. 4. The effect of cl. (F, 

in sub-s. 3 read with subés. 4 in my opinior 
is that the Local Legislature can make laws 
regarding the High Court provided suci 

laws do not affect the jurisdiction, powere —. 
and authority of the High Court vested 
in it by the previous Acts of Parliament 
which were confirmed by s. 105, Govern- 
ment of India Act, 1915. Sanction obtained 
by the Provincial Legislature under sub- 
8. 3 of s. 80-A cannot therefore validate 
laws passed by the Provincial Legislature 
which affect the jurisdiction and powers 
of the High Court vested init by Parlia- 
ment. I have already pointed out that 
the provisions contained in ss. 25 (3), 
33, 34, 35 and 36, Bengal Agricutural 
Debtors Act, affect the jurisdiction and 
powers of the Courts mentioned therein. 
If the words “Oivil Court”? in those 
sections include High Court, the provisions’ 
contained in those sections would be 
ultra vires of the Bengal Legislature. If, on 
the other hand, those words exclude the High 
Court, the entire Act would be intra vires 
of the Bengal Legislature. I have already 
said that it is permissible to presume 
that an Act passed by the Legislature is 
intra vires of that Legislature. I would 
therefore interpret the words ‘Oivil Court” 
to mean the Oivil Oour:s in the pro 
vince excepting the High Court. If, how- 
ever, the Legislature intended to include 
the High Court within the expression 
“Civil Court", then I must declare that 
the provisions of the Act including s. 34, 
so far as they affect the jurisdiction and 
the powers of the High Court vested in it 
by Act of Parliament, are ultra vires of 
tho Bengal Legisliture. I would, therefore, 
allow the appeal, 

Mitter, J. -The questions in this appeal 
relate to the interpretation, scope and 
validity of s. 34, Bengal Agricultural Debtors 
Act (Bengal Act VII of 1936) so far as it 
affects the powers of this Court in its ordi- 
nary original civil jurisdiction. Both the 
appellants and respondents are dealers of 
piece-gocds, and for the purpose of this 
appeal it must be taken that the respon» 
dents are debt. rs as definedin the said Act. 
In June, 1935, the plaintiffs, who are. tha 


Ach=— 


' “is effective or not, 
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appellants before us, filed a suit in the 
Original Side of this Oourt against 


the defendants-respondents for recovery of 
a sum of Rs. 80,491-13-9. Of this sum, 
Rs, 72,435-13-6 was claimed on account 
of the price of piect-goods supplied on 
credit and Rs. 8,05¢€-0-3 on account of 
interest. The suit terminated in a consent 
decree for Rs. 52,000 on December 20, 1935. 
By the terms of settlement the defendants 
agreed to pay Rs. 52,000 with interest at 
9 per cent. per annum in instalments. 
Some properties which included shares in 
Joint Stock Companies were charged and 
a provision was made that in default of 
the payment of the firet instalment of 
Rs. 11,000 the whole of the decretal 
amount would become due and the plain- 
tiffs would be entitled to take out execu- 
tion, to have a Receiver appointed over 
the charged properties and to have them 
sold. The judgment-debtors made default 
and the Official Receiver was appointed 
Receiver of the charged properties. Later 
on, the Official Receiver was discharged and 
on September 9, 1937, Messrs. R. O. Deb 
‘and J. N. Sharma were appointed joint 
Receivers of the charged properties with 
power to sell the shares in the Joint Stock 
Companies. Before the joint Receivers 
could sell, the judgment-debtors had an 
application under s. &, Bengal Agricultural 
Debtors Act before the Debt Settlement 
Board at Sannyasi Kata in the District of 
Jalpaiguri, in which application they includ- 
ed the debt due by them to the appellants 
‘on the basis of the consent decree passed 
by this Court. The said Board issued a 
notice on September 18, 1937, under s. 34 
of the said Act. The notice which was 
addressed to the Registrar of this Court 
was received by him on September 21, 
1934. As the judgment-debtors’ solicitor 
had informed the joint Receivers that a 
` notice under s. 34 had been issued by 

the Sannyasi Kata Debt Settlement Board, 
the joint Receivers held a meeting on 
November 24, 1937, and resolved to move 
the Court. On November 9, 1937, the 
decree-holders filed an application in 
which they prayed for an order for direct- 
ing the joint Receivers to sell the shares, 
This application was heard by Panckridge, 
J. who held that the joint Receivers could 
not sell the shares till the notice under 
s. 34 had been withdrawn by the Debt 
Settlemant Board. 

Three questions arise in this appeal, 
namely: (i) whether the notice under s. 34 
as QOalcutta is not 


NARSING DAS v, CHOGEMULL (OAL.) 


123 
included in the notification issued under 
s. 1 (3) of the Act; (ii) whether the 
words “Civil Court’ used in s. 34 include 
the High Oourt, and (iit) whether s, 34 is 
ultra vires so far as it affects the power of 
the High Court to execute its own decree, 

1. In the judgment of Panckridge, J,, 
there is an elaborate discussion of the first of 
the aforesaid points. Disagresing with the 
decision pronounced inthe Appellate Side 
of this Oourt in Bhagwan Dayal Sahu v. 
Chandulal Agarwalla (2), by a Division 
Bench he held that s. 34 will have 
its operation though Oaleutta is not a 
notified area. I hold that the decision of 
Panckridge, J. on this point is sound and 
I agree with the reasons given by him, 
except that [reserve my opinion with regard 
tothe question of the extra-territorial effect 
of the Act. 


2. The second question raised is not 
free from difficulty. The difficulty is 
mainly created by reason of the language 
employed in the Act itself. In my judg- 
ment the question must be approached by 
keeping in view the following fundamental 
principles, namely: (a) that the same word 
or the same set of words must be prima 
facie construed in the same sense in the 
different parts of the same statute; (b) 
that jurisdiction of a superior Gourt can 
be taken away by the Legislature only by 
clear and unambiguous language. This 
rule, I take it, does not mean that the 
jurisdiction of such Oourts can be taken 
away only by express words, though lan- 
guage to that effect has been employed in 
some old cases, e. g., Rex v. Morley (5). 
The high authority of Lord Eldon and 
Sir George Jessel, however, do not limit 
the rule within such narrow limits. In 
Attorney-General v. Mayor and Corpora- 
tion of Dublin (6), at p. 55, the former 
made the following observations: 

“This provision does not oust the jurisdiction of 
the Oourt of Ohancery, because that jurisdiction 
cannot, in my judgment, be taken away but by express 


words or by words creating a necessary implication 
to that effect.” 


and in Jacobs v. Brett (T) at pp. 6 and 
7 the latter made the following observa- 
tion : . 

“In the next place, I think nothing is better 
settled than that an Act of Parliament which takes 
away the jurisdiction of a superior Court of law 
must be expressed, in clear terms. I do not mean 
to say that it may not be done by necessary impli- 


a (1760) 2 Burr. 3040: 97 E R 696; 1 “Black 
®© (1827) 1 Bligh ing) 312; 30 R R 43 at p. 55. 


7) (1875) 20 Eq. l atpp. 6 & 7; 44 L J Oh. 377; 32 
LT 522,23 W R 556. . ve, 
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éation as well as by express words, but at all 
events it must be- done clearly. It is not to be 
assumed that the Legislature intends to destroy 
the jurisdiction of a superior Oourt. You must 
find the intention not merely implied but necessarily 
implied.” : 

{n John Balfour v. James Malcolm (1), 
the Hcuse of Lords keld that the jurisdic- 
tion of the Court of Sessicn of Scotland to 
determine all actions or suits relative to 
the Water Companies Act 59 Geo. III, 
0. 116, had been taken away by s. 80 of the 
said Act, though no mention was made 
therein of the Court of Session. That deci- 


sion proceeded upon the view that the words . 


that “no other Court or Courts but the 


Steriff depute appointed by His Majesty”: 


were to try those disputes aris'ng under the 
said Act had by necessary implication ousted 
the juriediction of the Court cf Session, (c). 
The third fundamental principle is that 
a particular meaning assigned by the 
Court to a particular word used in one 
statute should not necessarily be attributed 
to the same word used in another statute, 
unless the scope and object of the two 
statutes be similar. The third principle 
takes away the force of the argument of 
the learned Advocate-General that the 
phrase “Civil Court” occurring in many 
other Acts, both of the Indian and the 
Bengal Legislature, include the High Court 
within its ambit (e. g. Workmen's Compen- 
sation Act, Income Tas Act, Registration 
Act, Indian Succession Act, Bengal Public 
Demands Recovery Act, Bengal Coxrt of 
Wards Act, etc.). 

To find in what senses the Legislature 
has used the phrase ‘Civil Ocurt” ins. 34, 
Bengal Agricultural Debtors Act, it is neces- 
sary, inmy judgment to examine in the 
firat instance the scope and scheme of the 
Act. The Act is intended for granting by 
a comparatively cheap method relief to 
agricultural debtors through the medium 
‘of Debt Settlement Boards establisned by 
the Local Government in areas notifed 
‘under s.3 of the Act. The proceedings 
‘ate to begin on an application either by 
‘the debtor or by the creditor made before 
‘such a Board. The application must® be 
for settlement ofall the debts of the debtor. 
-It may be dismissed by the Board sum- 
-watily under s.13(3)oron grounds men- 
tioned in s. 17. Ifthe application is not so 
dismissed, the Board has td’ proceed accord- 
‘ing to the following scheme. The amount 
-of debte, principal an@ interest separately, 
must be first determined by the Board, 
‘Then follows the scheme of settlement. If 
thereisan agreement between the. debter 

\ 
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and a creditor of his or a nupbergf them, 
the agreement has, su'-ject to the rules 
framed under the Act, to be recorded by 
the Board and incorporated in its award. 
This is ao ordinary pase. 


The remaining provisions of this portion 
of the Act bring outtw> distinct schemes. 
The first is, if I may call it, the scheme of 
compulsory settlement of his debts. If 
creditors whose claims amount to over 
40 par cent. [or over 60 par ceat. in the 
case mentioned in Proviso (ii) to 3,19] of 
the total indabtedness of the debtor, agree 
to asettlement, the remaining creditors 
can be indirectly forced to come to a settle- 
ment on the offer of the debtor to settle 
on such terms which the Board may con» 
sider to be fair. The Board may embody 
the terms of this compulsory settlement in 
its award to be made in the form prescribed 
in s. 25 or without making an award may. 
granta certificate to the debtor in the pres- 
cribed form in the respect of thé debt in 
respect of which such an offer aad been 
made by the debtor (s. 19). When such a 
certificate is granted, the creditor affected 
is free to goto a Court of law to enforce 
his claim, buthe is placed by the Act 
under a disadvantage. He cannot get 
costs on his success and he can get 
interest not according to the contract rate 
but only simple interest at the rate of 6 
per cent. on the principal amountof the 
loan as determined by the Board. The 
decres which he may get cannot forthwith 
be executed, but he willhaveto wait till 
all the other creditors whose claims have 


been included inthe Board's award have 


been satisfied or tillsuca an award had 
ceased to subsist by reison of the pro- 
visions of sub-3. 5 of s. 29 or if there be no 
award, fora period which may extend to 
10 years. When, however,an award has 
been made by the Board, the Act contemp- 
lates payment in instalments which may 
extend to a period not exceeding twenty 
years. Thecompulsory ssttlement can be 
made by the Board or certificate of the 
aforesaid nature and effect can be granted 
by itonly if thereis a settlement by way 
of compromise between tne debtor and a 
number of hiscred.itors whose dues amount 
to over 40 percent. or 60 per cent. of his 
total indebtedness as the case may be. 
Ifthereis no such settlement by way of 
compromise, the Board is powerless and the 
first of the two schemes through which 
Pra was intended to be given to the debtor 
ails. pk. 
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The gecond scheme may then be put 
into oparation. For the enforcement of this 
scheme, the Board must come to a finding 
that the debtor would be unable to pay 
up inthe course of 20 years, -and on that 
finding declare him ingolvent. ‘The conse- 
quences of an adjudication order under the 
Act are of a twc-f ld nature: (1) The Board 
may reduce his debts to such an amount aa 
it would be possible for the insolvent to pay 
in instalments covering a pericd not exceed- 
ing 20 years, and in that case, direct pay- 
ment in annual instalments. He is not 
divested of his properties but is given the 
chance to clear up bis liabilities so reduced 
from the produce raised on his land by 
his labour, Here the Legislature proceeds 
on the basis that labour of an agriculturist 
is an asset in itself and bis creditors ought 
to have also the benefit of his future 
labour; or (2) ihe Board may direct the 
Bale of his properties under tLe machinery 
of the Bengal Public Demands Recovery 
Act (except his dwelling house and such 
portion of his land as ihe Board may set 
apart for bis maintenance under subss, 4 
of s. 22) and direct the distribution of the 
sale preceeds among his creditors in the 
manner directed by it. 

The fundamental scheme of the Act 
therefore is for complete administration of 
the affairs of an agricultural debtor through 
machinery of the Debt Settlement Boards, 
To effect the said purpose, it is necessary 
in the first instance to ascertain and deter- 
mine the total indebtedness of the debtor 
by the Debt Settlement Board and the 
Legislature has made provision for the 
same. Ifthe debtor makes the application 
before the Board, he must state therein his 
dues to all his creditors and he must dis~ 
close all his properties. If the application 
be by acreditcr,Le must not only specify 
therein his own aues, but mention therein 
the names and addresses of the other 
creditors of the debtor and the particulars 
of his properties, so far-known to him 
(s. 11). Aiter the application, be it by the 
debtor or by a creditor, is admitted, the 
Board has to take steps fcr ascertaining 
the names of, and the amounts due to, all the 
creditors [ss. 13 and lo .2)|. The object cf 
the Legislature as eXpressed in the Aci 
himself, namely complete aud beneficient 
administraticn of the affairs of an agricul- 
tural debior, burdened or vverburdened 
with debis, would be frustrated unless the 
Debt Settlement Boards were given in the 
first instance final jurisdiction to determine 
the total liability of the debtor and this ihe 
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Legislature has done in s. 18(4)], and unless 
in the next place the ordinary tribunals of 
the jand are directed to keep taeir hands off 
as long as proceedings before the Dabt 
Settlement Board are pending or till the 
award made by it bad spent itself. 
Sections 33 to 36, in my judgment, have 
this- intent, and the words “Uivil Court” 
used in those sections must mean and in- 
clude all Civil Courts of the land, that is, 
all Cvuurts which can entertain suits for the 
enforcement of money claims. The phrase 
“Civil Courts” used in se, 33,34 3v and 36 
means, in my judgment, Oourts of Civil 
Judicature, and would include a superior 
Court of O:vil Judicature, e. g., the High 
Court. 

A consideration of some of the other 
sections of the Act also point to the same 
conclusion. To take a few sections: tre 
phrase “Civil Court” has been used in the 
Proviso to s. 18 (l) It must include the 
High Court, otherwise incongruous would 
be the result, for tren a decree of the High 
Court would have before the Board no value 
whereas that passed by an inferior Oourt 
would be conclusive. ‘I'he Proviso to s. 22 
(a) affords anovher argument in favour of 
the view that the Legislature intended to 
include within the phrase “Civil Oourt,” 
all Courts, superior or inferior, of Orvil 
Judicature. I accordingly hold that tie 
words “Civil Oourt”in s. 34 includes the 
High Court, exercising original civil 
jurisdiction. 

The last question is waether s, 31 of the 
Act affects the jurisdiction of this Court, and 
if it does, whether to that extent it is ultra 
vires the powers of the Provincial Legis- 
lature. 1 cannot accept the argument of the 
respondents that that section and the 
cognate sections beginning from 33 only 
prevent a creditor of an agricultural 
debtor from instituting or continuing suits 
and proceedings in Civil Courts wale an 
application for setilement of the debts of 


_bisdevtor is pending before the Board or 


the award made by the latter is subsisting. 
The plain words of the sections militate 
against thisview. Nor can I agree with tue 
costention that s.31 preserves the jurisdic- 
tion of this Oourt, but only, lays down a rule 
of procedure, a rule analogous to the rule 
laid down ins. 1U, Civil Procedure Uode. Nec- 
tion 34 goes beyond staying proceedings 
in Civil Couris, “Lhe stay is only the first stèp 
intended to keep free and unfettered ihe 
powers and jurisd&tion of the Board" con- 
ferred by the Act, fur as soon asthe Board 
makes the award and in the award includeg 
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the debt in question, the suit or proceedings 
pending in the Civil Court, and which had 
been stayed, abates. If there were proceed- 
ings in execution pending in tke Civil 
Court, those proceedings would come to an 
end for all times, for the award supersedes 
the decree of the Civil Court (s. 36). There 
is, MorecVer, no analogy between s. 10, Vivil 
Procedure Code, and s. 34 of the Act, for in 
the furmer case the Ccurt in which the 
suit is pending itself stays it. Its jurisdic- 
tion is nct curtailed or affected, but the stay 
under the terms of s. 34 of the Act is one 
imposed from an outside authority. The 
first part cf s. 34 of the Act cannot there- 
fore be regarded as laying down merely 
aruleof procedurein the sense used by the 
Lord Chancellor in Secretary of State v. 
Moment b). Section 33 to 36 of the Act 
must, in my judgment, be read together, fcr 
they deal withthe different stages of a 
suit or proceedings in the Civil Court in 
relation to the proceedings before the Board. 
The first case is where no suit had been 
instituted in a Civil Court in relation to the 
debt conceined but where the proceedings 
are or have already been before the Board, 
either the application is pending or the 
award made is subsisting. In this cage a 
Oivil Court cannot entertainthe suit. The 


second is where the Board's jurisdiction is © 


invoked after the suit had already keen 
instituted in the Civil Court. There the 
first effect is the stay of these proceedings 
in the civil suit, with the ultimate possi- 
bility of the suit and proceedings being put 
an end to for ever. Section 34 therefore 
affects the jurisdiction of the Civil Court 
and as l have already beld that the phrase 
‘Civil Court’ includes the High Court, it 
affects the jurisdiction of that Court by 
putting a fetter on its power to execute its 
own decree through its own processes. 

The supreme Court was established in 
Bengsl in 1774 under a Charter dated 
March 20 of that year under the Regulating 
Act of 1773 (13 Geo, LI c. 63). Tne Court 
so established was authorized not only to 
determine cases but to execute its own 
decreés through its own Stenff (el. 15, of 
the Cuarter). In 1861 the High Uourts Act 
andthe Indian Councils Act (24 and 25 
Vict. c. 103 and 24 and 25 Vict. c. 67, 


respectively) were passed. Bys. Y of the . 


former Act, all powers and jusisdiction which 
the supreme Court then had were vested iu 


- (8) 40 C 391; 18 Ind. Cas. 22; 401 A 48,7L B 
R 10;.13 M L T 52; 17 O W N 169; (1913) M WN 
45; lo Bom, LR 27; 11 AL J 49,17 O LJ 19s; 6 
bur, L Tl; AMLI 499 (PO, 4 
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the High Court. The Governor-Géneral-in- 
Council was given the powef to eal by 
legislation with the extent of the jurisdig- 
tion of High Courts to the extent mentioned 
therein. Section 22 of the Indian Councils 
Act made it unlawful for the Governor- 
General-in-Council to make, laws and regu- 
lations affecting the High Courts Act of 
1861, or any Act of Parliamefit passed after 
1861. In 1865 the second High Courts 
Act was passed by Parliament and the 
Letters Patent issued in 1862 under the Act 
of 1861 was superseded by a Letters Patent 
issued in that year. This Letters Patent 
with some subsequent amendments is still 
in force. Clause 44 ofthe Letters Patent ex- 
pressly declares that all provisions of the 
Letters Patent so issued are subject to the 
legislative powers of the Indian Legislature 
(Governor-Géneral in Legislative Council), 

It is now necessary to examine the rele- 
vant provisions of the Government of India 
Act (19i15—19). It is a consolidating Act. All 
the preceding Indian Councils Acts, and 
the High Courts Act of 1865 were repealed, 
The legislative powers of the Indian Legis- 
lature are defined in s. 65 and of the 
Provincial Legislatures in s.o0-A. There are 
three limitations on the powers of the 
former, the first of which is ralevant to the 
ease before us. It runs thus: 

“Provided that the Indian Legislature has not, un- 
less expressly so authorized by an Actof Parliament, 
power to make any law repealing or affecting; (1) any 
Act of Parliament passed after the year one thousand 
eight hundred ani sixty and extending to British 
India... ..” : 

Tue phrase “any Act of Parliament, etc.,” 
to my mind includes not only an Act of 
Parliament passed after 18t0 and any other 
Act to be passed by it in future but also 
the series of Government of India Acts 
from 1915 to 1919. This provision is 
virtually a re-enactment of s. 22, Indian 
Councils Act of 1861. The extent to which 
the Indian Legislature can interfere with 
the powers and jurisdiction of the High 
Courts are exactly defined in Sch, ». It can- 
not interfere with the constitution of those 
Courts, but can, by legislation, curtail or 
extend their jurisdicticn. By reason of 
B. 106, this High Uourt has now and will 
continue to have till the amendment of its 
Letters Patent by His Majesty or till the 
Indian Legislature intervenes, thé same 
jurisdiction and powers which it had under 
the repealed Indian High Courts Act. The 
powers of the Provincial Legislatures are 
defined in s. 80. They have power to 
make laws for the peace and good Govern- 
ment of the Province, terms which are very- 
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pamade, Butethis power is subject to the pro- 

sions of fhe Att. Sub-seclion (3) empowers 

ose Legislatures to make laws, but with 

e* previous sanction of the Governor- 
<eneral, among otLers, in matters 

“(e) regulating any centrale subject, or (f) regulat- 

i any provincial subject which has been declared 

: rules under this Act to be, either in whole or in 

art, subject to legislation by the Indian Legis- 


ture, in respect of any matter to which such de- 
aration applies.” 

Sut-section (4) enacts that: 

“The Local Legislature of any Province has not 
-ower to make any law affecting an Act of Parlia- 
«ent.” 


If the matter had not been complicated 
=y the Devolution Rules framed under 
4 45-A of the Act, the position would have 
seen absolutely clear. On the construction 
hat sub-3, (4) controls all the foregoing 
ub-sections of s. 80-A,[Debendra Narain 
oy v. Jagendra Narayan Deb (9) at 
. 24v] the Provincial legislature even 
ith previous sanction of the Governor- 
eneral could not have affected, curtailed 
dr extended the jurisdiction and powers of 
his Court as conferred by the statute of 
arliament (5, 106) and if it had passed such 
—wa piece of legislation, it would have been 
«ultra vires. lt is necessary therefore to con- 
wmacider the scope and effect of the Devolution 
Rules of 1920 on the subject. Section 45-A 
(1) enacts that 
“provision may be made by rules ander this Act: 
(a) for the classification of subjects in relation to 
the functions of Government as central and pro- 
vincial subjects, for the purpose of distinguishing the 
functions of the Local Governments and Local Legis- 


latures from the functions.of the Governor-General- 
in-Council andthe Indian Legislature.” 


In this Act no special mention has been 
made of the authority which is to make 
those rules and therefore those rules have 
to be made under the procedure laid down 
in s. 129-A. Those rules are to be made by 
the Governoi-General-in-Uouncil with the 
sanction of the Secretary of State in Council 
and are to be laid before both the Houses 
of Parliament. Those rules are to be void 
only if on an address being presented to 
His Majesty within a certain time by either 
Houses of Parliament pruying for annuiling 
those rules or any of them His Majesty-in- 
Council annuls the same. The Devolution 
Rules of 1920 were made under the above 
procedure. in Part 1 of Sch. A of those 
Tules are specified the central subjects and 
in Part 2 the provincial subjecis. item 
No. 17 of Part 2 consists of two portions. ‘Lhe 
first portion creates no difficulty. By 
reason of the provisions made in the first 


(8 64 C L J 212at p. 246; 167 Ind. Oas. 615, Al 
R 1986 Oal. £93; 9 R U 726, 
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portion, Provincial Legislatures would be 
competent to legislate on matters concern- 
ing the administration of justice including 
constitution, power, maintenance and 
organization of Courts of Civil and Criminal 
jurisdiction within the province. The Uourts 
contemplated in this portion are not 
chartered High Courts, they are the Muffasil 
Courts, both Civil and Criminal, Courts of 
Smali Causes in Presidency Towns and the 
Presidency Magistrate’s Courts. Tne second 
portion of Item No. 17 creates the difficulty. 
That portion is complementary to Item 
No. 41 of Part 1 of Sch. A. These two (so 
far as they are relevant to the case be- 
fore us) taken together mean that the 
Provincial Legislatures are competent to 
legislate in matters relating to the adminis- 
tration of justice by the chartered High 
Courtr, in matters relating not only to the 
power and maiatenance, but also reluting to 
the constitution cf such Courts,. but the 
legislations by the Provincial Legislatures 
are subject to the legislations by the Central 
Legislature. This means that in case of 
conflict cf the laws passed by the Provincial 
Legislature and those passed by the Central 
Legislature concerning High Oourts, the 
law passed by latter would prevail. 

Mr. Banerjee’s argument on the two 
items (No. 41 of Part 1 and the second pars 
of Item No. 17 of Part 2) is that shey are 
ultra vires. He says that s. 46-A (1) (a; 
Government cf India Act, prov.ded for rules 
being made for the classitication of subjects 
into Central and Provincial for the pur» 
pose of distinguishing the functions of the 
Local Legislature from the functions of tne 
Indian Legislatare. But as the right to 
legislate in certain specified matters relai- 
ing to chartered High Oourts have been 
vested by the statute itself in the Indian 
Legislature only there is no scope for the 
framing of rules in that respect under 
8. 45-A (1) (a) His second contention is 
that, inasmuch as power has been taken 
away by the statute trom the Local Legis- 
latures to pass laws which may afiect 
statutes of Farliamentin concerning High 
Courtg, the last part of ltems No. 17, Part 2 
of Sch. I of the Devolution Rules, if it means 
that the Local Legislatures can modify the 


provisions of the Government of India Act 


relating to the constitution, powers ard 
jurisdiction of chartered High Oourts, is 
ulira vires. His third contention is that 
that part of Item Noel? must be taken to 
have conferred on the Provincial Legislatures 
powers, to legislate in respect of only such 
powers etc, of the chartered High Court 
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as has been conferred not by a statute of 
Parliament but by the Indian Legislature 
by laws made under the authority of 
s. 131 read with Scb. 5. The frst two 
contentions smount to substance to the con- 
tention that trab part of Item No.17 of 
the Devolution Rules is ultra vires. In my 
judgment this Court and no Court in the 
British Empire can say that any rule made 
under the procedure prescribed ins. 129-A 
is ultra vires, ln Dales case (10), 
Brett, L. J.. made tLe following observa- 
tions at p. 455* of the report: 

“I am of opinion that the rules and orders 
have statutory authority, for not only is the authority 
given to certain persona by statute to draw them 
up, but it is provided that they shall be leid 
before Parliament for 2 certain time, and if not 
objected to, are then to be binding. Wherever 
that provision is introduced into an Act of Parlia- 
ment, it seems to me that the rules and orders, if 
not objected to by Parliament, become part of the 
statute.” 

In Institute of Patent Agents v. Joseph 
Lockwood (11) though Lord Morris express- 
eda different opinion, the Lord Chancellor 
expressed an opinion similar to that of 
Brett, L. J. in Dale's case (10). The 
principle seems to me to be that Parlia- 
ment must be taken to have sanctioned 
them, If rules so made become part of 
the statute itself, no question that the 
Devolution Rules or any part of them is 
ultra vires arises, because the legislative 
authority of Parliament is supreme. I 
cannot accordingly agree with the first 
two contentions of Mr. Banerjee. To me 
it seems that the question is one of inter- 
‘pretation only and the same rules of inter- 
pretation are to be applied where two 
parts of the same statute are in conflict. 
The governing intention of the Legislature 
must be fcund out and that part which 
agrees with that intention must be given 
effect to and tke other part rejected as 
being repugnant. In cases like the one 
before us, Lhe governing intention muet 
prima facie be taken to be that expressed 
in the section of the statute and not in 
‘the rules framed under it: per Lord 
Herschel), L.O., in Institute of Putent 
Agenis v. Joseph Lockwood (11) at p. 360, 
In the case beiore us, in the absence of 
any indication to the coniraty, the enact- 
ment ‘must be taken as the goveiming 
consideration and the rule onJy subordinate. 
'frere issome force in Mr. Banerjec’s turd 
contention on this part df the case, ior the 


-(10) (1881) 6 Q B D 37; 11 Ch. D 772. 

(11) (1894) A O 347 at p. 360; 63 L JP O14; 6R 
219; 71 L T205. . 

*Page of (1881) 6 QB D.—{éd] 
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construction put by him upon the secon 
part of Tiem No. 17 of Part 2 ¢ 
Sch. A of the Devolution: Rules avoids t 
a large extent its conflict with s. 30-4, (4mm 
and s. 13i (3) read with Sch. 5. The onl 
pertion which purports to give power t 
the Provincial Legislature to make law 
which may affect the constitution o 
chartered High Courts and which cannc 
be reconciled with the statute on the basi 
of Mr. Banerjee’s contention will have t: 
be rejected on the ground of-repugnaucy 
Even in this respect the Indian Legis 
lature has not the power. I cannot accord 
ingly agree with what Bennet, J. bat 
said by way of obiter in Rao Masoom Al 
Khan v. Rao Ali Ahmad Khan (3) for” the 
effect of his. judgment is that those items 
of the Devolution Rules have supplantedmll 
the relevant provisions of the Act. To put 
it in the language which I have used before,, 
he has taken the governing intention of 
Parliament to have been expressed not in 
the statute itself [s. 80-A (4)] but in those 
rules. I accordingly hold that by reason 
of the provisions of s. 50-A (4) ands, 131 
(3) read with Sch. 5, s. 34, Bengal Agri- 
cultural Debtors Act, so far as it relates to 
proceedings of this Court, is ultra vires, 
notwithstanding the fact that sancion had 
been accorded to the Local Legislature by 
the Governor-General under 8. 80-A (3), 
I would accordingly allow the appeal on 
this ground only. 


S. Appeal allowed, 
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Civil Procedure Code (Act V of 1908), s. £9, 
0. XXIII, T. 3—Award made by arbitrator pri- 
vately appointed by parties to pending suit, whe- 
ther can be recorded as adjustment by compromise 
—Interpretation of Code—Conflict between body of 
Code and Schedule—Which prevails —Interpretation 
of Statutes—General words following specific words 
of same nature, construction of—Precedents— Princi- 
ple of stare decisis—Applicability of. 

The word “compromise” in O. XXIL, r. 3, Civil 
Procedure (ode, standing by itself is wide enough 
to embrace an award made by an arbitrator pri- 
vately appointed by the parties toa pending: suit, 
but the words “or any other law” ing. 89 though 
capable of different interpretation, do not include :' 
Q. XXII, r, 3. Where, therefore, reference to arbi- 
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tration is not in accordance with the provisions of 
Sch. Il; syth an award cannot be recorded as an 
adjustment by &empromise under O, XXIII, r. 3, 
as the policy of tha Code is to prevent parties 
cofhing to Courts for a settlement of their disputes 
from withdrawing from their jurisdiction except in 
the manner provided by the Code. Namdar Khan 
v. Nanboo (1}and Naraindts Bhagwanji & Co. v. 
Kalyanji Mawaji & Co. (2), Overruled. 

[Cage-law discussed.] 

The scheme of the Code of Civil Procedure is to 
make its body confer jurisdiction and the Schedules 
to detail themode in which that jurisdiction is to 
be exercised. Therefore if there is any conflict be- 
tween the body and the Schedules, the former must 
prevail. i 

In construing a Statute, the usual rules of con- 

struction must be applied unless there is’ some- 
thing to suggest the contrary. When therefore 
general words are found following particular and 
specific words cf the same natura they must be 
construed as taking their meaning from the speci- 
fic words which precede them and muat be re- 
stricted to the same genus. 
- Principles of stare decisis do not apply and the 
Courts are not precluded from giving effect to 
what they consider to bè the law when security of 
title is not affected and no injustice results from 
so doing, Ramadhar Raiv, Subedar Pathak (4), re- 
ferred to. 


F.C, A. from the decree of the Court of 
the Subordinate Judge, First Class, Nagpur, 
dated October 31, 1935, in Civil Suit No. 
24-A of 1935. - 

Mr, R. R. Dandige, for the Appellants. 

Mr- R. G. Rao, for the Respondent. : 

Judgment.—This appeal arises out of å 
‘Partition suit in which the plaintiff sues for 
Partition and separate pcssession of his 

. one quarter share in the family property. 
After the suit had been instituted the 
parties asked for time tosettle their differ- 
ences out of Court through an. arbitrator. 
One Sheonarain a close relative of both 
the parties was appointed, and the question 
before us is whether the award which he 
made can be given effect to. All the parties to 
‘the suit accept the award except the second 
defendant Ramdayal and the third defend- 
ant Bhola who is the minor son. These two 
ae lost in the lower Court and so appeal 

ere. 

The first objection -they raise is that the 
award is invalid because the permission of 
the Court was not obtained. It was argued 
that under s. 9 of the Gode of Oivil Proced- 
ure all references to arbitration and all 
“proceedings thereunder have to be in 
accordance with the provisions of the 
second schedule except in two eases neither 
-of which applies here. The trst of these 
exceptions comes into operation where the 
provisions of the Indian Arbitration Act, 
1899, apply; and the second whea “any 
other law for the time being in force” 
applies. The ‘respondents on the other 
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hand contend that O. XXIII, r, 3 applies 
and that the matter can be recorded as an 
adjustment of the suit undera lawful com- 
promise. ‘hey claim thatthe phrase “any 
other law for the tims being in force” occurrs 
ing in s. 89 embraces O. XXIII, r. 3, and so 
its provisions must apply. 

The Judicial Commissioner's Oourt ape 
plied O. XXIII, r.3 in two cases, namely 
Namdar Khan v. Nanhoo(1) and Narain- 
das Bhagmanji & Co. v. Kalyanji Mawaji 
& Co. (9), but unfortunately neither decis- 
ion discusses the law. The former was 
decided by a single Judge and merely fol- 
lowed without comment an unreported 
ruling of the Judicial _Commigsioner’s 
Court and three other decisions, one from 
Allahabad, one from Bombay andone from 
Madras. The latter was decided by a 
Bench of two Judges, one of them being the 


Judge who had decided. the former cafe, 


and it does no more than follow the earlier 
Tuling. A‘reference was also made tp 
O. XXII, r. 3 and to one of the above cases 


‘in Tatyarao v. Shrikrishna (3), but as the 


present questions did not arise there, there 
is naturally neither discussion of nor 
decision on the points now at issue. : 

We are unfortunately unable to agree 
that O. XXIII, r.3 applies though there is 
‘considerable weight of authority against 
For a time considerations of stare 


us. 
decisis weighed with us, as they did with 
the Patna High Court in Ramdhar Rat w. 


Subedar Pathak (4), but on the whole we do 
‘not think that that should prevent us from 
giving effect to what we conceive to be 
the law.- Security of title wil] not be affect- 
ed, nor will injustice result. In fact none 
of the factors which normally induce 
Judges to apply the rule of stare decisis ig 
present here. Alithat will happen will be 
that the case will be decided in the usual 
way by the ordinary Courts to which the 
‘parties had in the first instance resorted 
instead of by an outside tribunal. 

So faras O. XXIII, r.3 is concerned, we 
agree that the word “compromise” standing 
by itselfis wide enough to embrace the 
award in this suit. That is one of the 
meanings given to the word in the’ shorter 


Oxford English Dictionary and it has been 


(1) 23 N L R100; 95 Ind. Oas. 89; A I R 1926 
Nag. 405. c i .. 
(2) 24 N L R 55; 107 Ind. Cas, 525; A I R 1923 Nag.. 


73 
(3) 31 NL R 72 Sap 1,280 Ind. Gas, 3202; A I, R 


1936 Nag. 8; 8 RN 160. : 
(4) 11 Pat. 237 at p. 239. 138 Ind. Oas. 82: AT 
R 1932 Pat. 205; 18 P L T 434; Ind. Rul. (1932) 


Pat, 174, 
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elaborately analysed in Chanbasappa v. 
Basalingayya (5). The following cases also 
take that view, nameiy Subbaraju vV. 
Venkataramaraju (6), Basaoo v. Jagan 
Nath (7) and_ Laljee Serang v. Chander 
Bhan (8). But that is not the only mean- 
ing and therefore what we have to deter- 
mine is whether this particular aspect of 
the definition has been excluded by the 
legislature in some other part of the Code, 
If it has not been, then of course full 
effect must be given to the plain and 
ordinary meaning of the term. But we 
think it has. 

In the first place it is to be observed 
that Marten, O. J., in considering the 
juxtaposition of the words “agreement or 
compromise” in O. XXIII, r. 3, states at 
p. 922* of the Bombay Full Bench just cited 
that 


“I donot mean that in every case under O. XXII, 
T. 3, we are to construe ‘compromise’ as meaning 
arbitration, but that in an appropriate case we 
may do so.” 


it is clear then that in that learned 
Judge's view there can be cases in which 
a compromise does: not amount either to 
an agreement or to an award. It was 
therefore- necessary for the legislature to 
use both terms even though it desired, as 
we think it did, to exclude awards from 
the scope of the rule. In one sense of 
the term fhe word’-“compromise” includes 


“agreement”, but since both terms have 


been employed, it seems to us that the 
legislature was thinking in technical terms 
and not merely of the dictionary meanings 
of the words. In any case the fact that 
both expressions have been used does not 
militate against the view we take. 

There can be no doubt that an award, at 
any ratein the sensein which it is used 
among lawyers, is a very special kind of 
adjustment by consent and that this term 
is not ordinarily used to cover an award. 
Therefore when we find the Code dealing 
elaborately and specifically not only with 
arbitrations and awards in a separate 
Place but also with the settlement of pend- 
ing cases by those means, it would seem 
prima facie that the intention was toe treat 


(5) 51 B $08 at pp. 920, 947; 105 Ind. Cas, 516; 
AI R1927 Bom, 505; 29 Bom. L R 1254, 

(6) 51 M800 at p. t06; 113 Ind. Cas, 632; 28 L 
a at Al E ly% Mad, 1029559 M Ld 429 

Je 

(7) 6 Luck, 591 at p. 595; 80 WN 71; Al R 
3851 Onah 127; Ind, Rul. (1931) Oudh 208, 

(8) 9 R 39 ab p. 41; 181 Ind. Cas. 57: A I R 1931 
Rang. 58; Ind. Rul. (1931) Rang. 12. 
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these different modes of adjustment sepa- 
rately. e ° 


These considerations weighed with the 
Calcutta and Patna High Courts and also 
with certain Judges in Allahabad and 
Bombay. Rankin, J, analysed the scheme 
of the Code in Amar Chand Chamaria v. 
Banwari Lall Rakshit (9) and pointed out 
that unless awards are excluded from the 
scope of O. XXIII, r. 3, the whole scheme 
of the Code dealing with arbitrations is 
ruined, Mukerji, J. in his dissenting 
judgment in the Allahabad Full Bench 
Gajendra Singh v. Durga Kunwar (10) 
states that the Court has provided for every 
possible case of arbitration and that it 
has used the word “arbitration” in a 
special sense throughout, a sense which is 
nowhere co-extensive with that of an 
adjustment of a dispute by lawful agree- 
ment or compromise. Courtney Terrell, 
0, J., was of the same opinion in 
Bhimraj Kanai Lal v. Munia Sethant (11). 
In referring to the judgment of Mukerji, J., 
he staies. 

“There can be no doubt that the Code of’ Civil 
Procedure uses a recognized expression for the 
proceeding which involves a reference of their dis- 
pute by the contending parties to a third party for 
his decision. This has been described as an ‘arbi- 
tration’. Nowhere in the Code has the words 
‘arbitration’ been used in a sense co-extensive with 
that of an adjustment of a dispute by lawful agree- 
ment or compromise.” 

“In other words, the provieions relating to an 
agreement and compromise are of the character 
entirely different from those which govern the 
conduct of a voluntary tribunal.” 


Macieod, J., came to a similar conclusion in 
Shavaksha Dinsha v. Tyab Haji Ayub (12) 
though he changed his mind in a later 
ruling, Manilal Motilal v. Gokaldas Rowjt 
(13), Beaman, J., was aiso of the same opinion 
in Vyankatesh Mahadev v. Ramchandra 
Krishna (14). We agree that none of this 
is conclusive but we feel that these are 
powerful reasons for construing 8. 89 in the 
way we do. In view of the conflict of 
authority on this point, it is evident that the, 
words “or any other law” in s. 89 are 
capable ot dittering interpretations. In 
those circumstances the considerations 


(9) 49 O 608; 69 Ind. Cas, 808; A I R 1922 Oal. 
404 


(10) 47 A 637 at pp. 658, 663; 88 Ind, Oas.768; A 
łk 2925 All. 503; z3 A L J 561, 

(11) l4 at, 749 at p. 812: 196 Ind, Cas, 1050; A 
I h lv3o Pat. za3. lọ P L T 280,8 R P 56. 

d2) 40 B 356; 3; Ind. Oas. 140; A I R 1916 Bom. 
125; 18 Bom. L k 559. 

(18) 45 B 745 at p.259; 59 Ind. Oas. 53;A I R 
1921 Bom. 310; 22 Bom. L R 1048. 

(14) 38 B 687; 27 Ind. Cas, 46; AIR 1914 Bom. 
184; 16 Bom. L R 653, . 
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hich we ‘haye dischaséd above ought, in 
mtr Opinio’, to Prevail. 
But before dealing with s. 89 there is 
saother matter which we think also adds 
eight to our view. Arbitration is an 
ee to the ordin@ry rule that the 
risdiction of the Courts cannot be ousted 
y agreement between the parties, so much 
2 that agreements to refer future disputes 
vhich have nct yet arisen are not binding 
see gs. 28 of the Indian Contract Act), 
‘herefore when we find the Code dealing 
«with this exception in the detailed and 
omprehensive manner in which it does, 
ne prima facie inclines to the view that 
he intention was to make those provisions 
*xhauslive and this is fortified by the 
ybservations of the Privy Coune in 
thulam Khan v. Muhammad Hussan (15) : 
“Where the parties to a litigation desire to refer to 
arbitration any matter in difference between them 


n the suit In that case all proceedings from first 
o last are under the supervision cf the Court.” 


The policy of the Uode then seems to be to. 


revent parties who have once come before 
the Courts for a settlement of their disputes 
from withdrawing from their jurisdiction 

«except in the manner expressly provided 
in the Code. This was the view taken not 
only in the Patna and Calcutta cases already 
cited but also in a later Oalcutta case, 

-Gulmoni Dassi v. Tarini Charan Porel (16) 
and in Dinkarrai Lakshmi Prasad v: Yesh- 
vantrat Hariprasad (11). f 

This policy has, we think, been clearly 
enunciated in s. 39 which runs thus: 

“Bave in so far as is otherwise provided by the 
Indian Arbitration Act, 1899, or by any other law 
for the time being in force, all references to arbi- 
tration whether by an order in a sait or otherwise, 
and all proceedings thereunder, shall be governed 
by the provision contained in the Second Schedule.” 

But the Allahabad, Rangoon, Lucknow, 
Madras and Bombay High Courts consider 
that the phrase “any otner law” includes 
O. XXIII, r. 3and that therefore an award 
of the kind which we find here can be 
recorded as an adjustment by compromise : 
see Gajindra Singh v. Durga Kunwar (10), 
Laljee Serang v. Chander Bhan (8), Basaco 
v. Jagan Nath 7), Subbaraju v. Venkatrama- 
a Ww) and Chanbasappa v. Basalingayya 


je 

So far asthe Allahabad Full Bench is 
concerned, one of tne ‘three Judges, 
Mukerji, J. dissented and Walsh, J., based 

(15) 29 C 167 at p. 182; £9 1A51; 8Sar. 154; 6 
O WN 226 0), 

116) 55 O 538 at p. 545; 104 Ind, Cas. 360; AIR 
1927 Oal. 687; 47 U LJ 53; 330 W N 390. 

(17) 54 B 197 at p. 206; 124 Ind. Vas, 119; AIR 


1930 Bom. 93; 31 Bom, Lk 1403; Ind, Kul, (4930) 
Bom. 217. ; 
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his decision on general principles of law 
without adverting tos. 59 at all. Therefore 
the opinion on this point expressed by the 
third Judge, Kanhaiya Lall, Jọ is really 
that ofa single Judge. Inthe Rangoon case 
the learned Judges said that they knew of 
no other law to which these words could 
possibly be appropriate except O. XXIII, 
T. 3; but the answer is furnished by the 
Bombay Full Bench itself. Orump, J., points 
out at p. 94.* that there are statutes other 
than the Indian Arbitration Act which deal 
with arbitration such as the Indian Come 
panies Act and the Deccan Agriculturists 
Relief Act, and both the learned Chief 
Justice and Blackwell, J., referred to the 
general law of contract as falling within 
the meaning of those words. We may add 
the Oo-operative Societies Act and the 
Indian Electricity Act as further examples. 

In the Madras Full Bench the learned 
Judges came to the conclusion that 
O. XXIII, r. 3, conferred certain rights on 
the parties to a suit and that therefore full 
effect must be given to its terms unless 
these rignts are curtailed or taken away by 
some specific enactment. They were there 
fore of the opinion that 5,89 ought not to 
be construed as having that effect unless 
it was necessary to do so. But we feel ik 
is necessary. If considerations of this kiad 
are to prevail, then we think that the inten- 
tion of the Legislature should be construed 
so as to restrict arbitration in the manner 
specified by s. 39 and that therefore 
O. XXIII, r. 3, which does not form part of 
the body of the Code should not be con- 
straed so as to curtail s. 89 which does. 

The reasons given in the Bombay Full 
Benca are more ditficult to answer. As 
we have said Marten, O. J. was of the 
opinion that the general law of coatract 
conferred the right in question and Black- 
well, Ja was also of that view. But 
Crump, J., considered that the words “any 
other law” suggested that statute law was 
meant. The VUalcutta Higa Court is clear 
that the general law of Contract is not 
included: see Amar Chand Chamaria v. 
Banwdéri Lali Rakshit (9) and Gulmani 
Dassi v. Tarini Charan Poreé (16). On the 
whole we agree with the Oalcutta view for 
the reasons given ın the two cases cited 
and also fur other, reasuns whica we give 
below. 


In construing a statwe the usual rules of 
construction must be applied unless there 
is something to suggest tne conirary. When 
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132 
therefore we find general words following 
particular and specific words of the same 
nature they musi be construed as taking 
their meaning from the specific words which 
precede them and must be restricted to the 
same genus.. This is the well-known rule 
of ejusdem generis which is explained in 
Maxwell on the Interpretation of Statutes 
(7th edition), p. 284; we therefore agree 
with Crump, J., in the Bombay Full Bench 
and with Courtney-Terrell, O. J. at p. 805* of 
Bhimrai Kanai Lal v. Munia Sethani (11) 
that other statutory law dealing with 
arbitration is indicated; but we do not 
agree with the rulings which decide that 
another provision in the Code itself is aleo 
included. 


In the first place as was pointed out by 
Agarwala, J. in Bhimraj Kanai Lal v. 
Munia Sethani (11), it would be contrary 
to all canons of the construction of statutes, 
that, where a Oode lays down that certain 
proceedings shall be governed by prc- 
visions contained therein and relating to 
those proceedings, words referring to “other 
laws” should be taken torefer to the Code 
itself. It is not open to us to substitute for 
the words “by any other law” in sg. 89 the 
words “except as provided in this Act or by 
any other law. Courtney-Terrell, O. J. was 


` of the same opinion at p.808*. In the next 


place as Mukherji, J. pointa out'at p. 6617 of 
the Allahabad Full Bench, the second Sche- 
dule and O. XXIII, r. 3, are as much a 
Part of the Code as s. ¢9 itself and so 


_ the words “any other law” must mean law 


other than the Code in which the words 
are used as well as other than the Indian 


‘Arbitration Act. Fawcett, J. thought so, too, 


in Manilal Motilal v. Gokaldas Rowji (13) 
though he ultimately came to the oppcsite 
Moreover, we 
find that whenever an exception contained 
in the Ccde itself has been made, the Legis- 
lature has been always careful to say so 
specifically and to use expressions such as 
“subject to the provisions herein contained 
or words having a like effect. See for 
example as. 9, 20 $6, 100, 104 and 446. On 
the whole, therefore, we think that the wcrds 
“any other law" donot include the pro- 
visions of O. XXIII, r. 3. 

There are two other points to notice. 
Though s. §9 states that all arbitration 
proceedings skall be governed by the 
in so far as the 
‘provisions of the Indian Arbitration Act or 


~“"*Puges of 14 Pat.—[Ba] 
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any other law provide, Dasa, 1 ‘of the Sec 
Schedule uses the word “may” ’ 


Madras and Bombay Fall Benches gece 
ingly considered that parties who want. 
settle a pending suit by arbitration, 
not compelled to resort tothe Sec 
Schedule but are entitled to proc 
under the general law of contract 
they so prefer, and thelearned Chief J | 
in the Bombay case criticises the Caleu 
decision Amar Chand Chamaria v. Banw 
Lall Rakshit 49), on the ground tl 
Rankin, J. had overlooked the word “ms 
and construed the provisions as compulso- 
(cee p. 933 and 951* of the Bombay F 
Bench) but we do notthink he did. W 
he said was that the provisions in 
Code relating to arbitration when view 
as a whole were compulsory and this 
think follows from the use of the wo 
“shall” in s 89. In any caseif we m 
choose between shall in the body of t 
Oode and may in a Schedule, prefe 
ence ought, we feel to be given to tmi 
former, . 

The other poiat is this; The Bomb» 
Full Bench was of opinion thatthe Schum 
dules to the Code cannot apply unle 
they are brought into operation by sone 
provision in the body of the Code itself ar 
that asthere is notbingelse which bring 
O. XXIII, r. 3into operation, s. 89 ws 
introduced to fulfil this function. With tk 
utmost respect we cannot agree, Th 
Ccde must be regarded asa whole and 
eame into being asa whole as- its firs 
section wil] show. On the contrary we ar 
of opinion that the scheme was to mak 
the body ofthe Code confer jurisdictio 
and the Schedules to detail the mode i» 
which that jurisdiction is to be exercise 
Therefore if there is any conflict betwee» 
the body and the Schedules, the former mus. 
prevail notthat we think there is anya 
conflict between s. 89 and O, XXII, r. 3. 
All that has happened is that one -of the 
senses in which the word “compromise’ 
in used in the English language has beep» 
n out of the purview of O. XXIII r. 3 by 
s. 89. 

Turning now to the arguments about the- 
general law of contract which the Bombay 
Full Bench considered so weighty, what 
we think was overlooked is Exception 2 
tos. 28 of the Indian Contract Act. The 
section itself enumerates the well-known 
rule of law that agreements tending to oust 
the jurisdiction of the Courts are void, 
The second exception excludes certain 
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erences tg arbitration, namely where 
putes dbetween the parties have 
pe—mondy arisen, but the Exception also 


teh 

or shall this section ... affect any provision 
«any law in force for the tims being as to the 
ərences to arbitration.” 2 


This we thiok clearly makes the pro- 
sions of the Code of Civil Procedure the 
werning factors in so far as they 


«ply. 

Section 21 of the Specific Relief Act has 

similar saving clause : 

“Save as provided by the Code of Oivil 

Baecocedure. ...” ; 
We do not mean to imply that such 
pmgreements are unlawful or altogether 
«cid. It is possiblethat they are not though 
«s that matter isnot before us we say 
othing about it. Butit is one thing to 
ay that an agreement is lawful for certain 
turposes and quite another to say that it 
van beenforced in a particular way. 
ection 21 shows that such agreements 
sannot be spacifically enforced, and in our 
pinion, s. 89 shows that they cannot be 
memcecorded as an adjustment under O. XXIII, 
r.3. Whether other remedies are available 
mis a question with which we are not here 
concerned though we observe in passing 
that this possibly explains the use of the 
word may in para. 1 of the Second 
Schedule. What we are clear about is that 
an award of the kind we have here cannot 
be recorded as an adjustment by compro- 
mise under O. XXIII, r. 3. 

In our opinion the true view of the 
matter is this. There was considerable 
conflict of opinion before the present Code 
of Civil Procedure was introduced as to 
whether such agreements could be re- 
corded as adjustments or not. Then fol- 
lowed the observations of Lord Macnaghten 
in the case which we have quoted and so 
s. 89 was introduced to set this conflict at 
rest and tobring the law into line with 
Lord Macnaghten'’s observations, It is 
immaterial whether those remarks apply 
tothe case we are considering or not 
(Marten, O. J. thought they did not at 
p. 980* of the Bombay Full Bench) for they 
undoubtedly indicate a desirable line of 
action andin our opinion s. 89 applies 
it. 

In this view of the matter itis unneces- 
gary to consider the other questions raised 
in the appeal. We therefore allow the 
appeal and overrule Namdar Khan v. 


Nanhoo (1},and Naraindas Bhagwanji & 
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Co. v, Kalyanji Mawaji& Co. (2). The 
suit will now continue fron the point at 
which it broke off. 

As regards costs we were inclined at 
first to saddle the costs on the party 
resiling fromthe award but we find from 
the Order Sheet of the lower Oourt dated 
December 13, 1933, that the arbitration was 
not relied on on that date and so the suit 
was orderei to proceed de novo. In the 
circumstances, wesee nd reaga way the 
usual rule about costs should not bs en- 
forced. The respondents will, therefore, 
pay the costsof the appeal and will also 
pay the costs incurrad ia tha lowar Oourt 
between April 20, 1933, and October 31, 
1935. Taes will not be costs in the suit. 
Oounsel’s fee in this Court Rs. 50, 


8. Appeal allowed. 
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LAHORE HIGH COURT 
Execution First Appeal No. 252 of 1938 
December 23, £938 
Din MUSAMMAD, J. 

ABDUL HAMID —Jupamant-pEBToR— 
APPELLANT 
versus 
AMRIT LAL—-Dacegs-noLpeR— 
RESPONDENT 

Civil Procedure Code (Act V of 1908), s. 51 (as 
amended by Act XXI of 1936)—Judgment-debtor 
agriculturist—Court while determining his capacity 
to pay desretal amount, whether can take into account 
his agricultural landsand residential houses. 

In the Explanation appended to the Proviso new- 
ly added to 8. 51, Civil Procedure Oode, it ia ex- 
pressly stated that while calculating the means of 
the judgment-debtor for the purposes of cl. (b), any 
property which by or under any law or custom 
having the force of law forthe time being ia force 
is exempt from attachment in execution of the dec- 
ree shall be left out of acount. The execution 
Court cannot, therefore, while determining the ques- 
tion of the capacity of the juigment-debtor to pay 
the amouat of the decree, take into account his 
agricultural lends and his residential houses if he is 
an agriculturist. h 

Ero. F.A fron tha ordse of tha Ssaior 
Sub-Judge, Roatak, dated June 24, 193 3, 

Mr. Qabul Chani Mittal, for the Appal- 
lant, 

Mr, Fakir Chand Mittal, for the Respon- 
dent. e A 

Judgment.—On June 17, 1935, one Amrit 
Lal obtained a decree against the appellant 
Abdul Hamid for Rs. 6,/34 8-0 and costs 


amounting to Rs. 811-120. On July 5, he - 


put in an application for execution and 
while it was still pexfding, he submitted 
another application on July 31. In the 
course of these proceedings, the appellant 


wt 
BA 


134 BANSRAJ DAS V. BRORETARY or state (ALL) 


raised an objection under 6, 60, Civil Pro- 
cedure Code, contending that he was an 
agriculturist and that his houses and 
other buildings could not therefore be 
attached. On December 23, 1936, the 
execution Court came to the conclusion 


that the appellant was, without just cause, . 


contumaciously, refusing to pay the amount 
of the decree which was within his 
capacity to pay and consequently ordered 
his arrest. The arrest was not however 
effected as the District Judge had on 
appeal against another order by the same 
Oourt stayed the appellant’s arrest antil 
further orders. On August 3, 1937, the 
execution Court came to the conclusion 
that the appellant could not claim the 
status of an agriculturist within the meaning 
of s. 60, Civil Procedure Code. The appel- 
lant tock an appeal io this Ccurt against that 
order and the appeal was first heard by 
Abdul Rashid, J. on January 25,1938. In 
view of the complicated nature of the question 
involved, the learned Judge referred the 
case 10 the Hon'ble the Chief Justice with the 
request that it might be placed before a 
Division Bench. The case consequently 
came before a Division Bench of this Oourt 
of which I was a member but there the 
parties effected a compromise by which the 
appellant's residential house was released 
from attachment while his half share in 
some other property was allowed to be sold 
in execution of the respondent’s decree. 
This happened on February 15, 1938. On 
June 24, 19338, the appellant, while present 
in Court in connection withsome cther pro- 
ceedings was placed under arrest. The appel- 
lant made an appeal tothis Court against the 
order of his arrest and Ram Lal, J. released 
him on July 16, 1938, pending the decision of 
his appeal, and this order was later con 
firmed by tke Motion Bench on Septem- 
ber 29, 1938. 

On going through the record I find 
that neither the Court nor the parties’ 
Counsel knew that prior to the decision 
of this matter on December 23, 1936, the 
Central Legislature had amended s. 51, 
Civil Procedure Code, and added a Proviso 
to that section by Act XXI of 1936, assented 
to by the Govemor-General on October 2/, 
1936. This amendment had introduced 
material changes in the law relating to 


, the arrest of judgment-dgbtors. The provi- 
‘sion so enacted went much further than 


the one contained in, e. 34, Punjab Relief 
of Indebtedness Act. No order for the 
appellant's detention could therefore be 
made unless the requirements of the amended 


PN 
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section were satisfied and frome the ord 
dated December 23, 1936, it appears that n 
only those requirements were not satisfie 
but the order ran counter to the Clee 
provision of the law as contained in th»— 
amended sectione In the Explanatio. 
appended to the Proviso newly introdticec 

it is expressly stated that while calculas— 
ing the means of the judgment-debtor fo 
the purposes of cl. (b) any property whic: 
by or under any law or custom having th 
foree of law for the time being in force i 
exempt from attachment in execution of the 
decree shall be left out of account, and th—- 
execution Court in this case had, while 
determining the question of the capacitymus 
of the appellant to pay the amount of the 
decree, mainly taken into account his— 
agricultural lands and his residential houses 
This could not be done if he was an 
agriculturist. Proviso 3 to s. 34, Punjak 
Relief of Indebtedness Act, also was violate dii 
in this manner. The order of the execution 
Court, therefore, as it stands, sannot be 
maintained in any circumstances. I aceord- ~ 
ingly set aside the orders of the execution 
Court dated December 23, 1936 and June 
24, 1938, and send the case back to the 
execution Court with direction to dispose 
of it in accordance with law. There will 
be no order as to costs before me. Parties 
have been directed to appear~ before the 
execution Court on January 28, 1939. 


6. Orders set aside. 


ALLAHABAD HIGH COURT 
Second Appeal No. 8 of 1937 
January 11, 1939 
Raonuear SINGH, J, 

BANSRAJ DAS—PLAINTIPR—ÅPPELLANE 
versus . 
SEORETARY or STATE—DEFENDANT— 
RESPONDENT , 
Criminal Procedure Code (Act V of 1898), s. 386 
(1) (a)—Fine imposed on co-parcener, if can be 
realized by sale of movable property belonging to 
co-parceners—Contract Act (IX of 1872), ss. 15, 72 
—Joint property belonging to son and father, 
attached for non-payment of fine imposed upon son— 
Father paying up fine to save property— Payment, 
if under coercion, andif can be recovered, 

Fine imposed upon a co-parcener 
realized by sale of movable property belonging to the 
co-parceners, Section 3:6 (1) (a), Criminal Proce- 
dure Oode, authorizes the Court passing a sentence 
of fine to recover the amount by sale of mov- 
able property of the offender. It cannot be said 
that movable property owned by a co-parcenary 
body is the property of the ‘offender’, It is the 
property owned by several pergons in which the 


cannot be 
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wider hassan interest which is unascertained 
1 this willebe tha state of affairs so long as the 
yperty is not partitioned and the joint conditions 
vtinue. 
here a payment is made under a threat of 
achment it cannot be said that the payment is 
luntary. Where the plaintig makes the payment 
«cause property owned jointly by him and his son 
d been attached to realize the fine due from the 
mei andin order to save it from being sold, he 
compelled to pay, up, such a payment can never 
» said to be voluntary. It is a payment made 
«der the force of a legal process. The plaintiff 
, therefore, entitled to recover back the amount 
«id by him. Dulichandv. Ram Kishan Singh (1) 
id Ganga Prasad Sinka v. Brindaban Chandra (2), 
lied on. 


8. A. from the decision of the Sub-Judge, 
MRorakhpur, dated August 27, 1936. 

Mr. Sheo Charan Lal, for the Appellant. 

Mr. A. M. Khwaja, for the Respondent. 

Judgment.—This is a plaintiff's second 


—mppeal arising out of a suit to recover a. 


mum of money. One Jairaj Das, who isa 
ion of tae plaintiff was convicted on Febru- 
«ry 5, 1932, under s. 17 (1), Oriminal Law 
«Amendment Act. Jairaj was sentenced to 
«a term of imprisonment and also to paya 
“sum of Rs. 300 as fine. The Government 
«got an order of attachment for the purpose 
-of realization of fine and certain buffaloes 
and bullocks were attached. The plaintiff, 
in order to save that property fron sale, paid 
in a sum of Rs. 300 to the Government on 
February 27, 1932. Later on, the plain- 
tif instituted a suit against the Secretary of 
State for India in Council to recover this 
sum. He alleged that the payment which 
he made was made under coercion and that 
the property attached belonged to him and 
not to his son and that he was therefore 
entitled to recover Rs. 300 together with 
interest by way of damages. 

The defence of the Secretary of State for 
India in Council was that the above-men- 
tioned sum was not paid by the plaintiff and 
therefore he was not entitled to recover 
it. Further, it was alleged thatthe attacked 
animals belonged exclusively to Jairaj, the 
son of the plaintiff, that the payment 
made wasa voluntary one, that there was 
no. coercion and that the suit was 
barred by limitation. Both the Courts 
below have dismissed the plaintiff's suit 
who has now come up in second appeal 
before this Court. It may be stated here 
that it has been found by the Courts 
below that the property attached was nct 
the exclusive property of the plaintiff 
himself but was joint family property. Tne 
Courts further found that the payment 
was voluntary and not made under coercion. 

The question which I have to decide in 
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this case is whether the payment of fine by 
the plaintiff was made under coercion and 

whether the plaintiff is entitled to recover 

the amount paid by him. No other point 

was argued before me, In ordar to decide 

this case, we have to remember that the 

Property which was attached was joint 

fanily property of the plaintif and his 

sons which was owned by them as co-par- 

eceners. The trial Court took the view that 

the payment by the plaintiff was voluntary 

and not made under coercion. The learned 

Munsif referred to the evidence of Husain- 

ulabdin who had been examined by the 

plaintiff and who stated that Rs, 300 were 

paid by the plaintiff voluntarily and that no 

coercion or force was brought to bear upon’ 
him. The learned Munsif also referrad to 

the evidence of the plaintiff himself and 

remarked that the plaintiff had not stated 
that he was coerced into paying the amount 
and all that he said was that because of 
the attachment he had made the pay- 
ment. The learned Judge of the Oourt’ 
below has accepted the finding of the 
learned Munsif that there was no coercion. 
In my opinion, both the Courts below were 
wrong in holding that coercion was not 
practised. The wrong view is due to the 
fact that apparently the learned Munsif 
thought that some kind of overt act had 
to be established by the plaintiff before 
he could be heard to say that coercion 
had been used by the defendant in realiz- 
ing the money. it is clear that the plaintiff 
was notrequiredto prove any such thing, 
For the purpose of disposing of this appeal, 
I will accept the finding of both the Courts 
below that no force was used in realizing 

the fine from the plaintiff. I will take it 
further that it is established that the defen- 
dant got an attachment effected of the 
cattle belonging to the joint family and 
when that was done, the plaintiff made the 
payment. On the admitted facts of the 
case I have to decide wheather the plaintiff 
is entitled to show that the payment was 
made under coercion. Section 386, Crimi- 
minal Procedure Code, enacts as follows: 

“(L) “Whenever an offender has been sentenced to 
pay a fine, the Court passing the sentence may take 
action for the recovery of the fine În either or both 
of the following ways, that isto say, it may: 

(a) Issue a warrant for the levy of the amount by 
attachment and sale ofany movable property belon$- 
ing tothe offender. 9 

““(b) Issue a warrant to the Collector of the Dis- 
trict authoriziag him to, realize the amount by 
execution according to civil process against the 
movable or immovable property, or both of the 


defaulters, , h 
Provided that, if the sentence directs that in default 
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of payment of the fine the offender shall be imprison- 
ed, and if such offender has undergone the whole 
of such imprisonment in default, no Court shall 
issue guch warrant unless for special reason to be 
recorded in writing it considers it necessary to do 
BO. ova 


The first question for consideration that 
arises in this appeal is whether fine imposed 
upon a co-parcener can be realized by sale 
of movable property belonging to the co- 
parceners, On this question, I am of opinion 
that this cannot be done. Section 386 
(1) (a) authorizes the Court passing a sen- 
tence of fine to recover the amount by sale 
of movable property of the offender. Now, 
ib cannot be said that movable property 
owned by aco-parcenary body is the pro- 
perty of the ‘offender.’ It is the property 
owned by several persons in which the 
offender has an interest which is unascer- 
tained and this will be the state of affairs 
so long as the property is not partitioned 
and the joint conditions continue. In the 
case before me, both father and son owned 
the cattle attached and they could not have 
been altached to recover any amount due 
from the son before partition. 

Tke next question for consideration is 
whether the payment of fine made by the 
plaintiff was a voluntary payment as held 
by the Courts below. I am of opinion that 
where a payment is made under a threat of 
attachment, it cannot be said that the pays 
ment is voluntary. In Dulichand v. Ram 
Kishan Singh (1), their Lordships of the 
Privy Council held that a payment made 
under compulsion of law, i; e under 
Pressure of the execution proceedings was 
not a voluntary payment. A similar view 
was expressed in Ganga Prasad Sinha v. 
Brindaban Chandra (2). The plaintiff made 
the payment because property owned 
jointly by him and his son had been attach- 
ed andin order to save it from being sold 
he was compelled to pay up. Such a 
payment can never be said to be voluntary. 
It is a payment made under the force of a 
legal procese. If property belonging to 
the joint family had not been attached, 
then there would have been no necessity for 
tke plaintiff to have paid the amount which 
was not due frcm him but from his son. 
Both the Courts below have fallen into error 
in holding that there was no coercion. 
The learned Munsif refers to the evidence 
, of the plaintiff's witness who stated that no 
coercion or force was used. It may be 
that no force was used. The plaintiff does 
ee 70 646; 8 I A 93; 4 Sar. 245;5 Ind. Jur. 493; 

(2) AIR1935 Oal. 178; 159 Ind. Gas. 421;37 Or, 
LJ 103;39O WN 288; -8R.0 312, . 
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not allege that any force was sed. Hi 
case is that technically spéaking he wa: 
coerced into making the payment. I thinl 
that his contention is right. According ti 
s. 15, Contract Act, “coercion”, among 
other things, includ&sthe unlawful detentior 
of another man’s property with the intem 
tion of causing him to enter into an agree 
ment. In the present case, the property 
belonged to two persons. The defendant ine 
order torealize money dus from the son 
attached the property belonging to both 
father and son. It was then that the 
father was made to pay the amount due to 
the defendant from his son. Legally, this 
amounted to coercinn. For the réasons 
given I hold that the payment made by the 
plaintiff was not voluntary and thatit was 
made under coercion. The plaintiff is in 
my opinion entitled to recover back the 
amount paid by him. 

Learned Counsel for the respondent had 
argued that the decision of the lower Appel- 
late Oourt should not be disturbed in a 
second appeal. I do not think that I am 
upsetting the conclusions arrived at by the 
Courts below on facts. The learned Munsif 
had held that evidence did not disclcse that 
any force was used. [ accept this finding. 
The plaintiff is entitled to say that the 
view of the Courts below on a question of 
law is wrong. Learned Counsel for the res- 
pondent further argued that in the present 
case the plaintiff has obtained certain ad- 
vantage by paying the fine and go he should 
not be permitted to get back the amount 
paid. It was contended that the plaintiff 
paid the fine so that his son may not under- 
go imprisonment which had been imposed 
upon him in default of payment of fine. It. 
is suid that the plaintiff succeeded in this 
attempt. ButI find thaf no such case was 
set up by the respondent in the Courts 
below and he cannot be permitted to take 
an altogether new plea at this stage. For 
the reasons given above, I allow this appeal, 
reverse the decisions of the Courts below 
and grant the plaintiff a decree for Rs. 300 
with interest at 6 per cent. per annum 
from the date of the suit till satisfaction. 
He will get his full costs from the defend- 
antin all the Courts. Leave to file Letters 
Patent Appeal is granted. 


D. Appeal allowed. 
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CALCUTTA HIGH COURT 

Secorfd Civil Appeal No. 420 of 1937 
í March 14, 1939 f 
8. K. Guost AND B. K. MUKHERIRA, JJ. 
HARIPADA ROY—PLAINTIFF— APPELLANT 

: verstts 
KRISHNA BENODE ROY AND OTHERS — 
RESPONDENTS 

Muhammadan Ltiw—Marriage—Parties to marriage 
non-Muslims—One embracing [slam but other refus- 
ing to do so—Kazi can separate parties—Such 
separation amounts to talaq and marriage stands 
dissolved for all time—Suit for restitution of 
conjugal rights must fail even if party converted 
returns to former religion—Hindu Law—Marriage 
—Suit for dissolution of—If can be entertained by 
Court—Decision of Court on point as to whether 
prohibition of Hindu Law to dissolution of marriage 
ig attracted by facts of particular case, whether can 
be ignored as nullity. 

When the parties to a marriage are non-Muslims 
and one of the parties embraces the Muhammadan 
faith, he or she can call upon the other to come 
and adopt the same religion and in case of refusal 
the kazi is authorized to separate the parties. If 
the wife embraces the Muhammadan religion and 
the husband declines to adopt it a separation 
made by the kazi, in such a case would amount 
totalag. The marriage therefore stands dissolved 
for all the time to come and a suit for restitution 
of conjugal rights must fail even if the wife sub- 
sequently becomesre-converted to Hinduism. 

A suit for dissolution of Hindu marriage is a 
suit of acivil nature and a Court has jurisdiction 
to entertain it. The rule of Hindu Law 
forbidding dissolution of marriage may, how- 
ever, be pleaded as a bar to a suit for dissolu- 
tion of marriage. But that itselfis a matter which 
has got to be decided by a Court and it is this 
authority to decide the point that really makes up 
the jurisdiction of the Court, though the actual 
decision might be erroneous. Even when both the 
parties are Hindus, the dissolution of Hindu mar 
riage on the footing of custom has been recogniz- 
ed in many cases and whether or not the prohibi- 
tion laid down by the Hindu Law is attracted to 
the facts of a particular case is a matter for in- 
vestigation by the Court itself, and if the decision 
ig erroneous or wrong in law, it cannot be ignored 
as nullity, Gopi Krishna Kasandhan v. Jaggo (1) 
and Girwar Narayan Mahton v, Kamla Prasad (2), 
relied on. 


8. O A from the appellate decree of the 
District Judge, Jessore, dated September 23, 
1935. 

Messrs. Panchanon Ghos?, Nagendra 
Kumar Dutt, Jajneswar Majumdar, Mihir 
Mohan Mukherjee and Paresh Nath Mukher- 
jee, for the Appellant. 

Mr. Prafulla Kamal 
dent. 

B. K. Mukherjea, J.—This appeal is on 
behalf of the plaintiff and the suit was one 
for restitution of conjugal rights. The 
plaintiff married defendant No. 5 according 
to Hindu rites in 1918 and it is not dis- 
puted that both of them were Hindus at 
that time, They lived together as husband 


Das, for thé Respon- 
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and wife from 1918 to 1929, and had 
three issues, one of whom is still alive. 


The wife, it appears, went to Caleutta some 
time in 1930 and stayed there for a‘ few 
years receiving education at the Saroj 
Nalini Datt School. Later on, she went to 
Puri as a school mistress and rem ined there 
till May 1933. On May 17, 1983, she 
embraced the Muhammadan religion. The 
reason given by heris that her married 
life was bitter and unhappy and finding 
no hope of solace or comfortin her own 
social system, she was driven to seek 
relief in another religion which was based 
on different social ideas. After becoming 
Muhammadan, she is s id to have requested 
her husband to adopt her religion and 
receiving noreply from the latter, made 
an application to the District Judge of 
Alipur as the kazi .to dissolve the 
marriage. The District Judge rejected that 
application and directed her to file a 
regular suit in the Civil Court. Thereupon 
she instituted a suit on June 14, 1933, 
in the Court of the First Munsif at Alipur, 
praying for dissolution of her marriage 
with the plaintiff Haripada. The husband 
did not contest the suit and on Sepiember 
15, 1933, an ex parte decree dissolving the 
Marriage was passed. Some time after- 
wards, she entered into the Arya Samaj 
and later on was re-converted to Hinduism 
by the Hindu Mission on December 13, 1933. 
Onthatvery day, she married defendant 
No.1, Krishna Benode Roy under Act HI of 
1872 umended by Act XXX of 1928. In 
February 1934, the plaintiff commenced the 
present suit claiming restitution of con- 
jugal rights. Boththe Oourts have dis- 
missed the suit holding that as the marriage 
was already dissolved, the claim was not 
maintainable, The plainttf has now come 
up in second appeal to this Court, 

Mr. Ghose, who appears for the appel- 
lant, has argued before us that the marriage 
of the plaintiff with defendant No.5 being 
a Hindu marriage solemnized according 
to Hindu rites was inlaw indissoluble and 
the wife by subsequent conversion to 
another faith could not alter the law by 
which the matrimonial rights of the parties 
were tobe governed. It “is not disputed 
by Mr. Ghose that there is a rule of 
Muhammadan Law tothe effect that when 
the parties toa marriage are non-Muslims 
and cne of the parties embraces the Muham- 
madan faith, he or ghe can call upon the 
other to come and adopt the same religion, 
and in case of refusal, the kazi is authorized 
tg separate the parties; vide Hamilton's 
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Hedaya, Vol. 1, Book II, Chap. V, p- 177, 
and Amir Ali's Muhammadan Law, Edn, 
5, Vel. II, p. 384. Mr. Ghose contends, 
Lowever, that this rule of law is not appli- 
cable tothe present case as under s. 37, 
Civil Courts Act, it is necessary that both 
the parties should be Muhammadans before 
the Muhammadan Law can be madé 
applicable. He has also pointed out that 
this rule isa part of the Muslim Public 
Law and can be obeyed only in a country 
where Islam isthe State religion. These 
are undoubtedly matters of serious consi- 
deration, but I think that there is an 
initial difficulty in the way of the appellant 
and unless that difficulty is removed, the 
question raised by Mr. Ghose would not 
come up for decision at all. 

There was, as has been said above, a suit 
for dissclution cf marriage started by 
defendant No. 5 against the present plain- 
tiff and that suit culminated in a decree 
in ter favour. That decision was not 
challenged by way of appeal and must 
now betaken to have become final and 
conclusive. Solong as that decree stands, 
it will bein my opinion a complete bar 
tothe present suit. Mr. Ghose sees the 
difficulty in hisway and he attempts to 
get round the diffculty in two ways. In 
the first place,he argues that the decree 
was a nullity asthe Court which passed 
it had no jurisdiction to entertain a suit 
for dissclution of a Hindu marriege, and 
secondly, it is argued that the decree could 
remain effective only so long as the wife 
remains a Muhammadan and as soon as 
she becamie re-converted to Hinduism, the 
rights of her husband under the Hindu 
Law revived. 

[am unable to accept either of these 
two contentions as correct, It cannot be 
said that the judgment of the Munsif at 
Alipur in the suit for dissolution of 
marriage commenced by defendant No. 5 
was avoid juigment, and there was a lack 
of jurisdiction in the Court to render it. 
It is not disputed that a suit for dis- 
solution cÍ marriage isa suit of a civil 
nature and the Court, which tried, the 
suit, had the jurisdiction both pecuniary 
and territorial t entertain it. Mr. Ghose 
says that as Bindu Law forbids dissolution 
of marriage, no Court in British Iedia has 


any jurisdiction to entertain a anit for 
dissolution of a Hindu marriage. In my 
opinion, this is a loose way cf stating 


the law. The role of Hindu Law may be 
pleaded asa barioa suit fcr dissolution 
of marriage. But that itself is a matter 
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which has got to be decided by a Ceurt and 
it is this authority to decide the pofat that 
really makes up the jurisdiction of the 
Court, though the actual decision migs 
be erroneous. Even when both the parties 
are Hindus, the disselution of Hindu mar- 
riage on the footing of custom’ has beén 
recognized in many cises vide the casein 
Gopi Krishna Kasandhan wv. Jaggo (1) 
and whether ornot the prohibition laid 
down by the Hindu Law is attracted tothe 
facts of 4 particular case is a matter for 
investigation by the Court itself In the 
present case, the suit was instituted by 
defendant No.5 ata time when she had 
embraced the Muhammadan religion. 
The question is whether the rigats of the 
parties would be governed by Hindu Law 
or by Muhammadan Law. This question 
had tobe decided by the Court, before 
its jurisdiction to grantrelief,as prayed 
for by the plaintiff, could be determined. 
There is, therefore, no inherent lack of 
jurisdiction in this case. Absence of 
jurisdiction is pleaded here only on ground `’ 
which were and had to be decided by the 
Court itself and if the decision was 
erroneous or wrong inlaw, it cannot be ` 
ignored as nullity: vile the case in Girwar 
Narayan Mahton v. Kamla Prasad (2). 
The first contention of Mr. Ghosa, therefore, 
must be overruled. 

The second contention of Mr. Ghose is 
still more untenable. From the plaint in 
the suit of defendant No. 5 and from the 
decree passed in that suit, it cannot be 
argued that the decree would remain 
operative only forthe period during which 
defendant No, 5 would remain a Muham- 
madan andthe rights of the husbanj 
under the Hindu Law would revive the 
moment she was converted back to 
Hinduism. The proposition is against 
common sense. Ithis been laid down 
by Munammadan law-givers that if the 
wife enbraces the Muhammadan religion 
and the husband declines to adopt it and 
a separation is made by the kazi, the sepa- 
ration would amount to talaq vide Amir 
Alis Muhammadan Law, Eda. 5, Vol. IL 
p. 335. The marriage is, therefore, in my 
opinion, “stood dissolved for all the time to 
come and asuit for restitution of conjugal 

(1) 40 O W N 1007; 162 Ind. Cas. 993; AI R 
1936 P C 198; 63 I A 295: 58 A 397; 1936 O L R 
344; 1986 A L R581; 2 B R 603; 9R PC13;71 M 
LJ 31; 17 P L 1477;44 LW 84; (1936) M W N 6525 
(1936) A LJ 3$'9; 38P LR 829; 38 Bom. L R 751; 19 
NL J 189; 64 OLJ 111 (PO) 

(2) 12 Pat. 117; 142 Ind. Cas, 113; AI R 1933 Pat, 
104; 18 PL T737; Ind. Rul. (1933) Pat. 109. 
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rights must fail. The result is that the 
appeal i® dismissed with costs. 


eS. K. Ghose J.—I agree. 
8. Appeal dismissed. 





BOMBAY HIGH COURT 
Second Appeal No. 191 of 1936 
September 2, 1938 
Beaumont, O. J. anD Sgn, J. 
RAU RAMA ATKILE—APPELLANT 
VETSUS . 
- TUKARAM NANA ATKILE AND ANOTHER 
— RESPONDENTS 

Easement—Assertion of right—Right to easement, if 
defeated by showing that party was not consciously 
claiming such right during whole or part of prescrip- 
tive period—Acquisition of—Right to discharge water 
on land—Person claiming te be owner of land—Alter- 
native claim for easement — Issue raised only as to 
easement—Person, whether prevented from establish- 
ing right to easement. 

Where a party shows that for the statutory period 
he has openly exercised certain rights which are in 
themselves sufficient to establish an easement, prima 
facie he is entitled to the easement, and it is not 
necessary toshow that during the whole of the pres- 
criptive period he was consciously asserting a right 
to an easement. A right toan easement by prescrip- 
tion cannot therefore be deteated merely by showing 
that during the whole or part of the period of pres- 
cription, the plaintif was not consciously claiming an 
easement. Lyell v. Hothfield (Lord) (5) and Attorney- 
General of Southern Nigeria v. John Holt and Co, 
(Liverpool), Ltd. (6), relied on. 

Where in a suit to restrain the defeadants from 
allowing the water from a mort and spouts on the 
defendants’ building to enter upon the plaintifi’s 
open site, the defendants maintain that they were the 
owners of the vacant land on which the water was 
dischargéd, and alternatively they claim an easement 
to discharge water through the mort and the spouts 
over this land, assuming that the land was of the 
plaintiff and the only issue framed in the suit is as to 
easement, then, the mere setting up of a claim of 
ownership over the land does not prevent the defen- 
dants from establishing a right to easement, Margha- 
bhai v. Motibhai (1) and Subba Rao v. Lakshmana Rao 
(2), not approved. Tamanbhat v. Krishtacharya (3), 
followed. Narendra Nath v. Abhoy Charan (4), relied 
on. i 

S.A. from the decision of the District 
Judge, Sholapur, in Appeal No. 173 of 1934. 

Mr. S. Y. Abhyankar, fcr the Appellant, 

Mr. D. A. Tulzapurkar, for the Respond- 
ents. : 

Beaumont C.J. — This is a second 

-appeal from a decision of the District Judge 
of Sholapur. The plaintiff sued to restrain 
the defendants frcm allowing the water 
from a mori and spouts on the defendants’ 
building to enter upon the plaintiff's open 
site. In their written statement the de- 
fendants maintained that they were the 
owners of the vacant land on which the 
water was discharged, and alternatively 
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they claimed an easement to discharge 
water through the mori and the spouts 
over this land, assuming that the land was 
of the plaintiff. The District Judge held 
the claim to aneasement proved and dis- 
missed the plaintiff's suit. 

It is contended in this appeal that in 
view of the claim of ownership put forward 
in their written statement, the defendants: 
cannot rely on evidence which goes toestab- 
lish an easement and reliance is placed on 
the decision of Baker, J. ın Marghabhai v. 
Motibhat (1) and a decision of a Full 
Bench of the Madras High Court, Subba 
Rao v. Lakshmana Rao (2). Those cases 
were distinguished by this Court in Taman- 
bhat v. Krishtacharya (3) and I think that 
the present case falls within the latter 
authority, because no issue was raised as to 
the defendants’ ownership of th's piece 
of waste land. The onlyissue raised was 
as to easement, and I think that Tamanbhat 
v. Krishtacharya (3), is an authority for 
the proposition that merely setting up a 
claim to ownership does not prevent the 
plaintiff from establisbing a right to an 
easement. But I should like to make one 
or two observations about the decision of 
Baker, J. in Marghabhai v. Motibhai (1), 
because I think that some of the learned 
Judges’ observations go too far. It is not, 
in my judgment, the law that a person 
cannot acquire an easement unless during 
the whole prescriptive pericd he acts with 
the conscious knowledge that it is a case 
of a dominant and servient tenement and 
that heis exercising a right over property 
which does not belong to him. It is of 
course perfectly true that an easement 
can only be claimed in respect of some- 
body else's property, and a man cannot 
claim an easement over his own property. 
But itis also clear that a plaintif may 
claim an easement and ownership in the 
alternative, as was held by the Oalcutta 
Full Fench in Narendra Nath v. Abhoy 
Charan (4). In my opinion, where a party 
shows that for the statutory period he hag 
openly exercised certain rights which are 
in themselves sufficient to establish an 
easement, prima facie he is entitled to the 
easement, and itis not nécessary to show 
that duriug the whole of the prescriptive 
period he was consciously asserting a right 

(1) 34 Bom. L R 1615; 139 Ind. Cas. 571; AIR 1938 
Bom. 513; 56 B 427; Ind, Rul. (1932) Bom. 503. 

(2) 49 M 820; 96 Ind. Ogs. 963; AIR 1926 Mad. 728; 
23 L W 609; (1926) M W N 923 (F B). | 

(3) 35 Bom. L R 144; 144 Ind. Oas. 998; A I R 1933 


Bom. 122;6 R B 33. 
(4) 84. G51; 4 0119 437; 11 O W N 20 {F B). 
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toan easement. Most laymen do not know 
exactly what their legal rights may be. 
They do certain acts without formulating, 
even mentally, a legal claim, and in my 
opinion, a right to an easement by prescrip- 
tion cannot be defeated merely hy showing 
that during the whole or part of the period 
of prescription the plaintiff was not con- 
sciously claiming an easement. On the 
other hand, it is, I think, established by the 
decision of Shearman. J. in Lyell v. Hoth- 
field (Lord, (5) and the decision of the Privy 
Oouncil in Attorney-General of Southern 
Nigeria v. John Holt and Co. (Liverpool), 
Lid. (6), that if it be shown that the owner 
of the dominant tenement has in fact 
exercised all the rights which he says go 
to constitute an easement in pursuance of 
a perfectly definite and well-recognized 
claim of ownership, then it is notopen to 
him to turn round and say “now that my 
claim to ownership on which I always 
relied, has failed, I rely on some of the 
acts of ownership as being sufficient to 
constitute an easement.” Bat these cases 
must all turn on the particular facts proved, 
and I think that Baker, J.’s judgment to 
which I have referred is calculated to cause 
embarrassment by attempting toley down 
general propositions which are unsound. 
In the present case, I am of opinion, that 
there is no reason for srggesting that the 
plaintiff was doing the acts oa which he 
relies to constitute an easement, under a 
claim of ownership. The appeal fails and is 
dismissed with costs. 


Sen, J.—I agree. 
S. Appeal dismissed. 


- (E) (1914) 3 K B 911; 3% L J K B235; 30 TLR 
630 


(6) (1915) A C 599; AIR 1915 P O 131;84LJPO 
98; 112 L T 955, 
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LAHORE HIGH COURT 
First Civil Appeal No. 181 of 1938 
December 14, 1938 
ABLUL RASKID, J. x 
MEHTAB SINGH-—PAINTIFE—APPELLANT 
° versus 
DAYAL SINGH—Devenpant—ResponDgEnr 
Givil Procedure Code (Act V of 1908), O. VI, r.17 
—Courts must determine rights of parties on plaint as 
“presented dnd not one which ih tts opinion would be 
proper—Amendment, cannot be compelled—Limitation 
> Act IX of 1908), Seh. I, Art. 142—Plaintiff basing 
claim on title—Defendant pleadis.g adverse possession 
Art. 142 does not apply—Burden is on defendant 
to prove adverse possession, — 
The Couits must determine the-rights of the plajn- 
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tiff on the plaint as framed by him and not op a plaint 
which isin the opinion of the Judge the proper plaint 
to file. Where the plaintiff basis hisclaim for posses- 
sion on his title and the defendant alleges adverse 
possession, it is not open to the Oourt to compel tif 
plaintiff to amend his plaint su as to allege posses- 
sion and dispossession. 

To the above suit Art. 42, Limitation Act, is not 
applicable. The burden ison the defendant to prove 
adverse possession. Harnam Singh v. Upender Ohand 
(1), followed. ` 


F.C. A. from an order of the District 
Judge, Lyallpur, dated June 15, 1938. 

Mr. Bakhshi Ram, for the Appellant. 

Mr. Ram Lall, for ihe Respondent. 

* Judgment. - This appeal has arisen out 
of an ation brought by Mehtab Singh 
against Dayal Singh for possession of 8 
kanals and 18 marlas of land. It was stated 
in the plaint that Gehna Singh was the 
owner of the land in dispute that the 
plaintiff had bought it from Gehna Singh, 
that the defendant was in possession of the 
land without any title and that the plaintiff 
may be awarded a decree for possession. 
The defendant pleaded inter alia his own 
title and also stated that he had been in 
possession of the land as an owner for the 
last 25 years. On these pleadings the trial 
Court framed the following issues : 

1, Whether plaintiff is the owner of the suit 
land? 

2. Incase issue No.1 be proved, whether defen- 
dant has perfected his title by virtue of adverse 
possession for the statutory period ? 

Relief.” 

It was found by the trial Court that the 
plaintiff was the owner of the land in dis- 
pute and that the defendant had not been 
in adverse possession of the land fora period 
of 12 years. On these findings the plaintiff 
was awarded a decree for possession of tha 
land with costs against the defendant. The 
defendant preferred an appeal in the Court 
of the learned District Judge. The District 
Judge after going into the history of the 
land, came to the conclusion that though the 
plaintiff's predecessor-in-interest had been 
in possession of the land at a certain time, 
the land had subsequently been taken 
possession of by the defendant and his 
prédecessors-in-interest, After going into 
the history of the land the learned Judge 
held that in reality this was acase of posses- 
sion and dispossession. He accordingly 
acceptedthe appeal of the defendant and 
remanded the case to the trial Court for 
re-decision after the plaintiff had been 
given an opportunity to amend his plaint 
in such a way as to base his claim on 
possession and dispossession. 


In my opinion the jadgment of the 
learned District Judge ie unsustainable, It 
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is notgopen to the Court to compel the 
plaintif to amend his plaint so as to allege 
possession and dispossession. The plaintiff 
based his claim on his title and stated that 
he was entitled to a decree for possession. 
The learned District? Judge went into the 
history of the land and came to the couclu- 
sion that it was in reality a case of posses- 
sion and dispossession and that the plaintiff 
ought to Lave instituted his suit not on the 
plaint as framed by him but on a plaint 
which would be supported by the revenue 
entries regarding the land in dispute. The 
directions given by the learned District 
Judge to the plaintiff to amend his plaint 
are entirely unjustifiable. The Courts must 
determine the rights of the plaintiff on the 
plaint as framed by him and not on a plaint 
which, after going into the history of the 
Jand, is in the opinicn of the District Judge 
the proper plaint to file. The {following 
quotation from Harnam Singh v. Upender 
Chand (1) may be 1eproduced in extenso : 

“There was much discussion before us on the legal 
question as to whether, even if the plaintiff's title 
were established in respect of the properties in 
dispute, his suit should not fail under Art. 142, 
Limitation Act, on the finding of the learned District 
Judge that the plaintiff had not proved hie posses- 
sion of any of these properties within the preced- 
ing 12 years. It is not necessary to examine the 
arguments of the learned Counsel and the rulings 
cited in support thereof, for, ona careful consider- 
ation of the pleadings, there is no doubt that the 
claim is not based on “po-session and subsequent 
dispossession” and therefore Art. 14% is obviously 
inapplicable. The suit as laid was based on title to 
properties, three of which were alleged to have been 
given to the defendants for temporary use and the 
others alleged to have been taken possession of by 
the defendants forcibly on various occasions within 
five years of the suit. Both the trial Court and the 
learned District Judge seem to have misunderstood 
the nature of the suit and framed the issues in such 
a manner as to place on the plaintiff the burden of 
proving his possession within 12 years,” 

In the present case as the suit was not 
based on pcssession and dispossession, it 
was for the defendant to prove his adverse 
possession for a period of 12 years, The 
issues were correctly framed by the trial 
Court and the learned District Judge ought 
to baye decided the appeal preferred to him 
on the merits. For the reasons given above, 
1 accept this appeal, set aside the judgment 
of the learned District Judge, dated 
Jane 15, 1938, and remand the case to him 
for re-decision of the appeal preferred in 
his Court on the merits. Ocsts will abide 
the result of ıLe appeal in the Court of the 
learned District Judge. The Counsel for 
the parties have been asked to direct their 


(1) ATR 1934 Lah. 576; 151 Ind. Cas, 490; 36 P L 
R 269; 7 R L142. 
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‘respective clients to appear in the Court of 
the learned District Judge on January 17, 
1939. 
D. Case remanded. 


CALCUTTA HIGH COURT 
Civil Rule No. 499 of 1933 
November 10, 1938 
Biswas, J. 

ABINASH CHANDRA GARGARY~ 

DeogeE- HoLOER—PETITIONER 
versus 
RAJ KUMAR SARDAR AND OTURRE— 
Opposite PARTY 

Bengal Tenancy Act (VIII of 18894, ss, 48-C (a)(d), 
174 (3), 48-H—S. 48-C (d) applies where under-raiyat 
holds otherwise than under written lease with definite 
term—Under-raiyat holding under lease in which no 
termis stated—Liability to ejectment — Holding of 
such under-raiyat sold in rent execution sale—Whe- 
ther “person whose interest is affected by sale”—His 
bemeadi lease, if affected by s. 48-H. 

_ The words “written lease” in cl. <e) of sa. 48-0, 
Bengal Tenancy Act, must be read as restricted by the 
word “term” used before, and mean a written lease 
which is fora term, and the very same words occur- 
ring in cl. (d) must be given the same meaning. In 
other words, cl. id) willapply when an under-raiyat 
holds otherwise than under a written lease with a 
definite term, It followsthatan under-ratyat holding 
under a lease in which no term is stated would be 
liable to ejectment under the provisions of cl, d), and 
there can be no ground for suggesting that he would 
be virtually holding under a perpetual lease. 
Raj Kumari Debi v. Barkatullah Mandal (4), relied- 
on, 

An under-raiyat holding land under a bemeadi 
lease (a lease without any definite term specified in 
it) whose holding is sold in a rent execution sale 
is “a person whose interest is affected by the sale”, 
within the meaning of s. 174 (3) and can make an 
application for setting aside the sale under s. 174 (3). 
The lease is not at all affected by s. 48-H and creates 
a valid interest in the lessee which is not affected b 
the sale. Janaki Nath Roy v Dinanath Kundu (2), 
distinguished. 

A bemeadi lease is outside the scope of's. 48-H. 

O. R. from the order of the Sub-Judge, 
Khulna, dated January 8, 1938, 

Messrs. Hemendra Chandra Sen and 
Bireswar Chattopadhaya, for the Petitioner. 

Mr. Panchanon Pal, for the Opposite 
Party. NAN 

Grder.—This Rule is directed against an 
appellate order of the learned Subordinate 
Judge of Khulna by which he allowed an 
application to set aside a rent execution 
sale under £. 174 (3), Bengal TenancyeAct. 
The applicant ewas an under-raiyat of the 
holding sold, and the main question raised 
in the case is as to his locus standi to 
make the application. He is opposite party 
Ne. 1 to this Rule, The petitioner is the 
decree-holder who made the auction 
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purchase himself. The ratyats judgment- 
debtors whose holding was sold are opposite 
parties Nos. 2 to 7. The petitioner's con- 
tention which succeeded in the frst Court, 
but failed to convinee the learned Sub- 
ordinate Judge on appeal, was that opposite 
party No. 1 was not “a person whose 
interest is affected by the sale” within the 
meaning of s. 174 (3), and was not there- 
fore competent to make the application. 
The main ground on which this contention 
was rested was that the lease (Ex. 1) under 
which the under-raiyati interest was 
held was hit by s. 4-H, Bengal Tenancy 
Act, and could not therefore create any 
valid iaterest in the holding. The lease 
was what is called a bemeadi poita, that is 
to say, a lease without any definile term 
specilied in it, and as the learned Subordi- 
nate Judge points out, there is nothing in 
the potta to show that it was meant to be 
_aleasein perpetuity. All the same it was 
argued, it came within the mischief of s. 48-H, 
which provides that ‘no lease to an under- 
raiyat for a term exceeding twelve 
-years shall be registered,’ unless a land- 
lord's fee of the stated amount is paid to 
the registering officer. Admittedly, no such 
fee was paid on the registration of the 
present lease. 

The argument did not find favour with 
the learned Subordinate Judge, but has 
been strenuously pressed before me by 
“Mr. Sen. It will be seen that s. 48-H in 
terms refers to a lease “for a term exceeding 
twelve years,” and prima facie one fails to 
see how a lease in which no term is stated 
can be brought within these words. Under 
the old s. 85 of the Act, an under-raiyati 
lease could not be created for a term 
exceeding nine years. That section has been 
now repealed, and there is no longer any 
restriction as to the period for which such 
a lease may be made torun, It does not, 
however, follow from this that where no 
term is stated, it must be presumed that 
the lease is a prepetual lease or at any rate 
a lease for a term exceeding 12 years. It 
seems to me that a bemeadi lease such as 
we have to deal with in this case is ouside 
the scope of s. 4-H. ; 

Mr. Sen vehemently contended that this 
would be putting an unduly narrow cor- 
struction on the words used in s. 4-H, which 
would open the door to am evasion of the 
statutory provision which was enacted in 
this section for the beretit of landlords. I 
quite agree with Mr. Sen that such a con- 
sequence would be repugnant to the letter 
and spirit of the section, but this result 
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would follow if only a bemeadi lefse could 
be said to confer on the under-ratyat the 
same rights as a lease for a term exceedigg 
twelve years. I am not at all sure, however, 
that there is anything in any of the provi- 
sions of the Act to justify Mr. Sen's appre- 
hensions. Mr. Sen directed my attention to 
the provisions ofs. 48-0, which corresponds 
to old s. 49, and he particuldriy referred to 
cls. (e) and (d) of that section. The point 
he'tried to make was thata bemeadi lease 
or a lease in which no definite term was 
stated would not come either under cl. (e) 
or under cl. (d), and thatan under-raiyat 
holding under such a lease was consequently 
in a position to enjoy perpetual immunity 
from ejectment. In this view, the lease 
would, toall intents and purposes, be a 
lease in perpetuity. 1 do not think the 
interpretation suggested is at all correct. 
A similar argument had been put forwad 
on the construction of the corresponding 
clauses in old s. 43, but turned down by 
a Fuil Bench of this Court in Raj Kumari 
Debi v. Barkatullah Mandal (1). In my ` 
opinion, the words “written lease” in cl. (c) 
of s. 48-0 must be read as restricted by the 
word “term” used before, and mean a 
written lease which is for aterm, andthe 
very same words occurring in cl. (d) must 
be given the same meaning. In other 
words, cl. (d) will apply when an under- 
raiyat holds otherwise than undera written 
lease with a definite term. It follows that 
an under-ratyat holding under a lease in 
which no term is stated would be liable 
to ejectment under the provisions of cl. (a), 
and there can be no ground for suggesting 


that he would be Virtualiy nolding under `. 


a perpetual lease. 

The conclusion [ come to therefore is that 
the lease in the present case is not at all 
affected by s. 48-H, and I hold that it did 
create a Valid interest in the opposite party . 
No. 1, which was atfected by the sale, and . 
that his application for setting aside the 
sale was therefore competent. | am not 
unmindful that, as. was pointed out by their . 
Lordships of the Judicial Committee in | 
Janaki Nath Roy v. Dinanath Kundu (2) ° 
a lease may be described as a bemeadi lease, 
and yet upon a considerati:n of all the 
Provisions of it be held to be an intermin- 
able or perpetual lease, but such is not 
the case here. As already pointed out, there 


(1; 39 O 278; 12 Ind. Oas. 161; 14 O L J 407;16 O 
W N6(E B). š 
(2) 54 C L J 412; 133 Ind, Oas. 732; A IR 1931 PO 


207; 35 CW N90; Ind. Rul, (1931) P O 268; 61 M L 
J 317 (PO). = 
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3 noth in the present case from which 
any cucu? inference contrary to the tenor 
«Í the potta may be drawn. The next point 
maurged was that there were no sufficient 
e~rounds for setting aside the sale. ‘he 
ase of fraud had been co&currently negatived 
—oy both Courts. The only ground requiring 
o be considered therefore is whether or nci 
maxiaterial irregutarity in publishing or 
—Otherwise conducting the sale causing sub- 
stantial injury to the applicant had been 
mestablished. On this point the learned 
‘Munsif found in favour of the decree-holder 
<auction-purchaser, but that finding was 
reversed in appeal. Mr. Sen isnot, however, 
willing to accept that finding. I am afraid 
1 cannot agree with him. The finding is 
expressed in clear and unequivocal terms. 
The learned Subordinate Judge says that 
there was a deliberate misstatement of the 
price in the sale proclamation, as 2 result 
of which intending bidders were misled and 
that deliberate mis-statement caused sub- 
stantial loss to the applicant, as valuable 
lands had been sold at a nominal price. 
Sitting as a Court of revision, 1 shall not 
be justified in interfering with such a clear 
finding. The result is that the decision of 
the learned Subcrdinate Judge must be 
affirmed, The Rule is discharged with 
costs. The hearing-fee is assessed at one 
gold mohur. 


D. Rule discharged. 





ALLAHABAD HIGH COURT 
Second Civil Appeal No. 2149 of 1937 
February 7, 1939 
MUHAMMAD ISMAIL, J. 
MUHAMMAD ANWAR ALI KHAN— 
DEFEND4NT—APPELLANT 

l versus 
Lala NAWAL KISHORE AND ANOTHRR— 
APA PLaInTirFs— RESPONDENTS 
Civil Procedure Code (Act V of 1808),0. ViJ,r. 10 
— Valuation înflated to give jurisdiction to Court on 
regular side—Piaint, if can be returned Jor presenta- 

- tion to proper Court (small causes)— U, P. Encumbered 
Estates Act (XV of 1931), s. 2 (a)—On seller's breach 

“of agreement buyer fiitng sutt for damages but at 
higher rate than atupulatea — Seller questioning his 
right to amount claimed—Claim, if “debt”. 

_. Where the valuation of the suit. is inflated ge- 
liberately in order to give jurisdiction to the Munsif 
on the regular side, the plaint cannot be returned 
for presentation to the proper Court, namely the 
Court of Small Causes, at the outset. Lt is only when 

. theevidence is 1ecurded and the parties are heard 
that the Court is ina position to ascertain the amcunt 
payable to the plaintitis. 

Where upon a breach by the seller, of an agreement 
of sale providing that on seller's failure to complete 


the bargain, he would pay damages at a certain rate, 
the buyer files a suit for damages but at a rate 
higher tnan that stipulated for, on the ground that 
the price has considerably risen, and the seller ques- 
tions his right to sum claimed, and thus in spite of a 
definite provision in the contract, it is left to the 
Oourt to determine the precise amount of damages 
the plaintiff is entitled to, it cannot be said that 
the claim is for liquidated damages because the 
amount to be decreed is still uncertain and depends 
on the discretion of the Court. Under these circum- 
stances itcannot be said that the plaintiff's claim 
is a “debt” within the meaning ofs. 2 (a), U. P. 
Encumbered Estates Act. Public Works Commis- 
sioner v. Hills (1), distinguished. 

S. C. A. from a decision of the Civil Judge, 
Bareilly, dated October 30, 1936. 

Mr. Waheed Ahmad Khan, for the 
Aopellant. 

Mr. B. Malik, for the Respondents. 

Judgment.—Tuis is a defendant's appeal 
arising out of a suit brougkt by the 
plaintiffs for recovery of Rs. 940 as damages 
and Rg. 101 on account of refund of 
money advancad. The plaintiffs alleged that 
tney entered into a contract with defend- 
ant for the supply of molasses under a deed 
of agreement dated December 21, 1936. 
The plaintifs advanced ks. U1 to the 
defendant as earnest money and the defend- 
ant agreed to supply 700 maunds of molasses 
to the plaintiffs during the running season. 
In case the defendsat failed to supply 
the. requisite quantity of molasses, he 
stipulated that he will be lable to the 
plaintiffs at the rate of Re. 1 per maund for 
the quantity of molasses that remain unsup- 
plied. The defendant contested the suit 
and pleaded inter alia that the suit was 
not cognizable by the Court and tuat the 
plainulis were not entitled to any damages, 
Tne Courts below have decreed the suit. 
Learned Counsel for the appellant contends 
that according to the case of the plaintiĝs 
the defendant nad supplied 70 maunds of 
Molasses, On tnis basis the plaintilis were 


- entitled to only Rs. 650 at toe rate of Re. l 


per maund. Oyer and above that sam 
tue plaintiiis according to their case were 
entitied to the refund of Ks, 101. It is 


-argued that the valuation of the suit waa 


intiated deliberately in order to give juris- 
diction to the learned Munsif on tne regular 
side. lt is a iact that under the terms of 
the contact the plaintifis were entitled to 
damages only ab tue stipulated rate on the 
GQuaulily of molasses which the defendant 
tailed to suppiy.* Tne plainufis, nowever, : 
stated in para. 4 that the price of molasses 
had gone up considerably and therefore they 
Claincd Ks. $45 as damages. ‘I'he Oourt 
below ultimately decreed the suit on tue 
basis of the terms of the contract. It is 


i. : 
-difficult to see how the plaint could be 
returned for presentation to the proper 
Court, namely the Court of Small Oauses, 
at the outset. It was only when the evi- 
dence was recorded and the parties were 
heard thet the Court was in a positicn to 
ascertain the amount payable to the plaint- 
iffs. Apart from this it is not clear how 
the defendant has been prejudiced by 
the procedure followed by the p’aintifis. 
The suit being on the regular side, the 
defendant had fell opportunity to appeal 
from the decree of the Court of first instance 
which could not have been available to him 
had the case been tried as a Small Oause 
Court case. 

The next point stressed by learned 
Counsel for the appellant is that under 
8.7, Encumbered Estates Act, it was ir- 
cumbent upon the Oourt to stay its band 
and not to proceed with the suit further 
because ihe plaintiff had admittedly applied 


under s. 4 cf the Act to the Collector who. 


had forwarded the application to the 
Special Judge under s. 6 of the Act. Sec- 
tion 7 provides that 

“all proceedings pending atthe date of the said 
order (under s. 6) in any Civil or Revenue Oourt 
in the United Provinces in respect of any public 
or private debt . . . shall be stayed.” : 

The question whether the present suit was 
in respect of a private debt will depend on 
the decision of the further question whe- 
ther the amcunt claimed came within the 
definition of the expression ‘debt’. It may 
be mentioned that the claim in respect of 
the refund of Rs 101 has been stayed, The 
claim for damages was proceeded with. 
Section 2, subes. (a), provides “Debt includes 
any pecuniary liability except a liability 
for. unliquidated damages.” It is argued 
that the present suit was not for recovery 
of unliquidated damages becuse the sum 
payable to the plaintifs was an ascertained 
sum in view of the stipulation contained 
in the deed of agreement. Reference has 
been made to Halsbury’s Laws of England, 
Edn. 2 Vol. 10, p. 141. The learned author 
relying on Public Works Commissioner v. 
Hills (1; at p. 375, says: a 

“I? it is a sum which can be ragarded as agenuine 
pre-estimate by the parties of the loss which they 
contemplated wduld flow from the breach, it is 
liquidated damages.” - : 

- There is no doubt that according to the 
-terms of the contract a` specified sum 
’ was named which wad payable by the 
defendants to the plaintifis in the event 
of a breach of contréct. But at that stage 


(1) (1908) A O 368; 75 L J F O 69; 94 L T 853; 22 
L.R 589, 3 
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the Court concerned had only look mg 
the plaint of the plaintiff u t whic 


Rs. 945 was claimed on the ground of ris- 
in price of molasses. On the allegations i. 
the plaint the damages worked out at th 
rate of Re, 1-8-0 par maund. The defen wii 
ants questioned the right of the plaintiff 
to the sum claimed or, forthe matter of tha 
any other sum. On the pleadings it canno 
be said that the liabilily of the defendan 
was for liquidated damages. The autho 
rity cited by learned Counsel for: the 
appellant cannot be a proper guide to the 
Courts in India because the law on the 
subject in British India is somewhat differ- 
ent. In England when the parties to e 
contract at the time of entering into ifm 
provide that in case of breach the party in» 
default is to pay to the other a sum certain» 
specified in, or ascertainable from the con- 
tract, itis not to be interfered with by the 
Court: see Public Works Commissioner v. 
Hills (1). We are, however, governed ‘by 
s. 74, Contract Act, which provides: x 
“When a contract has been broken, if a sum is 
named in the contract as the amount to be paid in 
case of such breach ... the party complaining of 
the breach is entitled, whether or not actual damage 
or loss is proved to have been caused thereby, to 
receive from the party who has broken the contract 


reasonable compensation not exceeding the amount 
so named... ” 


It would appear that in spite of a definite 
provision in the contract, it- is left to 
the Court to determine the precise amount 
of damages the plaintiff is entitled to. It 
cannot, therefore, be. argued that in the 
present case the claim was for liquidated 
damages because the amount to be decreed 
was still uncertain and depended on the 
discretion of the Court. Under these 
ciisumstances in my judgment the lower 
Appellate Court was right in staying the 
suit with regard to Rs. 101 only and pro- 
ceeding with the claim with regard to the 
damages, In the result the appeal fails 
and js dismissed with costs. Leave to 
appeal under the Letters Patent is refused. 


D. Appeal dismissed. 
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LAHORE HIGH CCURT ` 
Oivil Revision Petition No. /46 of 1936 ` 
- December 2, 1938 
Bape, J. f ae 
SADHU RAM—Dprenpanr-—Paetirionak ~ 
versus ` 
, LAKHMI DABS—PFLAINTIFF AND ANOTHER— 
DEFENDANT— RESPONDENTS See 
Decree—Amendment— Question of costs raised in 
first and second appeal——Both. appeals. dismissed— 


t 
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MMM pplication to first Appellate Court to amend decree 
a to costs, tf competent—Amendment not relating to 
ertcal migtake—Application for amendment once 
‘asmissed—Second application, whether competent. 

Where a question of costs is raised in the first 
4 wellas in the second appeal and both the 
ppeals are dismissed, an application to the first 
<a Court for amendmgnt of decree so far as 
relates to costs is not competent as the matter 
ustibs presumed to have been adjudicated upon 
adversely to the applicant and it cannot be said 
hat.the decree is at variance withthe judgment. 
When anapplication for amendment of a decree 
aot relating purely to a clerical snd arithmetical 
«nistake is once made and dismissed, a second ap- 
pprclication for the same purpose cantiot be entertain- 
ad. -Langat Singh v. Janki Koer (1), distinguished. 
CO. R. P. from the order of the District 
«Judge, Ludhiana, dated April 7, 1938. 
` Mr. Shamair Chand and Mr, Parkash 
hand for Mr. Shamair Chand, for the 
etitioner, 
‘Mr. Mela Ram Aggarwal, for the Respon- 
«dents. 
. Order.—This is a petition for revision of 
the order of the District Judge, Ludhiana, 
granting an application under ss. 151 and 
102, Civil Procedure Code, for amendment 
of: a decree. The amendment relates to 
certain items of costs included in the decree 
sheet. The learned Oounsel for the peti- 
tioner contended that the learned District 
Judge had no jurisdiction to allow the 
amendment as the case had come up in 
Becond appeal to this Court and the decree 
of the District Judge had therefore merged 
in the decree of this Court. The learned 
Counsel for the respondent argued in reply 
that the second appeal was dismissed in 
limine under O. XLII, read with O. XLI, 
r. 11, Civil Procedure Oode, and therefore 
as the appeal was merely rejected and no 
decree sheet was prepared, the decree of 
the learned District Judge was still in- force. 
It appears that there is a conflict of judicial 
authorities on this point, but if seems to 
me unnecessary to decide this matter for 
the purposes of this petition. For it is 
clear from the record that the question of 
costs was raised in the appeal before the 
learned District Judge as well as in the 
second appeal to this Court. The matter 
must, therefore, be presumed to have been 
adjudicated upon adversely to the respon- 
dént. In the circumstances, it seems to me 
that no application for amendment was 
competent asit could not be said that the 
decree was at variance with the judgment. 
Secondly, it also appears that an applica- 
tion for amendment was once made to the 
District Judge and was dismissed. It was 
therefore not open to the District Judge to 
entertain a second application on the same 
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question. The learned Counsel for the res- 
pondent referred to Langat Singh v. Janki 
Koer (1) and urged that any number of 
applications for amendment can be made. 
But in that case the amendment related 
purely to a clerical and arithmetical mis- 
take. In the present instance this was not 
the case. I accordingly accepi the petition 
for revision and set aside the order of the 
learned District Judge granting the appli- 
cation for amendment, but in view of all 
the circumstances, I leave the parties to 
bear their costs throughout. 


S. ; Petition accepted, 
(1) 39 O 265; 12 Ind. Cas. 151; 140 L J 481. 





RANGOON HIGH COURT 
Criminal Appeals Nos. 797, 872, 879, 
968, 985, 1030, 1014, 1052 and 1146 
of 1938 
January 31, 1939 
SaARPE, Je 

NGA CHIT TIN AND ofaers—Acousep 

VETSUS 

Taz KING—Opeposita Party 
Penal Code (Act XLV of 1860), ss. 299, 300, Ez- 
ceptions (1) (2), (4), 100, 96, 301—Case under ss. 299 and 
300—Proper way to deal with, stated — Stages by 
which it should be dealt, enumerated — Questions of 
knowledge, intention, etc., are to be decided on parti- 
cular facts and circumstances of each case—Question 
of murder does not arise unless commission of culpable 
homicide is proved—Right of private defence, if can 
afford complete defence to culpable homicide and 


murder—Culpable homicide not proved to amount to ` 


murder~—It is improper and useless to consider whe- 
ther case falls within one of Exceptions to s. 300— 
Knowledge, whether sufficient to establish offence of 
murder—During altercations accused going out, fetch- 
ing yoke-pin and striking accused on head with great 
force —Accused held guilty of murder—Injury caused 
by accused and ordinarily suficient, to cause death, 
whether sufficient to support conviction of murder 
unless intention is present in accused's mind ~Con- 
sideration of 3. 300 fourthly, when arises, stated— 
Being slapped on back by another, whether sufficient 
provocation so as to deprive person slapped, of his 
power of self-control—Merely causing injury sufficient 
to cause death, if deprives person of his right of 
private defence — Deceased inflicting injury on accused 
with dahand-raising it again to strike—Accused, to 
prevent second blow, striking deceased with dah on 
head—Deceased dying—Accused held, did not exceed 
his righfof private defence—Test to be applied while 
considering whether Haception (4) tg s. 300 applies to 
facts of case, stated—-Exception (4) to s. 300, if applies 
when there is no quarrel — Other facts necessary to 
bring case under exception, whether should be con- 
sidered — Sentence under first or second part o 
a. 304,whento be passel — Accused on being merely 
threatened, going out, bringing heavy stick and 
atriking person on head—Vigtim dytng—-Accused held 
could not bring himself under 2. 100—Question of 
right of private defence, when arises, stated There is 
no restriction asto weapon or mode of using tt, when 
. 4 
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exercising right of private defence, provided circum- 
stances of case are considered — Criminal trial— 
Punishment—Murder case falling under Exceptions to 
s. 300, Penal Code, reduced to culpable homicide— 
If only knowledge is imputed to accused under s. 299, 
maximum punishment is 10 years—Sentence— Accused 
convicted of murder sentenced to transportation—On 
appeal High Court should not enhance sentence to that 
of death— Evidence Act (I of 18723, s. 33—Bare state- 
ment that deposition is admitted under 8. 33, is not 
suficient to bring such evidence within terms of 
s. 33. 

The proper way, in which those who have to conduct 
criminal trials should approach the facts and apply 
the law in those cases where one person has, by doing 
some act, caused the death of another person is to 
deal with the matter by stages following: Stage 1, 
The first stage requires that it shall be established 
to the satisfaction of the Oourt that the accused per- 
son has donean act by doing which he has caused 
the death of another person, This is the starting 
point. [p. 147, col. 2.] 

Stage 2; The trial Court must next consider whe- 
ther that act on the part of the accused amounts to 
culpable homicide. 

Stage 3: Section 300, Penal Code now, and only 
now, comes into operation, If it isestablished that an 
act which caused death was done either with one of 
the two intentions or with the knowledge necessary 
to cause that act to amount to culpable homicide, 
then, and then only, s. 300 comes into operation, and 
therefore the next thing to do is to ascertain whether 
tbe Tapae of e. 300 have been satistied. [p. 148, 
col, 2. 

dtage 4 If the culpable homicide is murder: If 
the prosecution has proved that the act either (a) 
was done by the accused with the intention of 
causing death, or (b) fultitled one of the other require- 
ments of s. 299 and also fultilled one of the other 
requirements of s. 300, thenit must further be con- 
sidered whether, on the facts of the paricular case, 
the culpable homicide is brought down from the higher 
plane of murder, to which it has been raised, to the 
lower plane of culpable homicide not amounting to 
murder, by reagon of the case falling within any of the 
Exceptions of s, 300. 

Ifthe culpable homicide ts not murder: ILE the 
culpable homicide is not murder, the only matter to 
be considered at stage 4 is whether the accused has 
established (if such is his case) the right of private 
orn as a complete defence under s. 96. |p. 149, 
col. 2. 

Ifin a case of culpable homicide amounting to 
murder, it is not established that the case comee within 
one of the Exceptions tos. 300 then it remains a case 
of murder. [p. 100, col, 2.] 

Questions of knowledge, intention, and the like 
are always essentially questions of fact falling to be 
decided solely upon the particuler facts and circum- 
stancesofeach individual case. The King v. Abor 
Ahmed(l) and Emperor v.U Damapaia (2), referred 
to. [p. 165, col. 2.) 

The basis of murder under s, 800 is culpable homi- 
cide as defined ins. 299, Therefore it is necessary in 
every case in whfth one person by his act has caused 
the death of another to inquire, whether culpable 
homicide has or has not been committed by the 
&ccused, for unless it has been,no question of murder 
can arise. [p. lit, col, i.] e 

The possibility of murder being reduced to culpable 
homicide through the exercise of right of private 
defence is also bound up with the possibility of such 
right going sofar asto afford a complete detence not 
only to a charge of murder but also to a charge of the 
lesser offence of culpable homicide. [p. 149, col, 1.J 
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The question as to whether the case is within on 
of the Exceptions to s. 300 does not arise for deter 
mination unless and until the prosecutioff has estab» 
lished a case of murder. If the prosecution har 
proved that culpable homicide (under s. 299) har~ 

sen committed by the accused but has failed to prove 
that such culpable homicide amounted to murder 
(under s. 200), it is improper, and indeed useless, t 
consider whether any of the excluding factors are 
present. [p. 15}, col. 1.) 

An intention to cause death is a, part both of s, 298 
and also of s. 300. But intention is nota necessary 
ingredient of murder. IE the act is done with the 
knowledge that death is likely to be caused thereby, 
it is culpable homicide ; and if it is done with the 
further knowledge that the act wasso imminently 
dangerous that it must, in all probability, cause either 
death or such bodily injury as was likely to cause 
death, then that culpable homicide is murder. Thus 
knowledge is sufficient to establish murder without 
any intention whatever being proved. |p. 149, col. 1.] 

The accused during an altercation between him and 
the deceased deliberately went outside and fetched 
a yoke-pin and returned after more than five minutes 
had elapsed and struck the deceased on the head with 
it with greatforce, causing injury resulting in the 
death of the deceased shortly afterwards: 

Held, that the accused must be taken to have known 
that his act was so imminently dangerous that it must, 
in all probability, cause death, or such bodily injury 
as was likely to cause death, and was guilty of 
murder as he had no excuse for incurring such a 
bodily injury. 

An injury sufficient in the ordinary course of nature 
to cause death is not by itself sufficient to support a 
conviction of murder unless the accused intended that 
the injury should besufficient in the ordinary course 
of nature to cause death. 

Where knowledge onthe part of an accused person 
is established under s. 309, a further question as to 
whether the accused struck the blow without any 
excuse for incurring the risk of causing such bodily 
injury as was likely to cause death arises, Such ques- 
tion, however, dces not. arise where one of the three 
intentions under s. 300 is established, [p. 155, cols. 
1&2] 

Merely being slapped on the back by a person 
may be a sudden provocation butis not a grave pro- 
vocation sufficient to deprive the person slapped, 
of his power of self-control especially when the 
person slapping has no weapon in his hand while 
slapping. 

Merely to cause, even with great force, an injury 
sufficientin the ordinary course of nature to cause 
death is not necessarily, and by itself sufficient to 
deprive a person of the right of private defence of his 
body. : 

Where after having picked up a quarrel with the 
accused and after having inflicted aninjury on him 
with a dah, the deceased was on the point of cutting 
the accused a second time, and he had his dah raised 
for the purpoge, when the accused struck the deceased 
on the head with the dak which he was carrying, 
and the injury resulted inthe death of the deceas- 

d . 


ed: 

Held, that the deceased's action in getting ready to 
cut the accused a second time reasonably caused the 
accused to apprehend that grievous hurt, if not, indeed, 
death, would befall him if he did not atrike the 
deceased as he did, and in the particular circumstances 
of the case he did notexceed the power given to him 
by law of private defence. [p, 152, col. 2,] 

Whether or not the killing was premeditated is 
not the first test to be applied when considering 
whether the exception of “a sudden fight in the 
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preat of passion is applicable to any given set of 
“acts, The first test is whether the act of the 
accused which caused the deceased's death was done 
without premeditation. The distinction is not to be 
gnored, If the other essentials necessary to bring 
case within Excep, (4) to s. 30U are also estab- 
lished, such as, whether the accused acted in the 
eat of passion or whether’ the accused acted in 
mea manner which was either cruel or unusual and 
«the exception is thereby brought into play, the 
-effect would be tg reduce what would otherwise 
be murder, to culpable homicide not amounting to 
murder. Lp. 154, col. 1.] 

In order to bring a case within Exception (4) to 
B. 300, it is necessary to establish inter alia that 
the act was done upon a sudden quarrel, and where 
therefore there is no quarrel either sudden or 
otherwise, it is unnecessary to look further and 
enquire whether there have been established any 
of the other facts which are essential forthe pur- 
pose of bringing a case within this exception. [p. 
153, col. 1.) 

Whether culpable homicide not emounting to 
murder is punishable under Part 1 or whether under 
Part 2 of s, 304 depends entirely, upon whether the 
act by which the death was caused was done with 
one of the two intentions, or whether it was done 
with the knowledge, mentioned in s., z¥% Hence 
unless that is first ascertained, it 1s not possible to 
pass a sentence under second part of s. 304 rather 
than under the first. 

A certain amount of abuse was bandied about by 
various members of a tea party, in the course of 
which the deceased, from his squatting position, 
picked up & dhama from the fluor and slashed 
with it at the accused who thereupon went outside 
the hut. The latter returned, however, armad with 
a stick and, from a standing position, struck the 
deceased with it on the head, ‘I'he deceased received 
a severe injury and died aga result; 

Heid, that as the accused was able to leave the 
hut quite unscathed, it could not be held that, at 
the time when he returned to the hut and struck 
the deceased, the alleged exercise of the right of 
private defence of the body by the accused was 
occasioned by any offence committed by the deceas- 
ed. Therefore the accused failed to bring himself 
within s, 100, Penal Vode, 

No question as to the exercise of the right of 
Private defence can ariss uniess and uatil the pro- 
secution has proved what would, but for the exer- 
cise of this right, be an offence. lf and when the 
Prosecution have established that, then and thea 
only the question of the right of private uefence 
will arise. ip. 149, col, 2.] - 

The Penal Uode, puts no restriction either upon 
the weapon, or upon the mode of using it, m those 
particular cases in which 
voluntary causing of death is justitied when acting 
in exercise of the right of private defence of the 
body, but of course, all the circumstances of the 
case Must be considered together. [p. 199, col. 2.) 

_4 case of murder which, owing to tne ayplica- 
tion of one of the Exceptions to s. 300, is reduced 
to culpable homicide not amounting to murder is 
punishable, so far as imprisonment 18 concerned, 
With a maximun term of ten years, if ny intention 
is imputable to the accused under s. 299 but only 
the knowledge therein mentioned, [p. 161, col. 2.) 

Where in a murder case the Sessions Judge bods 
the accused guilty of murder but sentences him to 
transportation for life or for a long term of im- 
Prisonment and an appeal from that decision is 
heard by the High Oourt a loag time afterwards, 
the High Qourt even if it confirms the conviction 
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of murder, should not open revision proceedings with 
a view to consider the desirability of enhancing 
the sentence to one of death, since the accused has 
been led to believe that his life has been spared, 
Emperor v. Nga Bo Thin (4) and Tun Khine U v, The 
King (5), relied on. 

Where a committing Oourt has recorded the 
deposition of a witness and has presumably admit- 
ted it under s. 33,‘ Evidence Act, but there is 
nothing on the record to show that such evidence 
came within the terms ofs. 33, the bare statement 
“admitted under s. 33, Evidence Act,” signed by 
the Judge, appearing onthe face of the deposition 
is insufficient to bring such evidence within the 
term of s. 33. 


Mr. Limbert, Government Advocate (in 
No. 968) and Mr. Tun Bya, Government 
Advocate (in No. 1044), for the Orowa. 


Sharpe, J.—I am dealing with these nine 
appeals together in a single judgment 
because although they are quite distinct 
cases, each was a case where the appel- 
lant was charged with murder and the 
same sections of the Penal Code fall to 
be considered, and for other reasons which 
will appear in a mement, it will be con- 
venient to deal with them all together. 
As it was over three-quarters of a century 
ago that ss. 299 and 3800, Indian Penal 
Code, became law, it may be thought 
that all that could be said by way of 
guidance in such cases has been said long 
ago, and that no more judgments are nocas- 
sary in order lo expound what may be called 
the fundamental principles of those two 
sections, as distinct from explaining the 
various phrases which go to make them 
up. But the state of affairs disclosed, not 
only in the present appeals, with all of 
which I was required to deal within a 
-period of less than two months, but also 
in several other cases of the lke nature 
which have come before me, lead me to 
believe that it willbe usefulif I set out in 
what I hope is simple phraseology and in 
what I believe will prove to be an easily 
understood form, the proper way, as it seems 
to me, in which those who have to conduct 
criminal trials in this country should 
approach the facts and apply the law in 
those ecases where one person has, by doing 
some act, caused the death of another person. 
I will deal with the matter by stages: 

Stage 1.—The stage requires that it shall 
be established to the satisfaction of tite 
Court that the accused person has done 
au act by doing which he has caused the 
death of another persen. 

Tnere is, of course, no difficulty in appre- 
ciating that that is the starting point, but 
that i6 almost the only step in such cases 
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“which is invariably taken correctly, Even 

this first stage may give rise to difficulties, 
and such cases as The King v. Abor 
Ahmed (1)—I refer to the Full Bench 
decision—may have to be considered. 
But difficulties at this first stage are 
infrequent. From the very next stage 
onwards, however, difficulties frequently 
appear to creep in, as they have done 
in all the cases now under appeal. 

Stage 2—The trial Court must next 

„consider whether that act on the part of 
the accused amounts to culpable homi- 
cide. More than one Judge of a Court 
of Session has considered that the second 
step is immediately to address his mind 
to the question whether the accused is 
guilty of murder as defined in s. 300, 
Penal Code. That almost invariably leads 
to confusion. Section 299 defines culpable 
homicide and s. 300 says that, except in 
certain specified cases, culpable homicide 
is, in certain events, murder, In fact it 
is not out of place to describe the two offences 
defined in ss. 299 and 300 as ‘culpable 
homicide not amounting to murder” and 
“culpable homicide amounting to murder,” 
respectively. It will thus be seen that the 
basis of murder under s. 300 is culpable 
homicide as defined in s. 299. Therefore 16 
is necessary in every case of the class with 
which I am now dealing to inquire, as 
the second step in the proceedings, whether 
culpable homicide hus or has not been 
committed by the accused, for unless it 
has been, no question of murder can arise. 
Therefore I will at once make clear what 
culpable homicide is. 
. Section 299 enacts that the doing of 
an act which causes death is culpable 
homicide if it is done either (4) with one 
of two intentions, that is to say, with 
the intention of causing either (a) death 
or (b) such bodily injury as is likely to 
cause death, or (ii) with the knowledge 
that death is likely to be caused by such 
act. 

My headings (i) and (ii) are, it will be 
noliced, alternative, the one to the other, 
so that it follows that culpable homi- 
cide may be committed without” any 
intention on the part of the accused, if 
he has the knowledge indicated under my 
heading (i). Section 304 lays down what 
sall be the punishment jor culpable homi- 
cide not amounting to murder: if the act 
is merely done with the knowledge that 
death is likely to bé caused thereby and 


(1) (1937) Rang. 384; 171 Ind. Oas. 574; A I R 1937 
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without either of the intentions mentionee 
in my heading (i), supra, [that is to say 
if the case falls under my heading (it, 
supra), a lesser punishment ie providec 
under the latter part of s. 304. If it ir 
not possible to had in any given case 
that the act which caused deatn was done 
either with one of the two necessary inten- 
tions or with the necessary knowledge, 
culpable homicide (and, a fortiori, sada a 
has not been committed, and other sections 
of the Penal Oode (for example, ss. 321 and 
322) must be taken into consideration with» 
a View to seeing what, if any, other offence 
the accused has committed. 
Stage 3.—Section 300 now, and only 
now, comes into operation. If it is estab: 
lished that an act which caused death 
was done either with one of the two inten- 
tions or with the knowledge necessary to 
cause that act to amount to culpable homi- 
cide, then, and then only, s..300 comes into 
operation, and therefore the next thing to do 
is to ascertain whether such act was done 
either 4) with one of three intentions, 
that is to say, with the intention of causing 
either (a) death, or (b) such bodily injury 
as the offender knew to be likely to 
cause the death of the person to whom the 
harm was caused, or (e) such bedily 
injury as was sufficient in the ordinary 
course of nature to cause death, or (ii) (A) 
with the knowledge that the act was so 
imminently dangerous that it must, in all 
probability, cause either (a) death, or (b), 
such bodily injury as was likely to cause 
death, and (B) without any excuse for 
incurring the risk of causing either (@) 
death, or (b) such bodily injury as was 
likely to cause death. P 
It will have been observed that an 
intention to cause death is a part both 
of s. 299 and also of s. 300. ‘Therefore, 
if in the earlier part of the inquiry, under, 
5. 299, which I have called the second 
stage, it appears that the act was done’ 
with the intention of causing death, then’ 
stage 3 will present no difficulties, for, 
it at once amounts to murder, under s. 300, 
unless the cage comes within one of the’ 
exceptions in the latter section. But if 
the act is not done with the intention of. 
causing death, but is done eitner with what 
may be called the alternative intention— 
my heading (i) (b) under s. 2¥9—or with 
the knowledge mentioned in s. 299—my 
heading (ii) under that section—then it 
must be ascertained whether it wasdone: 
either with one of the intentions which I- 
have marked as (i) (b) and (4) (e) under 
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—. 300, or with the knowledge, but without 
he excuse, mentioned in that section. 
lence, it will be seen that intention is 
10t a necessary ingredient of murder. 
f the act is done with the knowledge 
hat death is likely toe caused thereby, 
t is culpable homicide; and if it is done 
with the further knowledge that the act 
was so immineatly dangerous that it must, 
n all probability, cause either death or 
uch bodily injury as was likely to cause 
leath, then that culpable homicide to 
<ourder. Thus knowledge is sufficient to 
sstablish murder without any intention 

hatever being proved. It will be seen 

in a moment that that point was overlooked 

y the learned trial Judges in four of 

he appeals now before me. If the culpable 

omicide is found to be murder, then it is 
eceszary to consider more than one matter 

t stage 4; if it is not so found, then it 

remains culpable homicide and there is 

<only one further matter to be inquired 
into, namely whether the right to private 

«defence has been established by the accused. 

With that defence, I will deal in a moment, 

Stage 4.—(I) If the culpable homicide 
is murder: If the prosecution has proved 
that the act either (a) was done by the accus- 

ed with the intention of causing death, or (b) 

fulfilled one of the other requirements of 

s. 299 and also fulfilled one of the other 

requirements of s, 300, then it must fur- 

ther be considered whether on the facts 
of the particular case, the culpable homicide 
is brougtt down from the higher plane of 
murder, to which it has been raised, to the 
lower plane of culpable homicide not 
amounting to murder, by reason of the act 
having been done either (1) in an excessive 
but bona fide exercise of the right of pri- 
vate defence, or (2) whilst the accused was 
deprived cfthe power of self-control, by 

grave and sudden provocation, or (3) in a 

sudden fight in the heat of passion, or (4) 

in such circumstances as are mentioned in 

either Exception 3 or Exception 4 in s. 300, 

exceptions into which, having regard to 

the infrequency with which they are, or 
ate likely to be invoked, I donot propose 
to go in this judgment, I have placed 
the question of the right of private de- 
fence at the head of the exceptions, although 
it is Exception 2 in s. 300, because the pose 
sibility of murder being reduced to culpable 
homicide through the exercise of such 
right is also bound up with the possibi- 
lity of such right going so far as to 

afford a complete defence not only to a 

charge of murder but also to a chargeof the 
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lesser offence of culpable homicide. It is for 
this reason that I think that it will be con- 
venient if I deal with the whole question of 
the right of private defence not merely 
limiting my remarks to cases where there 
is an excessive but bona fide exercise of the 
right. 

- (II) If the culpable homicide is not 
murder: If the culpable homicide is not 
murder, the only matter to be considered 
at stage 4 whether the accused has es- 
tablished (if such is his case) the right of 
ae defence as a complete defence under 
s. 96. 

(1) The right of private defence: The 
voluntary causing of death in the exercise 
of this right calls for a somewhat careful 
analysis of the legal principles involved, 

for the meaning and effect of as. 96 to 100 
(both inclusive), 102, 103, 105, 106, 299° 
and 300, Penal Code, must all be considered 
together. As I have just indicated, the 
effect of a bona fide exercise of such right 
falls into two categories : (i) it may afford 
a complete defence to what would other- 
wise be either murder or culpable homide 
not amounting to murder, or (it) in a case 
of culpable homicide which would other- 
wise be murder, it may render the accused 
not guilty of murder but guilty only of. 
culpable homicide not amounting to murder, 

()> The right of private defence as a 
complete defence: The right of private 
defence will, in certain circumstances, com- 
pletely absolve the accused from all guilt, 
even where the accused has voluntarily 
caused the death of another person. The 
words of s. 96, are simple : “Nothing is an 
offence which is done in the exercise of the 
right of private defence.” Jt is clear from 
those words that no question as to the 
exercise of the right of private defence can 
arise unless and until the prosecution has 
proved what would, but forthe exercise of 
this right, be an offence. If and when the 
Prosecution have established that, then 
and then only the question of the right of 
private defence will arise. 

The following are the circumstances in 
which the right of private defence will 
completely absolve the accused from all 
guilt, even when he has voluntarily caused 
the death of another person. 

(A) Where the right is exercised in the 
private defence of ths body of the accused, 
it affords a complete defence, (a) if the 
deceased was the actua? assailant of the 
accused, and (b) if the defence committed 
by the deceased which occasioned the exer- 
cise of the right was of any of . the six 
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descriptions enumerated in s. 100, Penal 
Code. (B) Where the right is exercised in 
the private defence of thé property of the 
accused, it equally affords a complete 
defence if the offence, the committing of 
which, or the attempting to commit which, 
by the deceased occasioned the exercise of 
the right was of any of the four descrip- 
tions enumerated in s. 103, Penal Code. 

Such right of private defence commences, 
if it is of the body of the accused, ag soon 
asa reasonable apprehension of danger to 
the body arises from an attempt or threat 
to committhe offence, though the offence 
may not have been committed, and it con- 
tinues as long as such apprehension of 
danger to the body continues; if it is of 
the property of the accused, such right of 
private defence commences when a ressone 
able apprehension of danger to the property 
commences, and its centinuance is regulat- 
ed by the provisions of s. 105, Penal Code. 
But the right of private defence, whether 
of the body or of the property of the 
accused, will not afford a complete defence 
where there was time for the accused to 
have recourse to the protection of the public 
authorities, or where he inflicted more 
harm than was necessary for the purpcsa 
of defence, or in those cases mentioned in 
the first two paragraphs of, and inthe two 
Explanations to, s. 99, Penal Oode. On -the 
other band, the accused, in the exercise of 
the right of private defence of the body 
against an assault which reasonably causes 
the apprehension of the death, may incur 
the risk of harm to an innocent person if 
he (the accused) be so situated that he can- 
not effectually exercise that right without 
incurring such risk. 

(ii) The right of private defence asa 
means of preventing culpable homicide 
which would otherwise be murder from 
being murder : 

A person accused of murder may be 
unable to establish such a right of private 
defence as I have just been considering and 
so fail to obtain an acquittal on that charge, 
yet, it is possible forhim to be convicted 
only of culpable homicide not amounting 
to murder, if (A) he exercised his right cf 
private defence, whether of person or of 


property, in good faith, although he exceed- | 


ad the power given to him by law, and 
(B) he caused the death of the deceased 
against whom he was exercising such right 
of defence both (a) without premeditation 
and (b) without any intention of doing 
more harm than was necessary for the pur- 
pose of defence. I willnow return to the 
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other two exceptions to which I referre 

above, namely, those covering what are 
usually called “grave and sudden provoca” 
tion” and “a sudden fight in the heat of 


(2) and e sudden provocation : 
In order to bring a case within this excep- 
tion, it is necessary that the following facts 
should be proved, that is to say, that 
(i) the offender did the act whilst deprived 
of the power of self-control, and (iz) he 
must have been so deprived by provoca- 
tion (A) which was both grave and sudden, 
and (B) wasneither sought nor voluntarily 
provoked by the offender as an excuse fer 
killing or doing harm to any person, and 
(C) was not given by anything done either 
(a) in obedience to the law or (b) by a 
public servant in the lawful exercise of his 
powers as such, or (e) in the lawful exercise 
of the right of private defence. (Whether the 
provocation was grave and sudden enough 
to prevent the offence amounting to mur- 
der is a question of fact), It will be noticed 
that to establish a case of grave and sudden 
provocation, there must be proved my head- 
ing (i) plus (ii) (A), plus (it) (B) and plus 
(it) (O). Ifthe above facts are established, 
the plea of grave and sudden provocation 
is established, and it will extend not only to 
causing the death of the person who 
gave the provocation but also to causing 
the death of any other person if the offender 
caused the death of such other person by 
mistake or accident. : 

(3) A sudden fightin the heat of passion : 
In order to bring acase within the excep- 
tion generally known as “a sudden fight in 
the heat of passion” it must be proved 
that the fact was due (i) without premedi- 
tation, and (ii) in a fight which was sudden, 
and (iii) in the heat of passion, and (iv) upon 
a sudden quarre), and (v) without the ofend- 
ders having either (A) taken undue advante 
age, or (B) actedin a manner which waa 
either (a) cruel or (b) unusual. (It is 
immaterial in such cases which party offers 
the provocation or which commits the first 
assault), Here again, it will be seen that 
there are no facts amcnogst those to be 
proved from which there may be made, 60 
to speak,a selection ; all must be proved. 
Further, it should be noticed that the word 
“sudden” appeara in two places in the 
Exception ; not only the fight but also the 
quarrel must be sudden. If ina case of cul- 
pable hcmicide amounting to murder, it is 
not established that the case comes witiin 
one of the Exceptions mentioned above, 
then it remains a case of murder. I desire. 
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«re to emphasize the fact that the question 
«+ to whether the case is within one of 
ose exceptions does not arise for determi- 
tion unless and until the prosecution has 
stablished a case of murder, If the pro» 
¿cution has proved that culpable homi- 
ide (under s. 299), has been committed by 
e accused but has failed to prove that 
ch culpable homicide amounted to murder 
ander s. 360),it is improper, and indeed 
.seless, to consider whether any of the ex- 
luding factors are present, save the one 
which Ihave just mentioned. I know that 
<0 some persons I shall appear to be stating 
he obvious in what I have just said, but 
. have had to deal with more than one 
-mpnealin which the trial Judge has con- 
sidered (and come to a conclusion on the 
pein’ whether one of the Exceptions men- 
sioned in s. 3C0, applied, before he ever 
considered whether the culpable homicide 
mein question amounted to murder. , 
I hope that the foregoing sets out in 
simpler language and in a more easily 
understood form than appears in the Penal 
Code, the essential features of a case where 
one person has, by some act of his, caused 
the death of another. It was not, of course, 
possible for thoee who framed the Oode to 
adopt the semi-diagramatical form which 
Ihave done. It isnot the purpose of the 
present judgment to discussthe question of 
the burden of proof in cases under ss. 299 
and/or 300, Penal Code, and I purposely 
refrain from doing so, if only for the reason 
thatthe question has been very fully and 
recently discussed by a Full Bench of this 
Court in Emperor v. U Damapala (2), 
I will content myself with a mere reference 
to that case and to s. 105, Evidence Act. 
My main purpose in the present judgment 
has been to analyze the material sections 
of the Penal Code with a view to indicating 
the proper method of approach to the facts 
of any case in which the charge is one of 
murder. I will now turn from the general 
to the particular and examine the facts of 
the nine cases now under appeal and point 
out what appear to me to have been the 
errors into which the learned trial Judges 
respectively fell. In all these cases, as I 
have already said, the charge was one of 
murder. 


NGA Onart Tin’s Oase 
In the first of these cases, the appeal of 
Nga Chit Tin, the facts are as follows :— 
The appellant, a young cooly, only 17 years 


(2) 14 R 666; 168 Ind. Cas. 193; AIR 1937 Rang. 
83; 38 Or, L J’ 524; 9R Rang. 340 (FB). 
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of age, living in asmall village, went along 
one evening with two young companions, 
aged only 14 and 15 years, respectively, 
to visit a man living on the edge of the 
same village. That same evening the 
deceased, who lived in a neighbouring 
village, about a mile away, paid a visit to 
a friend in the appellant’s village. The 
deceased had a dah with him that evening; 
he had told a friend whom he met on the 
way that he was going to meet a bo 
(brave man) who lived in tbe southern 
quarter of the appellant's village, which 
is the quarter in which the appellant lived. 
On their way back from their visit, the 
three young men passed the house where 
the deceased was visiting; they were seen 
to do so by those who were sitting with 
the latter. The appellant also happened to 
have a dah witb him that evening. As soon 
ashe and his two companions had passed, 
the deceased left his friend's house; although- 
he did so suddenly, on tbe, pretext that 
he wanted to pass water, he took his dah 
with him. Outside, the deceased went 
straight up to the appellant and, after 
exchanging a few words with him, caught 
hold of him by his hand, dragged him a 
short distance and, when the appellant asked 
him (the deceased) to let go of his hand, the 
deceased struck the appellant a blow with 
his dah, at the same time challenging him 
to fight. At the hospital, where he was 
detained as an in-patient for a week, the 
appellant was found to have an incised 
wound on his right arm, three inches long, 
a quarter of an inch wide, by a quarter 
of an inch deep. Having inflicted this 
injury, the deceased was on the point of 
cutting the appellant a second time, and 
he had his dah raised for the purpose, 
when the appellant struck the deceased 
with the dah which he (the appellant) was 
carrying. The deceased, I should mention, 
was 1] years older than the appellant, who, 
as I have already mentioned, is only 17 
years of age, The injuries inflicted on the 
deceased by the appellant were an incised 
wound six inches long, half an inch wide, 
and three-quarters of an inch deep, on the . 
left side of the head, and an incised wound, 
two inches long, a quarter ofean inch wide, 
and only skin deep, on the inside of his 
right forearm. The former injury wag 
caused by a blow, struck with great force 
and was sufficient in the ordinary course 
of nature to cause death. The deceased 
was admitted to hospital about 20 hours 
after receiving his injuries and he died a 
week later, just after the appellant was 
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discharged from the same hospital. There 
was every likelihood that the deceased’s 
life would have been saved if prompt medical 
aid had been given on the spot. 

Such are the material facts of the case 
and they are taken entirely from the 
evidence given by the witnesses for the 
prosecution. The appellant still frankly 
admits in this appeal, and has throughout 
admitted that he struck the blow which 
resulted in the deceased’s death. He relied, 
however, and he still relies, upon his right 
of private defence. In his judgment the 
trial Judge dealt with the case in the 
following way: He first recounted the facts 
somewhat more fully than I have thought 
it necessary to do. He then referred to 
the medical evidence and speaking of 
the hena injury inflicted on the deceased, 
said: 

“A great force was required to cause it. The 
accused must therefore be-held to have intended 


to cause death. But his plea was plea of gelf- 
defence,” hi 

The learned Additional Sessions Judge 
then expressed the opinion—and I entirely 
agree with him—that the deceased began 
the attack with a dah, having first picked 
a quarrel with the appellant. The learned 
Judge concluded: 

“Tt wes the deceased who picked the quarrel. It 
was he who attacked first and that was with a 
dah. He was a dangerous person in the village. 
I therefore hold that the accused has the right of 
private defence. But 1 think he exceeded the right. 
He received one injury only and that was a super- 
ficial one. But he delivered two cuts on the 
deceased after he had received such simple injmy. 
One of the injuries given by him was sufficient in 
the ordinary course of nature to cause death. It 
was also caused with a great force. The accused 
therefore exceeded the right. So, the offence falls 
not under s. 302 but under Part 1 of s. 304.” 


He convicted the appellant accordingly 
and ordered him to be detained in a Bor- 
stal Institution for five and a half years. 
In my judgment to hoid that merely to 
canse, even with great force, an injury 
sufficient in the ordinary course of nature 
to cause death necessarily, and itself, suffices 
to deprive a person of the right of private 
defence of his body is to.ignore entirely 
the provisions of s. 160, Indian Penal Code. 
But let me take the case by stages. Stage l; 
There is no*difficulty here, for, it is 
admitted that it was the appellant's act 
which caused the death of the deceased. 
Stage 2: I do sot think, that the appellant 
can be said to have had either of the inten- 
tions mentioned in g 299 but he must, in 
my view, be taken to have known that 
death was likely to be caused by his act. 
Stage 3: I am satisfied that the appellant 
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had none of the intentions mentioned im, 


s. 300. I shall in a moment point out tha’ 
in my judgment the appellant has establish 


ed his right of private defence and thala 


I think that he had an excuse for incurring» 
the risk of causing such bodily injury ae 
was likely to cause death; it is therefore- 
unnecessary to enquire whether he must 
be deemed to have had “tho knowledge 
mentioned in s. 300. Accordingly this 
culpable homicide was not murder. Stage 4: 
In this case it will be what I have called 
stage 4 (ii). It appears to me that the 
appellant merely intended to. cause such 
harm to the deceased as would prevent him 
from striking the appellant a second time 
and I am also prepared to find that the 
deceased's action in getting ready to cut 
the appellant a second time reasonably 
caused the appellant to apprehend that 
grievous hurt,if not,indeed, death, would 
befall him if he did not-strike the deceased 
as he did, and I do not think that inthe 
particular circumstances of this case he 
exceeded the power given to him by law. 
Such being my view of the facts, the defence 
put forward by the appellant, Nga Chit 
Tin, succeeds. I accordingly allow his appeal 
and set aside his conviction and sentence. 
I have already directed a release warrant to 
issue. l 
Before passing to the next case I desire 
to add this: Assuming that the learned 
trial Judge had been correct in h«lding, as 
he did, that the appellant’s plea of the 
right of private defence failed as a ccm- 
plete defence to the charge, he ought, as 
I have done, to have gone through the 
various stages which I indicated earlier in 
this judgment. It might well be that he 
would have come to the conclusion that 
culpable homicide had been committed; but 
until he was further satisfied that that 
culpable homicide was murder, no question - 
could arise as to the right of private defence 
being a means of preventing the culpable 
homicide which would otherwise have been 
murder frem being murder (as distinct from 
affording a complete defence), And again 
how was the learned trial Judge able to 
say that, because the appellant exceeded 
the right of private defence, therefore the 
offence fell under Part 1 of 5.304? Whe- 
ther culpable homicide not amounting to 
murder is punishable under Part 1 or 
whether under Part 2 of s. 304 depends 
entirely, as I have already pointed out, 
upon whether the act by which the death 
was caused was done with one of thetwo 
intentions, or whether it was done with 


1939 


that question the learned Judge never 
applied his mind in this cage. The necessity 
for going through the various stages which 
I have enumerated can now, I think, be 
readily understood. e 


NGA Man Nwez's CASB 


In tke secotid of tke present appeals 
(Nga Man Nwe’s case) the essen‘ial facts 
although lying within a narrow compass 
cannot be ascertained too easily. Appa- 
rently the appellant and the deceased had 
not been on speaking terms with each other 
for about three years. They had fallen out 
over the appellant paying unwanted atten- 
tion to the deceased’s widowed daughter. 
There is no doubt whatever that the deceas- 
ed received an incised wound on the lower 
part of the left side of his chest, his sixth 
rib being clearly cut through lengthwise in 
the middle, and that that injury was inflict- 
ed by the appellant is also beyond question. 
The deceased died a week later. According 
to the medical evidence the injury was 
sufficient in the ordinary course of nature 
to cause deaib, but was not necessarily 
fatal. Death was dieto septic pericarditis 
and pleuro- pneumonia, the latter being the 
result of infection set up by the wound. 
The infection which was a contribatory 
cause of the deceased's death, was intro- 
duced ty a dirty wrapping being applied to 
the wound in the first place. Both men 
were armed with dhamas at the time of the 
occurrence. The learned Judge in his 
judgment jumped straight tc the conclu- 
sion that, subject to the application of 
Exception 4 tos. 3J0, the case was One of 
murder because it must be presumed that 
the appellant gave the blow with the 
intention of causing bodily injury sufficient 
in the ordinary course of nature to cause 
death. In other words he jumped straight 
to what I call stage 3. Let me go through 
the proper stages myself. 


Stage 1; In this case even this stage 
is not entirely free from difficulty. Did 
the appellant cause the death of the decaas- 
ed by cutting him with his dhama? The 
medical evidence showed, in addition to 
what I have already stated, that only a 
few cases of septic pericarditis prove fatal 
and that, had the wound been clean, the 
deceased might have recovered. I think it 
is clear that the wound was not clean be- 
cause of the dirty wrapping which had been 
put upon it. There is no evidence to show 
when, how or by whom the dirty wrapping 
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was applied. In Emperor v. Nga San Pai 
(3) Leach, J. at the very bottom of p. 646*, 
said: 

“The real question was whether in the end the 


a mr by .the prisoner was the cause of 
eaii. 

In The King v. Abor Ahmed (1) when that 
case was before a Full Bench, the occasion 
was taken to point out that the he ad-note in 
Emperor v. Nga San Pai (3) wasin terms 
which were tco wide and should read: 

“Where a person wilfully and without justifiable 
excuse inflicts a wound which is ultimately the 
cause of death of another person, he shail be 
deemed to have caused the death of that other 
person,” i 4 

I am statisfied in the present case that in 
the end the wound inflicted by the appel- 
lant was the cause of the deceased's death, 
I can accordingly now pass to the next 
stage, 

Stage 2, At the end of his judgment the 
learned Sessions Judge said : 

“As the blow withthe dah was given by accused 
over deceased's heart, it must be presumed that he 
gave the blow with the intention of causing bodily 
injury sufficient in the ordinary course of nature 
to cause death.” 

It will thus be seen that the learned trial 
Judge jumped straight to s. 300 (Stage 3), 
I must therefore myself deal with s. 299. 
In my judgment the appellant must be 
held to have intended to cause such bodily 
injury as was likely to cause death, 

Stage 3: I agree with the learned trial 
Judge that the appellant “gave the blow 
with the intention of causing such bodily 
injury sufficient in the ordinary course of 
nature to cause death”. It was therefore a 
case of murder. 

Stage 4: Immediately after the above- 
quoted words, the learned trial Judge 
sid : 

“But the act is, I consider, reduced from murder 
to culpable homicide not amounting to murder as 
it is covered by Exception 4 to s. 300, Penal Code. 
There is no evidence that accused premeditated the 
killing but rather that there was a sudden fight ag 
result of a sudden quarrel; nor did the accused 
take undue advantage as both the parties were 
armed with daks. The medical evidence estab- 
lishes that deceased's wound was most probably 
caused by a deliberate cut.” s 

There are two main criticisms which I 
think’ it necessary to make in regard to 
the above-quoted, the all smportant, part 
of the judgment of the trial Court. Firstly, 
in regard to the learned Judge's finding 
that the case is covered by Exception 4 to 
s. 300 The tria? Judge said that there 
was “no evidence that accused premeditat- 

(3) 14 R 643; 165 Ind. Was, 215; A IR 1936 Rang, 
aa (3936) Or. Cas. 266; 37 Cr. LJ 1119; 9R Rang 
199. 

*Page of 14 R.—| Ed] 
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ed the killing.” Whether or not the killing 
was premeditated is not the first test to 
be applied when considering whether the 
exception of “a sudden fight in the heat 
of passion” is applicable to any given set 
of facts. The first test is whether the act 
of the accused which caused the deceased's 
death was done without premeditation. 
The distinction is not to beignored. Second- 
ly, as regards the other essentials necessary 
to bring a case within this Exception, the 
learned Sessions Judge found not only that 
there wasa sudden fight asthe result of 
a sudden quarrel but also that the appel- 
lant did not take undue advantage, The 
learned Judge, however, entirely failed to 
apply his mind either to the question whe- 
ther the appellant acted in the heat of 
passion or to the possibly more important 
question whether the appellant acted: ina 
manner which was either cruel or-unusual. 

Owing to such failure on the learned 
Judge’s part, I must now myself consider 
whether the appellant can be said to 
have discharged the burden of prcving the 
existence of circumstances bringing the 
case Within this Exception. I have earlier in 
this judgment made a passing reference to 
s. 105, Evidence Act, which expressly places 
that burden upon the appellant; that 
section provides that “the QOourt shall” 
(not “may") “presume the absence of such 
circumstances.” Applying my mind now, 
as I must do, to the matters which fall 
to be considered in this connection, I come, 
in the first place, to the question whether 
the act of the appellant was done without 
premeditation. That is the starting point. 
I regret that I am unable to persuade my- 
self that the act of the appellant in striking 
the deceased on the chest with his dhama 
was done without premeditation. I agree 
with the learned Judge that the killing 
was not premeditated, but in my opinion 
the act which caused the killing was 
` premeditated. It is therefore useless for 
me to consider this aspect of the case fur- 
ther, for whether or not I agree with the 
learned Sessions Judge that the act was 
done in a sudden fight upon a sudden 
quarrel without the appellant taking undue 
advantage, and whether or not, on applying 
my own mind to the matters which the 
learned Judge failed to consider, I come to 
the conclusion that the act was done in 
the heat of passion without the appel- 
lant having acted in a manner which 
was either cruel or unusual, the appellant 
has, in my judgment, failed to satisfy me 
that the act which caused the deceased’s 
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death was done without premeditation. 
Accordingly, having regard to the terms of 
s. 105, Evidence Act, I must presume the 
absence of such circumstances as would 
reduce the case from one of murder to one 
of culpable homicide, It follcws, therefore, 
that in my judgment the appellant is 
guilty of murder. He has had the good 
fortune to be convicted only of culpable 
homicide not amounting to murder. His 
appeal will be dismissed, as regards both 
conviction and sentence, 


NaziB ALI’s Case 


In the third of these appeals, the case 
of Nazir Ali, the facts are as follows: The 
appellant and the deceased were two 
coolies who were, at the time of the occur- 
rence, both employed in loading kabine 
sticks on toacargo boat lying alcng side 
ajetty at Akyab. The deceased was con- 
siderably older than the other coolies. The 
latter were teasing. him, and one of them 
pulled his testicles, “playfully”, as one of 
the witnesses described it. The deceased 
thereupon became angry and, after putting 
down one of the kabine sticks which he 
happened to have in his hand at the time, 
“slapped the accused” (the appellant) 
“twice or thrice on the back.” Then the 
appellant picked up the kabine stick which 
the deceased had just put down, the 
diameter of which is approximately the 
fame as that of a rupee coin. and struck 
the deceased on the head with it, The 
deceased fell into the water, which there- 
abouts was only knee-deep, but was helped 
out. The other coolies were anxious to 
hush up the whole affair, and the matter 
was not reported to the Police for some 
time, with the result that the deceased did 
not receive medical treatment as soon as he 
might have done; he died about twenty- 
four hours after the injury had been 
inflicted upon him. From the medical 
evidence, it appears that the injury was 
not necessarily fatal, and, if prompt medi- 
eal aid had been given, the life of the 
deceased could have been saved. The 
injury was, however, to use the words of 
one of the medical witnesses, “likely to 
cause death in the ordinary course of 
nature.” The same witness said that, with 
the kabine stick which was in fact used, 
only moderate force was necessary to cause 
the injury. Those are the material facts 
as found by the learned Additional Sessions 
Judge, a finding in which all the assessors 
apparently concurred, and I see no reason 
for disturbing tbat finding. The appel- 
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<ant was charged with murder. The learned 
bum dditional Sessions Judge, however, came 
o the conclusion that the offence which 
menad been committed was only culpable 
~omicide, and that, as the case fell within 
he terms of the latter part of s. 301, the 
menDpoellant was only liable for the lesser of 
whe two punishmen's provided by that 
s==yection. All the, assessors thought that the 
ecused was guilty only of voluntarily caus- 
ing grievous hurt, an offence punishable 
under s. 305, Indian Penal Code. Upon the 
«above-mentioned facts what, if any, offence 
as ths appellant committed ? Let me go 
brough the various stages enumerated 
«earlier in this judgment. 


Stage 1.—There is, in the first place, no 
doubt that it was the act of this appellant 
which caused the death of the deceased. 

Stage 2—Does it amount to culpable 
homicide ? The learned Additional Sessions 
Judge held that the appellant, when he 
struck the deceased on the head ashe did, 
must have had the knowledge that death 
was likely to be caused by such act. In that 
finding, I concur. Therefore at least a case 
of culpable homicide was established. 

Stage 3.~-Is the case one of murder, as 
defined by s. 309? Some confusion has 
arisen, I think, in this case from the 
phraseology used by one of the medical 
witnesses for the prosecution. It will be 
seen that under heading (i) (e) of my 
analysis of s. 300, one of the matters which 
has to be considered is whether the accused 
intended to cause such bodily injury as was 
sufficient in the ordinary course of nature 
to cause death, while under heading 
(ii) (A) (b) of my analysis under the same 
section another matter, which may have to 
be considered, is whether the accused knew, 
from the imminently dangerous nature of 
his act, that it must, in all probability, 
cause such bodily injury as was likely to 
cause death. The first part of the sentence 
in the doctor's evidence to which I have 
called attention employsthe words “likely to 
cause death”, which come under my head- 
ing (ii) (A) (b), while the concluding words 
are “in the ordinary course of nature,” 
which come under my heading (i) (c). In 
the course of his judgment the learned 
Additional Sessions Judge says: 

“From the nature of the act doneby the accused, 
i. e, dealing a blow with the stick on the head, 
which is the vital part ofa human body, it can be 
presumed that the accused had the knowledge 
that the injury inflicted by him was likely to cause 
death, but the question is whether he had any inten- 
tion of causing the death of the deceased or to 
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San such bodily injury as was likely to cause 
eath," 

It will be appreciated that the learned 
Judge should at least have said “or to cause 
such bodily injury as the accused knew was 
likely to cause death.” But the cmission of 
the words which I have underlined (itali- 
cized) is, by comparison with the error to 
which I am about to call attention, a minor 
error on the part of the learned trial Judge. 
He continued : 

“Tn every case of murder or culpable homicide not 
amounting to murder, the prosecution have to prove 
affirmatively the existence of the requisite intention 
or. the existence of such facts as will justify the 
Court in presuming the existence of such intention, 
Of intention in the present case there is none.” 

A few lines further on he says that the 
evidence “clearly shows the non-existence 
of intention to kill the deceased,” and he 
“therefore” he says, holds that the offence 
committed was only one of culpable homi- 
cide not amounting to murder. It will thus 
be seen that he entirely failed to consider 
the possibility of the blow having been 
struck by the appellant either (1) with the 
intention of causing either (a) such bodily 
injury as the appellant knew to be likely to 
cause the death of the deceassd, or (b) such 
bodily injury as was sufficient in the 
ordinary course of nature to cause bis death, 
or (2) with the knowledge that his act was 
soimminently dangerous that it must, in 
all probability, have caused either death 
or such bodily injury as was likely to cause 
death, which are headings (4) (b), (i) (e) and 
(ii) (A, respectively, under my analysis of 
s. 300. If the learned Additional Sessions 
Judge kad considered this aspect of the 
case, I do not think that he could have 
avoided coming to the conclusion,to which 
I myself have come, namely that, putting 
it in the way most favourable to the appel- 
lant, he must have known that his act was 
so imminently dangerous that it must, in 
all probability, cause at least such bodily 
injury as was likely to cause death [my 
heading (ii) (A) (b) under s. 300]. 

Where knowledge on the part of an 
accused person is established unders. 300, 
afurther question arises, which does not 
arise where one of the three intentions is 
established under that section. As will be 
seen from my analysis of s. 300, it now has 
to be considered in the present case whea 
ther the appellant struck this blow withoat 
any excuse for incerring the risk of causing 
such bodily injury as was likely to causa 
death. I am quite eunable to persuade 
myself, upon the facts of this case, that the 
appellant had any such excuse, In my 
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judgment, therefore, this is a case of 
murder, unless one of the appellant's pleas, 
either that of the right of private defence or 
that of grave and sudden provocation, is 
established. , a f 

Stage 4.—I will deal with those two 
defences. I will deal first with the plea of 
the right of private defence. It is possible, 
as I have already explained, for that plea 
to afford a complete defence to a charge of 
murder. On the facts of this case, however, 
Ithiak it quite impossible even to suggest 
that the deceased assaulted the appellant 
in such a way that the latter had a reason- 
able apprehension that either death or 
grievous hurt would befallhim. Therefore 
the appellant cannot be absolved from all 
guilt. The question remains: Oan, what 
would otherwise amount to murder, be 
reduced to culpable homicide not amount- 
ing to murder? That can be done by 
establishing either such right of private 
defence as falls short of completely 
absolving the appellant of all guilt but 
which is otherwise sufficient for that 
purpose, or the alternative defence of grave 
and sudden provocation. In regard to the 
former, I am prepared to hold that the 
deceased's death was caused without 
premeditation oa the part of the appellant 
[my heading (ii, (B) (a) when dealing with 
the right of private defence] but it is quite 
impossible to hold that the appellant did 
not intend to do more harm than was 
necessary for the purpose of exercising the 
right of private defence of his person [my 
heading (ii) (B) (b) on that same topic.] In 
my judgment, therefore, there is no ground 
upon which the plea of the right of private 
defence in this case can succeed either to 
the extent of entitling the appellant to an 
absolute acquittal or even to the lesser 
extent of reducing what would otherwise be 
murder to culpable homicide not amount- 
ing to murder. Inow turn to the defence 
of grave and sudden provocation, which, 
as [ have already indicated, was also raised 
by the appellant at the trial. It is, to my 
mind, quite impossible to hold that the 
appellant was deprived of the power of 
self-control merely by being slapped, even 
two or three times, on the back. ‘The 
decaased, it will be remembered, had, 
befare slapping the appellant, put down the 
kabine stick which he had had in his hand; 
not only is the inference to be drawn that 
the slapping was done (by the deceased 
merely with his hand—indeed the word 
“slap” indicates, of itself, that no weapon 
whatever was used, but merely the accused's 
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own hand—but from the memorandum o 
appeal it appears that the appellant say 
that it was only with his fist, as he put 
it, that the deceased struck him. The 
appellant’s deprivation of the power of selfe 
control is the firstefact which must be 
established: see my (i) under this heading, 
p. 11 ante. Therefore. it is quite useless 
to proceed further with a consideration of 
this defence. But even assuming that the 
appellant was deprived of the power of self- 
control, it would be impossible to hold on 
the facts of the presentcase that he was so 
deprived by grave and sudden provocation 
which was neither sought nor voluntarily 
provoked by him as an excuse for doing 
harm to the deceased. In any event I 
cannot persuade myself that being slapped 
on the back was sufficient provocation. It 
may have been sudden but it was certainly 
not grave. As will be seen from my 
analysis of this Exception, all the facts 
which I there set out must be established. 
In my judgment a defence of grave and 
sudden provocation cinnot be sustained in 
the present case. 

I have already said that my view of the 
matter is that, unless the plea either of the 
right of private defence or of grave 
and sudden provocation is established, 
this is a case of murder. As, for 
the reasons which I have just: given, 
neither of those pleas has been established, 
the appellant ought, in my judgment, to 
have been convicted of murder, and he 
has had a stroke of good fortune, not only 
in being convicted of culpable homicide not 
amounting to murder, instead of murder, 
but alsoin being sentenced, under Part 2 
of s. 304, to only seven years’ rigorous 
imprisonment. His appeal must be dis- 
missed as regards both conviction and 
sentence. i 

Nea Sers Oase 


I have already dismissed this appeal, but 
did not then give my reasons for doing so, 
intimating that I would give them on a 
future occasion. This 1 will now do. The 
facts in Nga Set'’s case appear to be that 
about 4 p.m. on March 16, last, three 
men were drinking tari with the deceased 
(who was 51 years of age) at the latter's 
house, when they were joined by the 
appellant (a young man of 20) and another 
man called Maung Hla Pe, who asked the 
deceased to give him some tari. The 
deceased replied that there was no more tari, 
and thereupon Maung Hla Pe lost his 
temper and became abusive, and a fight 


mumwoên the deceased and Maung 
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snsued between them, that is to say, bet- 
Hla Pe. 
The appellant interfered in the fight, and 

tuck his knife into the abdomen of the 
«deceased. The knife entered the abominal 
«cavity and penetratedeone loop of the 
intestines; the injury so inflicted was suffi- 
cient in the ordinary course of nature to 
cause death and the deceased in fact died 
in hospital 12 hours later. The appellant 
admits that he was one of those present 
at the deceased's house at the time of the 
occurrence and, furthermore, that he inter- 


fered in the fight; he says, however, that he . 


tried, but unsuccessfully, to stop the fight, 
and he denies that he stabbed the deceased. 
The learned Sessions Judge, after stating 
the above facts (but more fully than I think 
it necessary for me not to do) concluded his 
judgment as follows: 

“On the facts established, I am satisfied that the 
accused was the assilant of Maung Kya (the deceas- 
edj. In view of the medical evidence (which the 
learned Judge had referred to quite shortly; indeed 
I have already quoted in full his entire reference to 
it in his judgment) the offence seems clearly to be 


murder; but I do not regard it as a bad case of 


murder; there was no premeditation and no real 
intention to cause Maung Kya's death. The assessors 
have found in favour of a verdict of not guilty.” 

His conclusions could hardly be stated 
more briefly. I will deal wiih the case in 
the stages indicated at the commencement 
of this judgment. 

Stage 1.—-Did the appellant do an act 
which caused the death of the deceased ? 
The learned Sessions Judge has found that 
he did, and as to that, it is, I think, suffi- 
cient for me to say that in that finding I 
entirely concur. 

Stage 2.—Did the appellant do that act 
either with one of the two intentions, or 
with the knowledge mentioned in s. 299? 
The learned trial Judge held as will have 
been seen, that the appellant committed 
murder, but that he had no real (sie) 
intention to cause the deceased's death. It 
is impossible to know, and Ido not think 
I ought to speculate as to, what the learned 
Judge meant by “no real intention.” I 
must, I think, take it that he held that the 
appellant had no intention to cause the 
deceased's death. The learned Judge, 
having come to that conclusion, ought then 
to haye considered whether the appellant 
stabbed the deceased with his knife either 
with the intention of causing such bodily 
injury as was likely to cause death or with 
the knowledge that death was likely to be 
caused by his act [my headings (i) (b) and 
(it) under s. 299]. But the learned Sessions 
Judge entirely failed to consider that aspect 
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of the case at all, and therefore never com- 
pleted what I have called the second stage. 
I will therefore now state my own con- 
clusions on this second stage. I am oot at 
all sure that] agree with the learned Bes- 
sions Judge's finding (if indeed it be the 
fact that be intended to, and did, find) that 
the appellant had no intention of causing 
the death of the deceased, but [ will assume 
in the appellants’ favour that he (the 
appellant (had no such intention. Be that 
however, asit may, I have no doubt that 
the appellant, ia inflicting the abdominal 
injuries which he did, intended at least to 
cause such bodily injury as was likely to 
cause death. Accordingly he is, at the very 
least, guilty of culpable homicide. 


Stage 3.—Does that culpable homicide 
amount to murder? It will only do so if 
the appellant inflicted the injury with one 
of the three intentions, or with the know- 
ledge (but without the excuse) mentioned 
in 8. 300. Here, again, the learned Ses- 
sions Judge, having come to the conclu- 
sion (to which, as I have already said, he 
must, I think, be taken to have come) that 
the appellant did not intend to cause the 
death of tke deceased, failed to consider 
any of the other alternative aspects of the 
case which would, if established, cause the 
culpable homicide committed by the appel- 
lant to amount to murder; he therefore 
never completed what I have called the third 
stage. Accordingly, I must now state my own 
conclusions on this third stage of the case 
also, and, for the purpose of arriving at such 
conclusions, 1 will continue to assume in the 
appellant's favour that he did not intend 
to cause the death of the deceased. Even 
starting this stage with that assumption in 
his favour, I find it impossible to resist 
coming to the conclusion not only that 
the injury inflicted by the appellant was 
sufficient in the ordinary course of nature 
to cause death—that, of itself, would be 
insufficient to support a conviction for 
murder, as was pointed out by the Ohief 
Justice in the recent case of The King v. 
Abor Ahmed (1)—but also that the appel- 
lant iftended that the injury should be 
sufficient in the ordinary coprse of naturs 
to cause death. In my judgment, therefore; 
the culpable homicide committed by the 
appellant ia this case was murder. k 


. 

Stage 4.—Does the case fall within any 
of those exceptions, which reduce that 
murder to the lower plane of culpable 
homicide not amouating to murder? The 
only exception which can, inany way, be 
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prayed in aid by the appellant is the one 
dealing with a sudden fight in the heat of 
Passion. It is in this Exception that the 
words “without premeditation” oceur—and 
this is the only place in either s. 299 or 
s. 300 where those words are used—and 
presumably the learned Sessions Judge had 
them in mind when Le said “I do not regard 
it as a bad case of murder; there 
was no premeditation.” This again serves, 
I think, to show the confusion in the 
learned Judge's mind. A finding that the 
act was done by the appellant without pre- 
meditation is the first step towards bringing 
the case within the exception of a sudden 
fight inthe heat of passion, and if the 
other matters necessary to bring the case 
within that exception are also established, 
and the exception is thereby brought into 
play, the effect of bringing the case within 
the exception will be to reduce what would 
otherwise be murder to culpable homicide 
amounting to murder, The way, how 
ever, in which the words “there was no 
premeditation” were introduced into the 
judgment now under appeal make it some- 
what difficult to know exactly what was in 
the learned Judge's mind. Ido not think 
that he was considering thie exception 
when he used those words; I think that 
he was intending to put his finding that 
the appellant did not intend to cause the 
deceased’s death upen the basis that the act 
was done withcut premeditation. But, as 
those words appear only in Exception 4 
in s. 300, I feel that I must give a decision 
about the applicability of that exception to 
the present case. There was no quariel, 
either sudden or otherwise, as between the 
appellant and the deceased. Therefore as, 
in orderto bring a case within this excep- 
tion, itis necessary to establish inter alia 
that the act was done upon a sudden quarrel, 
it is unnecessary tolook further and enquire 
whether there have been established any of 
the other facts which are essential for the 
purpose of bringing a case within this 
exception. I am quite satisfied that it is 
impossible to bring the present case within 
this or any other exception in s.300, The 
culpable homicide committed by the appel- 
lant remains therefore murder. 

Accordingly, in the result I agree with 
the learned Sessions Judge's decision that 
the appellant is guilty of murder. Although 
the learned Judge arrived at what I think 
was a correct conclusion upon the facts, it 
was a conclusion to which he jumped, if I 
may say 80, without, so far as one can see 
from .reading his judgment, in any way 
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considering the undoubtedly difficult anc 
com plicated clauses, sub-clauses, exceptions 
explanations and illustrations of ss, 299 an 
300, Penal Code. There remains the ques- 
tion of sentence. Iam not at all sure that, 
if I had been the tsial Judge and had had 
to consider the appropriate sentence for this 
murder, I could hive found any real reason 
for abstaining from passing a sentence of 
death, This appeal did not come before me 
for hearing until over two months after the 
learned Sessions Judge had passed judg- 
ment. That is the fact, whatever the 
reasons for the delay may be, I have.not 
thought fit toopen revision proceedings in 
this case with a view toa Bench consider- 
ing the desirability of passing a sentence of 
death, because this Court not infrequently 
allows an appellant to benefit by some gocd 
fortune which he has had in the trial Court, 
and it almost always allows him to do so and 
refuses to substitute a sentence of death 
fcra sentence of transportation for life, 
where, as in the present case, the appellant 
has believed for some weeks that his life 
will be spared. See both the reported cases 
in Emperor v: Nga Bo Thin (4) and the 
unreporied casein Ori. Appeal No. 455 of 
1938 Tun Khine Uv. The King (5). This 
appellant Nga Set has undoubtedly benefit- 
ed by a stroke of good fortune. I have 
allowed him to bensfit by it by my merely 
dismissing his appeal. 


Nea TUN'S Casu 


In the fifth case now under consideration 
the appellant, Nga Tun, and a companion, 
while taking a walk in their village one 
evening at sunset met the deceased and 
two other men walking in the opposite direc- 
tion. There is, I think, no doubt that the 
appellant and his companion were, what I 
might describe as roystering and singing. 
As the two parties met, the deceased, who. 
was convicted of an offencein connection 
with the rebellion a few years ago and was, 
at the time of his death, still considered a 
bully in the village, told the appellant that 
he was not behaving properly, whereupon 
the appellant replied ‘‘Wnat does it 
matter?” As to what exactly happened at 
that stage, there isa conflict of evidence 


but I am certainly prepared to agree with’ 


the learned trial Judge that the fight was by 
no means one-sided. lt appears to me, 
however, that the appellant was in no wise 


(4) (1937) Rang. 169; 171 Ind. Cas, 285; A I R 
1937 Rang. 254; 38 Or. LJ 1064; 10 R Rang. 141, 


Or. L J 49; TIR Rang, 223 


(5) 178 Ind, Cas. 298; A IR 1938 Rang, 331; 40, 


a 
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e aggressor, and that it was only after he 
ad been assaulted by the deceased and his 
;Ompanion that he (the appellant), who had 

mat Small knife or dagger with him stabbed 
he deceased with it in the chest on the left 
side below the collar bore; that injury was 
peesufficient in the ordinary course of nature to 
sause death, and the deceased died within 
p—wialf an hour. The appellant then ran off 
nd did not return to his village for about 
Petes: days. The appellant pleaded the right 

«of private defence, 


Stage 1.—The learned Judge took the first 
saagtep correctly and found-and as to the 
correctness of that finding, there can be no 
doubt— that it was the act of the appellant 
which caused ihe death of the deceased. 
But the learned Judge then proceeded at 
once to Stage 4, and immediately considered 
whetLer the appellant had established the 
tight of private defence, and, being of 
opinion that he had not done so, then 
discussed the possibility of it being a case 
of “a sudden fight inthe heat of passi_n.” 
I have already pointed out that it is 
improper to consider the question of the 
exercise of the r'ght of private defence 
unless and until the prosecution has proved 
what would, but for the exercise of that 
right, be an offence. The learned Judge 
in this case overlooked that matter and 
never considered for a moment whether any 
of the different intentions or the varying 
degrees of knowledge mentioned in ss. 299 
and 300 had been established. I must 
therefore now remedy his omissicns. 

Stage 2.—1 myself donot think that the 
appellant intended to cause either death or 
such bodily injury as*was likely to cause 
death, bul I cannot avoid tke conclusion 
that he must be taken tohave known that 
death was likely to be caused by his act. 
He therefore committed at least culpable 
homicide.. 


Stage 3.—The next question is whether 
that culpable homicide was murder. I am 
prepared to hold that the appellant had not 
any one of the necessary intentions, but I 
think that be must also be taken to have 
Known that what he did was so imminently 
dangerous that it must, in all probability, 
cause at least such bodily injury as was likely 
to cause death. Therefore | must now cone 
sider whether the appellant had any excuse 
for incurring the risk of causing such bodily 
injury as aforesaid. For reasons which will 
appear in a moment, I think that he did 
have an excuse for incurring that risk. The 
case therefore is not one of murder; at most, 
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it is a case of culpable homicide not amount- 
ing to wurder. 

Stage 4.—As in the first of the present 
appeals, this stage will in this case be what 
I bave labelled Stage 4 (II) Has the appel- 
lant established the right of private defence 
as a complete defence under s. 96? 

It is clear I think thatthe deceased first 
assaulted the appellant; the question then 
remains: Was the offence committed by 
the deceased which occasioned the exercise 
by the appellant of the right of private 
defence of any of the six descriptions 
enumerated in s. 100, Penal Code? The 
only two of those descriptions which need 
be considered in the present case are the 
first two; the question therefore is: Did the 
deceased commit such an assault upon the 
appellant as might 1easonably cause the 
apprehension that either death or grievous 
hurt would otherwise be the consequence of 
such assault? I think hedid. It is un- 
necessary for mein this judgment to give 
my reasons for so thinking. It will suffice 
if I merely say that I think that this parti- 
cular assault upon the aprellant committed 
in the circumstances in which, and by the 
man by whom it was,—the appellant knew 
the deceased's reccrd—did reasonably cause 
the appellant to apprehend that grievous 
hurt would be tke consequence of the 
deceesed’s assault upon him unless he (the 
appellant) did scmething to defend himself. 
The Penal Code putsno restriction either 
upon the weapon, or upon the mode of 
using it,in those particular cases in which 
it provided that the vcluntary causing of 
death is justified when actingin exercise 
of the right of private defence of the body, 
but of course, allthe circumstances of the 
case must be considered together. In the 
Present case, I have already held that it has 
not been established that the appellant did 
this act with any one of the intentions 
Mentioned in ss. 299 and 300, while I am 
satisfied that the deceased was a bully— 
and that the appellant knew that the 
deceased was a bully—who had committed 
a very serious assault indeed upon the 
appellant. In my judgment, upon the 
particular facts of this case, the appellant 
has established the right of private defence 
of his body as a complete defence to his 
act, No further point need therefore be 
considered in this gase. I think the learned 
Sessions Judge was wrong in rejecting the 
appellant's plea,end is appeal is accord- 
ingly allowed. His conviction and sentence 
are set aside and he is acquitted. Before 
passing to a consideration of the next case, 
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I desire to point out that the learned 
Sessions Judge came to the conclusion that 
although the appellant had not established 
his plea of the right of private defence, he 
had succeeded in bringing the case within 
the exception known as “as sudden fight in 
the heat of passion”, and consequently he 
held that- what. would otherwise have 
remained on the higher plane of murder 
was restored to the lower plane of culp- 
able homicide not amounting to murder, 
He found the appellant guilty and sentenced 
him’ under the first part of s. 304, Penal 
Code. Iam quite ata lose toknow how he 
arrived at the conclusion that the appellant 


was: punishable under the first part, rather, 


than under the second part, of s. 304, because 
he had never apparently considered, and 
he certainly never in terms decided, whe- 
ther the act of the appellant was done with 
one of the two intentions, or whether it was 
ore ey with the knowledge mentioned in 
s. 299. j 


Nea Saws Kyan’s Case 


In this, the sixth, appeal now under 
consideration the facts can be stated quite 
shortly. One afternoon seven men, includ- 
ing the deceased, were taking tea together 
in the hut of one San Mying who was 
himself one of the party of seven. The 
appellant happened to pass by the hut 
at the time and, at San Mying’s invita- 
tion, he went in and joined the party. 
Three different versions of what then took 
place were given by the various witnesses 
who were called, but the learned Sessions 
Judge thought (and I agree with him) 
that the probabilities were that what then 
happened was this: A certain amount of 
abuse was bandied about by various members 
of the tea party, in the course of which 
the deceased, trom his squatting position, 
picked up a dhama from the floor and 
slashed with it at the appellant, who 
thereupon went outside the hut. The latter 
returned, Lowever, armed with a stick and, 
from a standing position, struck the deceas- 
ed with it on the head. The deceased 
sustained a fractured dislocation of the 
entire length of the coronal sutureeof his 
skull, the thickness of which was less 
than the normal quarter of an inch but 
more than an eighth of an inch, and from 
that injury he died in hospital about 
twelve or fourteen hours later, The material 
part of the judgment now under appeal is 
in the following terms: 

“According to the witnesses, deceased was a very 
phort tempered man.......1 hold that the accused 
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Shwe Kyan in assaulting the deceased had receive» 
grave and sudden provocation and also in th 
course of a sudden fight. I do not think that thi 
is a case where the accused can claim the righ 


of private defence of the body as the accused wen kewani 


out first and re-entered the hut after arming him- 
self with the exhibit stick in order to assault the 
deceased Tun Kyaing. e The accused was also intent 
upon a fight with the deceased after the latte: 
had abused him and showed violence by picking 
up the dhama from the floor.” 


The learned Judge then found the 
appellant “guilty of culpable homicide 
not amounting to murder, an offence punish- 
able under s. 304, Part 1°, although he 
had not come to any finding under s. 299, 
and sentenced him to seven years’ rigorous’ 
impriscoment. Here again, it will be 
seen that the learned Judge siraightway 
passed to a consideration of the possibility 
of the case falling within the exception 
either of “grave and sudden provacation” 
or of “a sudden fight in the heat of 
passion.” All the first three stages were 
entirely ignored. Let me go through them’ 
myself, 


Stage 1—There can be no real doubt that 
the deceased’s death was caused by the act 
of the appellant. (The medical evidence, 
I ought to mention, is in part, difficult to 
follow, The doctor said that “the injury 
found was sufficient in the ordinary course 
of nature to cause death...the wound certainly 
caused death, It is not ‘(sic)’ necessarily 
fatal.) . 

Stage 2.—I now turn to consider whether 
the case is within the terms of s. 299, I do 
not think, taking into consideration all the 
circumstances of the case, that the appellant 
intended to cause either death or such 
bodily injury as was likely to cause death, 
but he struck the deceased on the head, and 
the ‘stick he used was thirty inches long and 
weighed as much as 93 tolas. He must, how- 
ever, be taken to have known that death 
was likely to be caused by his act, for 
there is no doubt that he struck the’ deceas= 
ed on the head. Therefore the case is at 
least one of culpable homicide. i 

Stage 3.—Turning now to s. 309, I do 
not think the appellant had any of the 
intentions mentioned in that section, but 
he must, in my judgment, be held to 
have known that his aci was so imminently 
dangerous that it must, in all probability, 
cause at least such bodily injury as was 
likely to cause death. The question 
therefore remains to be decided, as it did 
in Nga Tun's case (the fifth and immedia- 
tely preceding appeal), whether the appel- 
lant had any excuse for incurring the 
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“sk of causing such bodily injury as was 
ely to cause death. 
That question is, as indeed it must always 
<8, bound up with the right of private defence 
the bcdy, which is the present appellant's 
fea. Had then the appålant such a right? 
he ‘important thing to bear in mind in 
pis Connection is the fact that, after being 
ireatened—only? be it noted, threatened — 
y the deceased with the dhama, the appel- 
ant left the hut. It is not for. a moment 
pumuggested that he was followed’ by- the 
<eceased. The: appellant’ returned to the 
«ut—he did that. of his own free will— 
nd then he struck the deceased: on the 
=ead with this heavy stick. As the appel- 
ant was able to leave the hut quite 
mscathed, { find it impossible to hold 
at, as the time’ when he returned to the 
wut and struck the deceased, the alleged 
sxercise of the right of private defence of 
he body by the appellant was occasioned 
Jy any offence committed by the deceased. 
here fore the appellant has failed to bring 
imself within s. 100, Penal Oode, and 
agree with the learned Séssions Judge 
hat the appellant's plea of the right-of 
rivate defence of the body must. fail as 
complere defence tothe charge. But the 
question of the right of private. defence 
«of the body does not end there, because it 
may yet prevent the culpable homicide 
from being murder, even if it cannot wholly 
excuse the appellant's act. It appears that 
this aspect of the case was. algo-entirely 
averlooked by the learned trial Judge. -It 
ig impossible, however, upon the facts of 
this case~and, in particular, having regard 
to- the fact that the appellant left the 
hut, and returned armed with this heavy 
Btick—io hold that he was exercising his 
right of private defence of his body in 
good faith. That being so, it is useless 
to consider any of the other matters men- 
tioned in Exception 2 to s.-300. In the result, 
therefore, it is clear, returning to the 
terms of s, 300, that the appellant had no 
excuse for incurring the risk of causing 
such bodily injury as was likely to cause 
death; 
culpable homicide committed by him was 
murder unless he can bring the case within 
one of the exceptions of “grave and sudden 
Provocation’ or “a sudden figat in the 
heat of passion,’ which are the only two 
excepticns which can now be applicable to 
the present case. 
Stage 4—I will deal with the former 
Exception first. As will have been observed, 
the learned Sessions Judge merely said: 


183-21 & 22 


NGA OHIP Tin v. HR KING (RANG) l 
I hold that the accused Shwe Kyan in 


lt accordingly follows that the 
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assaulting the deceased had received grave 
and sudden provocation.” He never exa* 
mined closely the various ingredients of 
this Exception nor any of the Provisos 
thereto, as set out earlier in this judgment. 
I myself have therefore done so, and it 
will suffice, 1 think, if I say that after 
carefully considering the possibility of 
Exception 1 of s. 300 being applicahle-to 
the present case, I am of opinion that the 
case does not fall within that Exception. 
I am unable, for one thing, to hold that 
even if ‘the appellant was deprived of the 
power of -self-control when he left the hut, 
he was still deprived of it when he re- 
turned, I cannot, therefore, find that the 
appellant did this act “whilst deprived of 
the power of self-control.” I must, therefore, 
now consider whether the other Exception 
menationed—that of “a sudden fightin the 
heat of pagsion’”—can be applied. I donot 
think it can, if only for the reason that 
there was no fight, which is an essential 
part of that Exception. The result is that, 
in my judgment, the appellant ought to 
have been convicted of murder. Like the 
appellants Nazir Ahmad and Nga Po Soa, 
this appellant has had a stroke of good 
fortune by which he will be allowed to 
benefit. I must point out’ that the learned 
trial Judge in this case punished the 
appellant under the first part of a, 304, and 
not under ‘the secönd part of that section. 
E do not know why .the learned Judge 
decided to sentence the appellant under the 
first part of that section: as he had never 
considered under which portion of s: 299 
the case fell, it must have been just a 
matter of pure chance as to which part 
of s. 30ihe sentenced ths appellant under, 
From my finding given above, it follows 
that in my judgment the appellant ought 
to have been sentenced under the second 
part of s. 304 and his conviction mus: be 
altered accordingly. I desire here to point 
out something waich is apparently liable to 
be overlooked. A case of murder which, 
owing to the application of one of the 
Exceptions to s. 300, is reduced to culpable 
homicide not amounting to murder is 
punishable so far as imprisonment is 
concerned, with a maximum terms of ten 
years, if no intention is imputable to the» 
accused under s. 298 but only the knowledge 
therein Mentioned. 


Nea TUN Maune’s Cas 


The facts of the seventh case are as. 
follows; One evening the appellant, the 
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deceased, and another man were playing a 
game of ket (a kind of dcminces, appar- 
ently) for two pice abundred, and during 
tLe eourse of the game.a dispute arose 
_ between the appellant and the deceased. 
-The man in whcse c:mpound the game 
was being played went to push the deceased 
outside through the gate. While ke was 
trying to do this, the appellant got hold of 
a piece of firewood and went towards the 
deceased. The owner of the compound 
pushed them both outside, and they had a 
fight on the roadway during the course of 
which the appellant got hit on the head. 
The appellant went away saying that he 
was goirg to complain tothe Ywagaung, 
and the deceased came back inside the 
compound. A little more than five minutes 
later; the appellant returned to ihe come 
pound carrying in bis hand a yoke-pin, 
which he had just borrowed from a friend 
in a house near the compound in question. 
He went up to the deceased and hit him 
on the head with it and then ran away. 
Later he. was caught; when apprehended 
he said: “I hit him because he hit me.” The 
deceased died in hospital about sixty hours 
later: he had sustained a soft contusion 
on the right side of ihe forehead, but no 
fracture of the skull wes traced. Great 
force was. necessary. to cause the injury 
with the ycke-pin; the injury was suffi- 
cient in the ordinary courge of nature to 
cause death. The material '-pazt of the trial 
Judge's judgment is very short; it reads 
as follows: ess 
“The exhibit -yoke-pin is pop heavy. i 

only 184 tolas. Tt ie akh a Ret Mears cr 
that when the accused struck the deceased with. 
it he had any of the intentions which bring the 
accused within the definition of murder. The skull 
was not even cracked. In the light of the con- 
siderations set out in Baba Naya v. The King (6). 


I say that the accused is guilty of culpable homici 
not Sincunting to murdar 7 pable homicide 


„He then sentenced him to five years’ 
rigorous imprisonment. It will be observed 
that this learned Sessions Judge did the 
same as same of the other Judges whose 
judgments I have had occasion to criticize 
in the course of this judgment, namely he 
went straight tos. 300, and, even suppcs- 
ing that Le had gene there by way of 
8." 299, be entirely overlooked the fact 
that murder can be committed without 
the prosecution proving any intention on 
the part of the accused. Let me now take 
this case by stages m self. 


(8) 5 R 817; 109 Ind, Cas, 215: 
64; 29 Or, L J 487, eae Ae kang 
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Stage 1.—It is clear that the appella- 
did the act which caused the death of t. 
deceased. 

Siage 2.—1 think that this is a case 
which having; regard to the fact that thema 
appellant. deliberately went and fetche 
this yoke-pin and*returned after more tha» 
five minutes had elapsed and struck tk 
deceased on the head with it with gre» 
force—I think that in view of those fac 
I must hold that the appellant intended | 
cause such bodily injury as was likely t 
cause death. Now comes s. 300. 

Stage 3.—I-am disposed to agree wit} 
the learned Sessions Judge that it is no 
possible to hold that the appellant had any 
ofthe intentions mentioned ins 300, bu 
the question Temains as to whether the 
appellant must be taken to have know! 
that bis act was so imminently dangerous 
that it must, in all probability, cause a 
least such bodily injury as was likely tc 
cause death, for, it is quite clear in this» 
case that the appellant had no excuse for 
incurring the risk of causing such bodily 
injury as was. likely tocause death. Asil 
bave .already . pointed out, the learned 
Sessions Judge entirely failed to consider 
tkis question. I am by no means sure 
that, if the matter were before me as thé: 
trial Judge, I. would not answer that 
question. in: a way. adverse..to the appellant, 
I do not, however,- propose to express my: 
opinion upon the point, and. for this reason, : 
even if I were to be.of opinion that the 
appellant must be taken to have . known: 
that his act: was so imminently dangerous 
that it must, in all probability, cause death;: 
and therefore that he, having no excusa: 
for incurring the. risk of causing sucht 
bodily injury as was likely to cause death,’ 
was guilty of murder—even so, as there 
has been no cross-appeal under s. 417, 
Criminal Procedure Code, nothing can be; 
done about it. : 

Stage 4.—In the foregoing circumstances . 
ihis stage does not arise. lt suffices there- 
fore for me to say that there is absolutely 
no reason for disturbing the conviction for 
the lesser offence of committing culpable 
homicide not amounting to murder. What - 
about the question of sentence? I have 
already pointed out thatthe learned trial 
Judge entirely ignored s. 299, and as a 
result of such omission, there is no finding 
by Lim as to whether the appellant did 
the act which caused the deceased’s death 
with the intention of cusing such bodily 
injury as was likely to cause death or whe- 
ther be did it with the knowledge that 
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wath was likely tò be caused by his act. 
w, in the absence of any finding on that 
mmnt, he was able to say that the sentence 
85 to be passed under the second part 
8. 304 rather than under the firat part 
‘that section I do noteknow. I myself 


ve already indicated by my finding above. 


«at this was a case where the appellant 
waZht to have been sentenced ‘under the 
st part of s. 304, under which he may 
3 punished with either transportation for 
MKe or ten years’ rigorous imprisonment. 
«© was, as I have already said, sentenced 
only five years’ rigorous imprisonment. 
hat, in my opinion, was too light a sen- 
nce and, had the learned Judge considered 
299, as he ought to have done, I feel 
ire that he would have come to the same 
ənclusion as I have done and would have 
massed a more severe sentence than ke did. 
Wut it is now overseven months since the 
mêpellant committed this offence. I do not 
«“ropose at this late date to open revision 
sroceedings and to call upon him to show 
“ause why his sentence should not be 
mahanced. He, too, will be:allowed to bene- 
-$ by his good fortune at his trial. I dismiss 
kis appeal, but alter the conviction to one 
minder the first part of s. 304. 


Naa Po So's Cass 


-The learned Sessions Judge's judgment 
n this case is in a curious form.’ Furst he 
_Scited at length the deceased's injuries 
«and then he stated what the appellant's 
«tory was. Then, almost at the end, he set 
vat very briefly- the evidence of one only 
wf thë witnesses for the prosecution and he 
econcluded by saying that he felt f 

“compelled to the finding that accused's act in 
«cutting the deceased was merely with the intention 
ot ene such bodily injury as was likely to cause 


and he found the appellant guilty of cul- 
pable homicide not amounting to murder. 
I will now state the facts as I find them. 
The appellant was the captain of a salt 
boat, of the crew of which the deceased 
was a member. According to the evidence 
of the witnesses for the prosecution, early 
one morning, while the boat was in the 
open sea off Tavoy Point, the deceased was 
asleep in the cabin when the appellant 
went in’and struck him on the head twice 
with an axe. The appellant then ran out 
of the cabin, and after the crew, in accord- 
ance with his (the appellant's) orders, which 
he gave while still armed, nad lowered a 
boat into which he put his belongings, he 
paddled away in it towards the mainland. 
The salt boat made for Mergui and on its 
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arrival there, the deceased was admitted 
to hospital. where he died eleven days 
later after developing tetanus. The doctor 
said in evidence that <‘tetanus was the 
sole cause of the deceased’s death"; he 
also said that one of the deceased’s head 
injuries “was likely to cause death.” .The 
appellant admits that he cut the deceased. 
His story is that he had overheard members 
of his crew saying that, he (the appellant 
had complained ofslackness and inefficiency 
among the crew, they (the crew) were going 
to tie him up and throw him overboard; and 
that when, on the morning of the occur- 
rence, the deceased and another member of 
the crew entered the appellant’s sleeping 
quarters, the latter thought that those two 
men had come to carry. out that. plan. 
Accordingly, so goes his story, he picked 
up.an axe which was lying near him and 
brandished it at the intruders, and in the 
course of doing so struck the deceased. 
The learned Sessions Judge rejected the 
appellant's story, and after carefully con- 
sidering all the evidence, I can see no reason 
for saying that he ought not to have done 
so. The case must accordingly be dealt 
with on the basis that the appellant deli- 
berately struck the deceased twice on the 
head with an axe while he (the deceased) 
was asleep. 

Stage 1.—As in the . second - of the 
present appeals: (Nga Ma Nwe’s case), a 
question heré arisés as. to whether - the 
appellant’s act caused the death of thè 
deceased, as the latter died from tetanus 
occasioned, so -the evidence shows,. by. the 
dirty rags with which the other members 
of the crew dressed his wounds. For 
reasons given by me when considering Nga 
Man Nwe's case, this appellant’s act must 
be taken to have caused the deceased's 
death. ° ta ts 
“Stage 2—The learned Sessions Judge 
has, and in. my judgment quite rightly, 
found that the appellant intended to cause 
such bodily injury as was likely to cause 
death.’ It is therefore at least a case of 
culpable homicide. < 

Stage 3.—The learned Sessions Judge 
quite failed to deal with this all important 
stage as he should have done; in fact, he 
did not deal with it at all. I think that, on 
the particular facts of this case, it is im- . 
possible to avoid holding that the appellant 
intended to cause such bodily injury as he 
knew to be likely to case the deceased’s 
death. Accordingly, in my judgment, the 
culpable homicide which the appellant com- 
mitted was murder. 
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Stage 4.—As it ¢caniict be suggested 
that any of the Exceptions to 5.300 applies, 
it remains a case of murder. This appellant, 
like the appallants Nazir Ahmed and Nga 
Shwe Kyan, has had a stroke of good for- 
tune in being convicted of something less 
than murder, and in not being sentenced to 
death. His appeal must be dimissed. 


Pan Wa Gyi's Casg 


_ In this case the deceased sustained three 
injuries on the head and neck, apparently 
inflicted with a dah, from which injuries 
he died nine or ten hours later. All three 
. injuries were obviously caused by the use 
of great force, and one of the blows struck 
was such that the dah, or whatever it 
was, cut through the entire thickness of 
the skull bone and partly the brain itself 
as well. There had been a drinking party 
after a Pwe. When the. party broke up, a 
quarrel and fight tock place between the 
appellant and tne deceased. The latter used 
a loaded stick aud the former a dah. The 
appellant himself also sustained some head 
injuries, for which he received hospital 
treatment as an in-patient for fifteen days, 
after which he was. discharged as cured. 
Two of the. deceased's three injuries were 
Sufficient in the ordinary course of naturé 
to cause death. The learned trial Judge 
concluded his judgment in this way : 
. “The quarreland fight between the. accused and 
the deceased were no doubt~suddémvones without 
Pea or deliberate design to kill the other. 
- But in’ thé heat of passion, the accused ‘cut the 
‘deceased with the dak, with the result that the 
‘deceased met his desth. If, on any sudden quarrel, 
lows passed without any intention to kill or 
injure another materially, and inthe course of the 
- scuffle, after the parties are heated by the contest, 
one kills the other with the deadly weapon, it is 
culpable homicide and not murder. Therefore, in my 
opinion, the case fells within Exception 4 to s, 500, 
The medical evidence further 
shows that the death was accelerated by the delay 
in bringing the wounded man to the hospital and 
his life could have been saved if proper remedy 
and skilful treatment were given on the spot... 
Bo it is very difficult to bring the case within 
‘a 302, Indian Penal Code. However from the fact 
that the accused had used a formidable weapon 
which is the exhibit dak on the vital part of the 
human body, it must be presumed that he gid inflict 
the injuries with the intention of causing such bodily 
injury as is likely to cause death, Moreover, since 
the accused killed the deceased in the course of 
the sudden quarrel and fight in the heat of passion 
without premeditation and without any deliberate 
“ design for killing, 1 am of opinion, that the case 
aus within the purview of s,304 (1), Indian Penal 
Code.” 

He then sentenced the appellent to 
ten years’ rigorous imprisonment. The 
memorandum of uppeal in this caseis a 
very lengthy one, Ihave considered the 
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are directed to showing that it was > 
through any actof the appellant that jm 
deceased met his death. I have consider 
also the’ evidence, and as will appear ir 
mrment, in my gudgment, upon the e 


- dence, Í like the learaed trial Judge, mt 


hold that it was the appellant's act whi 
caused the death of the deceased. I sh» 
later on discuss shortly the evidence: 
this point I will merely point ont that i 
learned Judge, having held that the appz 
lants act caused the deceased's death th’ 
juinped straight to a consideration of wh». 
ther one of the Exceptions to s. 30 
applied before deciding whether s. 300, w: 
itself applicable. The unfortunately co. 
fused course of reasoning on the part » 
the learned Judge will be apparent from 
the extract from his judgmeut which I hay. 
quoted, without my saying anything .fu 
ther about it. I will content myself wit 
pointing out-only (a) that the learned Judg 
overlooked Explanation 2 to s. 299—it shou 
be noted that that is an Explanation t 
s. 299 and not to s. 300—and b) the” 
having in the earlier part of the abov 
extract said “without any intention to kiMi 
or injure another materially,” he said, : 
little further.on, that is must be presumec 
that the appellant inflicted the injurie» 


“with the intention of causing déath o> 


with -ihe intention of causing such . bodily 
injury as is likely to cause death.” . - 
‘Stage 1—The major dispute in. this 
case is in regard to the question whéthe» 
the appellant caused the injuries to. the 
deceased which resulted in the latter's= 
death. The evidence for the prosecution 
on this part of the case falle in the main 
into five groups; (1) . The evidence of an 
alleged eye-witness, Aung Myint; (2) the 
evidence of witnesses: who say that the dee 
ceased, almost immediately after the occur- 
rence denounced the appellant as his 
assailant ; (3) the evidence of witnesses 
who say that the deceased, later on, on 
arrival at Kyebin landing stage when he 
was being taken to Sandoway, again de- 
nounced the appellant as his assailant ; 
(4) the evidence of a witness who says 
that the appellant orally admiitted to him 
that he had struck a man that night; 
and (5) the evidence of a village headman 
who detailed the facts related to him by 
the appellant's then co-accused (who was 
acquired in the Sessions Oourt) regarding 
the cutting of the deceased by the appel- 
lant. The learned Additional Sessions 
Judge carefully considered and discussed 
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„his judgment the above fivesgroups of 
‘idence, He rejected the evidence com: 
mewised in the first of those two groups, but 
scepted the remainder. I entirely agree 
«at Aung Myint’s account of what he says 
>—~e saw is worthless—it fs clear that he 
yas far too drunk to know what was hap- 

, ening onthe night of the occurrence ; I 
be accept the ‘conclusion arrived at by 

e learned trial Judge in regard to the 

| ipa third and fourth groups, and for 

e reasons which he gave, save that he 
ught not to have admitted in evidence 
he deposition of Maung Po Tun recorded 
n the committing Oourt,as there is nc- 
hing on the record to show that such evi- 

Eo came within the -terms of s. 33, 
ividence Act: the bare statement “admitted 
ander s. 33, Evidence Act,” signed by the 

[acerned trial Judge, which appears on the 
ace of the deposition is insufficient. But, 

—=as a matter of fact that evidence, although 
wrongly admitted, was in the appellant's 
favour, so no harm has been done. In 
regard to the fifth group, the headman’s 
evidence could not be taken into conai- 
deration if only for the reason that the 
so-called confession of the appellant’s then 
co-accused did not implicate the person 
confessing to the same extent as it im- 
plicated the appellant. In the result there 
is at least the evidence comprised in the 
third and fourth groups, which is sufficient, 
if accepted, as it was by the learned trial 
Judge and as it is by me, to support a 
finding that it was the act of the 
appellant which caused the death of the 
deceased, 

Stage 2.—I agree with the learned trial 
Judge that the appellant must be held to 
have intended to cause such bodily injury 
as was likely to cause death, 

« Stage 3.—This stage the learned trial 
Judge entirely omitted. I think it quite 
impossible to avoid holding that the appel- 
lant intended that the bodily injury waich 
he then inflicted should be sufficient in the 
ordinary course of nature to causa death, 
Therefore the culpable homicide committed 
by the appellant was raised to what I have 
‘described as the higher plane of murder. 
< Stage 4.—Have any facts been proved 
which will restore that murder to the lower 
plane of culpable homicide not amounting 
to murder? I will deal at once with the 
_ case from the point of view of the possi- 
bility of “a sudden fight in the heat of 
passion.” Ido not propose to go in the 
details of the evidence on this point and it 
will suffice if I say that-in my opinion, all 
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the essentials necessary to bring into play 
Exception :ofs. 300 are present in this case. 
This is, therefore, a case of culpable homi- 
cide not amounting to murder and as the 
act was. done -by the appellant with one 
of the intentions specified in s. 299, the 
offence is punishable under the first part 
ofs.3)4. The sentence passed in this case . 
dces not appear to me to be unduly exces- 
sive. This appeal must be dismissed. ` 

I have dealt with the facts of these cases 
comparatively shortly because I. do not 
desire that this judgment should. ever be 
taken as in the smallest degree binding 
ùpon any Court in the future so far as facts 
are concerned. It may well be that another 
tribunal would have found the facts of 
some of these nine cases jn a different 
war, But I think, and certaily hope that 
my methods of approach to the facts of 
these cases have been along correct lines. 
Questions of knowledge, intention, and the 
like~such questions as have arisen in 
these nine appeals—are always essentially 
questions of fact falling to be decided solely. 
upon the particular facts and circumstantes 
of each “individual case. The sole object of 
this judgment apart from disposing of these 
nine appeals, is to afford some guide to 
the legal principles involved in cases where 
the charge is one of murder, and to indi- 
cate a correct method of approach to the 
facts and circumstancesof such cases, so 
thata proper decision can be arrived at 
upon the particular facts and circumstances 
of each individual case of that description. 
The results of this judgment are (a) that the 
appeals of Nga Ohit Tun (No, 797) and Nga 
Tun (No. 985, are allowed, their convictions 
and sentences are set aside, and they are 
acquitied ; (b) that the convictions of Nga 
Tun Maung (No, 1041) is altered to one under 
the first part, instead of under the second 
part of s. 304, his sentence stands, and 
subject tothe alteration I have just men- 
tioned, his appeal is dismissed ; (e) the 
appeais of all the other appellants are dis- 
missed, both as regards convictions and 
sentences. 


8. Order accordingly. 
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ALLAHABAD HIGH COURT 
First Appeal No. 65 of 1937 
- November 14, 1938 
f BENNET AND VERMA, Jd. 
- BENARSI DAS—PLAINTIFF—ÅPPELLANT 


: versus 

MUNICIPAL BOARD, MORADABAD anp 

` AN TRER—DEPFENDANTS— RESPONDENTS. 

- U. P, Municipalities Act (II of 1916), s.76 (a)— 
Servant of Board coming under s. 16 (a), dismissal of, 
by Executive Oficer—Sutt for damages for wrongful 
dismissal, maintainability of — Master and servant— 
Public servant. 

- The power of dismissal in the case of a person 
appointed by the Board and falling under s. 76 (a), 
U..P. Municipalities Act is exercisable by the 
Executive Officer without any qualification whatever 
and no suit for damages for wrongful diemissal will 
He on the assumption that if the plaintiff had not 
been dismissed, he would have remained in service 
for a number of years and have earned a certain 
salary. Sucha right might arise in case there was 
aepecial contract between the parties or in case 
there was express statutory provision. Heis under 
the same disability as other public servantsand holds 
his office at pleasure. Roshan Lal v, District Board, 
Aligrah (1), followed. Prabhu Lal v. District Board 
of Agra (2), distinguished. Gould v. Stuart (3) and 
Municipal Board of Shahjahanpur v. Sukha Singh (4), 
referred to, ` 


- F. A. from the decision of the Sub-Judge, 
Moradabad, dated March 2, 1936. 

Mr. S. B. Johari, for the Appellant. 
Mr, Shah Habeeb, for the Respondents. 

- Bennet, J.—Ttis is a first appeal by 
'Benarsi Das, plaintiff, late Head Master of 
the Primary School, Kathdarwaza, Morad- 
abad, against defendant No. 1, the Municipal 
Board, Moradabad, through its Chairman, 
and defendant No. 2, M. Mohammad Nasim 
‘Khan, Executive Officer. The suit was one 
for wrongul dismissal and was dismissed 
by the lower Court, the learned Civil Judge 
of Moradabad. Two points were taken, 
firstly, whether the suit was barred by 
s. 326 (3), U. P. Municipalities Act, 1916. 
‘The suit was filed on July 10, 1934, and it 
was admitted by Counsel that January 22, 
14834, was the date when the plaintiff was 
asked.to make over charge at Moradabad. 
The suit was filed against the Board in the 
fires instance and therefore as against the 
Board it was within the six months preserib- 
ed by the section. But the Executive Officer 
was not added until an application dated 

August 28, #935. The suit against the 

Executive Officer was, therefore, barred by 
ghe rule of six months under s. 326 (3), The 
Issue No. 2 was: é 


. “Does plaintifs dismissal by the defendants en- 
-title the plaintiff to institute a suit for damages 
_ against them ?”” be 


On this ground the Court below held that 
‘such dismissal does not give a right of suit, 
following a ruling of this Qourt in Roshan 
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Lal v. District Board, Aligarh (1). men 
plaintiff sets out in his plaint that he wae 
appointed by the Chairman of the Municip» 
Board on January 5, 1923, as a teacher ane 
at the time of his dismissal he was Hea» 
Master of the Pfimary School at Kath 
darwaza under the Municipal Board. H 
gets outin para. 5 that his wife had filed » 
suit anainst the Municipal Board, Origina 
Suit No. 414 of 1932, and that he had giver 
évidence in another suit against the Board 
He also seis out that his school war 
inspected. He states thea that an order oma 
dismissal was sent to him but it did no 
contain particulars of any charge or reasons 
for his dismissal. In para. 14 he pleade 
that the Executive Officer is not-in .law 
authorized to dismisa him. In para. 15 he 
states that the plaintiff was never calle 
upon to show cause why he should not be 
dismissed for anything alleged against bim 
and in para, 16 he alleges that the dismissal 
of the plaintiff is wrongful, against law and 
ultra vires and malicious. He therefore in 
para. 18 claimed that he would have served 
for a long number of years and would 
have earned a good salary and he assessed 
his loss from dismissal at Rs. 7,500 for 
which he sued as damages for wrongful 
dismissal. The U.P. Municipalities Act of 
1916 as amended up to 1934 provides in 
s. 76 as follows: 

“Except as otherwise provided, the 
Officer may punish or dismiss 


(a) servants on a.monthly salary not exceeding 
Rs. 15 or in a city Rs. 30; and - 

(b) servants on a monthly salary exceeding Rs. 15 
but not exceeding Rs. 30; or in a city exceeding 
Rs. 30 but not exceeding Rs. 75; but in such case 
each order of dismissal or order imposing a fine 
exceeding in amount one month's pay of the per- 
son fined, or order of suspension for a period-ex- 
ceeding one month, or order of reduction by way of 
punishment shall be appealable.to the Chairman; 
Provided that in case there ia no Executive Officer, 
the powers conferred by this section may be exercis- 
ed by the Chairman.” 


This section provides that the Hxecu- 
tive Officer may dismiss any servant on a 
monthly salary not exceeding Rs. 30 in a 
city. It is admitted by Counsel for the 
plaintiff that the salary of the plaintiff at 
the time of dismissal was Rs. 22, The 
plaintiff therefore came under s. 76, sub- 
8. (a) and could be dismissed by the Execu- 
tive Officer without any right of appeal. If he 
had come under subes. (b), he would have 
had a right of appeal to the Chairman. He 
did not in fact make any appeal. Learned 
Counsel argued that the provisions of s. 73 
would apply and that the Education Com- 


(1) AI-R 1935 All. 802; 158 Ind, Oas. 626; 19854 L R 
995; 8 RA 320, a - 


Executive 
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mittee would have power to dismiss the 
laintiff. But thats 73 only applies where 
Bhore is a resolution of the Municipal 
soard to bring it into operation and it is 
ot showo in the pregent suit that the 
<dunicipal Board of Morad ibad has passad 
ny such resolution. The power to dismiss 
‘herefore remains with the Executive Odicer 
nder s.76. Section 76 does not lay down 
ny limitation of the power of the Exscu- 
sive O.Hicer to dismiss and therefore he has 
full authority to dismiss. The case, Lhəre- 
fore, differs from statutes which prescribe 
a particular method of the exercise of the 
power of dismissal. The cases which have 
come before this Court are some o: them 
euch cases, Íx example in Prabhu Lal v. 
District Board of Agra (2) thére was an 
order of dismissal of a secretary of a Dis- 
trict Board by a majority of the members 
at the meeting but not by the two-thirds 
majority laid down as necessary by the 
District Boards Act of 1922, Section 71 
which prescribes that the dismissal of the 
secretary may be “ 

“(a) by a vote of not less than two-thirds of the 
„total number of members of the board for the time 
being, or ` 

(b) by a vote of not less than one-half of the 


total number of such members and is sanctioned 
by the Local Government,” ` 


. As the dismissal of the secretary in that 
case did not comply with that statutory 
provision, it was held by this Court that 
ths dismiss:l was wrongful and damages 
were awarded to the plaintiff. The ease 
was held to be parallel to the- case in 
Gould v. Stuart (3) in which there was 
-statutory provision in the New South Wales 
Civil Service Act of 1884 which was held to 
negative the power of the Crown to dis- 
miés at will and therefore the procedure 
laid down in the Act must be followed. On 
p. 359* the raling Prabhu Lal v. District 
Board of Agra (2) stated in regard to Gould 
v. Stuart (3): 

“This case is a clear authority for the proposition 
that if a statute contains any provisions intended 


to afford protection to a servant, then the breach 
of such provisions will give the servant a cause of 
action.” : 

On p. 355* it was held: 

“In this Court it has been held repeatedly that 
no valid distinction can be made between Government 
servants in the true sense of the word and persons 
in the position of the plaintiff serving local bodies 
created by statutes for the purposes of Local Govern- 
ment.” 

And reference was made to s. 89, Dis- 

(2) (1938) A L J 351; 175 Ind. Oas. 875; A I R 1938 
a ibe ILR (1938) All, 252; 1938 A L R 505; 11 

A 


" (8) (1896) A O 575 65 L J P O 82; 75 L T 110. 
*Page of (1938) A. 
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trict Boards Act, laying down that officers. 
or servants of the Board ware public ser- 
vants within the meaning of tho Penal 
Uode. Oa p. 360* the position was sum- 
matized as follows: , 

“A consideration of these authorities shows, in 
my opinion, that ordinarily the Government or 
public servant holds his office at pleasure and that 
he can be dismissed without cause assigned. Fur- 
ther, non-compliance with any rules framed under 
statutes by the Government or a public authority 
will not give a dismissed servant a cause of action as 
such rules are framed for the guidance of officers of 
the Government or the public authority and can be 
changed from time to time. Therefore, a failure to 
comply strictly or atall with rules cannot give the 
servant a cause of action in damages or otherwise. 
On the other hand, authorities like Gould v. Stuart 
(3) and the cases which have followed it show that 
where a statute under which an officer or servant 
is appointed imposes restrictions upon the power 
of dismissal, the failure to comply with the strict 
provisions relating to dismissal can give the servant 
a cause of action.” f 

These quotations show that it was only 
because in that easa there was a violation 
of special statutory provision that the 
learned Judges held that tha case was to 
be distinguished from the raling referred 
to iby the lower Court, Roshan Lal v. Dis- 
trict Board, Aligrah (1). That was a case 
in whica it was held that no remedy lay in 
a suit for damages by the plaintiffs against 
the Board when ‘the plaintiff claimed that 
he had been wrongfully dismissed under the 
particular circumstances of that case, where 
there was not a resolution actually dis- 
missing the secretary. The ruling proceed- 
ed on perfectly general grounds that a 
servant of thé Board wis under the same 
disability as other public servants and held 
his office at pleasure. We may also refer 
to Municipal Board of Shahjahanpur v. 
Sukha Singh (4). In that case the suit no 
doubt was brought for declaration that the 
resolution dismissing the plaintiff was 
illegal and ultra vires and claiming arrears 
of salary. It.was nota suit for damages. 
But the question of the power of a Board 
to discharge was dealt with on p. 1977 in 
the following passage : 

“The learned Government Advocate contended 
that this section by implication empowered the 
Municipal Board to discharge servants whose ser- 
vices were no longer required. There is certainly 
force in the contention. Apart altogether from 8.71, 
however, we are satisfied that a Municipal Board, 
like any other employer of labour, is entitled to dis- 
charge servants “it no longer desires to employ. alt 
is true that, while specific provision is made in the 
Act for the dismissal or punishment of a servant, 


4) (1937) A L J 153; 16% Ind. Cas. 390; AI R 1937 
Al 2Sa; PLR (1937) AN. 433; 1937 A L' R523; 10 R 
A 12. | 
-Page of (1938) A. L. J.~] Ed. i 

{Page of (1937) A. L. J.—lÉd, 
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there is no such provision forthe discharge of any 
employee whose services are no longer required. 
Without special statutory provisions, however, a 
Municipal Beard is clearly entitled to perform all 
the acts necessary in the conduct of its business, 
The discharge of servants, whose offices have been 
abolished as a matter of policy, is, in our judgment, 
clearly a step which a Municipal Board is entitled 
to take in the conduct of its business. We would 
observe in this connection that in the later Act of 
1932, there is a special provision made for dispens- 
ing a the services of an employee by a Municipal 
oard. 

The Court, however, stated that it did not 
desire to express an opinion as fo whe- 
ther the plaintiff could bring a suit for 
damages for wrongful dismissal, It is to be 
noted that the Municipalities Act deals 
with the question of dismissal of an Exe- 
cutive Officer and the Medical Officer of 
Health in s. 58 where, by an amendment 
in Act V of 1932, the two-thirds majority 
rule has been introduced, although that 
rule did not exist in the earlier section of 
the Act of 1916. This s. 53 will also apply, 
as provided by s. 67 (1) to the dismissal of 
a secretary. But these special statutory 
provisions do not apply to officers other 
than the officers mentioned in these sections 
and a person like the plaintiff has no 
statutory provision in regard to the exer- 
cise of the power of dismissal in his case. 
Therefore, the power of dismissal in the 
case of a person like tke plaintiff is exer- 
cisable by the Executive Officer without 
any qualification whatever and no suit for 
damages or wrongful dismissal will lie on 
the assumption that if the plaintiff had not 
been dismissed, he would have remained in 
service for a number of years and have 
earned a certain salary. Such a right might 
arise in case there was a special contract 
between the parties or in case there was 
express statutory provision. Neither exists 
in the present case and therefore the plain- 
tiff held his office merely at pleasure like 
any other public or Goverament servant. 
For these reasons we consider that the 
Court below was correct in dismissing the 
suit of the plaintiff and we dismiss this first 


appeal with costs. h h 
D. Appeal dismissed. 


LAHORE HIGH COURT 
Second Civil*Appeal No. 530 of 1938 
December 1, 1938 
3 BLAOKER, Je > 
Musammat KIRPA DEVi—Dsrenpant— 
APPELLANT 
. verses 
Surdar ARJAN SINGH —PrLAINTIFE 
AND OTAERS—-DEFENDANTS—RESPON DENTS 
Registration Act (XVI of 1908), #.°17' (2) i)— 
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Words ‘purporting to extinguish’, interpretation of- 

Words in receipt to the effect that whole mortgage deb 
had been paid—Words do not purport to extinguie 
manane and receipt ts not compulsorily regist» 
able. 

The words “purport to extinguish” in s. 17 (2) (ae 
Registration Act, cannot be interpreted as bein. 
equivalent to the words “have the effect of extin 
guishing”. Where therefore, the words used in : 
receipt are to the effect that the whole of the mort 
gage debt had been paid, the wonda cannot be taker 
to be expressly purporting the extinction of the mort 
gage deed and the receipt is not compulsorily 
registrable. 

8. U. A. from the decree of the District. 


Gurdaspur, dated January 31, 
1938. ; 


i Mr. Shamsher Bahadur, for the Appel- 
ant. 

Mr. Shamair Chand, for the 
dent (Plaintiff). 

Judgment—There are two points for 
decision in these two appeals. The first 
point is whether the evidence of the docu- 
ment Hx. P.2-1 is admissible in this cage to 
show that the plaintiff-respondent did or 
did not redeem the land in dispute in the 
year 1926. Counsel for the appellants in 
the two appeals have relied on certain 
judgments of the Calcutta and Allahabad 
High Courts, which appear to interpret 
the words “purport to extinguish” in s., 17 
(2) (ai), Registration Act, as being equiya- 
lent to the words “nave the effect of 
extinguishing." This view may represent 
the law as held in Calcutta and Allahabad 
but the authority, as far as this Court is 
concerned, is the judgment reported in 
Muhammad Hussain v. Karm Ilahi (1). 
There the receipt, though not identical in 
terma with the receipt in the present case, 
was to the same effect. It was an acknow- 
ledgment that the balance of the interest 
and the balance of the principal due on 
the mortgage deed had been paid up. 
In this case the words used though 
slightly different were really to the same 
effect. They were that the whole of the 
mortgage debt had been paid. In Muham- 
mad Hussain v. Karm Ilahi (1), the words 
were not taken to be expressly purport- 
ing the extinction of the mortgage deed 
and it seems to me that the learned 
District Judge has rightly followed that 
authority in the present case. In fact, 
it was not the writing of this receipt in 


Respon= 


this casa which actually extinguished the - 


mortgage but the handing over of the mort- 
gage deeds to the plaintiff-respondent. In 
my opinion, 
succeed on this ground. 


(1) 10L 709; 118 Ind. Cas. 533; AIR 1929 Lah, 312; 


39 P L R 717; Ind. Rul. (1929)'Lah, 789, ; 


therefore, the appeal cannot 


s 
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Another ground has, however, been taken 
and that is that as this is nota suit for 
redemption of the mortgage but a suit for 
possession of land, the plaintiff could not 
be given possession of more than his half- 
share. Mr. Shamair Chand for the respon- 
dent has, however, objected that there was 
no issue on this point which was therefore 
not considered by the lower Court nor are 
there any grounds of appeal on it. Oounsel 
for the appellant Labh Singh, who raised 
this point, contends that it is included in 
Issue No 6 “relief.” Tam however unable 
to accept this as itis clear from the judg- 
ment of the trial Gourt that the matter was 
never discussed in that Court and so could 
not actually have been put in issue between 
the parties. With regard to the grounds of 
appeal in this Court, I also find that it has 
not been pat in. Counsel for the appellant 
refers to grounds Nos. 6 and 10 of the 
appeal; but these certainly have nothing to 
do with the plea in question. I am there- 
fore of opinion that this point cannot now 
be raised in second appeal. In conclusion 
therefore both these appeals are dismissed 
with costs. 

B, . Appeals dismissed. 





“ PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT 
Miscellaneous Application No. 8 of 
1939 
May 5, 1939 
- Mme Anman, J. 
Mian FEROZ SHAH— PETITIONER 
VETSUSE 
Freu BUNDHELKHAND OYOLE 
anD MOTOR AGENCY, NOWSHERA 
—JUDGMBNT-DEBTORS AND OTHERS— 
DrcREE-HOLDERS— RESPONDENTS 

Civil Procedure Code (Act V of 1903), s. 109 (a), (e) 
—Order passed after calling for records unders, 34, 
N.-W.-F. P. Courts Regulation — Whether appealable 
under s. 109 (a) — Execution sale set aside on con- 
sideraticus of facts—Certificate under s. 109 (c), if can 
be grant d. 

Ordes passed after calling for the records under 
8, 34 of the N.-W.F. Province Courts Regulation are not 
passed on appeal, They are passed in exercise of the 
power of superintendence vested in the Court by this 
provision of lew. Such an order is not therefore 
appealable to His Majesty in Council under s, 109 (a), 
Civil Procedure Code. Harish Chandra v. Nawab 
Bahadur of Murehidabad (1) and Secretary of State v. 
British India Steam Navigation Co. (2), distinguished. 
Krishna Chandra Deb v. Rajendra Narayan Bhanj 
‘Deo (3), Atma Ram v. Beni Prasad 4) and Suraj Sing 
v. Phul Kumari (5), relied on. 

No certificate under s. 109 (e), Civil Procedure Code, 
ean be granted for preferring an appeal to Privy 
Oouncil when an order setting aside execution sale is 
made on considerations of facts, 
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Misc. Appl. for leave to appeal to His 
Majesty in Council from order of Judicial 
Commissioner, reported in 18] Ind. Cas, 512, 

Mr. Pir Bakhsh Khan, for the Petitioner, 

Mr. L. Charanjit Lal, for the Respon- 
dents. 

Order.—The Peoples Bank of Northern 
India had a decree against the Firm 
Bundhelkhand Cycle and Motor Agency. 
In execution of that decree the Bank 
brought to sale a property belonging to 
judgment-debtors. The property was pur- 
chased by K. B. Mian Feroz Shah. The 
judgment-debtors objected to the sale. 
The objections were overruled in the two 
Courts below. They came up on revision 
to this Court. On revision I set aside the 
orders of the Subordinate Courts and can- 
celled the sale. K. B. Mian Feroz 
Shah has presented an application for 
leave to appeal to His Majesty in Coun» 
cil. Section 109, Civil Procedure Code, 
governs such applications. It runs thus: 

“Subject to such rules as may, from timeto time, 
be made by His Majesty in Council regarding 
appeal from the Courts of British India, and to 
the provisions hereinafter contained, an appeal 
shall lie to His Majesty in Council 
(a) from any decreeor final order passed on appeal 
by a High Court or by.any other Oourtof final 
appellate jurisdiction ; 

(b) from any decree or final order passed by a 
High Court inthe exercise of original civil juris- 
diction, and 

(c) from any decree or order, when the case, ag 
hereinafter provided, is certified to be a fit one for 
appealto His Majesty in Council.” 


Learned Counsel fer the petitioner claims 
that his application falls under (a): Learn- 
ed Counsel for the judgment-debtors-res- 
pondents points out that the order from 
which an appeal is proposed tobe made 
to His Majesty was not passed ‘on appeal’ 
but on revision. Counsel forthe petitioner 
replies that an order passed in exercise of 
revisional jurisdiction is an order ‘on 
appeal’. Counsel for petitioner quoted 
Harish Chandra v. Nawab Bahadur of 
Murshidabad, 11 Ind. Oas. 65 (1) a judg- 
ment of the Calcutta High Court and Secre- 
tary of State v. British India Steam Naviga- 
tion Co., 9 Ind. Cas. 183 (2) another judg- 
ment of the same High Court. Counsel 
for the respondent has quéted Krishna 
Chandra Deb v. Rajendra Narayan Bhanj 
Deo (3;, Atma Ram v. Beni Parsad (4) ang 


(1) 11 Ind. Cas. 6515 O W N 879,13 OL J 
688. 


(2) 9 Ind. Oas. 183; 13 O LJ 90;15 O W N 848. 

i3) AIR 1936 Pat. 465: 164 Ind. Cas. 287; 15 Pat. 
659; 17 P L T 760;2 B R 733;9 R P 107. 

tå) A IR 1934 All. 198; 147 Ind. Oas, 1087; (1934) A 
L J 1166; 6 R A 608. 
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Suraj Singh v. Phul Kumari (5). The 
‘rulings quoted by Counsel for the peti- 
tioner have no direct bearing on the case 
before me. They relate to the Orginal 
Side cf the High Court and are therefore 
based on different considerations. The 
‘authorities referred to by Counsel for the 
judgment-debtors-respondents lay down 
‘in so many wordsthat an order passed on 
the revision side is not an order ‘on 
appeal’ and therefore not appealable to 
His Majesty in Council under s. 109 (a), 
‘Civil Procedure Oode. Petitions for revi- 
sion are presented to this Court under 
s: 34 of the N.-W. E. Province Courts 
Regulation the relevant portion of which 
runs thus : 

“34, (1) The Court of the Judicial Commissioner 
may call for the recordsof any case in which no 
appeal lies to it, and 
(a) if the Court by which the case was decided 
appears tohave exercised a jurisdiction not vested 
in it by law, orto have failedto exercise: a juris- 
diction so vested, or to have acted in the 
exercise of its jurisdiction with material irregularity, 


or 

(b) if on application made to it the Court of the 
Judicial Commissioner isof opinion that there is 
animportant question oflaw or custom involved 
and that such question requires further considera- 
tion, Pe TE 

the Court ofthe Judicial Commissioner may make 
such order in the case as it thinks fit........" 


. It is obvious that itis only in cases in 
whichno appeal lies tothe Court of the 
Judicial Commissioner, that the Judicial 
Commissioner can be moved to call for the 
records. It follows thatorders passed after 
calling for the records under this section 
are not passed on appeal. They are pass- 
edin exercise of the power of superintend- 
ence vested in the Court by this provision 
of law. The wording of s. 34 also does not 
justify. the contention of the petitioner. 
For the reasons given above, I agree with 
the arguments of learned Counsel for the 
judgment-debtors-respondents and hold 
that the petitioner cannot of right ask for 
leave toappeal to Privy Council under 
s. 109 (a), Civil Procedure Ccde. I have 
been askedin the alternative to grant a 
certificate under s. 109 (c), Civil Procedure 
Gode. A sale has been set aside of con- 
siderations of facts. I do not see any 
ground for my acting under s. 109 (ce), 
Oivil Procedure Code. I dismiss the 
petition with costs. Pleader’s fee Rs. 50. 
48 e _ 


8. Petition dismissed. 
e 


(6) 48 A 296; 90 Ind. Cas. $04; AI R 1926 AIL 202; 
23'A L J 997, i 
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MADRAS HIGH COURT 
Appeal No. 154 of 1934 
September 20, 1938 
VARDAOJARIAR AND Panpgane Row, JJ. 
NALAM LAKSHMIKANTHAM AND 
OTHERS— APPELLANTS 
versus 
NALAM RAMALINGAYYA— 
RESPONDENT a 

Civil Procedure Code (Act V of 1908), 5. 92 (2)— 
Disputes regarding management of public charities 
referred to arbitration — Arbitrator also asked to 
frame scheme for future management—Award passed 
stating conclusions as to management and framing 
scheme for future management—Suit by one party to 
embody award in decree of Court—Suit, whether pre- 
cluded by s. 92 (2). 

The parties were descendants of different branches 
of a family which had founded various public chari- 
ties in the cireirs. Disputes arose between them and 
asa result, a muckilika referring the disputes to 
arbitration was executed by the parties. The arbi- 
trator was to investigate the natureof the manage- 
ment of various charitable trusts by the parties in 
the management thereof and he was also asked to lay 
down the nature of the scheme regarding the future 
administration of the institutions. The arbitrator 
passed an award and stated it as his conclusion that 
management of the choultry had not been bleme- 
worthy. Asregards future management he drew up 
an elaborate scheme. One of the parties filed a suit 
tor the award being embodied in a decree of the 

ourt : 

Held, that the suit was precluded by the terme of 
s. 92 (2), Oivil Procedure Code, as, by embodying the 
award ina decree of Court, the Gourt would be 
practically framing a scheme forthe management of 
the institutions in question and it would bean 
evasion of the provisions of the section to allow it to 
be done under the guise of an award when the pro- 
cedure prescribed by e. 92, Civil Procedure Oode, has 
not been complied with, Ramanathan v. Murugappa 
(6), explained. 

Held, also that the award not having dealt with 
matters not covered by the reference, it was not open 
to the Court to saparate one portion of the award 
from another and limit the decree to portions 
thoreof. 


A. against the decree of the District 


Court, East Godavari at Rajahmundry, in 
0. S. No. 24 of 1932. 


Messrs. V. Govindarajacharit and Y. 
Venkatasubramaniam, tor the Appellants. 

Mr. M. S. Ramchandra Rao, for the 
Respondent. 

Varadacharlar, J.—Some of the 
plaintiffs in the suit have preferred this 
appeal againat a decrse which declined 
to fle an award and embody it in a 
decree of the Court. The parties are 
descendants of different branches of what 
may be referred to as the Nalam family : 
which had founded various public charities 
in the circars, During the period of 
defendant No, 1's management, disputes 
arose between them and as a result, a muchi- 
lika referring the disputes to arbitration 
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was executed by the parties on June 8, 
1931. Reference was made in the muchilika 
itself to the ‘questions which the arbitrator 
was to decide. We may refer in particular 
to questions Nos.4 and 5, namely (4) How is 
the management of the choultry at Rajah- 
mundry by the defendant No. 1 from 1919 
up to date? How is the management of the 
dharmakarthas of the other charitable 
institutions for the past 12 years? (5) 
What is the nature of the scheme to be 
framed regarding the future administration 
of the said insiitutions? The arbitrator 
passed an award on January 10, 1932, and 
stated it as his conclusion that defendant 
No. i's management of the choultry had 
not been blameworthy. As regards future 
management he drew up an elaborate 
scheme consisting of about 35 clauses. 
As the parties were not prepared to 
accept this award. the plaintifis filed this 
suit on July 4, 1932. The defendants raised 
various objections, out of which it is 
sufficient for the purpose of this appeal to 
refer to one, which formed the subject- 
matter of Issue No. 8. Though this issue 
has not been very clearly worded, the 
contention was made clear in the course 
-of the argument in the lower Court and 
it was understood as raising the question, 
whether the award -was illegal and cannot 
be made a decree of Gourt as it related to 
matters which should be made the subject- 
matter of a suit under s. 92, Civil Procedure 
Codes. The learned Subordinate Judge 
upheld this contention and dismissed the 
suit on the ground. He also found against 
the plaintiffs on certain other conten- 
tions but in the view that we take on 
the objection based on s. 92, Civil Proce- 
dure Code, it is unnecessary to deal with 
the other objections. 

Before us the learned Counsel for the 
appellants has mainly rested his argument in 
support of the appeal on the principle laid 
down by a Full Bench of this Court in 
Appanna Porichav. Narasingha Porich1 (1) 
and recently re-affirmed by a Division 
. Bench in Shanmukham Chetty v, Govinda 
Chetty (2). We do not think that the 
Principle of those decisions helps the appel- 
lants in the present case. All that was 
there laid down was that where a person 
. is Seeking to assert or vindicate his individual 
or personal right in respect of the manage- 

(1) 45 M113; 69 Ind. Cas, 304; A I R 1922 Mad. 17; 
š ie 608; (1921) M W N 833; 15 L W18;30 M L 
: (2) 46 L W 426; 176 Ind. Oas. 26; A IR 1938 Mad, 
ee R (1938) Mad. 39; (1937) MW N 849 11R 


NALAM LAKSHMIKANTHAM V. NALAM RAMALINGAYYA (MADR.) 


171 


ment of a charity, the mere fact that the 
relief asked for may happen to be one 
of the kiuds specified in s. 92 will not 
preclude the maintainability of thesuit with- 
out conforming to the provisions of s. 92, 
Civil Procedure Code. But what the plain- 
tiffs are now attempting to do and what 
the award has purported to do is really not 
merely to protect the individual or personal 
right of a party. The arbitrator was require 
ed to investigate the nature of the manage- 
ment of the Various charitable trusts by the 
parties in management thereof and was also 
asked to lay down a scheme for the future 
management of the institutions. These 
cannot reasonably be regarded as matters 
arising out of the private right of any 
particular individual. As pointed out in 
Sundara Ayyar v. Varada Avyar 3), the 
fact that the disputing parties belong to 
the family or families in which the manage- 
ment of the institution is vested, will 
not of itself take the case out of the 
purview of s. 92, Civil Procedure Code, if 
the object of the proceeding is to safeguard 
the interests of the institution or obtain 
directions for its proper management: see 
also Krishna Aiyangar v. Alvarappa 
Aiyangar (4). 

The learned Counsel for the appellants 
next relied upon the decision in Ramanathan 
Chetty v. Murugappa Chetiy (5), confirmed 
by the Judicial Committee in Ramanathan 
v. Murugappa (6), and contended that if 
as there held it is open to the parties 
entitled to the management of public 
charitable or religious institution to settle 
a scheme of management among themselves, 
there was no Teason why such a scheme 
should not be settled by a reference to 
arbitration; he insisted that the Court 
must in both cases give effect to the 
scheme when one of the parties sought to 
disturb it. But as explained in Krishna 
Aiyangir v Al.arappa Aiyangar (4), Rama- 
nathan Chetty v. Murugappa Chetty (5) and 
Ramanathan v. Murugappa (6), did not 
deal with the power of the Coart to 
decree a scheme agreed on between the 
parties cr settled by an arbitrator; the 
Court was only called upon to protect 
private rights which had accrued to certain 
parties under a scheme of management 

(3) 69 ML J 300; 158 Ind. Cas, 389; A I R T935 
Mad. 855; 22 L W %64; (1935) M W N 1079;8R M 


258. 

a) 63M LJ 703; 14Q Ind. Cas, 197; A I R1933 
Mad. 70;38 L W 633; Ind. Rul, (1932) Mad. 829; (1932) 
M W N 1330. 

(5) 27 M 192. 

(6) 29 M 283; 33 I A 139; 16 M L J 265 (P 0). 


172 


which had been accepted and acted upon 
for a long time. Jt is true tbat in 
Ramanathan v. Marugappa (6), at p. 288 
their Lordships of the Judicial Committee 
observed that the arrangement which had 
been agreed to by the parties in that 
case was one which would have been 
sanctioned hy the Court its authority had 
been invoked. It is not clear what kind 
of sanction their Lordships had in view 
in making that observation. It cannot be 
a sanction under s. 92, Oivil Procedure 
Code, because they go on to add that 
the argument was one which- the parties 
interested were competent to make with- 
out applying to the Court. Allthat their 
Lordships seem to have hadin mind was 
the consideration that the arrangement was 
not prejudical to the interests of the institu- 
tion. The suit itself was one for posses 
sion by the member who was entitled to 
a particular turn of management according 
to the existing scheme and there was no 
occasion for any object under s. 92, Oivil 
Procedure Code, in that case. 

Ramlal Hargopal v. Kisanchandra (7), 
to which Mr. Govindsrajachari drew our 
attention, does not help him because the 
Privy Council in that case left open the 
question: whether the management of a 
peblic religious trust could or could not 
be referred to arbitration. In Muhammad 
Ibrahim Khan v. Ahmad Said Khan (8). 
a Division Bench went the length of holding 
that a question of disputed succession to the 
trusteeehip of a public religious trust could 
not be made the subject of a reference 
to arbitration, It may be a matter for 
argument whether in Venkatachalam 
Chettiar v. Ramanathan Chettiar (9), this 
Court has not adopted a different view; it 
is sufficient to say that the latter decision is 
much more limited in scope than the point 
now under consideration. As observed by 
Napier, J. on p. 117*, the dispute in that 
case was “one between two branches of a 
family as to their respective trustee to act 
as trustee”. Sadasiva Lyer, who was 
a party to that decision clearly indicated 
in Yagnarama Dikshadar v. Gopala Pattar, 
47 Ind, Cas. 548 (10), at p. 519 that in the 

(7) 51 O 361; 83 Ifd. Oas. 531: AI R 1924 P © 95; 
SLI A 72; 20N L R33: (1924) MW N 79;7 NLJ62: 


19 L W 519; 31M L T69: 22 ALJ 386; 46 M L J 628; 
26 Bom. L R586;28 O W N 977; L R 5A (PC) 216 


24 0). 6 
“{8) 32 A 503; 6 Ind. Cas. 219;7 A LJ 761. 
(9) 15 LW ill at p 117; 79 Ind, Uas. 410; A I R 


1922 Mad, 429. 
`110) 47 Ind. Cas. 548 at p ts A I R 1919 Mad. 731; 


8 LW 3571; 0918, M WN 5 
—“¥Page 15 L. W.—[Ed] 
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case of a public religious institution, a 
decree setting a scheme as per an award 
passed on a private reference would be a 
nullity. It is not necessary for the purpose 
of this appeal to express any opinion, on the 
wider question, whether and under what 
conditions question relating to a public 
trust can be referred to arbitration (as to 
the English practice see, Russel on Award, 
Edition 13, p. 3; Tudor on Oharities, Edi- 
tion 5 on p. 349. We restrict ourselves to the 
question of the effect of s. 92, Civil Prc- 
cedure Code, on proceedings of the kind 
now before us. The language of el. (2) 
of that section is so wide that itis difficult 
to hold that the present suit is not pre- 
cluded by its terms. By embodying the 
award in a decree of Court, the Oourt 
will be practically framing a scheme for the 
management of the institutions in question 
and it will be an evasion of the provisions of 
the section to allow it to be done under 
the guise of an award when the procedure 
prescribed by s. 92, Civil Procedure Code, 
has not been complied with. 

It was finally contended by the learned 
Counsel for the appellants that we may omit 
such portions of the award as relate to reliefs 
of the kind contemplated by s. 92 and 
embody the rest of it in a decree; and he 
relied on the analogy of cases where plaints 
which combined other reliefs with those 
falling unders. 92 had been allowed to 
be limited to the other reliefs. Here the 
suit prays for a decree in terms of an award 
passed on a private reference and there is no 
suggestion that the award has dealt with 
matters not cecvered by the reference; 
in sucha case it is not open to the Court 
to separate one portion of the award from 
another and limit the decree to portions 
thereof. The appeal accordingly fails and 
must be dismissed with costs. 


NB, Appeal dismissed: 


NAGPUR HIGH COURT 
Miscellaneous Appeal No. 34 of 


1937 
January 20, 1939 
Nryoar, J. 
KASHINATH AND ANoTHER—APPELLANTS 
versus 
GANESH (ANDHE AR) AND ANOTHER— 
(INSOLVENT) — RESPONDENTS 

Provincial Insolvency Act (V of 1920); sa, 28, 53, 
54—Power of secured creditor to realize -hig secu- 
rity, whether authorises ‘him to secure out and- ont 
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sale of equity of redemption from insolvent, in 
satisfaction of his own charge decree—Such ale 
during pendency of insolvensy—Validtty—T ransfer 
made after presentation of crediters’ petition on 
which order of adjudication is made, whether 
covered by 2. 53 or a. 54. : 

The power of a secur@d- creditor to realise his 
security does not authorise him to secure an -out 
and out sale of the equity of redemption in satis- 
. faction of his own charge decrees as, the equity of 
redemption after* adjudication vests in the Court 
under s. 28 (2), Provincial Insolvency Act, and 
thereafter the insolvent becomes wholly incompe- 
tent to deal with the property. To be able to dis- 
pose of interest in the property, the transferor 
must have subsistive interest in it. When the in- 
terest devolves on somebody else by operation of 
law, it cannot validly be transferred by the 
person aftér he is divested of it. Since by virtue 
of sub-s. 7 of s. 28 the order of adjudication relates 
back to and takes effect from the date of the 
presentation of the petition under which it is 
made, the transfer made by the insolvent during 
the pendency of the ineolvency proceedings must be 
Pronounced: to be void and inoperative. Kala 
Chand Banerjee v. Jagannath Marwari (3), relied 
on, Ratanlal v. Govinda (2), explained, Shiam Sarup 
v. Nand Ram (l), held overraled by Kala Ghand 
Banerjee v. Jaggannath Marwari (3). 

Sections 53 and 54 of the Provincial Insolvency 
Act deal with transfer which is voidable at the 
option of the creditors, The: transfer made after 
the presentation of the creditors’ petition on which 
an order of adjudication was passed, is void ab 
initio and is not covered by s. 53 ors. 54. 

Misc. A. from an order of the Court of 
the District Judge, Nagpur, dated Decem- 
ber 15, 1934, in Miscellaneous Civil Appeal 
No, 34 of 1936 reversing the order of the 
Subordinate Judge; Second Olass, Nagpur, 
dated July 85341936, in Insolvency Oase 
No. 169 0£1934, dated March.1, 1935. 

Mr. W. R, Puranik with Mr. R. K. Rao and 
Mr. M. D. Khandekar, for the Appellants. 

‘Mr. B. R. Mandlekar with Mr. R, N. 
Padhye, for Respondent No.1. 

Order.—This is an appeal under s. 75 
(1) of the Provincial Insolvency Act against 
the judgment passed on December 15, 1936, 
by the District Judge, Nagpur, in Miscel- 
laneous Civil Appeal No. 34 of 1936. 

The appellants are the creditors of 
respondent No. 2 who was adjudged insol- 
vent on March 1, 1935, onthe application 
made by them unders. 9 of the Provincial 
Insolvency Act. That application was 
presented on October 27, 1934. 

The respondent No.1 Ganesh claimed 
to bea creditor of Ramchandra on the 
basis of an award dated June 29, 1934. He 
instituted proceedings for filing the award 
and a decree to be passed in terms thereof 
in the Court of the Third Subordinate 
Judge, 2nd Class, Nagpur. He obtained 
a decree whereby the defendant was order- 
ed ‘to pay to him Rs. &63-2-0 in four in- 
ptalments of Rs, 215-126 payable on 
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November 10, 1934 November 10, 1935: 
Nevember 10, 1986, and November 10, 1937, 
with interest at 6 per cent. per annum, 
subject to the condition that in default 
of any two instalments the whole amount 
would become exigible. That debt was 
declared a charge on the defendant's two 
houses which are particularised in the 
decree. On February 13, 1935, Ramchandra 
during the pendency of the insolvency 
Proceedings sold the two houses 10 the 
respondent No. 1 Ganesh professedly in 
full satisfaction of the charge decree pass- 
ed against him. That sale deed recites 
respayment of Rs. 263-2-0 leaving a balance 
of Rs. 600 to liquidate which the two houses 
were sold. The appellants applied on May 
4,1935, for annulment of the sale dated 
February 13, 1935, unders. 53 of the Pro- 
vincial Insolvency Act. Tne Court of first 
instance passed an order annulling the 
sale but the lower Appellate Court, having 
taken the view that the power of an 
incumbrancer to realise bis security was 
not affected by the adjudication order, 
reversed the original Courts order and 
dismissed the creditors’ application. 

I find it difficult to uphold the lower appel- 
late Court's order. It took the view that 
s. 28 (6) of the Provincial Insolvency Act 
operates to prevent the vesting of the 
insolvent’s interest in the property in the 
Receiver, The learned Oounsel for the 
respondents -has addressed vigorous argu- 
mentin support of the lower Appellate 
Court’s view and contended that the power 
of the secured ‘creditor to realise his 
security authorised him to secure an out 
andout sale ofthe equity of redemption 
in satisfaction of his own charge decree. 
He relied on Shiam Sarup V. Nand Ram 
(1) and Ratanlal v. Govinda (2). It was 
indeed held in the last-mentioned case 
that the power to realise security embraces 
the power to effect a private settlement. 
In that case,during the pendency of the 
proceedings in insolvency, the insolvent 
executed a morigagein favour of a third 
party to pay off the first mortgagee and 
the igsue as to the validity of that mortgage 
was raised in a suit filed on the foot 
of iLat mortgage. Although the learned 
Judges who decided that case took the 
view set forth above they qualified it By 
the remark that neither the Receiver nor the 
Court that had appointed the Receiver took 
any objection to the fhorigage. That means 

(1) 43 A 555; 63 Ind, Cas. 366; A I R 1921 All, 


232; 19 A LJ 51L. < 
(2) A IR 1926 Nag. 29; 90 Ind. Cas, 349, 
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that the learned Judges were of cpinion 
that thesecond mortgage executed by the 
insolvent was not valid unless it was con- 
sented to by the Insolvency Court or the 
Receiver. The other case relied on by the 
learned Counsel for the respondents over- 
looks the important qualifying observation 
made in Shiam Sarup v. Nand Ram (l) 
when it followed that case. At all events 
the view enunciated in Shiam Sarup v. 
Nand Ram (1) must now be regarded as 
overruled by the decision of their Lordships 
ofthe Privy Council in Kala Chand 
Banerjee -v. Jagannath Marwari (3). In 
that case a suit to enfoce a mortgage was 
instituted against the insolvent alone with- 
out the Receiver being impleaded in the 
suit, and on the question as tothe validity 
of the decree as against the Receiver, the 
learced Judges of the Oaleutta High Court 
interpreted s, 16 (5) ofthe old Act which 
corresponds to s. 28 (6) of the Act of 1920 as 
entitling a secured creditor to deal with 
the security as though therehad been no 
vesting in the Court or the Receiver. Their 
Lordships of the Privy Council unequivc- 
cally disapproved of that construction and 
pointed out that although the rights of the 
secured creditor over a property are not 
affected by the adjudication order, that 
does notin the leastimply that an action 
against him may proceed in the absence 
of the person to whom the equity of 
redemption has been- assigned: by the 
operation of law. Their Lordships further 
emphasised the point by the observation 
that the official assignee alone is entitled 
to transact in regard to the equity of 
redemption for the reason that he and not 
the insolvent has the sole interest in the 
subject-matter of the suit. Their Lordships 
took the opportunity to point out further 
that the contrary view would encourage 
collusive arrangements between the secur- 
ed creditor and the insolvent and might 
involve the sacrifice of valuable equities of 
redemption which ought to be made 
available for the benefit of the unsecured 
creditors. 

The lower Appellate Court obviously 
confused the security withthe equity of 
redemption and overlooked the important 
fact that the equity of redemption afler 


adjudication vests in the Oourt under s. 28 


(2) and that thereafter the insolvent be- 

comes wholly incompetent to deal with the 

(3) 54 O 595; 101 Ind. Oas. 442; A IR 1927 

P C 108; 541A 190, 29 Bom. L R 882; 52M L 

J 734; 31 OW N71; 415 O L J 544, 23 AL J 

ae (1927) M W N 485; 39 M L T 5,26 L W 268 
) 


Ad 
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property. To be able to dispose of interest 
in the property, the transferor must have 
subsistive interest in it. When the iaterest 
devolves on somebody else by operation 
of law, it could not validly: be transferred 
by the person after she is divested of it, 
Since by virtue of sub-s. 7 of s. 28 of the 
Provincial Insclvency Act, the order of 
adjudication relates back to and takes 
effect from the date of the presentation of 
the petition under which it is made, the 
transfer made by the insolvent during the 
pendency of the insolvency proceedings 
must be pronounced to be void and in- 
operative, . Mi 
The lower Appellate Oourt was indeed ' 
right in holding that the case was not 
covered bys. 53 or 54 of the Provincial 
Insolvency Act. Those sections deal with 
transfer whichis voidable at the optien 
of the creditors but the transfer in the 
present case, having been made after the 
presentation of the creditors’ petition on 
which an order of adjudication was passed 
was Void ab initio as pointed out above.: 
The result is that the lower Appellate 
Court's order is set aside and that of the 
original Court restored. Counsel's fees 
Rs, 40. The respondent will pay the 
appellants’ costs in all the Courts, 


8. Appeal allowed.. 


n—— 


RANGOON HIGH COURT . 
Civil Miscellaneous Appeal No. 83 of.1938 
January 17, 1939 


A U, Ye 
A, H. MOHAMED ISMAIL & Co.— 
APPELLANT 
versus 
8. M. ASHGAR & Uo.— RESPONDENT 

Civil Procedure Code (Act V of 1908), 8. 95- Person 
whose property is ordered to be attached before judg- 
ment but not actually attached, if can clatm compen- 
sation under s. 95. 

Compensation willonly be granted where damage 
has resulted. , 

Where only an order of attachment before judg- 
ment has been passed but the property has not 
actuslly been attached in pursuance of such an order, 
it cannot be said that the mere order of attachment 
has resulted in damages. A person whose property 
has been ordered to be so attached cannot therefore 
claim compensation under s. 85, Civil Procedure - 
Code. Rama Ayyer v. Govinda Pillai (1) and Kedar- . 
nath Tulsidas v. Beharimal Jagmal (2), relied on. 

Mr. C. A. Soorm 1, for the Appellant. 

Mr. Sahney, for the Respondent, 

Judgment.—This is an appeal from the 
order of the Second . Judge of the Court of 


Small Causes, Rangoon, awarding Rs, 100 


1939 
“6 compensation to the respondent under 
+ 95, Civil Procedure Code. The facts of the 
‘ase are these: The appellant company 
sued the respondent company for recovery 

pmf a certain sum of money alleged to be 
iue to it, in the Court of Small Causes. 

Jo the same date anot#er company called 
he Star Trading Company sued the rese 
~ondent company for recovery of money in 
he same Court Both the plaintiff com- 

mapanies then applied for attachment of the 
defendant-respondent’s goods before judg- 
ment. The application filed by the Star 
Trading Company was dealt with by the 
Ee Chief. Judge of the Court of Small 
auses and «he application was granted, 
Attachment of the defendant-respondent’s 
magoods was effected, As regards the 
application filed by tke plaintiti-appellant 
«company, it went before the Second Judge. 
“The Second Judge directed notice to issue 
to the defendani-respondent company. 
Subsequent to that the plaintifi-appellant 
company filed an application asking that 
attachment beforejudgment might be made 
as the application of the Star Trading 
Oompany for attachment before judgment 
had already been granted by the Chief 
Judge. The Second Judge granted the 
prayer and an order was issued to the 
Bailiff to effect attachment; but according 
to the judgment of the Second Judge of 
the Small Cause Court, all that the Bailiff 
did was that he noted the order. He did 
not, however, effect an actual attachment. 
Later, an inquiry was held into the allega- 
tions made by the plaintiif-appellant com- 
pany, and asa result thereof, the plaintiff- 
appellant company’s application for 
attachment before judgment was dismissed. 
Subsequent to that the defendant-respon- 
dent company filed an application to lay a 
complaint against an agent of the plaintiff- 
appellant company tor making false 
allegations, and aiso another application 
asking for compensation under s. 95, Oivil 
Procedure Code. -The application to file a 
complaint against the agent was dismissed, 
whereas the application for compensation 
was allowed. The first point to note is 
whether, where thereis no etfective attach- 
ment, an application for compensation under 
ss. 95, Oivil Procedure Code, should be 
allowed. As pointed out above, no attach- 
ment of the defendanterespondent’s goods 
was effected in this case. ‘he learned 
TE himself noticed tnat, for he states 

at: 


“the goods had [already been attached in Civil 
Miscellaneous No, 10} of 1938 apd the premises of 
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S. M. Ashgar and Company sealed by the Bailiff the 
previous day, i.e. February 10, 1938, and when the 
Second Judge’s order reached the Bailiff, in respect 
of Civil Miscellaneous No. 105 of 1938, no actual 
attachment was made but the order was noted,” 

In connection with euch a state of affairs 
it is, in my opinion, desirable to refer to 
two cases. The first is Rama Ayyar v. 
Govinia Pillai (1) the head-note of which 
is in the following terms: 

“Procuring an order for attachment before judg- 
ment maliciously, does not of itself afford a cause of 
action for damages, as damage does not necessarily 
and naturally flowfrom an application for attachment 
before judgment.” 

The second case is Kedarnath Tulsidas v. 
Beharimal Jagmal (2; where arapore- 
wala, J. states : 

“Section 95, Civil Procadure Code, which provides 
for compensation in the case of wrongful attachment 
of the goods of a party, clearly shows thst it is appli- 
cable only where the attachment is in fact effected 
and does not apply toa case where the attachment is 
applied for and has notin fact been levied.” 

í respectfully agree with these views. 
Oompensation will only be granted where 
damage has resulted. It is, however, sube 
mitted on behalf of the defendant-respondent 
company that in the present case attach- 
ment was in fact effected in that the goods 
of the  defendant-respondent company 
remained in the custody of the Bailiff for 
two days and watching fees in respect 
thereof were paid by the plaintiff-appellant 
company. It might be so, but then, how 
attachment is to be effected is pointed out 
in O. XXI, r. 48, Civil Procedure Oode, 
Attachment in the present case, ds. held by 
the Second Judge of the Small Cause Court 
himself, was not effected in the manner 
indicated therein. Even assuming for the 
sake of argument, that there was in fact an 
attachment, as alleged by the. defendant- 
respondent company, I am not satisfied that, 
on the material on the record, the case for 
compensation has been made. out. There 
is a certain amount of evidence produced 
by the plaintiff-appellant company that the 
defendant-respondent company did in fact, 
during the time material to this suit, part 
with, or dispcse of certain of its properties. 
Furthermore, the defendant-respondent 
company had to compromise the claim of 
the Star Trading Company on payment of 
six annas in the rupee, From these admit- 
ted facts there can hardly be any doubt 
that what some of the witnesses for the 
plaintifi-appellant have stated, is trues 
Therefore 1 am satisfied that, both on the 
facts and law, the defendant-respondent 

(1) 39 M 952; 32 Ind. Oas.9448; a I R 1917 Mad. 145; 
30M LJ 180; 3 LW 82; (1916)1 MW N 156, 

(2) 49 M 629; 87 Ind, Uas, 1026; AIR 1925 Bom, 
357; 27 Bom. L R 525. ; 
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compsny has not -made out a case for 
compensation under s. 95, Civil Procedure 
Code. For these reasons, I set aside the 
order of the lower Oourt and dismies the 
application of the defendant-respondent 
company with costs, two gold mohurs. 


B, Order set aside. 


nyema 


NAGPUR HIGH COURT 
Second Appeal No. 522 of 1936 
4 November 16, 1938 
Stong, C.J. ` 
RAJE SHRIDHARRAO AND oranRs— 
PLAINTIFFS— APPELLANTS 
“VETSUS . 
SHRAWAN VIFHOBA BADHE 
DEFENDANT— RESPONDENT 
F Berar Land Revenue Code, 1896, s. 12 (3)—Rent of 
ante-alienation tenant, whether charge on kis holding 
—Rent not paid on due date—Jagirdar, tf entitled in 
equity to interest on arrears of rent. 

Where a sum of money is made payable and is 
charged on land, then „in equity it is to be implied 
that there ie an obligation to pay an equitable rate of 
interest on failure to pay the sum. Under s.72,sub-s. (3), 
Berar Land Revenue Code, 1896, the rentof an-ante- 
alienation tenant is declared a first charge on his 
holding. Consequently, where one has an ante- aliena- 
tion tenant ina jagir village so thatthe jagirdar is 
the receiver of the rent reserved on the holding of the 
ante-alienation tenant and that rent is not. paid, 
though demand be made, on- the due date, the jagir- 
dar is entitled to interést on the amount of rent in 
arrear. Nanchappa v. V.I. Mannadiar (1) and In 
re Drag, Savile v. Draz (2), followed. -< 


“B. A. from the appellate decree of the 
Court of .the Additional District Judge; 
Khamgaon, dated August 28, 1936, in Civil 
Appeal No. 4-B of 1936 confirming the 
decree of the Additional Subordinate Judge, 
Second Class, Malkapur, dated Novem- 
ber 20, 1935, in Civil Suit No. 119-B of 1935. 

Mr. M. R. Bobde, for the Appellants. 

Judgment.—Tbis appeal raises a ques- 
tion of some little importance, though the 
sum. involved is very small, because the 
decision is likely to kave an application 
beyond the particular case before me. -It 
is therefore a matter for regret that the 
responcent is not represented and sol have 
not had the advantage of an argument 
contrary to that presented by Mr. Bobde 
for the appellants. TLe question is as 
follows : 

Where one has an anw-alienation tenant 
ina jagir village so that tle jagirdar is 
the Receiver of tne ent reserved on the 
holding: of the ante-alienation tenant and 
that rent is nòt paid, though demand be 
made, on the due date, is the jegirdar 
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entitled to interest on the amount of rent in 
arrear. , 

The claim is for interest at 1 per cent. 
per month on the rent claimed which 
amounts to Rs. 101-5-9. There has been `a 
decree for the rent®but interest has been 
disallowed. The fret Court arrived at this 
conclusion relying upon a judgment passed 
in Second Appeal No. 25-B of 1933 decided 
in 1935 by Mr. Subhedar, A. J. O., and not 
reported. My attention has been drawn 
to a decision of Gruer, J., in Second Appeal. 
No. 230 of 1936 wherein the Judge allowed 
interest at 4 per cent. founding himself 
on 8.73 of the Oontract Act holding that 
in substance the position’ of these tenants, 
though somewhat anomalous, was that of 
contractual tenants. A Bench of this High 
Court in Daryaosing v. Colonel Kukde,. 
Letters Patent Appeal No. 8 of 1936 con- 
sidered the position of’an absolute occu- 
pancy tenant in the Central Provinces and ' 
concluded that the rights of such a tenant 
were statutory rather than contractual. It 
may well be that there is substantial 
difference between an absolute occupancy 
tenant in the Central Provinces and an 
ante-alienation tenant in Berar. I hesitate, 
in View of the Privy Council decision in 
Privy Council Appeal No. 65 of 1936 and 


he is not prepared to say that there is a 
writen instrument. But he asks that the 
obligation be founded on the English 
equitable rule that where a sum of money 
is made payable and is charged on land 
then in equity it is to be implied that there 
is an obligation to pay an equitable rate 
of interest on failure to pay thesum.- This 
was so held in. In re Drax, Savile v. Drax 
.2) the headnote to which says : 
“Where any settlement or contract contains a pro- 
vision that a certain fixed sum of money is to be 
charged on land and to be paid at a fixed time, then, as 
between the owner of the land and the person entitled 
to the money, the money, in the eye of a Court of” 
Equity, bears interest from the date fixed for pay- 
ment of the money, although nothing is said as to 
interest in the settlement or contract—unless there 


(1) A IR 1930 Mad. 727; 127 Ind, Cas, 630; 31 L 
W 655; (1930) M W N 438; 53 M 549; 59 M LJ- 
5 


(2) (1903, 1 Oh. 781 at p 792; 72 LJ Oh. 505, 
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pore circumstances negativing the presumption that 
interest is payable.” 

That case was followed in Nanchappa v. 
V. I. Mannadiar (1). It is said to be appli- 
—cable because under s. 72, sub-s. (3) of the 

Berar Land Revenue Code, the rent of an 
anteealienation tenant Is declared a first 
‘charge on his holding, That has the effect 
of creating a statutory charge for rent. In 
the Madras cabe tbe charge was created 
bya contract. In view of theobservations 
of the Master of the Rolls in In re Drag, 
Savile v. Drax (1) at p. 792 and onwards, 
Iam of the opinicn hat here interest can 
be allowed. ‘he Master of the Rolls there 
‘observes as follows : 

“Therefore, we come to this point—whether, as the 
‘result of the charge, interest was or was not payable: 
end this appears to me to be the only point in the 
case. It seems to me to be well-established on the 
authorities, and the result of those authorities doss 
not indeed appear to be disputed, that a Court of 
Equity hag power to give interest, and in point of 
fact doas so where a charge is created on land, 
although there are no words allowing interest in the 
Instrument creating the charge. Indeed, we go 
back to the principle laid down in many cases 
showing that, in point of fact, the Court of Equity 
does charge interest......... but Counsel for the 
appellants say that, although the Court has 
to: charge interest, yet the -circumstances of the 
particular case may lead it to. consider that it 
ought not to order or enforce payment of interest. 
But in the present case it appears to me—and the 
ledrned Judge has so held—that the circumBtances; 
instead of rebutting the Presumption that interest 
was payable, assist it, because the charge was 
made in order to. safeguard the tight of the, per- 
Boris entitled to the Iunatic’s Personal’ estate as 
against the right of the persona entitled to the 
land, and to adjust those rights between them. What 
was the object of it but to give to those Tepresént- 
ing the personal estate, 88 against those representing 
the land, the right to have the charge paid? There- 
fore, it seems to me that this is just the case in which 
interest should be paid.” ; J: 


Here it is pointed out that an ante- 
alienation tenant, though he owes rent, 
cannot be ejected. It is therefore urged 
that as some sort’ of compensation to the 
person entitled to the rent the due payment 
of rent is made chargeable ch tke land. 


power 


This, therefore, is a case in ‘which it is only’ 


equitable to order interest to be ‘paid if 
the rent is not paid at the due date. I am 
of the opinion that such an equity does 
arise. The decree will accordingly be 
varied by adding interest at 4 per cent. 


from the date when tke- rent was due to the’ 


date when the rent was paid. I am not 
disposed, in a case of some doubt, to impcse 
a heavy burden of ecsts on the defendant, 
and I, therefore, fix the costs at Rs, 50. 


D. . Decree varied, 
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PRIVY COUNGIL 
Appeal from the Allahabad High Court 
June 26, 1939 
Lord Romar, Siz Ggoran RANKIN AND 
Mr, M. R. Javakar. 
Lala CHUNNI LAL AND ANGTHER— 
APPELLANTS 
versus 
UDAI PRAKASH AND orages— 
RESPONDENTS 
Evidence— Relationship — Suit by two brothers on 
footing that they andother member formed joint 
family—It is useful evidence of relationship inter se 
~—Usurious Loans Act (X of 1918)—15 per cent. 
simple interest held reasonable. 
- Where a suit was filed by two brothera to recover 
land sold by their father on the footing that the 
family consisting of themsslves, their elder brother 
and father, wag a joint family : f 
‘Heid, that although this could not in law be correct 
as bstween them on the one hand and their father 
and the eldest brother on the other, it.was useful evi- 
dence as to their relationship inter se. 
The reduction of therate of interest under the 
Usurious Loans Act to 15 percent, simple interest hald 
reasonable, i 


Mr. J. E. Godfrey, for the Appellants. 

Messrs. J. P. Eddy, E. C. and H. D. 
Carnish, for the Respondents. AR 

Sir George Rankln.—The appellants 
on January.5, 1929, aued the respondents in 
the Court of the Subordinate Judge of Meerut 
to enforce their security under a mortgagé- 
bond dated September 15, 1922, over certain 
property. situate in Mauza Shikohpur. The 
bond had been executed by the first respon- 
dent Udai Prakash.for himself and as 
guardian of the second -respondent Om 
Prakash, his minor brother, in favour. of 
Qhunni Lal, the first appellant, and Ratan 
Lal (now deceased) father of the second 
appellant. It was for Rs. 6,00) with 
interest at .2 per cent, per mensem with 
half-yearly rests. Rupees 200 was express- 
edto have been paid before. registration 
of the bond and Rs. 250 at the time of 
registration. The rest of the loan was 
made up of four items: Rs. 1,200 and 
Rs. 1,600 for interest due under prior bonds 
dated July 4, 1921, and February 19, 1920; 
Rs. 1,350 to discharge a promissory note,’ 
dated June 28, 1922, given: to one Sundar 
Lal, and Rs. 1,400 for deposit. in Court 
under a decree dated July 3, 1922, in Suit 
No. 566 of 1919. 

One Harbans Singh, a Hindu’ govarned 
by the Mitakshara, had three sons, Fateh 
Singh, Udai Prakash and Om Prakash. 
Fateh, the eldest son, was of full age at 
all times material toe considered in the 
present case. Udai was boro in 1901 and 
Om in 1904. A son, Gandharp Singh, was 
born to Omin or about 1924—that is after: 
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the date of the bond in suit. Harbans Singh 
died in 1920. 

Tke family had valuable properties but 
there had been extravagance on the part of 
Harbans Singh, 69 that in 1915 it appeared 
that Rs. 1,54,000 was owing. The Dislrict 
Judge of Meerut on May 26, 1915, appointed 
Fateh Singh as guardianof Udai and Om, 
and in December of that year he was told 
that Harbans Singh and Fateh Singh had 
sold their 5 biswas sbare in certain property 
for Rs, 1,1),000 and wanted to mortgage 
3 biswas out of the 5 biswas share belong- 
ing to Udaiand Om for Rs. 47,000. This 
proposal he sancticned and later in Febru- 
ary 1916; he sanctioned a further mortgage 
on -the 2 biswas that remained. By a 
mortgage-bond of February 19, 1920, 
without obtaining leave from the District 
Judge, Fateh Singh for himself and for 
Om and Udai purporting to act for himself, 
‘borrowed from the first appellant and the 
second appellant's father Rs. 8,500 with 
interest at 15 per cent, per annum with 
half-yearly rests partly but not wholly to 
meet claims under previous bonds. In 
like manner the same parties entered into 
a mortgage-bond dated July 4, 1921, for 
Rs. 4,500 at Rs. 1-10-0 per cent. per mensem 
with half-yearly rests. Again on June 28, 
1922, Udai borrowed Rs. 1,300. from one 
Sundar Lal upon a promissory note which 
recited that the loan was taken in order to 
finance a suit which he and Om had 
brought in 1919. This suit was brought 
to recover certain’ property which had 
been sold by their father and it ultimately 
succeeded in the High Court, the property 
being recovered conditionally on Rs. 1,400 
being deposited in Court for account of the 

efendants in that suit. This sum was 
provided by the appellants as a term of the 
Bend of September 15,1922, now in ques- 
jon. 

The appellants by iheir plaint (January 5, 
1929) impleaded in addition to Fateh Singh, 
Udai, Om and Gandharp, five other persons 
as transferees of the property subsequent to 
the mortgage-bond sued upon. One of 
these, Jagannath Prasad (defendant No. 5), 
was the only person to file a written state- 
ment, though 4 verbal defence was made 
by Mir Singh Mal (defendant No. 10). The 
Subordinate Judge (November 14, 1929), 
held that Udai was of age on September 
15, 1922, and was liable for the whole 
of the amount of thee bond: also that he 
was competent on the ground of legal 
necessity to act for bis minor brother Om 
but that legal necessity was only shown in 
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respect of the sum of Rs, 1,400 paid in 
Court and the two small items of Rs, 2 
and Ks. 250 received in cash at the timec 
the bond. He reduced the rate of interes» 
to Rs. 1-10-0 with half-yearly reste. 
The High Courte on appeal varied thi 
decree. The learned Judges (Mukerji ant 
Bennet, JJ.) held that Harbans Sisgh anc 
Fateh Singh had in 1915, become dividec 
in estate from Udai and Om but that Udaj» 
and Om had continued to remain joinimad 
with each other; that Udai was of age atom 
the date of the bond in suit: that Udai was 
competent to bind the interest of Om for 
legal necessity but thatthe only items in 
respect of which legal necessity was proved 
were the sums of Ras. 1,400 for depcsit in 
Court and Rs. 100 for costs of registration 
and stamp duty on the bond. They 
further held that as Udai was joint with 
Om he could only mortgage his own 
undivided interest to the extent to which 
there was legal necessity. They reduced 
the rate of interest to simple interest at 15 
per cent, per annum. : 


On this appeal their Lordships have had 
the advantage of a detailed argument by 
Mr. Godfrey for the appellant-mortgagees, 
He contended, contrary to his clients’ 
plaint, that Udai and Om. were separate 
after 1915, but though the evidence is 
somewhat slight, their. Lordships agreé 
with the High Court that after 1915 thes 
two continued joint in estate. Their. suil 
to recover land which their father had 
sold (No, 566 of 1919} was on the footing 
that the family was still a joint family 
and though this cannot in law be correct 
as between them on the one hand and 
their father and eldest brother on the 
other hand, it is useful evidence as to 
their relationship interse. No appeal has 
been brought by any of the detendants 
and their Lordships do not find it necessary- 
to decide whether the mere fact that Fateh, 
Singh had not been formally removed ‘by: 
order of the District Judge from the office 
of guardian to Udai or Om could be held 
to alfect the right of Udaito effect a morts 
gage for legal necessity. Their Lordships, 
agree with the High Courts findings that 
legal necessity is oniy proved in respect of 
the sums of Rs. 1,400 and Rs. 100. ; 


Mr. Godfrey contended that no particulars 
were prcved as to the interest cf Jagannath 
Prasad (defendant No. 5) and the character 
of the transfer or transfers made in his 
javour. He argued that there was nothing 
to show that the doctrine of Madan Lal v. 
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Jhiddu (1) had been properly applied to 
the case, as a mere voluntary transfereo 
Eo Udai could not impeach Udai’s aliena- 

ion of his undivided interest. But Om 
wasa party to the suit and nothing is shown 
“to defeat his right to obgect to the alienation 
being enforced against the joint property. 
Moreover, Jaganoath Prasad was described 
by the appellants in their own cross- 
objecticns before the High Oourt as an 
auction-purchaser. This objection cannot 
therefore succeed. Nor does any question 
of ratification by Om fall to be considered 
as the bond of March 5, .92!, is not before 
the Board. The reduction of the rate of 
interest under the Usurious Loans Act, 
1918, to 15 per cent. simple interest seems 
eminently reasonable and their Lordships 
do not disturb the High Oourt’s decision in 
this matter. 

The appeal fails and must be dismissed. 
Their Lordships will humbly advise His 
Majesty accordingly. The appellants 
must pay the respondents’ costs of the 
appeal. i pte 

D. Appeal dismissed. 

Solicitors for the Appellants :— Messrs. 
Douglas Grant & Dold. 


Solicitors for the Respondents :— Messrs. 
Nehra & Co. 


(1) 53 A 21; 128 Ind. Cas, 829; A IR 1930.All, 852; 
(1930) A L J 1528; Ind, Rul. (1931) Ail. 123, 
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MADRAS HIGH COURT 
Oriminal Revision Case No. 711 and 
Petition No. 676 of 1938 
February 9, 1939 
Laksamana Rao, J 
GANAPATHI ASARI—Patitionge 
versus 


KUPPUSWAMY AĐSARI—RESPONDENT 

Criminal Procedure Code (Act V of 1898), s, 195 (D 
(b)—False and defamatory statement made by accused 
in his deposition as witness—His offence falls under 
s. 193, Penal Code (Act XLV of 1860)—Complaint by 
Court is necessary — Complaint under s. 500, Penal 
Cade, is not competent. : = 

Where a defamatory statement was made by the 
accused in his deposition as a witness and the finding 
is that- the statement was deliberately false, the offence 
committed by the accused falls unders. 193, Penal 


Uode, which cannot be taken cognizance of withouta ` 


complaint by the Court and parties cannot be allowed 
to evade the provisions of s. 195 (4)(b), Criminal Prc- 
cedure Code, by filing a complaint under another 
provision of the Penal Vode. 

Cr. R. O. and P. to revise the judgment 
of Sessions Court, North Arcot Division 
i: Vellore, in Criminal Appeal No. 37 of 
1938. : 
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Mr. V. Rajagopalachari, for the Petitioner. 

Mr. K. S. Narayana Ayyangar, for the 
Respondent. 

The Public Prosecutor, for the Crown. 

Order.—The defamatory statement was 
made in the deposition of the petitioner 
as a witness in O. C. No. 193 of 1938 
on the file of the Sub-Magistrate of Chengam 
and the finding is that the statement in 
question was deliberately false. The offence 
committed would, therefore, fall under 
s. 193, Indian Penal Code, which cannot 
be taken cognizance of without a complaint 
by the Court and as laid dowa in Appadurai 
Nainar v, Emperor (1), parties cannot’ be 
allowed to evade the provisions ofs. 195 
(1) (b) Oriminal Procedure Code, by 
filing a complaint under another provision 
of theIndian Penal Code. The conviction 
and sentence of the petitioner under s. 500, 
Indian Penal Code, are, therefore, set aside 
‘and the fine, if levied, will be refunded. 


N.B. Conviction set aside.. 


(1) 59 M 165; 159 Ind. Cas, 853; A I R1936 Mad. 893 
(1936) Or. Cas. 85; 37 Or. L J 159; 69M LJ 812; (1933) 
MW N 946; 8 R M 565. 5 
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PATNA HIGH COURT 
` Appeal No. 157 of 1933 
February. 6, 1939 
Fazu Aut, J. . 
on difference between i 
MANOHAR LALL AND OHATTEBJI, JJ, 
MADHO PRASAD AND OTAERS— 
DEFENDANTS—ÅPPELLANTS 
verSus 3 
GOURI DUTT GANESH LAL-—PLAINTIPE 
AND OTHERS—DEPEN DANTS—RESPONDENTS' 
Contract Act (IX of 1872), 8.25 (3), 62, 249—Two 
persons forming partnership borrowing debi— 
Another person subsequently joining them and form- 
ing new partnership and signing hatchitta account 
book in respect of debts prior to his. joining — His 
lability—Whether creates new ani valid contract— 
Whether novation of contract — l’artnership—Propf 
of—Tests — Usurious Loans Act (X of 1918), s. 3— 


te oe 


= 


` Applicability —Civil Procedure Code (Act V of 1908), 


8. 34—Intercst—Held Court used discretion in reduc» 
ing rate, wisely — Practice — New case—High Court 
cannot spell out for first time — Precedents— English 
Case-law to consider Indian Stagutes not in pari 
materia. . 

Two persons had entered into partnership and 
borrowed money for business. Subsequently anothey 
person joined them to form a new partnership 
and he along with th? other two sigoed a hatchitta 
account book in respect of debts incurred by the 
original two partners, «previous to his joming 
them : 

Held, (per Manohar Lall and Fazli Ali, JJ., 
Chatterji, J.contra.) on the construction of the doou- 
ment—that the acknowledgment did not amount to 


is6 
Promise to pay, that it was not supported by con- 
sideration and that there was no novation, and as such, 
the third person was not liable. Ex parte, Whitmore 
(7), distinguished, 

[When a new partner can be made liable for the 
debts of the old partnership explained,] 

$ hena new partner along with the old partners 
acknowledges that on a particular day a particular 
amount is due from the partnership to their creditors, 
but there is no distinct promise to pay the amount, 
the partner cannot be said to be doing anything 
beyond merely acknowledging the correctness of the 
amounts which stand in the khata of the original 
< His acknowledgment does not create a new 
contract so as to bind him, there being no considera- 
tion for thesame. Deora !ewariv. Indrasan Tewari 
(4), relied on. Janki Nath v. Dhoker Mall Kedar 
Buz (6), followed. 

Per Fazl Ali, J.—Novation of contract is not con- 
sistent with the original debtor remaining liable in 
any form. Hence,inthe above instance, the acknow- 
ledgment does not amount to novation inasmuch as 
the prior liability of the partners does not become 
extinct. Scarf v. Jardine (16), relied on. 

Although a right to Participate in the profits of 
tradeis a strong test of partnership, and there may 
be cases where, from such participation alone, it may, 
asa presumption, Dot of law but of fact, be inferred, 
yet whether that relation does or does not exist, 
must depend on the real intention and contract of the 
parties. . Mollwo, March & Co. v. The Court of Wards 
(2), followed. [p. 181, col. 1] 

' Where the circumstances undoubtedly point to the 
conclusion that the interest as claimed was excessive 
but it cannot be held that the transaction was unfair 
as between the parties to the ‘suit, norelief can be 
Biyen under the Usurivus Loans Act. [p. 182, col. 2.] 

Where the customary rate of interest which was 
charged frcm the borrowers was in the neighbourhood 
of what was charged- by. the ; Jaintifis, and it also 
Bppeared to have been proved fe Dosa Sara interest 
was calculated only when the debtor came to meet 
his hisab on the Dewali for each year and the Court 
reduced it to 1} per cent: simple; ' 

Held; that the Oourt had. discretion in the matter 
-ae clearly provided in s. 34, Civil Procedure Code, 
Bud that that diseretion was wisely exercised. 

The High Court cannot spell out a new case with- 
out any trace thereof in the Pleadings and evidence 

- and resting on no substantial evidence which can be 
believed. (p. 184, col. 2. J 
The citation of English authorities to consider 
|. Indian Statutes which are not in pari materia is not 
. proper. Raghunath Prasad v. Sarju Prasad (8), 
Hunsraj v. Bejoy Lal Seai (9) and Maung Sein Done 
F. Ma Pan Nyun (10), relied on, libid.] 


Messrs. Mahabir Prasad, J. M. Ghosh, 
Tarkeshwar Nath and Syed Mehdi Imam, 
for the-Appellante, 

Messrs, Sultan Ahmed and N. N. Ray, 
for the Respondents. 

Manohar Lali, J—This is an appeal by 
defendants Nos. 5 to 4 against the judg- 
ment and decree of the learned Subordinate 
«Judge of Chaibassa, dated July 29, 1933, 
by which he decreed thé suit of the Plaintifis 
‘which was brcught to recover a sum of 
“Re. 65,756-3-0 as tif amount due to them 
„Trom the appellants as yell as from otLer 
defendants (who have not appealed). The 
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plaintifs are a firm carrying on moner 
lending business at Jugselai in this province 


-and at Kharagpur in the neighbouring pr 


vince and in other places. Defendant No. 
with his son defendant No. 2 constitute _ 
joint Hindu family. Defendant No. < 
along with bis sons defendants Nos. 4 to Wd 
also constitule among themselves a join 
Hindu familr, The appellant Ram Saga 
(defendant No. 6) is married to the daughte- 
of defendant No. 1. (His Lordship the» 
stated the circumstances which led to th» 
institution of this suit and proceeded). Ir 
the result I reject the contention of the 
learned Oounse] that this appellant neve 
made the acknowledgment on March 19m 
1928, by which he accepted the liability fo» 
Rs. 47,637-3-3. I now proceed to conside. 
whether it has been established to oum 
satisfaction that defendant No, 3 was a 
partner of Bholanath from 1923 as allege 
by the plaintiffs or from some later date ibe 
April 1926, as is the case of tLe defendante 
and in particular, whether he undertook the— 
liability for Res, 47,':37-3-3 on March 19, 
1923, in his capacity as a partner for the 
partnerehip dues which were binding upon» 
him. l 

It was strenuously contended. on behalf 
of ihe respondent that the documentary 
evidence upon the record of this case leavea= 
no manner of doubt that the appellant Was» 
a paitner with Bhclanath in Jharbera and 
other concerns from the beginning of 1923 
and in particular it was pointed out that 
the appellant himself had admitted in his 
evidence and.in the written statement that 
he was a partner with Bholanath from April 
1926. Reliance was placed upon the state 
ment in para. 10 of the written statement of 
the appellant and in particular upon his 
crost-examination at p. 49 at line 4 where 
the appellant stated : 

“For Jharbera my advances were not as loans but 
were for carrying on work—Canposh work went on. 
in name of Bhola for a few months in 1926 and ‘so 
in 1927. Jn 1928, Bhola did work there as his‘ own 


exclusively in his kkas name. For karbar in: his 
name in 1926 and 1927, 1 was a partner, 1 can't 


“gay if he worked in 1925. I made advances these 


years 1926-27 as partner for carrying on work.... 
1 have khatas and bills showing my disbursements 
on dharbera; they will shcw the date on which I 
became partner.” 


By the consent of the parties, the.issue 
which was raised on this topic was Issue 
No, 5 which distinctly admitted that defen- 
dant No.3 was a partner from April 1926; 
otherwise 1 donot see why the issue was 
framed ‘as “Was defendant No. 3 a partner 
before April 1926,” Mr. Mahabir Prasad 
relying upon the case in Bhaggu Lal v. De 
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ruyther (1) contended that a man may 
roneously think that he isa partner and 
fen state ke is a partner but such state- 
memenis are not enough and that the test in 
very case is whether the person has ac- 
uired the rights of a partner or is a mere 
reditor, He argued that it wastrue that 
| appellant was anxious to be called a 
~artner although inthis case all the facts 
nd. circumstances pointed to thé conclusion 
Bhat bis client was no more than a creditor 
siowever erroneously he thought himself to 
>» a partner, and however foolishly he 
“revailed upon the plaintiffs to putin his 
ame as a partner in thé books of the 
—xccount by which he acknowledged the 
lebts of Bhcla as partnership debts. His 
urther argument was based upon the fact 
hat there could be no partnership in law 
because tke terms of the lease, granted by 
Whe Gangpur Estate to Bholanath and 
B. K. Sanyal, themselves admittedly con- 
tained an express stipulation that no part- 
ner could be introduced without the sanc- 
tion of the estate and the previous sanction 
of the Bihar Government ; in other words 
the argument of the learned Counsel was 
that the appellant was neither in law nor in 
fact at any material time a partner with 
Bholanath however erroneously he believed 
it: himslf or represented to others by his 
assertion that he was a partner and that all 
that the evidence conclusively established 
was that Madho was really given 9 annas 
share in the profits and 9 per cent, interest 
on his advances in the capacity of a cre- 
ditor. Before dealing with the facts which 
are established to our satisfaction in this 
case, itis desirable to state that the law 
upon this point is very clear, It was decid- 
ed as long ago as 1872 by their Lordships 
of the Judicial Committee in Mollwo, March 
& Co. v. Tha Court of Wards (2) that: 
“It appears to be now established that although 
a right to participate in the profits of trade is a 
strong test of partnership, and that there may be 
cases where, from such participation alone, it may, 
as a presumption, not of law but of fact, be 
inferred; yet that whether that relation does or 
does not exist must depend on the real intention 
and contract of the parties.... Where a man 
holds himself out as partner, or allows others to 
do it, the case is wholly different. He is then pro- 
perly estopped from denying the character he has 
assumed, and upon the faith of which creditors 
-may be presumed to have acted: A manso acting 
- may be rightly held as a partner by estoppel]. Again, 
wherever the agreement between Parties creates a 
‘relation which is in substance a partnership, no 
mere words or deelarations to the contrary will 
prevent, as regards third persons, the coneequences 


.Q) 4 A 74; A WN 188), 192, - 
(2) (1872) LR4P Oal - 
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flowing from the real contract .... It is sufficient for 
the present decision to say, that to constitute a 
partnership, the parties must have agreed to carry 
on business and to share profits in some way in 
common.” 


These weighty- observations must be care- 
fully kept in view. (His Lordship then 
discussed evidence and proceeded’, But the 
appellant argues that he could never be 
8 partner in law so long as the sanction 
of the Bihar Government and the Gang- 
pur Estate was not taken and relies on 
the case in Bipul Chandra Gupta v. 
Nasib Ali (3). In that case the plains 
tiff instituted a suit asking for a decree 
against defendant No, 1 and his brothers, 
for an account and forthe money that might 
be found due to the plaintiff; the defence 
to the action was that s. 4, Companies Act, 
1852, was a bar to the suit as the partner- 
ship consisted of more than 20 persons and 
was not registered under the Act. 
The learned Judges found that there was 
no partnership in that case at all, that the 
deed of partnership relied upon was not & 
deed executed by all the partners in favour 
of all, but one between defendant No. 1 on 
the one side and the other partners on the 
other, and they pointed out that defendant 
No. 1 alone was the partner, who alone had 
the authority to carry oa the business and 
that the business had commeaced before 
the other partners were takea in and that 
these persons were taken under the express 
condition that they would have no power 
to interfere with regard tothe carrying on 
of the business and that the other defene 
dants had only a share in the profits, 
Upon these facts, it was found that the 
association cartied on no business ag an 
association and so did not come within the 
scope cf the Companies Act; the judgment 
of the lower Oourt dismissing the suit was 
set aside ani the case was remanded for 
disposai on the other points. 


But what are the facts here? This is not 
a Psrsnership action but an action bya 
creditor to-recov.r moneys due from the 
appellant who has acknowledged the debt 
as a partnership debt. Whether there was 
a valid consideration in law to support this 
acknowledgment will be cofsidered later, 
(His Lordship after discussing evidence 
proceeded). ‘The important questions which 
present themselveg at this stage for con= 
sideration are, firstly whether the defendant 
is liable to the plaintiffs to pay the sum 
which he acknowledged by reason of tne 
fact that as found by me above, he was a 


(3) 13C W N 638; 1 Jad. Cae. 6.5, 
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partner on the date of the acknowledgment 
irrespective of the fact that the sum which 
he acknowledged was not a partnership 
debt; and in the alternative whether the 
acknowledgment can itself be made the 
basis of the suit, in other words whether the 
acknowledgment was for a valid considera- 
tion. that can be recognized by law. 

To take up the first question: the provi- 
sions of the Contract Act, embodied in 
s. 249 make it quite clear tbat although each 
partner is liable for debts and obligations 
incurred, while he is a partner, in the usual 
course of business. by or on behalf of the 

‘partnership, the person who is admitted as 
a partner into the existing firm (like the 
position cf defendant No. 3) does not there- 
by become liable to the creditors of such 
firm for anything done before he became a 
partner. In the present case, I have held 
that the plaintiffs were merely the creditors 
of Bholanath before the appellant was agreed 
by him’ to be taken into partnership after 
April 1926. Upon this finding, it ig 
ulinecessary to consider the interesting 
argument which was advanced at great 
length before us as to what the position of 


the appellant would have been if it 
had ‘been held that the debts due 
to ‘the plaintifs which amounted . to 


Rs. 36,076-7-3 on November 6, 1926, were 
the partnership debts. It was argued, how- 
ever, that it was not open to the appellant 
td.contend that the debts which he ac- 
knowledged were not partnership debts 
by reasons of the acknowledgment which 
he made on March 19, 1928, especially when 
it was one of the terms of the partnership 
that he would be taken in and treated asa 
partner only and in case only if he under- 
took to pay the debts of Bholanath. In my 
opinion. this argument cannot be accepted. 
There is no clear evidence upon the record 
as to the terms of the partnership which 
were agreed upon between defendant No. L 
and defendant No. 3. Unfortunately, 
Bholanath and Madho fell out and ath ugh 
the officer of the Gangpur state (P. W. 
No.. 1) intervened he could not arrive at 


any final decision or settlement beyond 
interim negotiations or attempted settle- 
ment; in ths course of such attempted 


settlemenisa draft agreement was prepared 
an some date in 1929 which is to be found 
at p. 171 as Ex. &4. Is shows that Bhola- 
nath (who is stated to be the first party in 
that agreement) had taken a lease from the 
Gangpur Estate on September 11, 1925, and 
started a business with his own capital and 
later thinking it desirable to introduce a 
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financing -partaer he had agreed to admit 
Madho into the partnership aud thatthe 
sums which defendant No, 1 had already 
spent should be fixed at Rs. 1,50,006 subject 
to the fixing of an exact figure after going 
through the accoun® books and that he 
(Madho) will also deposit in a bank a 
further sum of Rs. 75,000 as a loan or 
advance to the partnership carrying interest 
at 9 per cent. annually. The only oral 
evidence on this point is the evidence of 
Bhola's son Brij Behari at p. 42 already 
quoted above in these words: 

“He (Madho) was taken in on the condition that 


he would pay off all our previous liability and 
investments to thetune of 14 lakhs of rupees.” 


But it lacks corroboration, is contrary to 
the case set up by the plaintiff and is in- 
terested. In my opinion, it is impossible to 
determine accurately the terms of the 
partnership and whether it was one of 
the conditions which was finally agreed 
upon between the parties that Bholanath 
would take in Madho as a partner only if 
he undertook to pay the liabilities of 
Bholanath. It is noticeable that this case 
is at variance with the entire case of the 
plaintiffs. It may be that Madho undertook 
to pay some of the liabilities of Bholanath 
to the creditors which were incurred in en- 
larging the Jharbera business in which he 
was being taken in as a partner (as 
appears from the terms of the draft agree- 
ment which I have just quoted) or it may 
be that Bholanath being a samdhi of Madho 
prevailed upon Madho to pay all his 
private dues also. But be that what it: 
may, I am unable to hold upon the materials 
now properly bafore me that when Madho 
acknowledged the debt on March 19, 
1928, he was doing anything beyond merely - 
acknowledging the correctness of the amount 
which stood in Bhola’s khata 

Tnis acknowledgment of debt by Madho 
on March 19, 1923, isa mere acknowledg- 
ment, By it aad in it no promise to pay 
can be inferred on behalf of Madho to pay 
this debt. The true effect of an acknow- 
ledgment was pointed out by this Oourt 
in Deoraj Tewari v. Indrasan Tewari (4) 
and it was held that there must be a 
distinct promise and not a mere acknow- 
ledgment before the party acknowledging 
can be saddled with any liability and that 
the rule which prevails in this country 
departs from the rule of English Law where 
an acknowledgment of debt has always 
been - understood to connote and imply 


Pat. 708; 120 Ind. Oas. 470; A I R 1929 Pat. 258; 
T 169; Ind. Rul, (1930) Pat, 38. an 
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a Promise to pay but this doctrine has 
never found favour in India. It was also 
pointed out that there may be cases in 
which an acknowledgment is’ not merely 
an acknowledgment of the existing debt 
but the words there nay be such from 
which a clear promise to pay may be made 
out thereby bringing the acknowledgment 
within the provisions of s. 25 (3), Contract 
Act, and that although an acknowledgment 
implies a promise to pay under s. 25, Con- 
tract Act, nevertheless a promise must be 
distinctly expressed and a mere acknowledg- 
ment is insufficient to create a new contract 
asis contemplated under s. 25. I cannot 
forget the case of the plaintiffs that this 
Was a mere acknowledgment of a pre- 
existing debt of Madho (jointly with Bhola). 
The case of the plaintiff on this point has 
already been indicated and it may be 


repeated here. The second witness for the 


plaintiff Suraj Mal, when cross examined 
with respect to this acknowledgment stated 


as follows at p. 33: 

- “I cannot give any reason for adding the name of 
Madho in the khata. Madho asked us to do so—we 
would not have added had he not so requested; he 
did not give any reason.” 


The deceased partner of the plaintiff in 
his evidence in the Midnapur suit which is 
Ex. 56 stated to the same effect. At p. 116 
he states as follows: J 

“If Madho Prasad did not sign this hatchitta 
(new account) on March 19, 192%, we could have 
Btill made him liable for the Rs. 47,637 odd.” 


It is clear then that the case of the plaint- 
iff is and has always been, that all the 
dues in this account. which came up to 
Rs. 47,637-3-3 on October 26, 1927, were 
really the dues of Madho and Bhola and 
he simply acknowledged his own debt. But, 
as stated above, I have found that the 
facts established are just to the contrary, 
namely that Bhola was indebted on that 
date in a certainsum to the plaintiff and 
Madho simply acknowledged that debt asa 
debt due from Bhola, The important ques- 
tion which now arises for determination is 
what is the consideration whieh was the 
foundation of this new contract of the 
plaintiff with Madho assuming that the 
acknowledgment can be construed as a 
promise to pay the debt of another. The 
learned Subordinate Judge dealt with this 
matter at p. 75 and he sought to find some 
sort of consideraticn in the fact that Madho 
was getting 9 annas share in the Jharbera 


concern, that the initial outlay was to be- 


Rs. 1,°0,000 which sum he was to pay to 
Bhola and by executing that hatchitta he 
incurred no more liability than he had 
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already undertaken orally in 1925 or 1926 or 
under the draft, agreement (Ex. 04). I am 
unable to agree. Unless the terms of the 
partnership are accurately known, ib would 
be dangerous to speculate. Indeed the 
plaintiffs did not suggest any consideration 
for this new contract which was made by 
Madho with them on March 19, 1923, by 
stating that they had abstained from doing 
anything by reason of this acknowledgment 
by Madho. This was the foundation of a 
serious contention raised by the learned 
Counsel for the appellant before us that the 
plaintiff ought not to be allowed to make 
out a new case in the Appellate Court 
because he submitted that the plaintiff 
must succeed or fail upon proof that the 
liability of Rs, 47,637-3-3 was the old 
continuing liability of Madho (along with 
Bhola) and if the appellant was able to 
establish that this was never the liability 
of Madao, the plaintiff's suit must be dismiss- 
ed as against him. Sir Manmatha Nath 
Mukherji appearing for the respondent on 
the other hand argued that the appellant 
must be confined to his case, that he never 
signed this acknowledgment and that it 
was a forgery and that if we come to the 
conclusion that the acknowledgment was 
genuine we should not embark on a con- 
sideration of any other case and he pointed 
to para. 17 of the written statement of the 
appellant wherein he stated as follows : 

“That it is equally untrue to state that 
Rs. 47,637-3-3 or any money, was found due to the 
plaintifis and by the defendants up to October 
26,1927. That the acknowledgment of thie liability 
is not admitted. Even if it was so admitted by 
defendant No, 1 it was a collusive and fraudulent 
affair.” 

In my opinion, we should adopt the 
course accepted by their Lordships of the 
Judicial Committee in Umrao Singh ‘v. 
Lachman Singh (5). The real question in 
the case before us is whether the plaintiff 
is entitled to recover the entire sum 
acknowledged by defendant No. 3 on March 
19, 1923, or any portion thereof and it is 
open to this Court to consider this question 
so long as and only so far it is not inconsis- 
tent with the pleadings or with such of the 
evidence adduced by the parties which we 
may hold to be trustworthy. It was also 
Pointed out by the appellant that the plain- 
tiffs had based their cause of action din 
para. 13 of the plaint as the date of 
acknowledgment and therefore it was argued 


e 
(5) 33 A 344; 10 Ind. Oas. 285; 38 E A 104; 14 00 
133; 8 AL J 465; 15C W N 497; 13 O L J 519; 9M 
L T 507: 13 Bom. L R 404; 21 ML J 637; (1911) 2M 
W N 243 (P O). 
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that if it is found that there was no 
consideration for this acknowledgment as 
suggested by the plaintifisin their plaint 
and in evidence, then the suit of the 
plaintiffs should fail.” It was argued by 
Sir Manmatha Nath Mukherji in reply 
that the acknowledgment mugt be construed 
as a new contract or novation within the 
meaning of s. 62, Contract Act, and that 
‘the consideration for this contract was the 
wiping off of all the old liabilities of 
Bholanath by the undertaking of a new 
liability by the appellant and Bhola in 
which the rate of interest was reduced from 
2 per cent. to 14 per cent. as mentioned 
in para. 10 of the plaint. The learned 
Counsel for the appellant replied that the 
liability of Bholanath cr his son was 
never wiped off, that their liabilities re- 
mained intact and that the case would 
have been different if Madho kad undere 
taken the whole of the liability of Bholanath 
upon the plaintiffs discharging Bholanath 
and his son from their old liabilities or 
agreeing to reduce the rate of interest in 
consequence of his acknowledgment by 
Madho, and pointed out that this case was 
never sought to be made out by the 
plaintiffs throughout the protracted trial. 
This argument of the appellant must be 
accepied. It was then argued that the case 
falls within the provision of s. 127, Con- 
tract-Act, which provides that 

“anything done, or any promise made, for the 
benefit of the priacipal debtor may be a sufficient 
congideration to the surety for giving the 
guarantee,” 

In the present case nothing was done 
ncr was any promise made for the benefit 
of the principal debtor. The case appears 
to be covered by illustration (e) which is 
as follows; 

“A sells and delivers goods to B, O afterwards, 


without consideration, agrees to pay for them in 
default of B. The agreement is void.” 


I ask myself where isthe consideration 
for this agreement and is this agreement 
not void? Upon the facts found, there can 
only be one answer to this question. There 
is no consideration for this agreement and 
therefore the agreement must be held to be 
void [see the case in Janki Nath v. Dhokar 
Mall Kedar Bux (6)]. It would have been 
‘open to the plaintiff to allege and prove that 
were it not for this agreement of March 19, 
1928, he would not have waited any longer 
but would have proceeded*to sue Bholanath 
or that he reduced the rate of interest from 
2 per cent. to 14 pef cent. cnly because 


- (6) 16 PL T 897; 156 Ind, Oas, 200; T R1935 
PA 376: TR P698. ER Ty 


MADHO PRASAD V, GOURI DUTT GANESH LaL (PAT.) 


183 10 


Madho undertook the joint liability, but that 
is not the case made out either in the plead- 
ings or in the evidence. It is impossible 
for this Court to spell out this case (argued. 
as an alternative in the argument before 
us (without any trace thereofin the plead- 
ing and evidence and resting on no sub- 
stantial evidence which I can believe. It 
is against, the pleadings and not supported 
by the.evidence. Sir Manmatha Mukherji 
relied upon a case which is quoted in 
Lindley on Partnership, Edn. 8, at pp. 252- 
253. It is the casein Ex parte Whitmore 
(7). The report of that case is not avail» 
able here. It is stated at pp. 252-253 that 
in that case wat 

“Warwick and Olagett became partners. War- 
wick, who had had dealings with merchants in 
America, informed them that he had taken Olagett 
into partnership, and requested them to make up 
their accounts, and transfer any balance due ‘to or 
from him (Warwick) to the new firm. These ins- 
tructions were repeated and confirmed by Warwick 
and Olagett,and were acted on. A debt owing from 
Warwick was placed tothe debit of the new firm, 
and a bill was drawn on the firm, for the amount 
of the debt and was accepted, but was dishonoured. 
On the bankruptcy of the firm, it was held that 
the debt in question had become the joint debt of 
Warwick and Clagett; and not only so, but that 
the joint liability of the two had been accepted in 
lieu of the sole liability of Warwick.” 

It is impossible for me tosay anything 
more about this case (the report not being 
available) than this, that the law which 
prevailsin this country as embodied in 
s. 43, Oontract Act, is entirely different 
from the state of law in England or in 
America. In this country ; 

“when two or more persons make a joint promise, 
the promisee may, in the absence of express agree- 
ment to the contrary, compell any (one or more) of 


such joint promisors to perform the whole of the pro- 
mise,” 


In other words, the liability of joint pro- 
misors in India is both joint and several. 
It may be that in Ex parte Whitmore (7), 
the reason for the decision was that in 
respect of the liability of Warwiek the 
ereditor had to look to the joint liability 
of the two persons and thereby the gole 
liability of Warwick was considerably re- 
duced and that was the reason why this 
question was so decided in bankruptcy 
proceedings. In any event, I refuse to 
consider the applicability of a decision 
pronounced under a different state of law 
when this practice has been repeatedly 
condemned by their Lordships of the Privy 
Council who have pointed out that the cita- 
tion of English authorities to consider 
Indian Statutes which are notin pari 
materia is not proper; see Raghunath 

(7) (1882) 3 Deno 365, 
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rasad v. Sarju Prasad (8), at p. 287, Hunsraj 
*, Bejoy Lal Seal (9) and Maung Sein Done 
. Ma Pan Nyun (10). 

I therefore come to the unhesitating con- 
«lusion that there was no consideration at 
all in law and in fact®to support the ac- 
knowledgment of March 19, 1928, and that 

che plaintiffs cannot enforce any liability 

gainst the appellant by reason of that 

cknowledgment beyond the sums, if any, 
which may be proved to have been taken 
by him from the plaintiffs and which may 
be included in this account. It would be 
convenient to discuss bere if any such items 
have been proved in this case to have been 
taken by the appellant. [His Lordship then 
discussed evidence and proceeded}, It is 
now necessary to deal with two other mat-e 
ters. It was argued by the learned Oounsel 
for the appellants that the rate of interest 
charged by the respondent was very high 
and that a relief should be given under the 
provisions of the Usurious Loans Act on 
the ground that theclaim of the plaintiff 
includes over Rs 47,000 by way of interest 
and in particular that the sum of 
Rs. 9,027-2-0 was calculated as interest for 
one year only up to October 1927. The 
learned Subordinate Judge granted partial 
relief to the defendants when he decreed 
the suit with simple interest on the hatchitta 
amount at 14 per cent. per mensem simple 
and up to the date of the suit only. The 
interest is no doubt high but I am unable 
to hold that the learned Subordinate Judge 
has not exercised his diseretion wisely con- 
sidering allthe circumstances of the case. 
The oral evidence given on behalf of the 
plaintiff is overwhelming to show that the 
‘customary rate of interest which was 
charged from the borrowers was in the 
neighbourhood of what was charged by the 
plaintiffs, It also appears to have .been 
proved that compound interest was calcu- 
lated only when the debtor cameto meet 
his hisab on the Dewali for each year; 
see evidence of P. W. No.5, at p: 37). The 


(8) 3 Pat. 279 at p 287; 82 Ind. Oas, 817; A IR 1924 
PO 60; 51 I A101; SPLT 172; 22 A LJ 105; 2 Pat. L 
R87; 191, W 470; 34. M LT 57; 46 M L J610; 26 Bom, 
L R 595; 280 W N 834:110'LJ 122; (1924) M WN 
te ANDON, 10 O& ALR 1395; 10 WN 

(9)57 IA 110;122 Ind. Oas. 20; A I R1930P O 
59; 57 O 1176; (1930) A LJ 13); Ind, Rul. (19303 PO 
100; 31 L W 309; 34 O WN 342; 32 Bom. L R 550; 
OLS 120; BML 293; (1930) M WN 334 


(P 

(10) 59 I A 247; 137 Ind. Cas. 328; A I R 1932P0 
161; 10 R 322; Ind. Rul, (1932) PC 184; 36 OWN 
726; 550 Ld 403; 34 Bom. L R 1040; 63 M L J 64; 
Tou m: AL J 735; 33 PL R 519; 36 LW 
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learned Advocate for the respondent on the 
other hand contended that there was no 
reason why his client should be deprived of 
interest pendente lite or tillthe date of rea- 
lization on the decretal amount. It is enough 
to say thatthe trial Court hasa discretion in 
the matter as clearly provided in 8. 34, 
Civil Procedure Code. Here the circum: 
stances undoubtedly point to the conclusion 
that the interest as claimed was excessive 
but as it could not be held that the transac» 
tion was unfair as between the parties to the 
suit, no relief could be given under the Usu- 
vious Loans Act. The trial Court therefore in 
my view correctly appreciated the position 
and granted such relieftothe defendants 
as he could from the time that the matter 
of interest came within the domain of the 
Court. The circumstances which I find to 
exist in the present case are quite sufficient 
for us to refuse to interfere with the dis- 
cretion exercised by the trial Court: see 
Isra Prosad Singh v. Jagat Prasad Singh 
(11). I think, therefore, there is no ground 
made out for interfering with the decision 
of the learned Subordinate Judge on this 
point and that the contention of the 
appellants and the respondents must both 
be rejected. 

It was lastly contended by the learned 
Counsel for the appellants thatthe sons of 
Madho should not have been made liable 
personally for the debt which was said to 
have been incurred by their father because 
this was an illegal debt not for the benefit 
ofthe jointfamily but in the natureof a 
speculative transaction. It is unnecessary 
topronounce our opinion on this matter 
because the learned Advocate for the 
respondent frankly stated that in case a 
decree is passed against the appellant 
Madho, the plaintiff would be content to 
have the decree executed against the sons 
for such of the property as they will 
inherit from the father relying upon the 
doctrine of pious obligation of the sons 
to pay the father’s debt and that the 
plaintiff would not ask for personal decree 
against the sons. This declaration, there- 
fore, Would be embodied in the "decree 
that will be passed against the appellant. 

For the reasons already indicated above, 
I hold that this appeal must be allowed in 
part and it should be declared that thé 
Plaintiff is entitled to realize from the 
appellant Madho only the sum of Rs, 7,000 
with interest ab the råte of 14 per cent. 
per mensem simple being calculated from 

QJ) 18P LT 787; 172 Ind. Gas, 187; AI R 1987 
Pat, 628; 16 Pat. 557; 4BR11810RP 308, 
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March 19, 1$28, up tothe date of the suit, 
This isa personal liability of Madho as 
indicated above. As the appellants were 
themselves to blame for this Jitigation 
on.account of defendant No. 3 deliberately 
signing the acknowledgment on March 
19, 1924, the appellants and the respond- 
ents will bear their own costs of this 
litigation throughout as between them- 
se] Ves. 

- Chatterji, J.—[His Lordship after stat- 
ing facts proceeded]. Every partner ‘is 
liable for all debts. and obligations incurred 
while he is a partner in the usual csurse 
by cr on behalf of the partnership (s. 249, 
Part I, Contract Act), Madho will therefore 
be liable forthe loans that were taken 
from the plaintiffs for the partnership during 
the period from April1926to December 28, 
1927. Thetotal amount of these loans is, 
as already stated, Rs. 3,200. The manner 
in which éach particular item is entered 
in the partnership accounts may berelevant 
for the purpose cf settling accounts as 
betweenthe pariners themselves, but it 
does not, in any way; affect the creditor's 
rights. On behalf of the appellants, it is 


contended on the authority in Karamali - 


Abdulla Allarakhia v. Karimji Jiwanji 
(12) that as the plaintiffs advanced the 
amountsto Bhola on his own respon- 
sibility, the fact that he spent the same for 
the partnership does not make the partner- 
ship liable for those debts, This contention 
is apparently in conflict with the provi- 
sions of s. 249 (Part I), Contract Act. Nor 
dces it receive any realsupport from the 
decision in Karamali Abdulla Allarakhia 
v. Karimji Jiwanji (12). At p. 55 the 
proposition is thus s'ated : 

“Where goods are purchased or money raised for 
the joint adventures, and the dealing though osten- 
sibly by an individual is truly and substantially 
adealing of the joint adventure, the adventurers 
ares liable as partnezs. But there is mo such res- 
ponsibility for goods, ete, purchased on the credit 
of an individual adventurer previously to the contract 
though afterwards brought into stock as his contri- 
bution " hee A i 

Exactly the same principle is laid down 
though expressed differently, in s. 2.9, 
Contract Act. In the present case the 
advances, though made ostensibly to 
Bhola, were taken by him truly for the 

artnership and therefore the partners are 
Table. Tt is worth mentioning here that in 
the plaintiffs’ own atcount books the 
‘amounts are debited not against Bhola 
. (12) 421 A 48 at p 55; 26 Ind. Cas, 915; AIR1914 
P 0132; 39 B 261; 17M LT 35; 2 L W 133;17 Bom. 
‘L R103, 18 O W N 837313 A L J 121; 21 O Ld 122; 28 
M LJ 515; (1915) M W N 608E Oh. - So 
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individually but against Bholanath Brij 

bihari, the firm asit was then named. The 
second part of the proposition quoted above 
asis evident from the words underlinec 

(here italicized) by me, refer to pre-part 
nership debts and foes not touch the poin wee. 
now under consideration. 

Asto the appellants’ liability for the 
sum of Rs. 47,637-3-3 based’on ‘the acknow- 
ledgment Ex. 5, it is repudiated by theim 
learned Counsel on the following grounds: 
firstly, that the acknowledgment is not 
genuine. secondly, that it is a mere ac 
knowledgment without any express pro 
mise to pay amounting to a new contract, 
and as such, it is ineffective to charge them 
with liability, and thirdly, that.even if it 
be regarded as acontract, it is without 
consideration and therefore void. [After 
discussing evidence the judgment proceed- 
ed.] Sofaras the adjustment is concerned, 
it implies a contract to pay the sum of 
Rs. 47,637-3-3 found due with interest at 
14 per cent. The former rate of interest was 
2 percent. permensem, The effect of this 
adjuatment is not merely to ascertain the 
amount due and acknowledge liability for 
it but to substitute for ita new liability 
with a reduced rate of interest. After this 
adjustment, could the plaintiffs enforce the 
old liability at the old rate of interest ? 
The answer is, No, The adjustment thus 
creates a new liability and it cannot be 
regarded as a mere acknowledgment. Now 
the question is whether the position is 
different with regard to the acknowledg- 
ment Ex. 5. If it had stood by itself, tit 
would have been difficult to ‘construe it as 
being in the nature of a new contract. But 
ib cannot be considered independently -of 
the adjustment, Ex. 4 because the two are 
parts of the same transaction. Though the 
acknowledgment, Ex. 5 was executed later, 
on March 19, 1928, it was intended to operate 
as if Madho himself was a party to the 
adjustment, Ex. 4. In this- view the 
acknowledgment will have the same legal — 
consequences as the adjustment and will 
therefore be regarded as creating a new 
contract. Now supposing that the acknow- 
ledgment, Ex. 5 does not create a new 
contract, let us see how the plaintiffs’ rights 
are affected, One ‘consequence that will 
follow is that no suit will lie on the. 
basis of the acknowledgment. The law on 
this subject is well-settled ; vide Suraj 
Prasad v. W. W. Boucke (13). This won't 
affect the suit sofaras it is based on the 


(13) 5 Pat. L'J 371; 56 Ind. Cas, 379; A T'R 1920 
Pat, 161;1P LT 190, 
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ljustment Ex. 4. The question then arises 
hether the plaintiffs will be entitled to any 
“lief on the strength of the acknowledg- 
wnt. I have already held that Madho 
«as not a partner before April 1926. He 
«annot, therefore, be litble for the debts 
meacurred previous totbat period. This is 
xpressly provided in s. 249 (Second Part) 
Í tke Contract» Act which runs thus: 
“A person who is admitted asa partner into an 
xisting firm does not thereby become liable to the 


editors of such firms for anything done before he 
yecame a partrer. " 


-It is contended by the learned Advocate 
Wor the respondents that all that this part 
of the section means is that the mere fact 
of a person being admitted as a partner 
«does not make him liable fcr debts incur- 
-ered before his admission but it does not 
prevent him being liable under a contract 
to: the contrary. Reliance is placed on 
P.D. Sarma v. Phanindra Nath Mukherji 
(14) where it has been laid down that 
when a pereon is admitted as a partner 
into an existing firm, he does not thereby 
become liable fcr any debt incurred prior 
to his admission, but he will be so liable 
if (1) the firm as constituted after his 
admission has assumed the liability to pay 
the old debts, and (2) if the creditor has 
agreed to accept ihe new firm as his debtor 
and to discharge the old partnership from 
its liability. This decision has, for its 
support, the following statement of law to be 
touna in Lindley on Partnership, Edn. 8 at 
r “A creditor of one person does not become the joint 
creditor of him and another who enters into partner- 
ship with him merely because the two partners bave 
agreed between themselves that the debts of each shall 
be the debts of both. Unless the creditor accedes to 
that arrangement, he is not bound by it, nor can he 
avail himself of it : his position in fact is unaltered 
he does not lose bis old right, nor does he gain any 
one. 

- Let us now apply these principles to the 
present case. I have already shown that 
Madho as acondition of his admission as 
a partner in the Jharbera concern had 
undertaken the liability for past debts of 
the partnership. This arrangement was 
between the partners themselves and could 
not be binding against the creditors so 
Jong as they did nct accede to it. But the 
plaintiffs as creditors acceded to the arrange- 
ment when after the adjustment of accounts 
up to October 26, 1927 (tke Dewali day) 
closed the account in the name of the old 
firm “Bholanath Brijbihari,” opened a new 
‘account in the name of the new firm “Madho 
Prasad and Bholanath Brijbihari” witha 


` (4) 35 0 WN E93. 
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debit balance of Rs. 47,637-3-3, the amount 
found due on adjustment from the old firm, 
and took a hatchitta on December 28, 1927, 
from Bhola as representing a new firm for 
that amount. Lastly, Madho acknowledged 
the liability for that amount by making 
the entry Ex. 5dated March 19, 1928, in 
the same hatchitta. Thus the old and new 
partners and the creditors all accepted the 
arrangement by which the partners as 
constituting the new firm, assumed the 
liabilities of the old firm. In this view 
it is immaterial whether the acknowledg- 
ment Ex. 5 creates a new contract or not. 
It is quite enough ifit implies a promise 
to pay as every acknowledgment does: 
Maniram Seth v. Seth Rupehand (15), and 
Deoraj Tewari v. Indrasan Tewari (4). The 
principles laid down in P. D. Sarma v. Pha- 
nindra Nath Mukherji (14), and also in Lind- 
ley on Parnership are folly applicable to the 
facts of the present case. Oonsequently 
Madho and withhim his sons are liable for 
the sum of Rs. 47,637-3-3. 

The next question is whether there is 
any consideration for the contract that is 
supposed to be created by the acknowledg- 
ment Ex. 5. It cannot be disputed that 
there was good consideration as between 
Bhola and Madho because as the evidence 
shows the latter was taken in as a partner 
with 9 annas share in the partnership 
business in consideration of his undertaking 
the liability for the part debts of the 
partnership. The learned Counsel for the 
appellants, however, contends that to support 
the contract there must be consideration 
moving from the plaintiffs which is not 
even pleaded, much less proved, This 
argument loses sight of the fact that 
under the Indian Law as enacted in s. 2 
(d), Contract Act, consideration need not 
necessarily move from the prcmisee ; it may 
move from any other person. Section 2 (d) 
runs as follows: 

“When, at the desire of the promisor, the promises 
or any other person has done orabstained from doing, 
or does or abstains from doing, or promises to do or 
to abstain from doing something, such act or absti- 
nence or promise is called a consideration for the 
promises 

This affords a complete answer to the 
learned Counsel’s argument.” He also refers 
to the following Illus. (e) under s. 127, 
Contract Act :. . 

“A sells and deliverg goods to B. C afterwards with- 


out consideration agrees to pay for them in default of 
B. The agreement is void.” 


But if in this [lustr&tion, B agrees to give 
C a share in the profits to be derived from 
(15) 33 01047; 331 A 165;2 NUR 190;4 OLS 94 

100 WN 874 (PO). 
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the goods, can the agreement by C to pay 
A be said to be without consideration ? 
Certainly not. The position in the present 
case is almost similar. The plaintiffs ad- 
vanced loans to Bhola. Bholaagreed to 
take Madho as a partner in the business for 
which the loans were taken, Madho in his 
turn agreed to re-pay the loans to the plain- 
tiffs. Even assuming that some considera- 
tion directly moving from the plaintiffs 
was neceseary, I think this is well-esatab- 
lished by the admitted or proved facts. 
The plaintiffs opened a new khata in the 
name of Madho jointly with Bhola and 
Brijbibari and accepted Madho as a joint 
debior. Theold liability was wiped off and 
a new liability substituted instead at a 
lower rate of interest. This situation is 
sought tobe met by the learned Counsel 
forthe appellants by pointing out that in 
view of the provisions of s. 43, Contract 
Act, Bhola and Brijbihari still remained 
liable. In other words, the ccntention is that 
there could be no novation of contract un- 
legs the old debtors Bhola and Brijbihari 
were altogether discharged. But ona 
reference to s. 62, Contract Act, which 
provided that 

“if the parties to a contract agree to substitute a 


new contract for it, or to rescind or alter it, the 
original contract need not be performed ` 
it will appear that a new contract may 
be substituted either between the same 
parties or between different parties, the 
consideration being the discharge of the old 
contract. In the present case, as I have 
already shown elsewhere, the plaintifis in 
the face of the new contract as embodied 
in the adjustment, Hx. 4 could not enforce 
the old liability, As regards parties to the 
contract, no doubt Bhola and Brijbihari 
are still there but under, the old contract 
they were exclusively liable, whereas under 
the new contract, they are jointly and 
severally liable with Madho. The learned 
Counel for the appellants has drawn our 
attention to tbe followingstatement of the 
plaintifs’ munim P. W. No. 2. 

“I cannot give any reason for adding name of 
Madho in the khata Madho asked us to do so; we 


would not have added had he not so requested? he did 
not give any reason;" : 
and also to ths following statement from 
Ganeshlal’s evidence (Ex. 56) in the Mid- 
ngpur suit : 

“If Medho Prasad did not sign this hatchitta (new 
contract) on March 19, 192%, we could have still made 
him liable for Rs. 47,637 odd.” 


‘Upon these statemehts it is argued that 
on the plaintifi’s own showing there was 
no consideration moving from them for the 
new contract, So far as Ganeshlal’s state- 
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ment is concerned, it was just in keeping 
with his case that Madho was a partner 
from the very beginning. As regards the 
statement of P. W. No. 2, although he cannot 
give any reason for adding Madho’s name 
in the khata, he d8es say that this was 
done at Madho's request, Whatever may 
be the implication of these statements, the 
adjustment of accounts, the vpening of the 
new khata and the acknowledgment by 
Madho are established facts and from these 
facts it is for the Court to draw the legiti» 
mate inference. With reference to the 
contention of the learned Counsel for the 
appellants that consideration was not 
pleaded, I should observe that the relevant 
facts areset forth in para. 10 of the plaint, 
It is stated there that 

“defendant No. 3 requested the plaintifis to open 
an account in the joint names of defendants Noa, 
1, 2 and 3 and square up the previous account 
standing inthe names of defendants Nos. 1 and 
2, Accordingly the plaintiffs opened an account 
in the names of defendants Nos 1, 2 and 3 with 
an opening balance of Rs. 47,637-3-3 and squared 
up the previous account on December 28, 1927 
Subsequently... defendant No. -3 signed the hkat- 
chitta himself and thereby acknowledged his lig- 
bility to the extent of Rs. 47,637-3-3 .....Tha 
defendants bythe said hatchitia promised to pay 
interest at the reduced rate of Re, 1-8-0 per cent. per 
mensem,” 2 

The defendants on the other hand in 
their written statement did not plead want 
of consideration. Oonsidering the broad 
facts established in the case, Jam of opinion 
that there was good consideration for the 
contract represented by the acknowledg- 
ment, Ex. 5. 


The plaintiffs’ claim with regard to the. 
sum of Rs. 7,000 advanced on March 19, 
1928, stands on a different footing becausa 
it was taken by Madho himself. Madho’s 
caseis that he borrowed this sum at the 
request of Bhola and made it over to him. 
The entry, Ex. 5a regarding this amount 
shows that it was taken for paying royalty to 
the State. The learned Subordinate 
Judge has shown in his judgment how 
Madho made various conflicting statements 
regarding the circumstances under which 
he borrowed this amount. The entry, 
Ex. 5a also is inconsistent with Madho’s 
case that he borrowed the amount on behalf 
of Bhôla. I have no hesitation in holding 
that his statement on the point is false and 
that he did borrow the sum of Rs. 7,000. 
Even assuming that the sum was borrowed 
On behalf of Bhola,it was obviously for the 
purpose of the partnership; in that view also 
Madho will be liable as a partner. Thus 
the appellants are liable for both the items 
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of the plaintiffs’ claim, namely Rs. 47,637-3-3 
and Rs. 7,000. 

The next contention advanced by the 
learned Counse! for the appellants relates to 
interest. The plaintiffs claimed compound 
interest with yearly ests at 14 per cent, 
onthe sum of Ks. 47,637-3-3 from October 
26, 1927, andon Rs. 7,000 from March 19, 
1928. The sum of Rs, 47,637-3-3 itself 
included compound interest at the rate of 
2 percent. with yearly rests. The plaint- 
iffs’ evidence shows that interest was com- 
pounded at the time of its adjustment. As 
there was no adjustment subsequent to 
December 28, 1927, the learned Subordinate 
Judge has allowed simple interest at 14 per 
cent. per mensem on Ks. 47,637-3-3 and 
Rs. 7,000. As regards the sum of 
Rs. 47,637-3-3 the learned Counsel's conten 
tion is that it includes a large amount of 
interest and that compound interest at 
2 per cent. with yearly rests is usurious. 
The plaintiffs have adduced overwhelming 
evidence to show that according to the 
mahajani practice interest is charged at 
not less than 2 per cent. per mensem and is 
compounded at the time of adjustment on the 
Dewali day of every year, That evidence 
has been accepted by the learned Subordi- 
nate Judge and nothing has been shown to 
us from which wecan say that he was 
wrong. It cannot be said asa matter of 
general rule that 2 per cent. compound 
interest in the case of unsecured loans is 
necessarily high. 

There is a cross-objection by the plaint- 
_iffs relating to interest because the learned 
‘Subordinate Judge disallowed compound 
interest on the sums of Rs. 47,637-3-3 and 
Rs. 7,000 and also because he has refused 
pendenie lite and future interest. As 
regards refusal of compound interest 
the learned Subordinate Judge has given 
very good reasons. The granting of 
pendente lite and future interest lies in the 
discretion of the Court. In view of the fact 
that the sum of Rs. 47,63/-3-3 includes a 
large amount of compound interest; the 
learned Subordinate Judge was quite right 
in exercising his discretion not to allow 
pendenie lite and future interest. The 
‘eross-objection must, therefore, fail. 

. There is another small point, Defend- 
ants Nos. 4 to 7 are sons of defendant No. 3, 
and for his debts, there cannot be a personal 
decree against them, The learned Advo- 
cate fcr the plaintifis-respundents concedes 
this. Therefore, in the decree it should be 
made clear that it cannot be a personal 
‘decree against defendants Nos. 4 to 7. 
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Subject to this modification I would dismiss 
the appeal and also the cross-objection. But 
in view of the fact that I have not accepted 
the plaintiffs’ case that Madho was a 
partner from the very beginning of the 
transaction with the plaintiffs, I would order 
that parties do bear their own costs in 
this Court. (On account of the difference 
of opinion, the case was placed before a 
third Judge who delivered the following 
judgment). 


Fazi Ali, J.—This appeal was originally 
heard by a Division Bench of this Court, 
but owing to a differenze of opinion be- 
tween the learned Judges who constituted 
the Bench the following point has been 
referred tome for decision ; 

“Whether appellant No, 1 is liable by 
virtue of the acknowledgment dated 
March 19, 1923 Ex. 9). 

In order to explain this point, I shall 
briefly refer to certain facts. Appellant 
No. 1 Madho Prasad and bis four sons 
(appellants Nos. 2 to 5) have preferred this 
appoal against a decree passed by the Sub- 
ordinate Judge of Manbhum-Sambalpur 
under which they have been held to be 
liable along with respondents Nos. 2 to 4 
to pay a sum of Rs. 61,0/0-7+6 besides the 
costs of the suit to the plaintiffs who are 
a firm of money-lenders. The plaintiffs 
have impleaded in the suit two groups of 
defendants, namely the appellant and 
respondents Ncs. 2 to 4 who belong to 
different families. Madho Prasad (uppel- 
lant No. 1) is the head of one of the families 
and Bholanath (now dead), who was dce 
fendant No. 1, was the head of the other 
family when the suit was instituted. The 
two families are connected by marriage as 
appellant No. 4 Ramsagar is married to the 
daughter of Bholanath and Madho Prasad 
and Bholanath jointly carried on certain 
business at Panposh, a place in the District 
of Singhbhum. The question to be decided 
by me is whether a sum of Rs. 47,637 odd 
to which Ex. 5 relates and which is the 
largest item in the plaintiffs’ claim is pay- 
able by both sets of defendants or by 
respondents Nos. 2 to 4 only. It may be 
stated here that the prfncipal amount 
clain.ed by the plaintifs in the suit cone 
sisted of two main items, one of Rs, 47,637 
odd aud another,of Rs. 7,000. So far as 
ihe latter amount is concerned, both the 
learned Judges are agreed that it is payable 
by both sets of defendants, 

It appears that Bholanath and his son 
Brij Bihari used to carry on business as 
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contractors not only at Panposh but at two 
otter places also, namely Amghat and 
Ohskradharpur. For the purpose of con- 
ducting their business, they had to borrow 
large sums of money from time to time since 
1923 from the plaintiffs and the sums which 
they borrcwed from and those which they 
paid to the plaintifis towards their debts 
used to be entered in the plaintiffs’ books 
under a kkata which stood in some years in 
the name of Bholanath alone and in some 
years in the names of Bholanath and Brij 
Bihari. The account between these persons 
and the plaintifis used to be adjusted 
periodically and the amount found due 
against them used to be noted in a book 
called ‘ hatchitta bahi”, Previous to 1927 
the entries in the ‘hatchiita bahi’ were 
signed by Bholanath alone in acknowledg- 
ment of his liability for the amount stated 
therein. At the beginning of the year 1984 
Sambat which corresponds to October 26, 
1927, a khata was opened by the plaintiffs 
in the name of Bholanath Brij Bihari as 
well as Madho Prasad; The heading of this 
khata which precedes the relevant entries 
reads as follows : 

“The account of Madho Prasad and Bholanath 


Brij Bihari, at present residents of Panposh, dated 
re : Kartik Sudi 1984, corresponds to October 28, 

On December 28, 1927, Bholanath made 
the following entry in this bahi and put his 
signature below the entry across four stamps 
of one anna each. 

“The accounts having been compared the balance 
due up to ist Kartik Sudi 1984, Sambat correspond- 
ing to October 26, 1927, is in words Rupees forty 
seven thousand six hundred thirty seven, annas three 
piés three only, on which interest will run at 14 p. c. 
p. m. Rs, 47,637-3-3, 

(Sd), Madho Prasad and Bholanath Brij 
bihari by the pen of Bholanath dated 
oe 26, 1927. Signed on December 28, 
Ni ie 

The whole of the entry which was made 
cn December 25, 1927, is marked as 
Ex. 4. On March 19,1928, Madho Prasad 
wrote just below the entry Ex. 4 as 
follows : 

“Signed Madho Prasad by my own pen, October 26, 
34927. Amount Rupees forty seven thousand six 
hundred thirty seven, annas three and pies three only, 


interest at one and a half per cent. Rs. 47,637-3-3.- 


Date of signature March 19, 1928.” 


This entry is Ex. 5 and is followed by a 
third entry showing that a sum of Rs. 7,000 
was borrowed by Madho Prasad and Bhola- 
nath and Brij Bihari on the same day and 
below that entry ate the signatures of 
Madho Prasad and Bholanath Madho Prasad 
signing for himself and Bholanath signing 
for himself and Brij Bibari. A ques- 
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tion here arises as to- why Madh 
Pragad's name was introduced for the firs» 
time in the hatchitta account book on Octo» 
ber 26,1927. The plaintiffs’ cass was tha’ 
though the accounts previous to 1927 stooo 
in the name of Biolanath and Brij BihaTiwm 
only, all the loans entered therein hadi 
fact been contracted both by Bholanath andad 
Madho Prasad and it was at the request o 
Madho Prasad himself that his name was 
not disclosed in the books. It was stated 
on their behalf that Madho Prasad being 
in the service of the Bengal Nagpur Rail- 
way, feared that the railway authorities 
would not approve of his carrying on con- 
tract work on his own account and so he 
asked the plaiutifis not to enter his name 
in their books. It was also the case of the 


-plaintiffs that Bholanath and Madho Prasad 


had taken a lease in respect of a lime- 
stone quarry at Jharbera from the Feuda- 
tory Chief of the Gangpur State within 
which Jharbera is situated and the sums of 
money borrowed by the defendants from 
the plaintiffs were all invested in that 
business which was jointly carried on by 
all the defendants. The case of Madho 
Prasad (appellant No. 1) on the other hand 
was that Ex. 5 was not in his handwriting 
nor did it bear his signature and that the 
sum of money to which Ex. 5 related was 
the exclusive debt of Bholanath and he 
was not liable for them. The learned Judges 
who originally heard this appeal have diş» 
believed both the plaintiffs and Madho. 
Prasad on certain important points. The 
evidence on the record shows that in the 
year 1925 a lease was taken by defendant 
No. 1 and one B. K. Sanyal of a limestone 
quarry at Jharbera and both the learned 
Judges have held that defendant No. 3 be- 
came a partner of Jharbera. business since 
April 1926. Thus the plaintiffs’ case that all 
the debts for which the adjustment took 
place in 1927 were debts contracted for 
Jharbera business has been digbelieved and 
their case that the loans had been contract- 
ed by defendants Nos. Land 2 as well as 
defendant No. 3 since 1923 has also not been 
accepted. The learned Judges have further 
found that the entry Ex. 5 is in Madho’s 
own handwriting and bears his signature. / 
Upon the findings of the learned Judges 
the points which are now beyond contro- 
versy are: (1) that respondents Nos. 2 to 4 
who have not appealed from the decree of 
the trial Court are in any event liable for 
Rs. 47,637-3-3 and (2) that the appellant 
and respondents Nos. 2 to 4 are joint and 
severally liable for the sum. of Rs, 7,000 
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«hich was borrowed on March 19, 1928, by 
adho Prasad and Bholanath expressly 
or the purpose of the business at Jharbera. 
fhe learned Judges, however, are not 
agreed as to tLe legal effect of Ex. 5 or in 


other words on the question as to whether 
E making the entry Ex. 5 Madho Prasad 







ade himself in law liable jointly and 
everally with the other defendants for the 
um of Rs. 47,637 odd. Manchar Lall, J. 

as expressed the view that the words 
written by Madho Prasad did not imply a 
promise to pay and even if they did, the 
promise being without consideration, cannot 
be enforced’ against him and his sons. 
Chatterji, J. has on the other hand given a 
number of reasons in support of the oppo- 
site view, namely that Madho Prasad has 
by means of the acknowledgment (Ex. 5) 
made himself liable for the entire amount 
stated therein. _ 

It may be stated here that one of the 
points raised on behalf of the appellants 
was that even though Madho Prasad 
might bave erroneously thought that he 
was a partner in the Jharbera business, 
his true position was that of a creditor and 
not that of a partner and this contention 
was based on the fact that under the terms 
of the lease relating to the Jharbera quarry 
no one could be taken in as a partner with 
the lessees except with the sanction of the 
Local Government obtained through the 
lessor and the, ‘Political Agent. Tnat point 
has becn decided against the appellant, but 
it does appear that after Madho Prasad 
had invested a large sum of money in the 
Jharbera business, he and defendant No. 1, 
quarrelled with each other and in spite of 
the intervention of Mr. Christian, the Super- 
intendent of the Gangpur State, they could 
not be reconciled. he result is that no 
deed of partnership has yet been executed 
and there is evidence on the record to show 
that Bholanath has been trying to take in 
another person Jairam Walji as his part- 
ner in preference to theappellant. Upon 
these facts the view which has been ex- 
pressed by Manohar Lall, J. as to why 
Madho Frasad acknowledged a debt for 
which Bholanath and Brij Bihari were 
liable is as follows : 

“But later on his evidence discloses that owing to 
some difference the appellant ceased to invest fur- 
ther sums before he got the written sanction of the 
Gangpur State which was to be granted on the 
settlement of the agreement of partnership, a drait 
whereof was actually reduced into writing, but 
unfortunately the agreement was never completed ; 
the appellant being perhaps anxious to obtaine some 
documentary proot as he suggested in the argu- 
ment deliberately went and acknowledged the debt 





MADHO PRASAD v, GOURI DUT? GANESH Lar (PAT) 


191 


which was not his debt nor the debt of the part- 
nership into which he thought he had entered and 
for which he was not getting any documentary evi- 
dence, but was a personal debt of Bhola. The plain- 
tiff himseif knew that Madho was bsing approached 
by Bhola as a financier even in May 1329 [see 
Ex. F (14) at p. 51}; this entirely demolishes the 
ease of the plaintiffs that from 1923 onwards the 
moneys which he had advanced to Bhola were 
being advanced both to Bhola and Madho on 
account of Jharbera concern. It is also established 
that there was never any representation to the 
plaintif (upon which he ever acted to his detri- 
ment) by or on behalf of Madho that he was a 
partner with Bhola. I have already stated more 
than onca that it has been fully established that 
the plaintiff never started advancing money to 
Bhola from 1923 onwards on the distinct under- 
standing that Madho was to be held liable for 
these advances.” 

The learned Judges have stated in 
their order by which they desired this 
case to be referred to a third Judge, 
that they agree on all points except the 
point on which the reference has been 
made, but it appears that while Manohar 
Lall, J.has proceeded on the assumption 
that the entire debt covered by Ex.5 was 
the debt of Bholanath and Brij Bihari, 
Ohatterji, J. has expressed the view that 
Madho Prasad was liable for a small sum 
of Rs. 3,500 which was borrowed from the 
plaintifis for the purpose of the Jharbera 
business between April 192 and Decem- 
ber 20,1927. The point of difference, how- 
ever is small snd on the findings of both 
the Judges the debt as a whole may be 
regarded as essentially the debt of Bhola- 
nath. The question therefore which I have 
to answer is whether by virtue of Ex. 5 
Madho Prasad is liable to pay a sum, the 
whole or by far the greater part of which 
had been borrowed by Bholanatn and his 
son Brij Bihari. The entry Ex. 5 which 
may be reproduced once more runs thus: 

“Sd. Madho Prasad. By my own pen, November 
26, 1927. Amount, Rupees forty-seven thousand 
six hundred thirty-seven, annas three and pies 
three only, interest at (sfc) one and a half per 
foo 47,537-3-3. Date of Singnature March 19, 

25." 

in this entry Madho Prasad has no- 

where expressly stated that he was per- 
sonally liable for the sum of Rs. 47,637-3-3 
or that he had taken over the liability 
for the payment of this sum upon him- 
self and so the entry standing by itself 
does not help the Plaintiffs. Referring to 
this entry Onatterji, J. says as follows: 
_ “Ifthe acknowledgment had stood by itself that 
is without adjustment? it would have been diff- 
cult to construe it as being inthe nature of a new 
contract.” , e 

Uhatterji, J. has rightly pointed out 
that this entry does not stand alone, but 
follows an entry in the handwriting of 
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Bholanath under the heading ‘The account 
of Madho Prasad and Bholanath-Brij Bibari.” 
All these entries, however, must be read in 
the light of the case put forward on 
behalf of the plaintifs to explain them, 
The plaintiffs’ case on the point has been 
throughout quite a clear and consistent 
‘one, ramely tbat the debts to which the 
entries Exs. 4 and 5 relate were not only 
the debts of Bholanath and Brij Bihari 
but the debts of these persons as well as 
Madho Prasad and the plaintiffs relied on 
the entries Exs. 4 and 5 as astrong piece 
of evidence in support of their case. That 
case, however, having been disbelieved, 
Madho Prasad can be made liable only 
upon certain assumptions which „are not 
warranted by the pleadings and which must 
necessarily be based more or less upon 
surmises. Exhibit 5 has been called an 
acknowledgment, but it is not clear what is 
acknowledged therein. Does it acknowledge 
merely an existing liability or does it create 
a new lability? If the latter be tLe case, 
the entry does not show in what capacity 
Madho made himself liable for the large 
sum of money to which the entry refers 
nor does it show what consideration there 
was for his undertaking to becomie liable 
for that sum In the course of the argu- 
ment before me, it was contended among 
other things on behalf of the respondent 
that the present case is governed by s. 62, 
Contract Act, which provides that if the 
-parties to a contract agree to substitute a 
“new ccntract for it or to rescind or alter it, 

the original ecntract need not be perform- 
ed. In Scarf v. Jardine (16), Lord 
Belbourne explained novation as follows: 
“ “There being 8 contract in existence, some new 
‘contract ig substituted for it either between the 
same parties or between different parties, the con- 
sideration mutually being the discharge of the old 
contract.” 

But the queetion is whether there was 
really and truly a discharge of the old 
contract in the present case. Ncw novaticn 
of contract to have any resl meaning is 
not consistent with the original debtor 
remaining liable in any form. But what 
we find here is that bhelanath acd Brij 
Bihari were liable under the old ĉontraet 
and they continued to be liable under 
the new contract. It has been argued 
that whereas formerly Brij Bihari and 
*Bholanath only were liable, they are now 
liable jointly and severally with Madho 
Prasad. But this simply shows that the 
creditor instead cf having only two persos 


(18) (1882) 7 A O 345;51 LJ QB 612; 47 L T 258; 30 
W R893. 
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as his debtors agreed by Ex. 5 to hav 
three persons without foregoing any right 
which he had against his old debtor» 
On the whole, therefore, I am inclined t 
agree with the view expressed by Manoha 
Lall, J. on this point. : 

It was next contended on behalf of th» 
respondent that the appellant is liable on the 
principle enunciatedin Ex parte Whitmor. 
(7), which has been referréd to in Lin dleya 
on Partnership as an instance where an 
incoming partner can make himself liable 
even for debts contracted by a firm before 
hə joined it. The facts of the case have 
been set out in the judgment of M anohars=« 
Lall, J., and I do not wish to reproduce 
them here. I wish, however, to emphasize» 
that the case does not mark any departure» 
from the law ou the subject which is set. 
out clearly in Lindley on Partnership as» 
follows : 

“If an incoming partner chooses to make himselt 
liable for the debts incurred by the firm prior to 
his admission therein, there is nothing to prevent 
him doing so. But .it must be borne in mind, that 
even if an incoming partner agrees with his co- 
partners that the debts‘of theold shall be taken by 
the new firm, this, although valid and binding 
between the partners, is, as regards strangers, res 
inter alias acta, and does not confer upon them any 
right to fix the old debts onthe new partner. In 
orderto render an incoming partner liable to the 
creditor of the old firm, there must be some agree- 
ment, express or tacit, to that effect entered into 
between him and the creditors, and founded on some 
sufficient consideration. If there be any such 
agreement, the incoming partner will be bound’ by it 
but his liabilities in respect of the old debts will 
attach by virtue df the new agreement, and not by 
reason af his having become a partner.” 


_ Now, before the law so stated can be 
correctly applied, the facts of the ‘present 
case must be clearly borne in mind. It 
appears to me that Bholanath and Brij 
Bibari borrowed money from the plaintiffs 
not as a firm but as members of a joint 
family for several enterprises in which 
they were interested. There is very little 
evidence to show that Bholanath Brij 
Bihari wasthe name of any firm, but on 
the other hand, there is evidence to the 
effect that these persons had business at 
least in four places, namely, Amghat, 
Chakradharpur, Panposh and Jharbera and 
the business at some of these places was 
conducted under the name of Brij Bihari 
& Co., while the business at Jharbera was 
conducted in the name of Pioneer Trading 
Oo. Even assuming, however, that Bhola- 
nath Brij Bihari was the nameof a firm, it 
cannot be said upon the finding. which I 
must accept that when Madho Prasad 
acknowledged his liability, he did so as a 
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«rtoer of that firm. That firm. as the evi- 
nce shows, carried on business at four 
«aces including Amghat and Ohakradhar- 
ir, but Madho had no concern with the 
isiness at these two places, T'herefore 
vart frcm the questton whether the agree- 
ent entered into betwe€n Madho Prasad 
id the creditors was founded on some 
ifficient consideration or not, it is clear 
iat the principle enunciated in Ex parte 
~—hitmore (7), is not applicable firstly, be- 
ausa the debt acknowledged by Madho 
"rasad was not the debt of a firm but-of two 
adividuals who were interested in a num- 
«er of enterprises. and seccndly, because he 
ever became a partner in the firm of 
Bholanath Brij Bihari, even assuming that 
here was a firm of that name in existence. 
“he question therefore tas to be examined 
vurely on the footing as to whether an 
~«cknowledgment by one person of the debt 
«wed by two other persons is by itself suffi- 
sient to make him liable for those debts in 
=n action brought by the creditor to realize 
hem from him. $ 
To answer this question in the affirma- 
ive, we will have to assume in the first 
pmolace that the acknowledgment implied a 
contract on the part of Madho Prasad to 
ee’ the amount acknowledged, and secondly, 
hat this contract was supported by suffi- 
«cient consideration. In finding out what 
was the consideration for the alleged con- 
tract, we shall have to bear in mind that 
the plaintiffs’ case upon which they wanted 
to make defendant No. 3 liable has failed, 
that case being that Madho Prasad was 
liable for every single debt contracted be- 
tween 1923 and the date of the acknowled- 
ment Ex. 5 and so Madho Prasad had mere- 
ly acknowledged his own debt. Exhibit- 5, 
was used by.the plaintiffs not merely as the 
basis of their claim but as a strong piece of 
evidence to support their case that all the 
loans which constituted the sums to which 
Ex. 5 relates, had been taken jointly by 
Mahdo Prasad and Bholanath. This was ur- 
doubtedly a plausible case but it had failed 
and if the plaintifs are to succeed now, we 
must make out a new case for them, a case 
quite different from that put forward by 
them in their plaint or evidence. Ina this 
connection various alternative cases were 
pat forward before the learned Judges who 
originally heard the appeal as wellas before 
me as to the nature cf consideration and I 
shall briefly deal with them, It was pointed 
out in the first place that at least under 
the terms of the agreement which . gave 
Madho Prasad a share in the J barbera 
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business, he was bound to pay off the debls 
of that business amounting to a lakh and 
a kalf of Rupees. This is a fact and is barne 
ont by Ex. 54, in which it is stated: 

“that the second party will refund to the first party 
the sum of Rs. 1,50,000 or thereabouts as will be 
found due after going through the account books, 
the cash book and ledger kept by the first party in 
carrying on the mining business concern together 
with the interest thereon and that sum will be 
deemed the present liability of the frat party.” 

It is however to be remembered that 
Madho Prasad had undertaken to pay off 
the liabilities of Jharbera concern only. 
He had not undertaken to pay-off the liabili- 
ties incurred by Bholanath and Brij Bihari‘ 
not only on account of Jharbera business 
but also on account of some of their private 
enterprises, It is true that Brij Bihari has 
stated in his evidence that this was the 
contract but his statement is neither borne 
out by the draft agreement tix. 54 nor has 
it been accepted by the learned Judges by 
whom the case was originally heard. Thus, 
it cannot be said that Madho Prasad ack- 
nowledged the debts in pursuance of the 
terms on which he was admitted as a parte 
ner in Jharbera concern. It was also 
suggested that asumof Rs. 7,000 had been 
taken by Madho Prasad and Bholanath 
jointly after Madho Prasad had signed 
Ex. 5 on March 19, 1928, and that might 
furnish the consideration in question. It 
is, however, not the plaintiffs’ case that 
they would not have advanced Rs. 7,000 to 
Bbolanath if Madho Prasad had not signed 
Ex. 5. Ithas also been suggested that the 
plaintiffs had been induced to reduce the 
tate of interest from Rs. 2 to Re, l-&-0 on 
account of Madho Prasad acknowledging 
the liability. This also is notfully sup- 
ported by the evidence adduced in the 
case. The plaintiffs’ witness (P. W. No. 2) 
has stated that after the date of the hat- 
chitta interest was reduced in rate at the 
request of “these persons” and as the dues 
had become heavy. By “these persons” the 
witness undoubtedly meant Bholanath and 
Madho Prasad, but he did not state that 
if Madho Prasad had not agreed to sign 
the haichitta, the interest would not have 
been reduced. On the other hand one 
of his statements is to tbe following 
effect: J 

“L cannot give any reason for adding the name 
of Madho inthe khata, Madno asked us to do so, 
We would not have added had he not so requested, * 
He did not give aay reson,” 

Agaiu he stated: 

“If Madho did not comee for Es. 7,000 on March 
19, 1:2¢, his signature would not have been there 
and the chsita would have been without it, We 
did not think it essential to get his signature 
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When hecame; he signed of hisown accord; we 
did not request.” 


Similarly, plaintiff No. 1 who is now dead 
made the following statement in his depc* 
sition in another action which has been 
admitted in the present case under s. 33, 
Evidence Act. 


“Ido not remember if any intimation was given 
to Madho Prasad about opening the new account 
in the three names according to his request. If 
Madho Prasad did not sign the hatchitta (new 
account) on March 19, 1928, we could have still made 
him liable for Rs. 47,637 odd." 


In view of these statements which imply 
that Ex. 5 did not alter the legal position 
of the parties, the contentions advanced by 
the learned Counsel for the appellants 
are: (1}.that on the plaintiffs’ own case, 
Ex. 5 must-be construed as mere acknow- 
ledgment of an existing liability and not as 
a contract creating a new liability; (2)that 
once it is found that the debt acknowledg- 
edby Ex. 5 was the debt of Bholanath and 
Brij Bihari, the case against Madho must 
fail and the question of consideration does 
not arise, and (3) that if there was any 
new contract between the plaintiffs and 
Madho Prasad by which the latter made 
himself liable for a sum which he would 
not have been liable to pay otherwise, that 
contract should have been put in. proper 
legal form and should have been sufficiently 
explicit in its terms. to énable a Court of 
law to determine what exactly Madho 
Prasad’s liabilities were under it, In my 
opinion, these contentions cannot be lightly 
passed over. a ; 


The points in favour of the plaintiffs are 
(J) that Ex. 5is in Madho’s ôwn` hand- 
writing; (2) that'his case as to this docu- 
ment being a spurious one has been found 
to be untrue, and (3) that he being a man 
of business it is not probable that he 
would have signed the document without 
understanding itor knowing the implication 
of what he wasdoing. Therefore, if Ex. 5 
is construed sic) as a contract even slight 
evidence as to consideration, provided thet 
it was reliable, would have been sufficient 
to make Madho liable forthe sum referred 
to therein. In my judgment, however, the 
difficulty which the plaintifs are confronted 
with is thate inasmuch as the evidence 
adduced by them has been disbelieved as 
to the essential part of their case it is 

*difficult-now to find with any degree of 
‘certainty under what ° circumstances and 
with what motive Madho Prasad became a 
party to the transaction evidenced by Ex. 5. 
It may be thathe wrote Ex.» for a good 
and sufficient consideration aş would be 
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expected from a.shrewd maa of busine 
that heis represented to be; or he m» 
have been duped by Bholanath wana, : 
appears from the evidence, became h 
avowed enemy afterwards with the resu 
that no agreemeyt of partnership has ye 
been concluded.. Indeed, if one is permitte 
to indulge in spéculation, it may be di 
cult to rule out of consideration the thecz 
suggested by Manohar Pall, J., to whic 
reference has already been made as we 
as several other theories which were pr 
forward inthe course of the argument a 
to why Ex.5 was written and signed b 
Madho. For these reasons after carefull 
considering the elaborate and instructiv 
judgments of Manohar Lall and Chat 
terji, JJ. I ami-on the whole, inclined t 
agree with the view expressed by Manoha 
Lali, J., and answer the difficult questio: 
referred to mé in the negative. (The 
record of the case wa3 then placed before 
Manohar Lall and Chatterji, JJ., for passing 
final order). 


D, Answer in negative. 
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RESPONDENT 
Privy Council—Concurrent findings on question 
ee case is clear, the Privy Qouncil will 
not disturb concurrent judgments of the Cour 
below on pure questions of fact. : 


Mr. W. Stoker, for the Appellant. 
Mr. T. B. W. Ramsay, for the Responde 


ent. 

Lord Thankerton,—In the present suit 
the appellant seeks to have the boundary 
determined as between his tribal lands 
and those of the respondent as regards the 
part of that boundary that is in dispute. 
The Chief Commissioner, by his judgment 
of November 27, 1936, determined the 
boundary to bea straight line between 
the points A and B, which are shewn on 
plans B and D, a boundary for which 
there was evidence before him, as being 
the one agreed on at the time that the 
lands were given by the respondent's pre- 
decessor to the appellants predecessor, 
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“On appeal by the present appellant, the 

ourt of Appeal of West Africa,in an 
—=dmirably brief judgment, as if appears 

© their Lordships, covered all the points. 

[hey pointed out that the appeal was on 
“+. question of fact, the ther points having 

deen abandoned: ‘She trial Oourt accept- 

ad the respondent's evidence and rejected 
mihe appellant's. We see no reason to 
lifer.” 

In their Lordships’ view this is one of 
the clearest-cases of the type which justifies 
their Lordships’ practice in not hearing 
arguments seeking to disturb concurrent 
judgments in the Court below cn pure 
Questions of fact. Accordingly, their Lord- 
ships will humbly advise His Majesty that 
this appeal be dismissed with costs. 


D. Appeal dismissed, 


S Solicitors for the A igot 
Sydney Redfern & Co. ppellant.—Messrs. 


Solicitors for the R an 
A. L. Bryden & Co. espondent.— Messrs. 
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l versus 
i EMFEROR—OPros1ıTa Party 
T: riminal Procedure Code (Act V of 1898), ss. 476 
52—85. 475 contemplates Court itself and not the 
personality of Magistrate ~Advocate appearing in 
> cga being oficial superior of Magistrate's brother 
Whether ground jor transfer of case. 
s x ion 416, Oriminal Procedure Uode refers not 
o the “Magistrate” but to the “Court.” What the 
menon contemplates is the Court itself and not 
the personality of the trying Magistrate. Hence a 
regnes made forthe transfer of proceedings under 
ate fas i ile of the Magistrate before whom the 
pileg ence Was Committed on the ground that he 
aapa aa ore a appreciate, whether the 
Sieh a Sa dat should uct be made, 
grented by Sa of the words of A. 476 
iat nere an Advocate appearing in the cage i 
official superior of the Maguatipias brother j ae 
manter as to whether he should or should not try 
the case himself, should better be left to the good 
Sense of the Magistiate and if he feels that in the 
| pêrtienlar Case, by reason of the relationship of his 
rother to the Advocate, he feels himself in any 
MAY Se aneced in dealing with the matter, he 
s oul Eag the papers to the superior Court which 
an, in the inquiry held by itseli, make any neces- 
pary complaint, i 
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Mr. Manaram A. Vaswani, for the Appli- 
cant. 

Mr. Balkrishin H. Lulla, for the Oppon- 
ent. 

Mr, Partabrai D. Punwani, Advocate- 
General, for the Crown. 


Order.—This is an application for the 
transfer of proceedings pending under 
s. 476, Criminal Procedure Code, from 
the Court of the First Class Magistrate at 
Rohii to the Court of Mr. Abdul Hamid, 
now Magistrate at Garbi Yasin, on the 
ground that Mr. Abdul Hamid himeelf tried 
the case in which ths alleged cffences in 
which the inquiry under s 476, Criminal, 
Procedure Code, is to be held were commit- 
ted, and that he himself is the proper 
Magistrate to appreciate whether the 
complaint under s. 476, Criminal Procedure 
Code, read with s. 195 should or should not 
be made. There is a great deal to be said 
for this argument and for the point of view 
thatthe Magistrate who himself presided 
in tke case in relaticn to which the alleged 
offence, for which his complaint is necessary, 
was committed, is the best Magistrate to de- 
cide whether complaint should or should 
not be made. But the actual wording of 
s. 476, Criminal Procedure Code, appears 
to put some difficulty in the way of what 
is otherwise a reasonable procedure, for 
s. 476, Oriminal Procedure Code, refers 
not to the “Magistrate? but to the. “Oourt.” 
Section 476, Criminal Procedure Ocde, says : 

“When any Oivil, Revenue or Oriminal Court is... 
of opinion that-it is expedient in the interest of justice 
that an inquiry should be made......" 
and then the section goes on to refer to 
“guch Court” holding a preliminary in- 
quiry, if any; so that it would appear that 
what the section contemplates is the Court 
itself and not the personality of the trying 


‘Magistrate. Therefore, it is not possible by 


reason of the words of the section (8. 476, 
Criminal Procedure Code) to grant, what 
might otherwise be considered a very 
reasonable request : and it is obvious that 
the position cf a Magistrate may be of some 
difficulty when the Magistrate has before 
him ag an Advocate, one who, us President 
of a Municipality, is the official superior 
of bis own brother who is the Assistant 
Chief Officer and whcse promotion, it 
may be said, depends upon the goodwill 
of ibis Advocates who may direcily or 
indirectly influence the brother, of the 
learned Magistrate cethe Magistrate him- 
self. ‘Lhouga I should be unwilling to think 
that such a thing is likely or propable, and 
l should say myself thata jearned Magis- 
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trate £0.circumstanced would be particularly 
careful to eee that in any proceedings in 
which the official superior cf his brother 
appeared as an Advocate, great care was 
taken to see that tle case of the other 
side. in which tbe learned Advocate did 
not appear, was dealt wiih in a most 
careful end imprrtial manner. Moreover, 
as is clear, if it was only neccesary to say, 
that an Advceate isthe cfficial superior of 
a Magistrate's brother, to get any case in 
which such Advccate appeared before that 
Magistrate transferred, that Advccate might 
mcst unfairly sufferin hie werk. 

I think in this case the matter should 
better be left 10 the gcod sense of the 
Magistrate and if he feels that in this 
Particular case, by reason of the relation- 
ship of his brother to this Advocate, asa 
Monicipai sukcrdinate to a Municipal Presi- 
dent, he feels himself in any way embar- 
rassed in dealing with this matter, he 
should send the papers to the Sessions 
Court which under s. 195, Criminal Pro- 
cedure Code, will be the “superior Court" 
for the purpose of the section and which 
could, in the inquiry held by itself, make 
any necessary complaint, With these 
remarks I think the transfer application 
should be dismissed. Order accordingly. 


8. Application dismissed. ` 





_ PRIVY COUNCIL 
Appeal from the Allahabad High Court 
July 6, 1939 
Lorp THANBERTON, LORD MACMILLAN, Lorp 
WBicaT, Lcrp ROMER AND Lcrp Porter 
SAH MAUJI RAM— APPELLANT 
li versus 
- SAH CHATURBHUJ— RESPONDENT. 
Maticious prosecution—Suit for damages— Plaintiff 
must show that not only allegations against him were 
` not proved but alse that the prosecution was malicious 
` and without reasonable and probable cause—Practice 
—Finaing of fact—Interference— Findings depending 
on credibility of uitnesses—Subcrainate Court having 
opportunity of seeing witnesses— High Court, if should 
interfere. 
in a suit for damages for malicious Prosecution, in 
order to succeed in his suit, the plaintiff has, besides 
- proving that the prosecution, bad failed, toestablish 
that the defendant acted without reasonable and 
probable cause and maliciously, 
' (Held, that this the plaintiff failed to prove. 

Heid, that whczein a suit for damages for malicious 
prosecution, the issues to Be determined depended 
upon the credibility of witnesses, who were put up 
. before the Stssions Jugige in the alleged malicious 

prosecution, the Subordinate Judge was justified 
and it was natural, and certainly not wrung, for him 
toexplain his reasons for believing these Witnesses 
"in contrast with the viewof the Sessions Judge, Ip 
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such a case it was inevitable that reference should have 
been made to the decision of the Sessions Judge 
relating to the credibility of the witnesses, 

Held, aleothat their Lordships were not satisfied 
with the reasons given by the High Court for making 
jettison of the findings of the Subordinate Judge, and 
examining the eviden themselves, and deciding 
questions of the credibility of witnesses whom they 

adnot seen, in a case where the bearing of the wit- 
nesses, and particularly that of the parties was 


obvicusly of importance. 163 dnd. Oas. £84 (2), 
Reversed. : 


Sır Thomas Strangman, K. C. and Mr. 
A. G P. Pullan, for the Appellant. 

Messrs. J. P. Eddy, K.C. and Subba Row, 
for the Respondent. 

Lord Thankerton.—This is a con- 
sclidated appeal from a judgment of the 
High Court of Allahabad, dated Decem- 
ber 3, 1935*, embodied in two decrees of 
the same date, by which two decrees of the 
Court of the Subordinate Judge of Main- 
puri, dated August 1, 1931, were set aside 
and the resporident was granted damages 
amounting to Ks. 5,313 and Rs, 5,300, res- 
pectively in respect of malicious p-osecus 
tions by tbe appellant. The appellant 
seeks the res:oration of the decrees of the 
Subordinate Judge, who had dismissed the 
suits. 

The consolidated suits were both filed by 
the respondent on December i6, “1930, 
claiming damages for malicious prosecu- 
tion, (1) in suit No. 41 of 1930, in respect 
of prcceedings instituted in April, 1929, 
under s. 107 of the Ocde of Criminal Pro- 
cedure, On the complaint of the appellant, 
against the respondent and others, in the 
Court of the First Class Magistrate at Main- 
puri, and (2) in suit No. 42 of 1930, in rese 
pect of the prosecution under s. 50) of the 
Indian Penal Code, instituted in May, 
1929, on the complaint of the appellant, 
against the respondent and others in the 
same Oourt. 

At the hearing before the Board, the 
appellant did not dispute h's respon- 
sibility for the institution of bota pro- 
secutione, though the Police were already 
making enquiries as to tae state of enmity 
between the parties before the appellant 
made his complaint under s. 107. Further 
it is the fact that both the prosecuti ng 
ultimately failed. The Magistrate decided 
both cases on Ovlober 21, 1929; in tue case 
under e, 107, he ordered the respondent to 
furnish securities te keep tne peace 
ir one year, and in the case under 
a. 308, he convicted all the accused and 
ordered them to pay fines. But, on -an 
appeal by the respondent in both cases, 


*Reported ag 163 Ind, as, 934 (2) 
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he Sessions Judge, on December 18, 1929, 
allowed the appeals, and set aside the con- 
«vietion and sentence. 

Ths respondent, in ordsf.to succeal in 
his suits, has atill to establish that tae appel- 
lant acted without reafonable and prob- 
able cinse and maliciously: in this he 
failed before tha Subordinate Jadge, bab 
succeeded before the High Oourt, which sat 
aside the coneiusions of the learned Judge 
on the evidence, and ona review of the 
evidence, came to a contrary conclusion. 
Tneir Lordships may state ab once that they 
ate not sa'ished with the reasons given 
by the High Court for making jettison of 
tha tindings of the Subordinate Judge, and 
examining the evidence themselves, and 
deciding questions of the credibility of 
witnesses whom they had not seen, in a 
caso where the bearing of the witnesses, 
and particularly that of the parties, is 
obviously of importance, 

In considering whether the appellant 
had reasanable and probable cause for his 
complaint of March 16, 1929, on which 
the proceedings under £. 107 followed, the 
history of the relations between the parties 
is important, and there can be no doubt 
that a state of enmity had existed between 
them for many years. The parties are 
separated members of a Hindu family; the 
‘appellant, who was a firat cousin of the res- 
pocdent’s deceased father, had managed 
the respondent’s property until the latter 
came of age about 1907, after which date 
the respondent sued the appellant twice or 
thrice for recovery of profits of his estate. 
Both parties are zamindars and money- 
lenders, and they reside in the same 
village. The appellant is childless and 
the respondent is his nearest heir. In 1917, 
the appellant applied to have the respon- 
dent bound over under s, 107 of the Code 
of Criminal Procedure, bat the proceelings 
are stated to have been compromised. It 
is unnecessary to referin detail to the 
murder of the appellant's friend Ram 
Sarup Gupta in 1927 and the appellant's 
success in the District Board election in 
December, 1922, as these are given their 
correct place in the story by the High Court, 
who stated that they had not the least 
doubt that bilter enmity “exists between 
Onaturbhuj and Mauji Kam since several 
years”. Then, immediately antecedently to 
the appellant's complaint, there was the 
meeting at the respondent’s house on 
March 14, 1929, at which it was resolved to 
do him physical injury, which was reported 
to the appellant by a witness, who was 
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present at the mestiag, and the ozscasion 
of the abase of the appellant by friends 
of ths resppadəat, in presence of the 
Tespondsnt, ia front of the appellant’s 
house. Tha learnad Subordinate Judge 
dismissed as immuterial the iacidents of 
the throwing of bricks into ths appellant's 
compound, and tha logs found aeross the 
road oa which ths appellant wis travelling. 
An important pars ofthe avidence to which 
the High Gourt do not appear to have 
sufficiently diracted their attention, was 
that of the police as to the respondent 
and his gang, his surveillance by the police, 
and that they were already investigating 
the matter wher the appellant made his come 
plaint. Thəir Lordships find it unnecessary 
to go into further detail, but they are 
satisied that there was ample evidence to 
justify tho finding of the learaed Sab- 
ordinate Judge in holding thatthe appellant 
had rightly and reasonably been afraid of 
being attacked by the respondent or at 
his instigation or by his connivance, if 
that evidence was believed and accepted 
by him. The learned Judze did accept 
that evidanca and he disbelieved the 
evidence of the respondent. 

Turning now t> the prosecution under 
s. 506 of the Indian Penal Code, wich 
followed 01 a complaint by the appollant 
dated May 21, 1929, to the effect that the 
respondent, with three of his friends. and 
one Ganesai Lil, had gone that morning 
to the appellant in ths grove of Kishori 
Lal, where he had been stopping, and tha 
respondeat and his frisuds had asked the 
appellant to compromise the caja under 
s. 107; that the appellant had declined to 
do so, as he had no trust in their good 
faith, and that, thereupon, the respondent 
aad his friends had lost their temper and 
bacame angry and threatened tue appallant 
with the same fate as Ram Sarap Gupta, 
Toe appellant and three other witnesses 
gave evidence in support of the appellant's 
story, while the responden: denied having 
gone to the grove and denied having 
threatened the appellant. No» other witnass 


“was produced by the respondent to support 


his denials, and no explanation was given 
of the absence of the three friends alleged 
to have been with him. The learned 
Subordinate Judge, whosaw the witnesses, 
believed tne appellant's evidences, and 
disbelieved the respondent, Tne High Court 
has accepted the evédence of the respon- 
dent, and has held that the appellant's 
evidence was false, on grounds which appear 
to their Lordships to be quite inadequate to 
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justify such a course, and which must row 
be examined. 

In the judgment of the High Court, these 
grounds are stated as follows:— 

“The judgment of the learned Subordinate Judge 
is not satisfactory and our complaint is that it 
has been of very little assistance to us. Instead 
of considering the evidence in the manner in 
which it should have been considered, he starts 
criticising the judgment of the learned Sessions 
Judge ‘who had acquitted the plaintiff, It looks 
as if the learned Subordinate Judge as an opposite 
party in the case and he himself adopted the role 
of the Counsel who has to criticise the argument 
of the opposite party on behalf of his client. A 
perusal of his judgment shows that at every stage 
he is anxious to show that the conclasions of the 
learned Sessions Judge, who acquitted the plaintiff, 
are wrong. This was not the right method of 
approaching the case before him. In our opinion 
the learned Subordinate Judge should net have 
bothered himself about the view taken by the 
Criminal Court., He should have carefully and 
calmly considered the evidence which had been 
produced before him and then decided the question 
as to whether the plaintiff had made out a case 
against the opposite party or not. In his anxiety 
to score point after point against the Sessions Judge 
the learned Subordinate Judge had to make state- 
ments in his judgment which are difficult to 
understand.” 

And, later, 

“The learned Subordinate Judge in his judgment 
does not give his reasons for believing the evi- 
dence of the defendant and his witnesses in preference 
to the evidence of the plaintiff. In first appeals 
this Court is generally very reluctant to interfere 
with the finding of the Court below cn a question of 
fact. It was argued before us by the learned Counsel 
appearing for the respondent that as in the case 
before us on fact there is a finding against the 
plaintiff, we should not reverse it. As we have 
slready pointed out the findings of fact arrived at 
by the Court below are entitled to very great 
respect and weight, but at the same time this 
Court is justified in insisting that the judgment 
of the Court below should show that the evidence 
was carefully weighed and considered. In the case 
before us, we find no such indication and it is 
therefore necessary for us to examine the evidence 
ourselves and then come to a decision in the 
cass, 


_ These are kard words to use about the 
judgment cf the Subordinate Judge, and, 
in their Lordships’ opinion, they are not 
justified. It was inevitable that :eference 
should be made to the decision of the 
Sessions Judge, and it will be observed 
that most of the references of the Suk- 
ordinate Judge 1elate to the credibility of 
three witnesses, Ganeshi Lal, Ali Ahmad 
and Hadiyar Khan, and it is more than 
likely that tbe reasons of the Sessions 
Judge for rejecting the evidence of theee 
witnesses were again submitted by the 
plaintiff's pleader to the Subordinate J udgs, 
which was perfectly legitimate, and it was 
natural, and certainly not wrong, for the 
Subordinate Judge to explain his reasons 
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for believing these witnesses in contrast 
with the view of the Sessions Judge. In 
his first judgment under s. 107, the Sub- 
ordinate Judge fairly states the issue to 
be determined by him as “Whether or not 
there were circumstances to justify an 
ordinary resonable man to entertain the 
belief that some person of the plaintiff's 
party might end Mauji Ram's life one 
day,” and, later in the same judgment, he 
is at pains to distinguish between the 
grounds for acquittal in the criminal case 
and the case before him. Tneir Lordships 
regard these observations as showing, if 
it were not otherwise clear enough, that 
the Subordinate Judge did carefully con- 
sider the evidence. The question of 
credibility, in view of the conflicting stories, 
was of the utmost importance, and it is 
right that their Lordshipe should state 
that they prefer the reasons cf the Sub- 
ordinate Judge to those of the Sessicns 
Judge, which appear to have been sub- 
stantially repeated by the learned Judges 
of the High Court, with an additional 
reason in the case of Hadiyar Khan, with 
which their Lordships are not in agreement. 
The learned Judges state: 

“Now it will be noticed that the plaintiff's 
Counsel had cross-examined this witness on the 
question of his conviction in a riot case. The 
witness admitted that he had been prosecuted in 
a riot case but asserted that he had been acquitted. 
Eventually it was found that his statement was . 
not quite accurate. He had been convicted by a 
trial Court but the sentence had been reduced in 
appeal. In these circumstances the plaintiff's 
Counsel must have been fully justified in asking 
the Court not to- believe the evidence of a man who 
had perjured himself, The learned Subordinate Judge 
does not take any notice of this perjury.” 


The only reference in the examination of 
this witness is as follows :-— 
Gross-examined.—“I was ecnvicted 

of rioting once 15 or 16 years ago,” 
ite examined.—"I was acquitted 
by the High Court on appeal”. 

It was subsequently admitted that the 
High Court reduced the sentence to so much 
as he had undergone at the time of the deci- 
sion of the appeal. ‘hisis flimsy material 
on whic. to base a finding of deliberate 
perjury, as the High Court have done. The 
seeming inconsistency between the cross- 
examination and the re-examination should 
have been cleared up before any suggestion 
of perjury had been made. 

In view of the opinions above expressed 
by their Lcrdehips, it follows that, in their 
Lordships’ opinion the High Court were 
not justified in throwing over tLe findings 
of the learned Subordinate Judge, Their 
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<ordships are further of opinion that no 
ood reason has been shown for inter- 
«ring with the findings of the learned 
bem ge as to the credibility of the 
itnesses, whom he saw, and, in the circum: 
‘ances of this case, the question of cre- 
ibility is the main determining factor. 
Accordingly, their Lordships will humbly 
devisa His Majesty that the appeal should 
-0 allowed, that the two decrees of the 
igh Court should be set aside, and that 
ə two decrees of the Subordinate Judge 
ould be restored. The respondent will 
“ay to the appellant his costs in this appeal 
«ad in the two appeals to the High Oourt. 


D. Appeal allowed. 


Solicitors for the Appellant.—Mr. Harold 
whephard. 

Solicitors for the Respoadeat,—Mesars. 
Nehra & Co. 


PRIVY COUNCIL 
Appeal from the Caleutta High Court 
July 7, 1939 
Lagen R MER, Sir George RANKIN 
AND Mu. M. R. JAYAKAR 
BHUPENDRA MOHAN ROY 
AND OTJERS— ÅPPELLANT3 
vergus 


Srimati PURNA` SASHI DEBI 


; AND OTAEBS— RESPONDENTS 
“Hindu Law—Adoption—Authority—Testator giv- 
ming authority to widow to adopt in certain manner 
—Construction—Adoption held was in contravention 
«of authority and hence invalid—Will—Construction 
—Gift over—Validity. 4 . 

A Hindu, governed by Bengal School of Hindu 
Law executed a will giving power to his widow 
‘to adopt. The material portions of the will were as 

follows: “3, Within ten years after my death my 
aforesaid wife, in accordance with the provision 
mentioned in para. 2, will take a son in adoption 
from amongst the sons of my three full brothers or 
from amongst those of my step-brother. If it be 
impossible to take in adoption a son from amongst 
the sons of any one of them, then, after the expiry 
of ten years and within the next two years, she 
will take, at her own choice, a ssn in adoption from 
amongst the sons ofmy other agnatic relatives, In 
the absence of that or if that is not possible, she 
will take a son in adoption from’ one of my own 
gotra or from a different gotra. She will take the 
first son in adoption within twelve years as afore- 
said....... .7, If there be no son born of my loin, or 
if such a sondiesonless after birth, or if perchance, 
no son be taken in adoption, or if the son taken in 
adoption die sonless, then the Executor: orany of 
them or, in the event of their disagreement 
the Collector of Dacca will establish ab my own 
native village, the place of my residence,a school 
or a charitable dispensary named after me and will 
spend the whole amount of surplus of my estate for 
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its maintenance.” The will also prohibited any 
body to demand any accounts of income and expen- 
diture from the executors. After the death of the 
testator ten years then passed without the widow 
taking any steps to adopt any one of the sons of 
the testator’s brothers or step-brother. This was 
in no way due to any difficulty in finding such a 
son. It seemed to have been a deliberate omission 
on her part, After the expiry of ten years the widow 
adopted an infant son of one of the brothers of her 
husband. The adopted son died sonless and the widow 
instituted a suit claiming that the brothers of her 
husband as executors of her husband's will should 
put her in possession of the properties to which she 
was entitled at his death. She also claimed to have 
an account taken of the income of such properties. 
Her contention was that the adopted son had become 
“the owner of the estate,” and that upon his death 
she became entitled to the estate as his heiress. As 
to the clause of the will which contained a gift over 
in favour of charitable purposes in the event 
{amongst others) of the son taken in adoption dying 
sonless, she contended, that the gift over was void 
on the ground that it was repugnant to the abso- 
lute gift to the adopted son contained in cl. 2: 

Held, that in such a case the authority to adopt 
given by a husband to his widow must be strictly 
followed. In making the adoption of her husband's 
nephew more than eleven years after his death the 
widow was not acting in strict conformity with the 
authority given to her by the will. It was true that 
the will did not in terms state that an adoption 
of one of the sons of her husband’s brothers or 
step-brother after the expiration of ten years from 
his death should be void. The question was not 
what the will said would be void but what was the 
power of adopting such ason that was given, It 
was the power to adopt within ten years after the 
testator's death ‘There was notbing in the will 
that could be regarded as in any way enlarging 
this power. For these reasons the adoption was 
invalid. Mutsaddi Lal vy Kundan Lal (1) and 
Sitabai v. Bapu Anna Patil (2), relied on. 

Held, also that the gift over contained in the will 
in the case of no son being taken in adoption was 
valid inthe events which happened ‘and took 
effect upor the expiration of ten years from the 
death of the testator. Inasmuch as it was not im- 
possible for the widow within that time to take in 
adoption one of the sons of his brothers or step- 
brother, - 

[Querry.—Whether, if there had been a valid 
adoption, the gift over in the event of “the son 
taken in adoption” dying sonless would or would 
not have failed for remoteness. | 

Held further that upon the death of the testator 
any interest in his estate not effectually disposed 
of by his will would vest at once in the widow aa 
his heiress, If the surplus income from his estate 
after making the provisions detailed in the will had 
not been effectually disposed of, the right to receive 
such surplus income vested inthe widow. In 
truth it was not so disposed of. For the gift over 
of the residuary estate of the testatqr in favour of 
the charitable purposes mentioned in the will was 
a contingent gift and would not, therefore, carry 
the income accruing before the gift vested. In 
these circumstanoces the widow was entitled to have 
an account taken of that*income and to be paid what 
shall be found due upon taking that account.. 

Mr. J. M. Pringle, fortne Appellants. 

Mr, J. M. Parikh, for the Respondents. 

Lord Romer.—Thisis an appeal from 
a decree ofthe High Oourt of Judicatura 
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at Fort William in Bengal, dated May 20, 
1935, reversing the the judgment and dec- 


-ree of the First Additional Subordinate 


Judge of Dacca, dated June 17, 1932, where- 
by he had dismissed with costs a suit 
brought by the first respondent Srimati 


“Purna Sashi Debi thereinafter called the 
respondent) against the appellants and- 


otbers. 

The respondent is the widow of one 
Bhabendra Mohan Poy :hercinafter called 
the testator) who died on January 11, 1915, 
having made his will on the day preced- 
ing his death. He lefta daughter surviv- 
ing him but no son. He also left him 
surviving his three brethers (wh are the 
appellants) and a step-broiher one Rajendra 
Mohan Rov. 


Inasmuch as the questions to be deter- 
mined upon this appeal are concerned with 
the proper construction and effect of the 
will, the material portions of it must be set 
out in full. Thevare as follows:— 

“2.° If no son be born to me of my loins or if such a 
son dies after birth, my wife Srimati Purna Bashi 
Debi will be permitted, for the purpose of per- 
forming the sradh, funeral rites and for offering 
water and funeral cakes to my ancestors, to take 
five sons successively (one on the death of the 
other! and that adopted son will be the owner of 
the estate, and will be, on attaining majority, 
entitled to take the estate from the hands of the 
Executors; and I grant her permission to take son 
in adoption as aforesaid. Before I gave her oral 
permission to take son in adoption in that manner. 

3. Within ten years after my death my afore- 
said wife, in accordance with the provision men- 
tioned in para, 2, will take a son in adoption 
from amongst the sons of my three full brothers or 
from amongst those of my step-brother Srijut 
Rajendra Mohan Roy. If it be impossible to take 
in adoptiona son from amongst the sons of any 
one of them, then, after the expiry of ten years 
and within the nexttwo years, she will take, at 
her own choice, a son in adoption from amongst 
the sons of my other agnatic relatives In the 
absence of that or if that is not possible, she 
will take a son in adoption from one of my own 


gotra or from a different gotra, She will take 


the first son in adoption within twelve years as 
aforesaid Ifthe said son dies sonlegs, she will be 
entitled totake a second son in adoption even 
after the said period of twelve years. My aforesaid 
wife will be entitled to adopt five sons in succession, 
one on the death of the other, in the aforesaid 
manner. . 

4. My fall brothers, mentioned in para. 1, are 
my well-wishets and faithful objects of my love; 
and Ihave been living with them in Ejmali and in 
the same mess. My two elder brothers have been 
properly locking after and managing the estate 
even during my lilfe-timese Accordingly, I appoint 
my full brothers Srijut Bhupendra Mohan Roy, 
Srijut Prithwindra Mghan Roy and Sriman Hiranya 
Mohan Roy, Executors to the estate, after my 
death till my son or my adopted son or, if they 
die during their minority, till their sons attain 
majority. They will together, or in the event of 
the death, inability or absence of the one the 
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others will manage and look after the este 
For the welfare or for the necessity of the esto» 
they will he able to settle permanently, or 
putni or in ijara the whole or any portion” 
my immovable property. They shall not be able 

do any act detrimental tothe estate, or to trans 


‘or encumber the same. The Executors will p 


form the religious ritesand duties of my ancestr 
and other festivities, according totheir consi 
ration andthe custom of my family, the expense 
of which will be borne by the estate left by mw 
They will maintain my mother, wife, daughter a» 
others mentioned in para. 5, and pay their month 
allowance from the estate left by me. The E> 
eutorsand their representatives will be bound 
act according to the provisions of the will of p» 
deceased father Sudhendu Mohan Roy. Nobo 
will be able at any time to demand or take a» 
accounts of income and expenditure from the Ex 
cutors. 

5. My mother Srijukta Harakamini Debi, : 
whom I was born, will be entitled to maintenant 
out of my estate according to share, in accordan» 
with my father’s will, and a sum not exceedip 
Rs. 2,000 should be spent out of my estate for he 
sradh ceremony. My wife, Srimati Purna Sasi 
Debi, will be under the careof my Executors an 
under theeare of my son or adopted sun when b» 
would attain majority. She will be entitled t 
maintenance and all expenses for religious rite» 
pilgrimage, &c., out ofthe estate accordingto th 
circumstances of the estate and directions of th 
Executors. If my aforesaid wife be not on goo 
terms withthem, she will be entitled to a monthl 
maintenance allowance atthe rate of Rs. 20 during 
her life andtoa sum of Rs. 1,000 ata time out o 
my estate for the expenses of her pilgrimage, an 
she will further be entitled to live in a prope: 
house in my residential homestead. My onl: 
daughter Srimati Binapani Debi is at presen: 
minor and unmarried. All the expenses of he» 
marriage will have to be paid out of my estate in 
accordance with the custom of my family, and my 
estate will bear the cost of her maintenance till 
her marriage. lf shelives at her husband's house 
after her marriage, she will receive Rs, 5 per 
month during her life out of my estate, and if she 
lives atmy own house, she will be entitled to 
maintenance out of my estate. If she be not 
on good terms with my heirs or successors-in-interest 
and ifshe wantstolive in myowa village, then my 
heirs and successors-in-interest should be bound 
to give her separate lands ani houses according 
to the circumstances of the estate, and she will be 
entitled to a monthly allowance of Rs. 20 during 
her lifetime on account of her maintenance out of 
my estate; and she will be entitled to get proper 
sum of money out of my estate on the said accounts. 
If any other daughter is born to me, then she also 
will be entitled to maintenance, monthly allowance, 
marriage expenses, homestead und houses, &c., just 
like the aforesaid Srimati Binapani. 

8. My three brothers executors, will together 
or two of them or one of them will take the 
probate of thie willand will administer and manage 
the estate left by me till my son or grandson 
attain majority, being with all the responsibilities 
and power as mentioned in this will and by paying 
off all the debts. | 

7. If thera be no son born of my loin, or if 
such a son die sonless after birth, or if perchance 
no son be taken in adoption, or if the son taken 
in adoption die sonless, then the Executors or any of 
them or,in the event of their disagreement the Collector 
of Dacca will establish at my own native village 
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Rawail, the place of my residence, a school or 8 
charitable dispensary named after me and will spend 
the whole amount of surplus of my estate for its main- 
tenance, Tothe above effect, being in full possession 
of my senses and in tranquil stata of mind, T 
execute to-day this will, peing in Oaleutta at 19, 
Hara Chandra Mallick Lane. Finis. Dated 26 Pous, 
1331, B. 8.” 

As already stated the testator died on 
January 11,1915. The yearsthen passed 
without the respondent taking any steps 
to adopt any one of the sons of the testator’s 
brothers or step-brother. This was inno way 
due to any difficulty in finding such a son. 
It seems to have been a deliberate omission 
on her part. The learned Subordinate 
Judge has examined the evidence about 
this in some detail and bas summed it 
up in these words:— 

“So there ig not only no evidence that the 
plaintiff even made any genuine endeavour to take 
any of her hushand’s brothers’ sons in adoption 
within ten years and failed, but there is evidence 
in the contrary direction that defendants Nos, 1 
and 2 (i. e, two of the appellants) offered their 
oe for adoption to the plaintiff but she did not 
adopt.” 


On August 13, 1926, however, theres- 
pondent purported to adopt an infant son, 
one of the appellants. That the adoption 
took place in fact is not now in dispute. 
The only question about it is whether it 
was a valid adoption seeing that it was 
not made within ten years of the testator's 
death. On November 24, 1926, the adopted 
son died sonless. 


It was in these circumstances that the 
respcndent instituted the present suit on 
January 20, 1928, claiming that the appel- 
lants as executors of her husband's will 
should put Ler in possession of the pro- 
perties to which sbe was entitled at his 
death. Shealsoclaimed to have an account 
taken of the income of such properties. 
Her contention was that the adopted son 
had become by virtue of the express words 
in cl. 2 of tbe will “the owner of 
the estate,” and that upon his death she 
became entitled to the estate as his heiress. 
As to cl. 7 of the will which contains a 
gift cver ia favour of charitable purposes 
in the event (amongst others) of the son 
taken in adoption dying sonless, she con- 
tended that the gift over was void on 
the ground that it was repugnant to the 
absolute gift to the adopted son contained 
in cl. 2. This was, of course, on the 
assumption that the adoption wasvalid. If 
that assumption proved to be ill-founded, she 
claimed to be entitled to the properties 
as heiress of her husband, alleging that 
the gift over in the event of noson being 
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taken adoption was void on the ground 
of remoteness and uacerlainty. 

The suit came on for hearing before 
the Additional Subordinate Judge at Dacca 
on June 17, 1932. He held that the adop- 
tion was invalid as not having been made 
within the ten years limited by ths will. 
He thought, in view of certain authorities, 
to which their Lordships will refer later, 
that the pow:r to adopt given to the 
respondent was ons that had to be strietly 
followed. He held further that the gift 
over in cl. 7 in the event which had 
happened of no sn having been taken 
in adoption was valid in every respect. 
The result, as already stated, was that 
the respondent's suit was dismissed with 
costs, 

The respondent then app2aled to the 
High Court. The appeal was successful. 
It was held that the adoption was valid. 
Mitter, J, in whose judgment Rau, J. 
concurred, agreed with the Subordinate 
Judge that under the Bengal School of 
Hindu Law an authority to adopt given 
by a husband to his widow must be strictly 
followed. “No one,” he said, “would 
quarrel with this proposition of law.” 
But he thought that according to the true 
construction of the testator’s will the 
authority given to the widow to adopt a 
son of one of his four brothers could be 
exercised at any time within twelve years 
from the testator’s death. He said: — 

“In our opinion on a reasonable construction of 
the will, even on 8 literal construction of it, the 
proper way to read it is to hold that there was 
no prohibition with reference to the taking in 
adoption of the nephews of her husband beyond 
the period of ten years and within twelve years of the 
testator's death and by the adoption of the nephew 
within twelve years the wishes of the testator were 
complied with.” f 

Anda little later he said :— 

“We have to see on the authorities whether there 
is an intention within the fourcorners of the will 
as expressing that the nephews are to be excluded 
beyond tha period of ten years, Aswe have already 
said that seems to us to be an unreasonable con- 
struction to put upon the will.” mies 

Tne adoption having been in their opinion 
validity’ made and the adopted son having 
died sonless, it necessarily followed that 
the respondent had powe at any time 
thereafter to take four more sons in 
adoption successively. In order, therefore, 
to determine whether the gift over contained 
in cl. 7 of the Will had taken effect by 
reason of the son taken in adoption having 
died sonless, it migit be necessary to wait 
until the death of the respondent. What 
then was to happen in the meantime to 
the testator’s estate which had vested in 
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the son whose adoption had been beld 
to be gocd? This question was answered 
by the High Court in the respondent's 
favour, They held that the estate had 
vested in her as heiress of the adopted 
son and that she was entitled forthwith 
to be put into possession of it and 
to administer it. They considered that 
any other conclusion weu'd be incon- 
sistent with the Hindu Law that the 
succession fo an estate can never remain 
in abeyance. 

It is, in their Lordships’ opinion, establish- 
ed law that in such a case as the present 
the authority to adopt given by a hus- 
band to his widow must he sirictly followed. 
In the case of Mutsaddi Lal v. Kundan Lal 
(1) the Jaw upon the subject was stated 
by the Privy Council to be as follows :— 

“All the schools of Hindu Law recognise 
the right of the widow to adopt a son to 
her husband ‘with the assent of her lord.’ 
Itis equally well established that this 
assent maybe given either orally or in 
writing; that, when given, if must be 
strictly pursued; that she cannot be com- 
pelled to act upon it unless and until she 
chooses to do so; and that in the absence 
of express directicn tothe contrary, there 
isno limit tothe time within which she 
may exercise the power conferred upon 
her.” 

Much to the same effect was said by 
Lord Buckmaster when delivering the 
judgment of the Privy Council in Sitabat 
v. Bapu Anna Patil (2): 

“Acccrding to the Bombay School of Law, the 
duty of a Hindu widow to obey her husband's com- 
mand compels her to act upon any mandatory 
direction that he may give by will as to the 
way in which her power of adoption should be 
exercised.” i 

Their Lordships so far are in complete 
agreement with the High Court. Bnt 
with all respect totbat Court their Lord- 
ships are unable to agree that ‘in making 
the adoption of her husband's nephew 
more than eleven years after his death, tke 
respondent was acting in strict conformity 
with tre authority given to her by the 
will. It is true that the will does not in 
terms state that an adoption of one of the 
sons of her hu8band’s brothers or step- 
brother afterthe expiration of ten years 
from his death should be void. ‘That, 
however, is not the poing. The question 

(1) 33 I A 55; 28 A377; 3AL J 246; 8 Bom. L 
R 371; 16M LJ 174; 1M kh T93(PO. 

(2) 47 I.A 202; 57 Ind. Oas, 1; AIR 1991 P O 
88; 25 OW N 97; 47C 1012; 16 N L R 162; 22 Bom. 


? 


L'R 139; 39 M L J 10; 98M LT 408; 12L W 
386; (1920) M W N 556 (P O). 
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is not what the will says shall be void but 
what is the power of adopting such a son 
that is given to the respondent. In their 
Lordships’ opinion the answer to this 
question is plain. It is the: power set forth 
inthe first paragraph of cl.3 of the will, 
viz, a power to adopt within ten years after 
the testator’s death. Their Lordships are 
unable tofind anything ia tke will either 
preceding or succeeding this paragraph 
that can be regarded as in any way en- 
larging this power, 

The power is expressly limited and in 
accordanee with the anthorities and in 
accordance with the general principles 
applicable to powers, the express limitation. 
must be strictly observed. 

For these reasons their Lordships 
agree with the decision of the Sub- 
ordinate Judge that the adoption was 
invalid. 

They also agree with him that the gift 
over contained in cl. 7 of the willin the 
case ofnoson being taken im adoption was 
valid inthe events which happened and 
took effect upon the expiration of ten years 
from the death of the testator. Their 
Lordships express no opinion upon the 
question whether, if there had been a 
valid adoption, the gift over in the event 
of “the son taken in adoption” dying 
sonless would or would not have failed 
for remoteness. For the gift over in the 
event of no son being taken in adop- 
tion isclearly severable from the gift 
overin the other event just mentioned 
and necessarily would take effect, if it took 
effect at all, at the latest upon the expiration 
of the period of twelve years from the death 
of the testator or the earlier death of his 
widow. Intheevents that happened, it 
tosk effect upon the expiration of ten years 
from the testator’s death inasmuch asit was 
not impossible for the respondent within 
that time to take in adoption one of the 
sons of his brothers or step- brother. 

It was, however, contended on behalf of 
the respondent that even so the gift over 
was invalid on the ground that between 
the death ofthe testator and the ex- 


-piration ofthe ten years, the succession to 
“the estate would be in abeyance and 


that this was contrary to Hindu Law. 
Their Lordships do not desire in any 
way to question this principle of the Hindu 
Law of succession. But it his no con- 
ceivable application to the present case. 
Upon the death of the testator, any interest 
in his estate not effectually disposed of by 
his will would vest at once in the respon- 
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PMent as his heiress. There could not, there- 


‘ore, be any abeyance of the succession. ` 


the surplus income from his estate after 
naking the provisions detailed in els. 4and 
> of the will has not been effectually dis- 
osed of, the right to reseive such surplus 
inccme vested in the respondent, In truth 
it, was not so disposed of. For tke gift 
ver of the residuary estate of the testator 
in favour ofthe charitable purposes men- 
ioned in el. 7 of the will was a contin- 
Megent gift and would not, therefore, carry 
the income accruing before the gift vested. 
In these circumstances the respondent is 
entitled to have an account taken of that 
income and to be paid what shall be 
found due upon taking that account, and 
her suit oughtnot to have been dismissed 
altogether. It ought, however, to be stated 
in the justice tothe Jearned Subordinate 
Judge that this aspect of the matter 
does not appear to have been called to 
his attention. 
In their Lordships’ opinion the right 
course to take in all the circumstances is to 







discharge the decree of the Subordinate. 


Judge and also the decree of the 
High Oourt except in sofaras it directs 
Payment of the couri-fees out of the 
estate; to direct that an account be taken 
of the surplus income of the testator's 
estale accruing during the ten years 
immediately succeeding the death of the 
testatcr; and to direct payment by the 
appellants tothe respondent of what shall 
be found due on taking such account. 
Their Lordships will humbly advise His 
Majesty accordingly. 

Their Lordships think that this is a pro- 
per case for directing that the costs of tke 
appellants and the respondent both in the 
Courts below and of this appeal should 
be raised and paid by the appellants 
out of. the estate of the testator. 


D. Order accordingly. 
Solicitors for the Appellants.—Messrs. 
A.J. Hunter & Co. 


Solicitors for the Respondents —Messrs. 
Stanley Johnson & Allen. 
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MADRAS HIGH COURT 
Applications Nos. 2065 and 2162 of 1938 
in O. P. No, 158 of 1938 


November 18, 1938 


VBNKATARAMANA Rao, J. 


Inthe matier of TRAVANCORE 

NATIONAL ann QUILON BANK, Lr». 

OFFICIAL LIQUIDATORS AND ANOTHER 

- APPLICANTS 

Trust—Creation of —Piduciary relationship—Trust 
is constituted when money is deposited for specific 
purpose — Provision for payment of interest upon 
such amount, whether alters its character—Hmployee's 
of Bank required to furnish cash security for good 
behaviour —Amount returnable at end of service after 
deduction of loss, if any, resulting from behaviour of 
employee — Provision to pay interest on deposits— 
Deposits held constituted trust money—On liquida- 
tion of Bank employees held had preferential claim in 

spect of such deposits. 
re Then ji epe i5 handed to another person who 
accepts it for a purpose declared, there will be a 
trust in respect thereof. The fact that the person 
to whom the money is handed over happens to be the 
Bank does not affect the principle. The position ofthe 
Bank when they receive the money is not the common 
position ofa banker but is that ofa trustee. A pro- 
vision authorizing the trustee to retain trust money 
with him and pay interest ought not tobe made the 
foundation of & decision on the question whether a 
certain transaction is a loan or a trust. The proper 
approach should be to determine whether on an in- 
terpretation of a document, if there is one, or from 
certain proved or admitted acts and circumstances a 
trust is established or necessarily arises. If so, a 
provision for the payment of interest by the trustee 
does not destroy the character of trust, but if on auch 
an interpretation it is not possible to find with 
definite certainty the nature of the transaction, the 
provision for payment of interest may be taken into 
account in arriving at a decision. [t is unsafe to 
negative a trust from the fact that interest is stipulat- 
edto be paid on the money received. [p. 204, col. 


Z. 

Under the rules of & service of acertain Bank, it 
wasincumbenton all their employees to furnish a 
cash security as they had to work in positions of 
trust. The amount deposited was to be returned to 
the employee at the end ofthe service. The amount 
of the deposit was to be held by the Bank in trust 
for the employee until the termination of his service 
asa security for his good behaviour so that, in case 
he isfound guilty of any act or omission in the 
discharge of his duties and loss should result there- 
from, the Bank might recoup such loss and pay the 
balance. For such security deposits a separate 
account was kept and receipts issued to the employees 
in respect of them, The receipts, however, contained 
a provision for the payment of interest on the de- 
posits : e 

Held, that a trust was created in respect of the 
security deposits in the hands of the Bank as they 
were received by the Bank for the specific purpose 
and the amounts did not form part of the assets of 
the Bank divisible among its creditors. The fact that 
there was a provision to pay interest did not alter its 
character. The employees gad therefore a preferen- 
tial right in respect of the deposits against the assets 
of the Bank in the hands of the liquidator upon the 
Bank going into liquidation. 

[Case-law dissussed.) 
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| staff of the Quilon Bank. Both the above 


Mr. C. Krishnaswami Iyer, for the Official 
Liquidators. 

Messrs. K. Narasimha Iyer and K. N. 
Viswanothan for the Employee (A. M. Gopala 
Krishnan), : 

Messrs. K. Bashyam and V. P. Chakras 
varti, for Creditors 

Messrs. S. Parthasarathy and V. K. Thiru- 
venkatachart, for the Employee (V. S. Ven- 
katarangam). - 

Order.—In Application No 2162 of 193 
one A. M. Gopalakrishnan, an employee of 
the Travancore National and Quilon Bank, 
Lid, praysfor an order that directions 
should be issued to the Official Liquidators 
to pay the sum of Re. 10,000 furnished by 
him to the above Bank as security for his 
post as the Chief Cashier inthe Anderson 
Hall Branch in full and in priority to the 
claim of any creditor. In support of the 
application, be has filed an affidavit stating 
that he was employed on March 9, 1938, 
and that his services were terminated due 
to the fact of the Bank heing wound up. 
He submits that the security account was 
depesited for a specific pnrpose agreed 
upon between him and the Bank and that 
in the event of any loss caused to the 
Bank by his misconduct, the Bank might 
recoup themselves from out of the sum only 
such loss and nothing more, and that on the 
termination of his services the amount 
should be returned to him. He contends 
that the Bank was trastee to himin rəs- 
pect of the said sum and that . the said 
sum was trust money in the hands cf the 
Bank entrusted for a specific purpose. 
One Venkatarangam, also an employee of 
the Bank, has made a similar application 
stating that he was employed in the Mount 
Road Branch ofthe Travancore National 
and Quilon Bank, Ltd, and that be has 
furnished security for Rs, 500. The 
Oficial Liquidators also have made an 
application asking for directions in reg ird 
to payment of the amount of security 
furnished by the employees for the due 
performance of their duties. The question 
raised in these applications is one of con- 
siderable importance, and before dealing 
with it, it is very necessary to state the 
facts and circumstances under which the 
said deposits were made. The Travancore 
National & Quilon Bank was the result of 
an analgamation effected between the 
Travanec re National Bank, Ltd. and the 
Quilon Bink, Ltd, of September 19, 1937. 
Tnereafter the amalgamated Bank was 
styled as the Travancore National and 
Quilon Bank, Ltd. It also employed the 


‘liquidation 


183 10 


mentioned Banks took cash sacurities fror 
a large number of employers. The cas: 
securitiss given by the employees of th 
Quilon Bank, Ltd., were transferred to th: 
Travancore Nation®l and Q tilon Bank, Ltd 
It will be seen from the rules of service 
of the Travancore National Bank, Lt 
which govern the present Travancore 
National and Quilon Bank, Ltd., that it is 
incumbent on ail employees of the Bank 
to furnish cash security, Rule 29 pro- 
vides thus : 

“It ig incumbent on all employees ofthe Bank to. 
furnish a cash security as they have to work in» 
positions of trust. The following table will show 
the security required from the different classes of 
employees : 


(a) Superior. 
Re, 
On probation .. 500 
On confirmation 1,000 


(b) Subordinate. 

1, First grade clerks Rs. 500 to 1,000 according 

tothe responsibilities of the office one holds, 
(e) Merial. 

Rs. £0 to Rs. 200. 

In the case of the Monislis, the Management shall 
have the discretion to dispense with or regulate 
the amount of security.” - 


There is no other rale or regulation as 
to how the security when farnished is to be 
dealt with by the Bank. Mr. Verghese, 


the Superintendent of the Travancore 
National and Quilon Bank, has de- 
posed to the following effsct in his 


affidavit : 

“3, After the passing of the Companies Amend- 
ment Act, 1936,and in view of the provisions of 
s. 232-8, Companies Act, it wis thought necessary 
to deal specifically with thecash sscurities and 
thereforethe cash securities deposited with the 
Travancore National Bank, Ltd., before the date of 
amalgamation and those cash securities transferred 
by the Quilon Bank, Ltd, were treitted as having 
been paid back to and re-deposited by the em- 
ployees, The old receipts granted by the Quilon 
Bank, Ltd. as wall as the Travancore National 
Bank, Ltd, were returned by the employees aad 
new receipts were issued to the employees by 
the Travancore National and Quilon Bak, Ltd. 
The form of the receipt issued by the Travancore 
National and Quilon Bank, Ltd., is markad Bx. “A” 
and itis filed herewith andit may be read as-part 
of this affidavit. Inthe receipt it is stated that it 
ig “Staff Sacurity Deposit Receipt” and that the 
deposit would bear interest and it further says 
that thestaff security deposit was subject to the 
rules ani regulations of the Bank for the time 
being in force, But no rules and regulations 
were framed by the Bank as the Bank went into 
in last June, I have countersigaed 
the receipt issued as Superintendent, Staf Depart- 
ment. 

4....Thereis a separate account kept for staff 
gecurity deposits, although ths deposits ware not 
invested in specific securities 

7 I also state that after issue by the Travancore 
National and Quilon Bank, Ltd., ofthe new deposit 
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ceipts they were handed over to the Bank by 
«e staf duly discharged anda letter was written 
| asthe employees interms of Ex. B herewith filed 
dit may be read as part of this affidavit.” 

Tne form of the raceipt issued by the 
‘yavancore National and Quilon Bank, 
atd., which is marked ask, A to the said 

affidavit runs tbus ; 
“This Receipt isnot Transferable. 
Travancore National & Quilon Bank, Ltd. 
` (Incorporated in Travancore, 1912} 
Staff Security Deposit Receipt. 
Central Office. 
Madras — 


i Received from 


Rupees bearing interest at ——- 


Reaper cont. per annum and subject tothe Rules and 


Regulations of the Bank forthe time being for 

such deposits. Received at on : 

For Travancore National & Quilon 
Bank, Ltd. 

Accountant. General Manager.” 

And the letter Ex, B referred to therein 
is in the following terms : 

- “Dear Sir, h 
Re; Staf Security Deposit Receipt. 

We acknowledge receipt of your staf security 
deposit receipt No. for Ks. issued by the 
bank in your favour. The receipt will be retained 
by the office, 

The Bank will havea first charge on the deposit 
for all monies due from you to the Bank and also 
for alllosses the Bank is put to on account of your 
negligence or fraud, and the Bank will have a right 
to appropriatethe amount, to the satisfaction of 
such claim as aforesaid to the extent thereof. 

‘Yours faithfully, 


General Manager.” 


‘The above allegations in the affidavit 
‘have not ben, controverted. On these 
facts the quéstion that arises is: what is 
‘the nature of the relationship between the 
Bank and the employee in respect of the 
‘amount which. was furnished by the em- 
Ployee as cash security in obedience to 
the rules of the Bank? As stated in the 
said affidavit, no rules and regulations 
have been made though the receipt states 
that the amount was deposited with the 
Bank subject to the rules governing’ such 
deposits. ‘Lhe word ‘such’ is significant 
because the rales regulating the ordinary 
depsits in a Bank either in current 
account or in fixed deposit are not 
to govern it. When a person deposits 
money in current account or fixed deposit, 
the presumption is that the moment the 
amount is deposited, it becomes the 
banker’s money. The amount is treated as 
@ loan to the banker who is required to 
return the same when demanded or at the 
expiry of the term of the nxed deposit. TLe 
relaticnship is one of debtor and creditcr 
and not trustee and cestui que trust but 
Moneys are placed in or remitted to a 
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Bank to apply them for a specific purpose, 
in wnico case the Bank must be deemed 
to hold it in a fiduciary capacity. The 
Priuciple applicable is thus stated in 
Haisbury’s Laws of Hogland, Vol. 2, at 
p. 228 (Hailsham Edn): 

“Property which is in the possession of the bank- 
rupt for a epecific purpose does not, as a general 
Tule, pass to the trustee, but is clothed with a 
species of trust and is subject to the same princi- 
ples as trust property.” h : ae 

Tre ordinary illustration ofthis princi- 
ple is where a banker is asked to collect 
and remit the amount of bills or cheques 
sent to him. In a case in Edwards v. 
Glyn (1) a sum of £3,000 wasfurnished by a 
certain person for tbe purpose of saving the 
Bank from a run but the purpose could 
not be effected and the money was therefore 
Teturned. The question arose in bankruptcy 
whether the sum of £3,000 formed part of 
the general aasets of the Bank. Held it 
would not. Harle, J., observed thus: 

“1 also think that this was a specific advance for 
2 specific purpose on the understanding between 
the bankrupts and their sureties through whom it 
was procured for them, that the money if not 
used for that purpose, should be returned. The 
money was required to meet a run upon the bank- 
rupt’s Kank on a particular day and the giving of 
the guarantee by the sureties, the promise to them 
by the bankrupts that they would use the money 
only if it would enable them to meet the run, and 
the ultimate advance by the defendants of tha 
money, on the strength of the guarantee, form, m 
my opinion, one transaction... ...-... The case is 
entirely within the principle in Toovey v. Milne 
12) where £120 had been advanced to the bankrupt, 
before bankruptcy for the purpose of settling with 
his creditors: and he, no settlement having been 
made, retured part, of the money. Abbot, C. J. 
held that as the money was advanced for a special 
purpose and was therefore clothed with a specinc 
trust, the assignees of the bankrupt hud no right 
to it, and that the re-payment of 15 on the failure 
of the pnrpose for which it was advanced, was 
protected as against them.” 


ln Farley v. Turner (3) a person who 
was already having a certain money to his 
credit in a Bank sent a further sum 10 be 
placed to his credit intimating at the same 
lime that part of the said sum should be 
applied in meeting an acceptance cf a 
bili due to a company. The money was 
sent by him on December 9, lsat. Tre 
bill was due on December 14, but in the 
„meantime owing to the death of one of tue 
pariners of the Bank, it had to be closed 
and the money was never applied fur 
meeting the acceptance of the bill. It was 
held that in regéid to the sum in respect 


A Q) (1859) 2 El. & BI. 2% £8 L J Q B 350;121 E 
1z, 
(2) (1819) 2 B & Ald. 683; 53 R R 147. 


(3) 4857) 26 L J Ch. 71u; 3 Jur. (N 8) 5325 W R 666; 
112 R R 442, 
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whereof the above intimation waa given, it 
was money placed in the hands of the Bank 
to be applied fora particular purpose and 
it would nct come within the rule of money 
lodged in a Bank by a customer in the 
common course of business. These cases 
only illustrate the principle which is a part 
of tke general law of trusts that when a 
sum cf mney is handed to another person 
who accepts it for a purpose declared at 
the time a binding trust is constituted 
in respect thereof. The fact that the 
person to whom the money is handed over 
happens to be the Bank, does not affect the 
principle. In this case, it will be seen that 
the 
employee for the purpose of investment in 
the Bank as fixed deposit or in current 
account just as an ordinary customer. To 
use the language of Lord Oottenham in 
Foley v. Hill (4) the position of the Bank 
when they received the money is not the 
common position of a banker 

“which consists of the common case of receiving 
money ficm his customer on condition of paying 
it back when asked for, or when drawn upon, or 
of receiving money from other parties, to the credit 
of the customer, upon like conditions to be drawn 


out by the customer, or in common parlance the 
money being repaid when asked for.” 


From r. 23 already referred to, it is 
clear that the amount given by an employee 
is furnished as cash security and not for 
the- purpose of investment in current 
‘account or fixed deposit. The receipt given 
also makes it clear. It is styled “staff 
security deposit receipt.’ The amount was 
given to the Bank for a specific purpose, 
1. e. it should be held by them in trust 
for the employee until the termination of 
his service as a security for his good 
behaviour so that, in case he is fcund guilty 
of any act or omission in the discharge 
of his duties and loss should result there- 
from, the Bank might recoup such Joss and 
pay the balance. It was therefore received 
by the Bank on a specie understanding 
to be applied by the Bank fora specific 
purpose. This case therefore will certainly 
come within the principle stated by me, 
namely that when money is handed to 
another persoy who accepts it for a purpose 
declared, there will be a trust in respect 
thereof. The word ‘security deposit’ con- 
motes that the money does not belong’ to 
the banker as in the tase of an ordinary 
deposit but is money belonging tothe de- 
positor: vide the oBservations of Richard- 
son, J. in Peter Donald Macpherson v. 


(4) (1844-48) 2 H L O23; 9E R1002. 


. 


amount was not deposited by the. 
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Dugald Mackechnie (5) at p. 729. Th 
employee is thus the beneficiary and Bani 
is the trustee. The fact that in a certait 
contingency the Bank might have recours: 
to the deposit does not make the Bank > 
beneficiary as contended by Mr. Bhashyam 
The question therefore arises whether the 
provision for payment of interest in the 
receipt given by the Bank alters the 
relationship to one of debtor end creditor 


and converts the money which was advancedamll 


for a specific purpose intoa mere loan. It 
seems to me that a provision authorizing 
the trustee to retain trust money with him 
and pay interest ought not to be made the. 
foundation of a decision on the question 
whether a certain transaction is a loan or a 
trust. The proper approach should be to 
determine whether on an interpretation of a 
document, if there isone, or from certain 
proved or admitted acts and circumstances 
a trust is established or necessarily arises. 
If so, a provision for the payment of in- 
terest by the trustee does not destroy the 
character of trust, but if on such an 
interpretation it is not possible to find with 
definite certainty the nature of the transac- 
tion, the provision for payment of interest 
may be taken into account in arriving ata 
decision. It is unsafe to negative a trust 
from the fact that interest is stipulated to 
be paid on the money received. The 
reasoning on Which the trust is negatived, 
if [may say so with respect to some of the 
learned Judges, is not sound. The said 
reasoning may be best expressed in the 
language of one of the learned Judges, 
Monroe, J., who dealt with the question in 
Official Assignee of Madras v, Krishnaswamt 
Naidu (6) thus: 

“The matter is made still clearer by the fact that 
the Bank was to pay interest at 5 per cent. per 
annum on the money deposited, This it would 
certainly never have agreed to do unless it was to 
be allowed to use the money and make as much 
profit*as it could. But if the Bank held the money - 
as trust money, it could not have lawfully used 
the money for its own benefit. Section 51, Trusts 
Act, prohibits a trustee from dealing with trust 
property for his own profit.” A 

According to this view, if the trustee is 
allowed to use the trust money for his own 
benefit. it is inconsistent with the notion 
of trust. No doubt, it isan inflexible rule 
of equity that a person in a tiduciary 
position is not entitled to make a profit 
but the rule is subject tothe qualification 
‘anless otherwise expressly provided’: vide 


(5) 280 W N 721 atp 729; 84 Ind, Cas. 14; A I R 
1924 Oal. 818. 

(6) 33 M 154; 5 Ind, Cas. 331; (1910) M W N 130; 7 M 
LT 266. wW 
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the statement of the rule by Lord Herschell 
in Bray v. Ford ii) atp. 51 In re Sykes 
(8) is a good illustration of the priaciple 
that though a trustee may not make a profit 
out of the trust he may be allowed to do 
so by a provision in,the instrument of 
trust. Section 51, Trasts Act, enacts the 
same rule and the use cf the word ‘may’ 
is significant. It connotes that the rule can 
be abrogated By the author of the trust 
permitting the trusiee to make a profit for 
himself. The true principle as enunciated 
by Lord Herschel], and as laid down in 
s. 51, Trusts Act, was not kept in view 
in the cases which refused to recognize 
the trust on the ground that the trustee 
was allowed to make use of the trust 
moneys. Imay usefully referia this con- 
nection to the case in Gee v. Liddell (No. 1.) 
(9) which was followed in Peter Donali 
Macpherson Vv. Dugald Mackechnie (5) and 
Fazal Bhai Mills Ltd. In re (10) as an 
illustration of both the positions which I 
have outlined above, namely (|) where a 
trust is complete, provision for payment 
of interest by the trustee would not make 
the trustee a debtor; and (2) from the fact 
of payment of interest alone the relationship 
of trustee and cestui que trust should not 
be negatived. The following observations 
of Sir John Remilly in the said case are 
instructive; ` 

“I have therefore only to consider whether, in 
this case the relation of trustee and 


will, leaves £2.00, of which the interest is to be 
paid to his daughter for her life, and after her 
death to her children equally. ‘The testator also 
Says to his: only son and executor. “You may 
invest this or not, as you please, bub if you retain 
it, you must pay interest for it at 4 per cent.’ 
Could Joseph Gee, after proving his father's will 
and taking possession of his assets,amply sufficient 
for the payment of the legacy, say that he was not 
- a trustea of that £2,000? ‘Lhat would be impossi- 
sible, The trust is expressly declared by the will. 
He 15 told that he need not invest it, but may retain 
it in his own hande as trustee. I am of opinion, 
that the relation of trustee and cestui que trust was 
completed, and the son was strictly and properly a 
trustee of that sum of money, although it had not been 
separated from the estate; because the will of the 
testator allowed the executor to retain the £2000 in 
his hands at interest, and to constitute himself a 
trustee of that sam without separating it from the 
mass of the property.” 


_ The question therefore is, was the rela- 
tionship of a trustee and a cestui que trust 


(7) (1896) A O 44 at p 51; 65L J Q B 213; 
73 L T 609, 


* (8) (1909) 2 Ch, 241; 78 LJ Ch. 609; LL TI. 
MI (1866) 35 Beay 621; 147 R R 325; 55 E R 


(10) 38 Bom. L R 541; 164 Ind. Gas, 328; A IR 1936 
Bom, 246;9 R B 82, 
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trust exists: - In the first place Stephen Gee. by his. 
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constituted in respect of the sum of money 
entrusted to @ person apart from the ques- 
tion of any payment of interest by him? 
Therefore the fact that tha deposit receipt 
allows payment of interest which would 
imply the Bank being parmitted to ase the 
moneys does not render the relation be- 
tween the Bank and the employee any the 
less a relation of trustee and cestui que 
trust, It was open to the Bank to have 
kept the money separate without mixing it 
with the assets of the Bank but that such 
deposits stand on a different footing is evi- 
denced by the fact that a separate account 
was kept for them. If the matter was 
governed by the provisioas of the Com- 
panies Act as amended by Act XXII of 
1936, there can be no doubt about the ans- 
wer to this case. Theanswer is that the 
moneys held in security deposit were held 
in trust by the Bank. Section 282-B (|) is 
decisive of the matter. Thore is a statutory 
prohibition against the utilization of any 
portion of the moneys except for purposes 
agreed toin the cuntract of service. In 
my opinion, the sectiun only declares the 
correct legal position of the Bank in re- 
gard tothose moneys, namely, that they 
cannot be considered as mere deposits with 
a banker and do not form part of the 
assets of the Bank. But the provisions of 
that section cannot apply to the present 
case because, so far as this matter is con- 
ceined, the Bank is governed by the prc- 
visions of the Travancore Regulations where 
there is no provision corresponding to 
s. 282-3 (1). My learzed brother Gent:e, J. 
in a similar case, namely, in In the 
matter of Hindustan Commercial: Bank of 
India Lid, Madras (11), in a well-con- 
sidered judgment, if I may so with rer- 
pect, took ihe correct view, namely, that 
the moneys paid by way of security depc- 
sit in respect of the employees’ faithful 
cervice Were trust moneys but the learned 
Judge felt himself compelled to decide 
othersise in’ a later case (Application 
No, 1883 of 1937 in O. P. No. 23 of 1937; 
in view of the decisiou of a Division Bench 
(Beasley, O. J., and Cornish, J.) in O.8. A. 
No. 56 of 1931 decided on April 8, 1932. 
Gentle, J. in the course of the judgment 
remarked thus : 

“In my view, the facts in that decision of a 


Bench of this Court ars indistinguishable from the 
facts before me.” 


Then he referred to the following obsere 
vations of the learned’ Chief Justice : 

“It seems to us to be that the appellant agreed 
& (11) (193s) M W N 7; 178Ind. Cas, 428; A IR 1938 
Mad, 651; 48 L W 153; 11 RM 453, 
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with the company that they should receive the 
Rs. 1,000 and hold that same paying interest at 
5-per cent. for its use, the money being re-payable, 
if not forfeited for losses occasioned through the 
appellant's default, upon his ceasing to be the 
cashier ofthe company. That being so, it seems to 
me that there was no trust here at all.” 

The decision in O. S. A. No. 56 of 1931 
confirmed the decision rf Madbavan Nair, J. 
in Application No. 2937 of 1980 in O. P. 
No. 92 of 1929 It therefore becomes neces- 
sary to examine closely the facts and rea- 
soning on which the decision rests and see 
ifitisa compelling authority. When the 
matter was first heard by me, I felt like 
my learned brether Gentle, J. that sitting 
as a single Judge I should not igncre the 
decision ofa Bench whatever my personal 
view of the matter may be; but on a close 
examination of thecase and the reasoning 
of the learned Judges in view of later prc- 
nouncements on the subject and particular- 
ly of those of the very same learned Judges, 
I have come to the oonclusion that though 
the facts of that case may or may not have 
justified that decision, it cannot be treated 
as a-binding authority on the facts of this 
particular case or as laying down a general 
proposition of law which should govern 
cases of this description. So far as the facts 
are concerned, the learned Chief Justice 
says that he had to deal with the case 
upon very meagre information. The peti- 
tioner in that case was employed in the 
company as a cashier in 1925 and he depo- 
cited a sum of Ra. 1,000 as security for the 
office and the same carried a nominal 
interest of 5 per cent. per annum. Whether 
any receipt was given in that case as in 
this case is not clear from the judgment, 
Afier a. few days’ employment as cashier 
he became a purchasing clerk of the com- 
pany, an office which required no security. 
He appears to have sued the company 
and obtained a decree against it for the re- 
turn of the deposit money in 1928, but 
before he could recover it, the company was 
compulsorily wound vp in 1929, On that 
state of facts both the decision of the 
learned Judge and that of the Division 
Bench rested. Ib does not appear from the 
facts whether a separate account was 
opened and whether the depcsit receipt 
stated that it was subject toany rules and 
regulations of ihe company, The Jearned 
Judge (Mzdhavan Nair, J.) purported to 
follow a decision of the Bombay High Court 
reported in Malvankar v. Credit Bank of 
India, Ltd. (12) and a decision of tle 


. (12) 16 Bom. L R 723; 27 Ind, Cas.343; AIR 1914 
Bom, 118, 
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Allahabad High Court reported-in In the 
matter of Annapurna Co., Ltd. 93 Ind. 
Cas, 93 (13) and incidentally referred . to 
with approval, the case in Nagappa Chet- 
tiar v. Official Assignee, Madras (14). This 
is what the learned Judge says : 

_ “It may be noticed th& in the present case the 
initial deposit after the transfer of the applicant 
from the cashier's post to that of a purchasing 
clerk remained in the hands of the company not 
as security but only as an advante made by him 
to the company purely for earning interest.” 


On this finding of fact both the learned 
Judge's decision and that of the Division 
Bench are perfectly justified and are not 
authorities on the question which I am 
now called upon to decide in this case. The 
observations of the learned Judges in re- 
gard to the present questioa must only 
be treated as obiter though they are en- 
titled to great weight. The learned Judge 
(Madhavan Nair, J.) after that finding goes 
on toobserve thus: 

“Even if the amount is to be treated as a security 
according to the Bombay decision, it is clear the 


applicant's position is ouly that of an ordinary 
creditor of the company.” 


The Bombay casa referred to by the 
learned Judge is Malvankar v. Credit Bank 
of India, Ltd. (12}. The facts of that case 
arethese: A certain employes at the time 
of his employment was called upon to give 
a Becurity of Rs. 5,000 cash to be deposited 
with the Bank. The amount of Rs. 4,500 
out of Rs 5,000 was credited to. the security 
deposit account and bore interést..at 6 per 
cent. per annum. A receipt was given to 
this effect : 


“Received ....Rs. 4,500 only as a security deposit 
subject to the service regulations of this Bank bear- 


- ing interest at the rate of 6 percent. per annum.” ` 


~ In the liquidation proceedings, the Em- 
‘ployee put forward his claim to Rs. 4,500 
in priority to the creditors of the Bank on 
the ground that the Bank held the moneys 
in the nature of a trust. Macleod, J. nega- 
tived his claim. As this decision was con- 
firmed by the-Division Bench consisting 
of Scott, O. J. and Davar, J. and followed: 
by the Bombay High Oourt consistently up, 
to now, I shall quote in extenso the reason- 
ing on. which that judgment was based. 
Macleod, J. observes thus: 

“Mr. Jinnah argued that the Rs, 4,500 was paid 
to the Bank to beheld by them upon trust, that 
hisclient was entitled to follow the trust fund in 
the hands ofthe Bank, and that, if the Bank had 
mixed the trust-money with its own monies, what- 
ever moneys were found with the Bank at the date 
of liquidation up to Rs. 4, 00 must be considered 
as trust money. That argument, I think, is per- 
fectly sound. If Malvankar had given Rs, 4,500 to 
a 24 A L J 317; 93 Ind. Oas. 93; AI R 1926 AH, 

(14) (1930) M W N 1076, 
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the Bank to be held by the Bank during the period 
of his employment as security for his honesty and 
fidelity, the Bank would have been bound to keep 
‘that sum separate, and if. they mixed. it with their 
own moneys, he would be entitled to recover it out 
of the cash balance of the Bank at the termination 
of his employment. But unfortunately for him this 
was not the arrangement Wb made with the Bank. 
He agreed jn effect that the Bank should treat his 
Rs 4,500 in the same way as money deposited by 
a customer. He was to receive interest on it as 6 
per cent. as long*ashe remained in the employ- 
meat in the Bank. If that ceased, he would be en- 
titled to recover the principal with interest. to date, 
‘provided that the Bank had no claim against him 
-in respect of defalcation or otherwise. The Bank 
was entitled toinveet the money in any way they 
-pleased as no stipulation was made regarding the 
method of investment...As the case stands, I can see 
no difference between him and an ordinary depo- 
sitor except that the deposit was not for a fixed 
period but for the time heremained in the employ- 
ment of the Bank.” 


Scott, O. J. delivered a very short judg- 
-ment and he summed up his conclusion 
thus: 

“If the money has, with the consent of the giver 
-of the security, been received by the Bank and 
mixed withits funds in consideration of an agree- 
ment to pay interest on it, the Bank is only a debtor 
and not a trustee." 


It will be seen from the observations of 
‘Macleod, J. that he accepted the argument 
of Mr. Jinnaa as sound, viz., that if the 
employee had given the money io the Bank 
to be neld by them during the period of 
‘his employment as security for his honesty 
and fidelity, it would be trust money, but 
che took a different view because of the 
arrangement that the Bank should pay 
interest, and this was in effect according 
to the learned Judge that the Bank should 
‘treat it inthe same way as money deposited 
“by a customer. ‘Of course the fallacy, if I 
‘May say so with respect, lies in not noticing 
the principle that the character of a com- 
„pleted trast is not destroyed by the trustee 
being permitted to use tne trust fund and 
pay interest therean, a position which was 
recognized by Gee.v. Liddell (No. 1.) (Y) and 
“laid down so far as India is concerned by 
the decision of the Privy Vouncil in Official 
Assignee of Madras v, Krishriaji Bhat (45). 
Tne decision „also fails to notice that the 
payment of interest is not necessarily in- 
-compatible witu the notion. of a trust. It 
18 unnecessary for -me to notice the other 
decisions of the Bombay High Court, e, g., 
‘Official Assignee of Bombay v. Abaul 


(15) 56 M 570; 143 Ind. Oas. 162; A I R 1933 PO 
148; 60 I A 203; Ind. Ral, (1933) P O 138; 37 L W 780; 
37 OW N 713; (1933) A L J 637; 35 Bom. L'R 738; 
ro” 433; (1983) M W N 575; 66M LJ1 
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Hayee (16), National Petroleum Co., Ltd. v. 


Popatlal Mulji (17) and In re Manekji Petit 


Manufacturing Co., Ltd. (18), because the 
reason given in those cases was the same 
given by Macleod, J, and Scott, O. J. though 
Kania, J. took a different view in Fazal 
Bhai Mills, Ltd. In re (1G) already referred 
to. The decision of the Allahabad High 
Ocurt -reported in Jn the matter of An- 
napurna Co., Ltd, 93 Ind. Cas. 93 (13) does 
not throw much light on the question, In 
that ease Ts son was employed on T 
10,000 and 
the money was to be re-paid after the ex- 
piry of the term of a appointment or as 
s00n as the appointment terminated. With a 
part of this money namely, Rs. 3,500, a flour 
mill was purchased. On the company 
going into liquidation, T claimed pre- 
ference over all the creditors in respect 
of the sum of Rs. 3,500 on the ground that 
it was a charge over the mill. The charge 
was negatived. With regard to the pre- 
ferential claim, this is all that appears in 
the judgment: “As to preferential claim, 
he is as much in the position of a creditor 
as anybody else.” It may be noticed that 
no preferential claim was made in respect 
of the balance of Rs. 6,500 and no agu- 
ment was based on the question of trust. 
This decision was followed by Harries, J. 
in afrecent case reported in Maheshwari 
Bros v. Official Liquidators Indra Sugar 
Works, Lid. (19) at p. 576. There is no 
discussion of the matter and the learned 
Judge follows the above cases and also the 
decisions of the Bombay High Oourt re- 
ported in Malvarkar v. Credit Bank of 
India, Ltd. (12) and In re Manékji Petit 
Manufacturing Co., Ltd. (18). The learned 
Judge also notices the decision of Gentle, J. 


reported in In the matter of Hindustan 


Commercial Bank of India, Ltd, Madras 
(11) and remarks thus: 
“There is one very important distinction of fact 


-between this Madras case and the present case. In 


the Madras case the sum of money handed to the 
Bank by way of security deposit was placed to a 


“special account in the Bank, that is, was placed 


in a fixed deposit account in the name of the 
employee who deposited such sums, In the present 
ease the receipt which is before me shows that the 
Company merely acknowledged the receipt of 
Rs. ‘50,000 from the applicants ahd did not deposit 
it in any account in the name of the applicants,” 

(16) 58 B 67; 146 Ind. Cas. 984; AI R 1933 Bom. 437; 
35 Bom. L R 916; 6 R B 172. ° 

(17) 60 B 934; 165 Iad, Oas, 338; A IR 1936 Bom. 
344; 38 Bom. L R 610; 9 R.B 138, 

(18) 34 Bom. L R 728; 140 Ind. Cas, 814; AIR 1932 
Bom. 311; Ind. Rul. (1933) Bom, 39, 

(19) A IR 1938 All. 574 at p. 576; 178 Ind. Oas. 585; 
“IL R (1938) All. 886; (1935 AL J 820; 1938 A L R 


867; 11 R A 305. 
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Tke view of the learned Judge therefore 
is that if the deposit were treated different- 
ly from an ordinary deposit paid in current 
account or fixed deposit, he would have 
decided the other way. But of course the 
learned Judge winds up by saying that 

“Even if this distinction of fact isnot of importance, 

.I am unable to follow the view expressed by the 

- Madras High Court and I am bound to follow the 
. Bench decision of -this Court which is binding upon 
me as a Single Judge.” í : 


, Therefore the learned Judge felt himself . 


compelled to decide in the way he did. It 
-will be seen frcm the decision of Beas- 
‘ley, O. J.. inO.§. A. No. 56 of 1931 that 
‘the learned Chief Justice lays stress on the 
‘fact that the Company was allowed to use 
_the money paying interest at 5 per cent. 
It is unnecessary for me again to say that 
“this view is not sound but the learned Judge 
‘pitting -with Madhavan Nair, J. has not 
‘taken the same view in a later case reported 
“in Veerappa Chetty v. Official Assignee of 
“Madras (20). In that cate the learned 
"Judge was considering whether a certain 
*transacticn was a trust òr not. In tLat 
` connection he had to consider tLe decision 
‘reported in Official Assignee of Madras v. 
' Krishnajt Bhat (21) (which was later con- 
hrmed by the Privy Council in Oficial 
Assignee of Madras v, Krishnaji Bhat (15;.) 
. The facts in that case were as follows. 
‘The plaintifi’s father deposited a sum of 
Res. 10,000 in the name of his minor son 
Krishnaji with Tawker & Sons, the terms 
‘being tuat the defendant should invest the 
‘said sum in their firm cr in any other 
- firm as Tawker & Sons might deem fit and 
; pay interest at 9 per cent. per annum and 
` pay the principdl to the plaintiff when 
‘Krishnaji Bhat attained 21 years. The 
` letter was to the following effect: 
“It is my request that you should invest in your 
: firm Ks. 10,000 in the name of my minor son 1. 8. 
Krishnaji Bhat, and pay him the interest accruing 
. thereon ....Until my said son becomes 21 years of 
age, you need not hand over the principal to him, only 
. the interest you can be paying in my family.” 
A few days later ‘lawker & Sons .gave 
- a receipt to the plaintifi’s: father in these 
_ terms: : : 
. “Received from Mr. T, Sivasankar Bhat, the eum 
of Rs, 10,000 only through. Mr. T, Sadasiva 
| Tawker as fixed deposit in the name of his minor 
son T, Krishnaji Bhat as per instructions contained in 
. Mr. Sivasankar Bhat's letter dated 5th instant, carry- 
“ing interst at 9 per cent. per annum.” 
Four years later the plaintiff instituted a 
suit againat Tawker & Sons alleging that 
(20) AIR 1935 Mad, 688; at pp. 690 & 691; 161 Ind. 
- Cae. 891; 8 R M 889. | 
* Ql) 1930 M W'N 362; 125 Ind, Cas, 533; A I R 1930 
Mad, 693; 59 M L J 718; Ind. Rul, (1980) Mad, 789; 31 
LW 762. 
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they were then involved in financial dif 
culties and were likely to be adjudge 
insolvents. While the suit was pending, 
Tawker & Sons were adjudged insolvents- 
The plaintift claimed the amount on the 
ground that ıt wae a trust fuod and he 
had a preferential claim over the assets of 
Tawker and Suns. Kumaraswami Sastri, J 
who tried the suit observed.thus at p. 873* of 


.Krishnajee Bhat v. Sadashiva Tawker (22), 


“The main question is whether the plaintiff is en- 
titled to any preferential claim as iegards the 


_ Rs. 10,0L0. There isno dispute that the firm of Tawker 


&Sons were trustees in respect of Rs. 10,000 deposit- 
ed by the plaintifi's father with them in trust for 


“his minor son, the plaintiff, to be paid on the plaintiff 


attaining majority.” 

Having observed thus, he proceeded to 
deal with the other contentions in the casé 
At p. 87u*, he remarked thus: f 

“The contention of Mr. Venkatarama Ayyar.... is 
twofold. In thefirst place what hesays‘is this. In the 
present case, as Tawker & Suns were allowed 
to use the money, there is no tiust; the trust is 
destroyed aud all that the plaintiff is entitled to 
isto treat himeelf as a creditor of Tawker & 


. Bons.” 


Afer dealing wiih the authorities bearing 
on this contention the learned Judge ex- 
piessed himgeli thus : 

“Jf the author of trust deed agrees that the trustee 
can use the money for his own benefit, there seems 
to me to be no reasun for saying that the tust goes 
and that itcannot be trust property in any sense of 
the term because of,this liberty given to the trustes. 
No suthority has been cited for so broad a proposi- 
tion and lam uot prepared to hold that the mere fact 
that Tawker & Sons in this case had power to deal 
with the property fur their own purpose provided they 
paid interest destroys the character of the trust fund 
in their hands.” | 

In appeal this decision was confirmed by 
Reilly and Ovurnishb, JJ. Their decision is 


‘reported in Official Assignee of Madras Y, 


in the course of that 


Krishnaji Brat (21). 
remarked thus at- 


judgment Reilly, J. 
p. 3027 : 

“The last contention of Mr. Krishnaswami Ayyar 
is that the subject-matter of this trust was only a debt 
due fiom Tawker & Sous to the: plaintifi's father. 
l have. indicated already that 1 do not 
think on the facts that represents the position 
correctly.” | 

Cornish, J., went fully into this matter 
and observed thus : | 

“lam of the same opinion. I think that the arrange- 


` ment evidenced by Exs. A and B was a trust..... 


When was this trust created? But it had been argued 
that, notwithstanding the intention uf the parties to 
stand towards one another in the relatiouship of 
trustees and beneticiary, the arrangement whereby 
the trustees were to have.the use of the trust monéy 
for investment in their business is so incompatible 
with the notion of a tust, that no trast can be inferred 


PY aa v4 L W 869; 99 Ind. Oas. 713; A IR 1927 Mad, 
9. ; 
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ids 
and thatthe parties must be taken as standing in 


the relationship of debtor and creditor only in respect 
of the Rs. 10,000. No doubt, itis a well-established 


principle that a trustee is to make no profit out of - 


the trust fund.. .. But it is open to a settlor when 
creating a trust to make it a@vantageous tothe person 
appointed trustee to undertake the trusteeship, and to 
determine the purpose for which thetrust fund shall 
be utilized. There is nothing illegal in a settlor 
authorizing by thednstrument of trust, the trustee to 
invest the trust money in a business, whether the 
trustee’s own business or some other business, and 
providing that interest shall be paid for the use of the 
money so invested.” 


It will be seen from these remarks that 
Cornish, J., fully realizes the principle laid 
down in Gee v. Liddell (No.1) (9). The 
learned Judge in effect says that there is 
nothing so incompatible with the notion ofa 
trust by reason of the fact thatthe trustees 
were to have the use of the trust money. The 
learned Judge also thinks that if a trustee 
is authorized to invest trust money in a 
“business of his own, tha character of the 
trust is not destroyed. In 
learned Judge goes back upon the view he 
expressed while sitting with Beasley, C.J. 
in O.S A No. 55 of 1931. Beasely, O. J. 
-after referring to the facts of the décision 
in Krishnaji Bhat's case (21), as stated by 
Reilly and Cornish, JJ., agrees with the 
‘@onclusion arrived at by the learned 
.Judges in that case : vide Veerappa Chetty 
v. Official. Assignee of Madras (20), at 
pp. 690 and 691. And at p. 691 he repeats 
the remarks of Cornish, J. and then con- 
cludes thus: - 

“The defendants there contended that their liabi 
lity was only the liability of debtor to creditor and 
that the doctrine of tracing did not apply. This 


-contention was directly negatived by the Appellate 
- Court.” < 


In effect therefore the learned Judgs did 
‘not adhere to the view which he indicated 
‘in O. S. A. No, 56 of 1931, viz, that the 
use of the trust money . by the trustee is 
incompatible with the notion of a trust. In 
8 recent decision reported in Official 
‘Assignee, Madras v. Muthayee Achi (23), 
Madhavan Nair, J., sitting. with Pandrang 
.Row, J. also took a view different from waat 
he did in the application from which the 
0.8. A. arose. In that case the plaintiff 
“was married to defendant No. 1. Defendants 

Nos. 2 and 3 were the Orlicial Assignees of 
Rangoon and Madras representing thé Firm 
T. Ar. A. Rm. which was adjudicated insol- 
vent. The said firm belonged to defend- 
ants No. 1's family and was carried on by de- 
fendant No. i's father Ramanathan Chettiar. 
The plaintiff sued to recover a large 
sum of Rs. 79,000 and odd on the ground 
“that it was a sum held in trust by the 
(23) (1937) M W N 433." 
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firm. Oneof the questions was whether 
the money was held in trust or whether 
the relationship of the firm to her was 
that of mere debtor and creditor. The 
facts accepted by the learned Judge were as 
follows: 

“The moneys in the form of hundis are given at the 
time of the marriage by the bride's parent's family 
into the hands of the father-in-law of the bride for 
investment in business, for the benefit of the bride 
and the children that may be born to her after the 
marriage. These amounts are to be invested in the 
money-lending business of the bride-groom's family if 


- that family has such a businees or in some other 


business. When the moneys are received, the person 
who receives it, the bride-groom's father or the senior 
male member of his family, knows the purpose for 
which the amounts have been givento him and what 
he ig expected to dowith them. He receives them on 
the understanding that he isto invest them in busi- 
nessand allow them to accumulate by accretions of 


‘interest. It was for the purpose just mentioned and 


for this purpose alone that the hundis were handed 
over by the plaintiff's grandfather and father to deien- 


- dant No. 1’s father.” 
effect the . 


After stating those facts, the learned 
Judge observes thus : . 

“In thess circumstances we have no doubt that the 
hundi amounts received by defendant No. l's father 
must be viewed as constituting a trust fund in favour 
of the plaintif to be held by defendant No. 1's 
father as a trustee for her benefit and the relationship 
between her and defendant No. 1’s father with respect 
to these amounts must be held to be that of cestui que 

rust and trustee.” 


The learned Judge took this view in 
spite of the fact that defendant No, 1's 
father was allowed to use tha money in 
his own business and makes a profit 
out of itand hehad to pay interest 
therson. Thelearned Judge also discusses 
the view laid down in Nagappa Chettiar v. 
Official Assignee, Madras (14), namely where 
a trustee is authorized by the ‘terms of the 
trust to invest the trust money in his own 
business and directed to pay interest there- 


“on, it ceases to be trust property and holds 


that this view is overruled by the decision 
of the Privy Council in Official Assignee of 


“Madras v. Krishnaji Bhat (15). The learned 


Judge further observes that the decision in 
Official Assignee of Madras v. Krishnaswami 
Naidu (6), must also be deemed to have 
been overruled. Lt is therefore cléar that the 
learned Judge did not adhege to the view 
which was the foundation of the decision 
in Malvankar v. Credit Bank of India, 
Ltd. (12), whichhe followed in Application” 
No. 1833 of 1937 in°O. P. No. 23 of 1937. 
Thus, all the learned J udges, Beasley, O. J., 
Madhavan Nair and Oornish, JJ. have gone 
back upon the observations made by them 
in the case out of which O. S. A. No. 56 of 
1931 arose. Further, as I have pointed out, : 
the facts of the case on which the decision 
a 


ry 
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rested as stated by Madhavan Nair, J. were 
different. 

It is no doubt true that the decision of 
the Privy Council in Oficial Assignee of 
Madras v. Krishnaji Bhat (15), proceeds on 
the footing that a trust was admitted but 
the learned Judge who dealt with the case 
in the High Oourt inferred a trust, apart 
from the admission. The said case is an 
authority for the position that a trustee can 

_be allowed touse trust monies and make a 

profit for himself paying interest to the 
_beneficiaries, if authorized by the author 
-of the trust. It is-also an authority for the 
_pcsition that the character of a trust fund 
is not destroyed by allowing the trustee to 
utilize such moneys in his own business. 
In the-cireumstances, I do not feel that the 
judgment in O. S. A. No. 56 of 1931 is a 
, binding authority on me and the observa- 
-tions therein on the question before me are 
only obiter. Before my learned brother 
‘Gentle, J., the judgment of Madhavan 
Nair, J. was not referred to nor has my 
learned brother referred to the decisions 
embodying their later view. Therefore on 
principle, I am of the opinion that the 
amounts received by the Bank as security 
fromthe employees were held by the Bank 
in trust for the employees and they did not 
form part of the assets of the Bank divisible 
among its creditors. 1 therefore direct 
that the sum of Rs. 10,000 and interest 
thereon upto the date of winding-up be paid 
by the Official Liquidators to the applicant 
A. M. Gopalakrishnan add also a sum of 
Rs. 500 with interest upto the date of wind- 
‘ing up to Venkatarangam but these amounts 
shall not be disbursed by the Official 
“Liquidators until-the ‘expiry of six weeks 
from this‘date. 

So far as costs are concerned, in Applica- 
-tion No. 2065 of 1938, I direct a sum of 
Ks. 250 to be paid to the Official Liqui- 
dators and Rs. 250 to Messrs. S. Prathasa- 
tathy and V. K. Thiruvenkatachari and 
Rs, 350 to be paid to Mr. Bhashyam 
Ayyangar. In Application No. 2162 of 1938, 
Mr. K. N. Viswanathan will have Rs, 150 
for his costs. 


NS. Order accordingly. 
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Limitation —Statutes of —Retrospective effect—Ar 
regulating procedure takes effect immediately—Bu» 
when it provides reasonable time for enforcement o 
existing cause of action, tt affects cause of actio 
already accrued—Bihar Tenancy Act VIII of 1934 
Sch. III, Art. 2 (b) Gi)—Arrears of manhunda rem 
becoming due before new Act—Suit for recovery file: 
after new Act, is governed by new Act. | , 

A statute which takes away or impairs rights acquir 
ed under the existing law must not be construed t 
have a retrospective force, unless by express words o 
necessary implication it appears that such was th: 
intention of the Legislature which passed it, It i 
true that ordinarily the enactments which regulat 
procedure take effect immediately on the principl 
that “no suitor has 8 vested interest in the procedure’ 
and that an Act of limitation, being a law of procedure 
will ordinarily govern all proceedings, to which it: 
termsare applicable, from the moment of its enact 


‘ment, But this rule must admit of the qualificatio: 


that when the retrospective application or the statute 
ot limitation would uestrvy vested rights, or inflict__ 
such hardship or injustice as could not have beer 
within the contemplation of the Legislature, then the 
statute is not any more than any other law, tobe 
construed retrospectively, [p. 243, oul 1.j : 

“Where anew atétute ul limitation reduces the time» 
previously allowed for commencement of the suit, bute 
does not come into operation forthwish’ and allows a» 
reasonable time for the enforcement of existing causes» 
of action, the Vourt will not hesitate to hold that the 
statute may affect causesof uction already accrued ip» 
the ‘same manner as those accruing alter ite» 
paesage. [p. 215, col. 2;.p. 216, col, 1.) 

[Oase-law referred to.| i 

There are no express wordsin the Bihar Tenancy 
Actto show that the provision made in Bch, lll, 
Art. 2(b) (ti, of the Act was intended toatfect rights 
which had accrued before the ct came into operation, 
but where the Act does not come into force immediately 
but allows some time for the enforcement of existing 
causes of action, it may be inferred that the Aet wae 
intended to be retrospective. Queen v. Leeds and 
Bradford Ry. Co. (3), reliedon. |p. 218 col. 2.) f 

A suit to recover ariears of manhunda rent which 
became due before the coming in force of the new 
Bihar ‘Tenancy Act, but tiled atterwards, is governed 
by the new Act and not by the Bengal Tenancy Act, 
which wasrepealed by the new Act, : 

A. frum appellate decree of the Sub- 
Judge, Monghyr, dated June 20, 1936, 

Mr. M. K. Mukherjee, for the Appellant. 
Mr. G. N. Mukherjee, for the Kespon- 


dent, 
Fazi Ali, J.—This appeal arises out of'a 


‘suit instituted by the plaintiff-respondent 


to recover arrears of manhunda rent for 
the years 1339 to 1342 Fasli. The [suit 
having been decreed by the Oourts below, 
the defendants have preferred this second 


1939 


«appeal. As the suit was instituted by the 
plaintiff after the Bihar Tenancy Act came 

into force, it is contended on behalf of the 
-appellant that the pericd of limitation which 
will govern the suitis the period provided 
by the new Act and s the claim for the 
years 1339 and 1340 Fasli is time-barred 
under Sch. III, Art. 2 (b) (ii) of that Act. 
On the other hand, it is contended on 
behalf of the plaintiff that inasmuch as the 
claim for the rent of the years 1339 and 
1340 arose before the passing of the new 
Act, the suit must be governed by the 
Bengal Tenancy Act as it stood before the 
new Act was passed. The parties have 
cited before us a number of decisions, the 
most recent decision being that of a 
Division Bench of this Court in Second 
Appeal No. $06 of 1936 Shaikh Reyasat v. 
Gopi Nath Missir (1) which supports the 
view put forward on behalf of the appel- 
lant, This decision has already been 
followed by this Bench in Second Appeals 
Nos. 978 and 979 of 1936, but as its 
correctness was challenged both in the 
present appeal and in Second Appeals 
Nos. 978 and 979 of 1936 and as we have 
been pressed to refer this case to a larger 
Bench, I propose to deal with the matter 
at some length. That the question is not 
free from difficulty will be evident from 
what follows. 

It is well-settled that a statute which 
takes away or impairs rights acquired 
under the existing law must not be con- 
straed to have a retrospective force, unless 
by express words or necessary implication 
it appears that such was the intention of 
the Legislature which passed it. It is true 
that ordinarily the enactments which 
regulate procedure take effect immediately 
on the principle that “no suitor has a 
vested interest in the procedure” and 
that an Act of limitation, being a law of 
procedure, will ordinarily govern all proceed- 
ings, to which its terms are applicable, 
from the moment cf its enactment. But 
as we pointed out in Khusalbhai v. 
Kabhai (2) this rule must admit of the 
qualification that when the 
application of the statute of limitation 
would destroy vested rights or inflict 
such hardship or injustice as could not 
have been within the contemplation of the 
Legislature, then the statute is not any 
more than any other law, to be construed 


retrospectively. The propositions enunciat ` 


(1) AIR 1939 Pat. 122; 180 Ind. Oas. 414: 
398, 11 R P 510; 18 Pat. 1;20PLT 38 HO BR 
(6B 26, i 
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ed above have not only been affirmed in 
a series of decisions, but they have 
received statutory recognition in s. 6 and 
s. & cl. (ò, Bihar and Orissa General 
Clauses Act, 1917, and the new Bihar 
Tenancy Act must be construed subject to 
them. Section 8, Bihar and Orissa General 
Clauses Act, provides that: 

“Where any Bihar and Orissa Act repeals any 
enactment hitherto made, or hereafter to be made, 
then unlessa different intention appears, the repeal 
shall not affect any right, privilege, obligation or 
liability acquired, accrued or incurred under any 
enactment so repealed.” A 

Now there are no express words in the 
Bihar Tenancy Act to show that the provi- 
sion made in Sch. III, Art. 2 (6) (ii) of the 
Act was intended to affect rights which 
had accrued before the Act came into 
operation, but there is some authority for 
the proposition that where the Act does 
not come into force immediately but allows 
some time for the enforcement of existing 
causes of action, it may be inferred that the 
Act was intended to be retrospective. This 
view has been very clearly expressed by, 
Lord Oampbell in Queen v. Lee ds and 
Bradford Ry. Co. (3) while dealing with 11 
and 12 Vict, Ch. 43, in the following 
passage : 

“Ifthe Act had come into operation immediately 
after the time of its being passed, the hardship 
would have been so great that we might have 
inferred an intention, on the part of the Legislature, 
not to give it a retrospective operation; but wen 
we seo that it contains a provision suspending its 
operationfor six weeks, that must be taken as an 
intimation that the Legislature has provided that 
as the psriod of time within which proceedings 
renpecting antecedent damages or injuries might 
be taken before the proper tribunal... .. ..0...a., 
certain time was allowed before the Act was 
to come into operation and that removes the 
difficulty.” i RAN 

Again in Manjhoori Bibi v. Akel Mahmud 
(4) Mookerjee, J. óbserved as follows : 

“On the other hand, where a new statute of 
limitation reduces the time previously allowed 
for commencement of the suit, but does not come 
into operation forthwith and allows a reasonable 
time for the enforcement of existing causes of 
action, the Court will not hesitate to hold thatthe 
statute may affect causes of action already accrued 
in the same manner as those accruing after its 
passage.” . : 

The observations made by Mookerjee, J. 
were approved by a Full Bench of the 
Calcutta High Court in Gopeshwar Pal v, 
Jiban Chandra (5) at p. 1126 as will appear ' 
from the following extract from the judg“ 
ment delivered by Sir Lawrence Jenkins in 


(3) (1852) 21 LIMO 193;016 Jur. 817. 

(4)17 O W N 889; 19 ind. Oas. 793; 17 OL J 
316, 

(5) 41 O 1125 at p 1126; 24 Ind, Oas. 37; AI R1914 
Cal. 806;,19 O L J 549; 18 O W N 804 (F B), 


Be 


that case: 

- “The law as amended may regulate the procedure 
:in suits in which the plaintiff could comply with its 
provisions, but cannot govern suits where such 
compliance was from the first impossible. The 
effect is to regulate not to confiscate. There nre thus 
two positions, where in accordance with ite provisions 
a suit could be brought after the passing of the 
amendment, it maybe that the amendment would 
apply, but where it could not then the amendment 
would have no application.” 

I have underlined (here italicized) certain 
passages in the above quotations to show 
that neither Mookerjee, J. nor Sir Lawrence 
Jenkins meant to lay down any rigid rule 
tothe effect that whenever the oferation 
of a statute is pcstponed, the Court must 
draw the inference that the statute was 
intended to affect causes of action already 
accrued. TLat there may be cases in which 
such an inference cannot reasonably be 
drawp, may be illustrated by the decisions 
of the Madras High Courtin Ramkrishna 
Chetty v. Subraya Iyer (6) and Rajah of 
Pittapur v. Venkata Subba Row (7). In 
these cases, the question of limita- 
tion arcse in connection with the 
Estates Land Act passed by the Madras 
Legislature in March 1908. It was slated 
in that Act that it would come into force 
on July J, 190s, that is to aay, nearly 
four months alter it was passed and the 
Governor gave his assent to it on March 
25, 190%, (nearly three months before ihe 
Act was to come into force). But the assent 
of the Governor-General having been given 
on dune 28, Wallis, O. J pointed oit 
n the Full Bench case referred to above 
that 
“the result of the passing of the Act, which came 
into force only two days after it received the 
Viceroy’s assent, was to leave no opportunity for 
the exercise of the plaintiffs’ vested right of suit,” 
and beld that the Act did not affect the 
causes of acticn which had accrued before 
it come into force, Now the points to be 
noticed with reference to the Bihar Tenancy 
Act are: (3) Unlike 11 and 12 Vict., Ch. 43 
which Lord Campbell had to construe and 
the Estates Land Act of Madras, which 
was the subject of the two decisions of the 
Madras. High Court cited above, the Act 
itself did not -specify the date on which 
it- was to come into force. All that was 


stated in the Act was that 
*3¢ shall come into force on such date as the Local 


Government with the previoug sanction of the . 


Governor-General in Oouncil may by notification 
in the Jocal official gazette appeint in this behalf,” 


(6) 38 M 101; 18 Ind. Oas, 84; A I R 1916 Mad. 607; 
24M L J 54; (1918) M W N 303. < 

(7) 39 M 645; 30 Ind. Cas, 94; A IR 1918 Mad. 912; 
29 M L J 1; 18 M L T.67; 2L W686); (1915) M W N47 
(FB). re es i 
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(2) After the assent of the Governore 
General had been obtained, the Bihar 
Teneney Act was published in the Bihar 
and Orissa Gazette on November 14, 1934, 
but the Government notification which 
announced that thea Act would come into 
force from June 10,1935, was not pub- 
lished in the Bihar and Orissa Gazette 
until June 12, 1935, that is to say, two 
days after the date which was notified as 
the date of its ccmmencement, (3) Even if 
the present suit and other similar suits 
had been brought on November 14, 1934, 
when the Act was published for the first 
time in the Gazette, the claim for 1339 
Fasli would bave been barred, because as 
regards the claim for tbat year the limita- 
tion ran from 30th Bhado, thatis to say, 
September 14, 1933. 

The pcints which arise from these facts 
are obvious and the learned Advocate for 
the respondent fully emphasized them in 
his argument. His first contention was that 
where the Act itself does not state the 
period for which its operation has been 
suspended, no inference can be drawn 
as to the intention of the Legislature in 
postponing its operaticn. It was suggested 
by him that as the Act could not come 
into force without the sanction of the 
Governor and the Governor-General. the 
Legislature could not but have left it to 
the Local Government to notify the date 
of the commencement of the Act and tke 
mere fact that the Local Government in 
the exercise of its discretion thought it fit 
to postpone the operation of the Act, 
should not be a ground for holding that 
the Legislature, when it passed the Act, 
intended to take away the rights which 
had already accrued. Therespondents then 
ask what will happen to suits instituted on 
June 10 and 11, 1935? This point arises 
because the notification that the Act was 
to come ‘into force on June 10 was not 
Published in the Gazette until June 12. 
Then again, as has been already stated, 
even if suits for the rent of 1339 Fasli which 
under the old Act could be brought up 
to the middle of September 1936 had been 
brought on the date on which the Bihar 
Tenancy Act was published for the first’ 
time in the Gazette, the cldim for that year 
would have been barred. Thus, in the 
present case, to use the words of Sir. 
Lawrence Jenkins, the effect of the new 
law was not merely “to regulate but to’ 
confiscate.” This raises a serious question, 
because even Lord Campbell observed 


with reference to ll and 12 Vict., Oh. 43 ° 
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“if the Act did come into operation immediately 
‘after the time of its being passed, the hardship 
would have been so greit that we might have 
inferred an intention on the part of the Legislature 
not to give it retrospective operation.” 

I bave dealt with these points at some 
length, because [ am convinced that there 
is a good deal to he said in favour of the 
contention that? the statute should not be 
given retrospective effect, We are, however, 
not disposed to refer this case toa larger 
Bench, because we are nct prepared to 
disagree with the decision in Shaikh Reya- 
sat’s case (1) in the present state of the 
authorities which have been elaborately 
dealt with in that case and in the judg- 
ments of Carnduff and Mookerjee, JJ. in 
Manjhoort Bibi v. Akel Mahmud (4). On 
the cther kand, certain facts which came 


to light in the course of the argument in. 


this appeal lend, in our opinion, considerable 
support to the view expressed in S. A. 
No. 904 of 1936 Shaikh Reyasat v., Gopi 
Nath Missir (1). From the date already 
given, it will appear that there was an 
interval of nearly seven months between 
the publication of the Act and the date on 
which it came into operation, The matter, 
however, does not rest there. On February 
13, 1935, that is to say two months after 
the Act had been published in the Gazette, 
the Local Government issued a press com- 
munique to the following effect: 

“Tt is notified for general information that the 
Government of Bihar and Orissa intended to 
appoint a date not earlier than June 1, 1935, as 
the date on which the Bihar Tenancy Amendment 
Act will come into force. The exact date will be 
notified later.” 

Then came the notification of June 4, 
which was published in the Gazette of 
June 12. Thus, no vigilant suitor can 
legitimately complain that he did not get 
a reasonable opportunity to institute his 
suit before the Act came into force. The 
strongest argument against the retrospec- 
tive operation of the Actis that the claim 


for the rent of the year 1339 would have. 


in any case become time-barred; but, if 
from the circumstances of the case taken 
as a whole, it can be gathered that the 
Act was intended to be retrospective, this 
fact alone will not alter the situation. The 
fact that the period of limitation provided 
in the previous Act was.shortened by 
the Lagislature shows that it looked with 
disfavour upon the practice of postponing 
the institution of suits for produce rent 
for three years, and that may be the 
reason why it did not show much con- 
sideration to plaintiffs who, though they 
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could have instituted their suit earlier, had 
postponed its institution till the last day of 
limitation, It may be stated here that the 
present suit was instituted in August 1935, 
that is to say nearly two months after the 
present Act came into force, 

Thus, following the decision of the Division 
Bench in Shaikh Reyasat's case (1). 
would allow this appeal in part and dis- 
miss the claim of the plaintiff in regard to 
the rent for the years 1339 and 1340 and 
direct that a decree be passed for the rent 
due from the defendants in 1341 and 1342. 
The damages must be calculated npon the . 
rent due for these two years but in other 
respects the decree of the lower Appellate 
Court will be upheld. The parties will bear 
their own costs in this appeal and in the 
proceedings in both the Courts below. 

Varma, J.—I agree. Ordinarily an Act 
of limitation is placed in the category of 
adjective law and under the established 
rules of interpretation, it has retrospective 
effect; but as was laid downin Khusalbhai 
v. Kabhai (2) this rule must, in certain 
instances, be qualified, e; g. when a re- 
trospective effect of the statute of limitation 
would destroy vested rights by inflicting 
such hardship or injustice as could not have 
been in the contemplation of the Legislature. 
The question inthe present case is whether 
the Bihar Tenancy Act will apply to the 
present suit, which was. filed for realizing 
arrears of manhunda rent for the years 
1339 to 1342 Fasli. The suit was filed 
on August 30, 1935. The Act was pub- 
lished in the Gazette of November 14, 
1934, after the assent of the Governor- 
General given on October 21, 1934. A 
notification, published in the Bihar and 
Orissa Gazette on June 12, 1935, announced | 
that the Act would come into force from | 
June 10, 1935, that is to say. two days 
before the publication inthe Gazette; and 
we also find that on February 13, 1935, a 
press communique was issued by the Local 
Government to the following effect : 

“It is notified for general information that the 
Government of Bihar and Orissa intend to appoint 
a date not earlier than June 1, 1935, as the date 
on which the Bihar Tenancy Amendment Act will 
come into force. The exact date will be notified 
later.” 

I respectfully agree with the view taken ° 
in Manjhoorit Bibi v. Akel Mahmud (4)° 
and Gopeshwar Pal v. Jiban Chandra (5) 


: that where a new statute of limitation 
. reduced the time previously allowed for 


commencement of the suit, but does not 
come into operation forthwith and allows 
a reasonable time for the enforcement of - 
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existing causes of action, the Court will 
not hesitaté to hold that the statute may 
affect causes of action already accrued in the 
same manner as those accruing after its 
passage. The whole question is whether on 


the date mentioned, it can be held that - 


there was reasonable time for the litigant 
public to enforce their existing causes of 
action. Taking into consideration the date 
of the publication of the Actin the Gazette 
and the communique’ on February 13, 
1935, I am’ of opinion that the Act will 
affect causes of action alfeady accrued; 


and follosing the decision in S. A. N. 906 ` 


of 1936 Shaikh Reyasat v. Gopi Nath 


Missir (1) I hold that in this case also’ 


the Bihar Tenancy: Act will apply. I agree, 
however, i 
there is-a good deal to be said for the 
opposite view and the question is not free 
from difficulty. 


D. : Appeal partly allowed. 





RANGOON HIGH COURT 
Criminal Revision No. 619-B of 1938 
January 17, 1939 
Sparao, J. 
OHINNAYAR—Appuicant 
versus 
MAUNG MYA THI AND oraera— 
REsPONDENTS 


Criminal Procedure Code (Act V of 1898), ss. 350,. 


537 — Magistrate recording evidence succeeded by 
another Magistrate—Succeeding Magistrate delivering 
judgment written by his predecessor without adopt- 
mon as his own — Defect, if curable under 
8. ; 

Tt is quite possible under s. 350, Criminal Proce- 
dure Code, that the succeeding Magistrate may take 


the judgment left by his: prodecessor and compare it- 


with the evidence recorded in the case. and discover 
that it expresses what he himself would have decided 
on the case.” In that case if there is no demand for a 
new trial on the part of the accused, he may deliver 
that judgment as his own. In fact by so doing, it 
becomes his own judgment. But if the succeeding 
Magistrate has delivered judgment notas his own 
but as that of his predecessor without signing it him- 
self or dating it, the defect in the delivery of such 


judgment goes beyond a mere irregularity curable: 


under s. 537, It is not contemplated in the Gode that 
a Magistrate shall. deliver any judgment other than 
his own, and if he does so, it ia not an irregularity in 


the form of delivery ; it is not delivering judgment- 


at all. Mohamad Hayat v. Emperor (1), Emperor v. 
Ram Sukh (2) and Tilak Chandra Sarkar = Bai- 
sagomoff (3), distinguished. ,Savarimuthu Pillai, 
Inre (4), dissented from. 


Or. R. against the order of the Sessions 
Judge, Henzada, dated November Í, 193%. 

Mr. P.. K. Basu, for the Applicant. 

Mr. U Khin Maung Gyi for Mr. U'E 
Maung (1); for' the Respondents. — 


6 


OHINNAYAR v. MAUNG Mya Tal (RANG) £ 


with my learned brother that’ 


183 16 


Mr.U Tun Byu, Government Advocate, 
for the Orown. z 

Order.—Io Oriminal Regular Trial 
No.-164 of 1938 the learned Township Mae 
gistrate of Ingabu, who at the time of record» 
ing of the evidenze was U Ba Aung, had, on 
September 21, 1938, fixed September 27, 
for judgment, In the interval he was placed 
under suspension, and at some moment of 
time during that interval, which it is not 
possible for me to determine he ceased to 
exercise jurisdiction in the Court. He had 
to hand over charge to another Magistrate, 
named U E Maung. Under date September 
24,1938, there is anote in the diary: “In 
this case judgment is already written. I 
will keep in my almirah.” Under date Sep- 
tember. 27, 1938, there appears this diary 
entry : “Oalled. All three accused persons 
present. U Kyaw Shein and U Ant appear- 
ed. Judgment delivered ....” The judg- 
ment which is filed in the proceedings bears 
the signature of U Ba Aung and not that 
of U E Maung and is dated September 24 
1938 and not September 27, 1938. ; 

How it came about. that this judgment, 
which-had evidently been written by U Ba 
Aung, or typed at his dictation, was signed 
and dated by him September 21, I do not 
know. It is possible that it was an attempt 
by him to dispose of the case by an infor- 
mal delivery of the judgment before he 
had to hand over charge. This,-however, is 
mere Conjecture and I am bound to admit 
that I cannot do more. than guess at the 
Circumstances. Tne question that has 
avicen here is,. does. this: merely constitute. 
an irregularity inthe judgment or does it 
constitute something more than an irregu- 
larity ? [fit is a mere irregularity, s. 537, 
Orimiaal Procedure Code, says that unless 
the irregularity has oceasioned some failure 
of justice, the finding, sentence or order 
shall not be reversed on account of the: 
irregularity. 

In the decision of this question it is 
necessary also to refer to s. 350, Criminal 
Procedure Code, which deals with the case 
where a Magistrate is succeeded by another 
Magistrate after he has recorded the whole. 
or any part of the evidence in a trial. It 
lays down that the Magistrate so succeed- 
ing may acton the evidence recorded by 
his predecessor. There isa proviso to the 
effect that the accused may, when the: 
second Magistrate commences his proceed-: 
ings, demend that the witnesses or any 
of them: be re-summoned and re-heard. Sesc- > 
tion 367: (1), Oriminal Procedure Code, 
provides. the procedure for delivery of - 
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«<dgment. Mr: P. K. Basu for the appli- 
«nt admitted that there was an irregularity 
« Tespect of the delivery of judgment 
ad cited anumber of cases to show that 
mame finding and sentence should be allowed 
+» stand because the irregularity was cured 

y section 537. 

Mohammad Hayat v. Emperor (1), does not 
sem tc me to belpin the decision of the 
«resent case because in that case the 

magistrate concerned clearly purported to 
~e pronouncing his own judgment and not 
ne written by somebody else as in this 
sase., Emperor v. Ram Sukh (2), was a case 
“here tte Magistrate was delivering his 
wn judgment but forgot tosign and date 
mit. Tilak Chandra Sarkar v. Baisaqomoff 
3), wasa case w ere the Vegistrate pro- 
mjounced sentence b:fore he wrote his judg- 
muent. The judgment was written on the 
vening of the same day. In this case it was 
eld that this was a mere irregularity. 
‘The case which appears to me to come 
closest to the facts of the present case is 
Savarimuthu Pillai In re (i). In this 
case it was decided obier that in the 
absence of a demand for a new trial it would 
be in the discretion of the successor to 
date, sign and pronounce his predecessor's 
judgment. 

As to this decision it is to be noted that 
the point had not been raised for decision 
in that care and therefore it is obiter; and 
if. the meaninz intended is that the new 
Magistrate can take the judgment written 
by his predecessor and deliver it as the 
judgment of his predecessor, that is to say, 
without adopting it as his own judgment, 
then I venture very. respectfully to disagree. 
In my opinion the only way in which such 
a judgment could be delivered by the 
second Magistrate would be in virtue of 
B. 350, Criminal Procedure Code. It would 
ctherwise have to satisfy the test, namely 
was the succeeding Magistrate in so 
acting on the evidence recorded by his 
predecessor? It is quite possible that he 
may take the judgment left by his pre- 
decessor and compare it with the evidence 
recorded in the case and discover that it 
expresses what he himself would have decid- 
ed on the case. In that case I see no reason 


(1) 7 R 370; 120 Ind. Cas, 225; AI R 1930 Rang. 77; 
(1930) Or. Oas, 203; 30 Or. L J 1166; Ind. Rul, (1930) 
Rang. 17. 

(2) 47 A 284; 86 Ind. Cas. 64; A I R 1925 All, 299; 26 
Or. L J 688; 23 AL J 8. 

(3) 23 O 502. 

(4 40 M 108; 33 Ind. Cas. 648; A I R 1917 Mad. 340; 
r oe 166; 32M L J81; 2 LW 496; (1916)1 M 
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why if tbere is no demand for a new trial 
on the part of the accused he should not 
deliver that judgment as his own. In fact 
by so doing it becomes his own judgment. 
If I though: that that had happened here, 
I should be prepared to say that the 
defect in this case amounted cnly tọ an 
irregularity which could ba evred by s. 53/. 
But I see no reason to suppose that that 
was what happened. Everything seems to 
point to the conclision that U E Maung 
when he delivered judgment on Sep'ember 
27, delivered it not as his own judgment 
but as that of his predecessor. He dil not 
sign it himself nor did he date it, there is 
nothing to show that he even read it though 
probably he pronounced the sentence 
Nowhere is there any note in the diary 
or elsewhere showing that on Sep'ember 27 
U E Maung purported to be deciding the 
case in virtue of s. 350 of the Code on 
the evidenco recorded by his predecessor. 
Nowhere does it appear that the accused 
were asked whether they had any objection 
to his so acting. Probably this dos not 
matter a great deal because a duty is 
cast upon the accused tn demand a new 
trial, if they desire it, and not upon the 
Magistrate to offer it. But the point is of 
interest because I think toatif U E Maung 
had purported to act under s 359, he would 
certainly have told the accused that they 
were entitled to a new trial. This is routine 
practice. I am therefore of opinion that the 
defect in the delivery of this judgment went 
beyond a mere irregularity curable under 
s. 537. It isnot contemplated in the Code 
taat a Magistrate shall deliver any judgment 
other than his own andif he doe3 so, it is 
not an irregularity in the form of delivery; 


it is not delivering judgment at all, This 
application for revision is, therefore, 
dismissed. 

8. Application dismissed. 
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PATNA HIGH COURT 
Oriminal Revision No 539 
of 1937 
November 19, 1937 
MoyamMap Noor ano VaRua, JJ. 
Shaikh IDRIS AND OTHERS— PETITIONERS 
eversus 
EMPEROR —Oprvposits Party 
Criminal Procedure Code (Act V of 1898), 5. 35— 
Separate sentences for offences under ss. 457 and 3:0, 
Penal Code (Act XLV of 1880), if can be passed, 
As s. 35, Oriminal Procedure Oode now stands, 
there jis nothing to prevent the Court to pass separate: 
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sentences for offences under ss. 457 and 380, Penal 
Code. But the question is not of much practical 
importance as in an overwhelmingly large number of 
cases the punishment provided for any one of these 
two offences will be sufficient and if the OCoart of 
Appeal finds that the trial Court has wrongly passed 
two separate sentences but the sentences taken to- 
gether are not excessive, they can be consolidated. 
Kanchan Molla v. Emperor (1), Bajo Singh v. Emperor 
(2) and Paltu Singh v. Emperor (4), relied on. 


Or. R. against the order of the Nese 
sions Judge, Monghyr, dated July 28, 1937. 
. Mr. M. Azizullah, for the Petitioners. 
The Assistant Government Advocate, for 
the Crown. 


Mohammad Noor, J.—The three peti- 
tioners were convicted by a First Class 
Magistrate of Mongbyr under s. 457 and 
380, Indian Penal Code. The order portion 
of the learned Magistrate's judgment 
though not very happily worded makes it 
clear that he has passed separate sentences 
of three months’ rigorous imprisonment on 
each of the petitioners foreach of the two 
offences and has added a fine of Rs. 15 on 
each of them under s. 380, Indian Penal 
Code. The learned Magistrate not having 
specified that the two sentences of three 
months’ rigorous imprisonment on each of 
the petitioners were to run concurrently, 
they must be held to have been ordered 
to run consecutively under s. 35, Criminal 
Procedure Code. The appeal of the peti- 
tioners was dismissed by the Sessions 
Judge and the petitioners have come up for 
revision. 

-A limited rule was issued by a learned 
Judge cf this Court toexamine the legality. 
of the separate sentences under ss. 370 and 
457, Indian Penal Code. Prior to the amend- 
ment of the Criminal Procedure Code in 
1923, there were a number of decisions of 
this Court to show that such sentences were 
illegal and it was clearly so under the 
illustration which was given in s, 35, 
Criminal Procedure Code. The section 
empowered the Court to pass separate 
sentences for distinct offences and provid- 
ed that such separate sentences would run 
consecutively unless ordered to run concur- 
rently. The Illustration said that breaking 
intoa house with intent to commit theft 
and stealing ‘property therein were ‘not 
distinct offences. Now by the amendment 
the word “distinct” has been deleted and 
also the Illustration, My view is that 
as the section now stands, there is nothing 
to prevent the Cours under 8. 35 of the 
Gode to pass separate sentences for offences 
under 8,457 and 380, Indian Penal Code. 


This viewis taken by the Oalcutta High. 
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Court in Kanchan Molla v, Emperor (1). Boag 
there are certain observations in twe 
cases which seem to go the other way. 
One of them is the decision in Bajo» 
Singh v. Emperor (2), in which a Bench of 
this Court (Courthey-Terrell, C. J. and 
Allanson, J.) held that the change in s. 35 
of the Code has made no difference and 
they held that a separate -sentence under 
8, 396/149 and s. 147 was illegal. This 
decision is not of much help in a case under 
ss, 457 and 3:0 inasmuch as these two, in 
my opinion, are separate offences while 
rioting and constructive offence under s. 149, 
Indian Penal Code, cannot be said to be 
separate offences. Apart from the question 
of legality, even after the amendment of the 
Act in 1923, it kas been held that in Champa 
Pasin v. Emperor (3), that sach separate 
sentences are unjustified. Io my opinion 
the question is not of much practical import- 
ance as in an overwhelmingly large 
number of cases the punishment provided. 
for any one of these two offences wili- 
be sufficient and if the Court of Appeal. 
finds that the trial Court has wrongly pagsed 
two separate sentences but the sentences 
taken together are not excessive, they can 
be ecnsplidated: see Paltu Singh v. Emperor 
(4), and Bajo Singh v. Emperor (2), already . 
referred to. Therefore it is not necassary to 
pursue this matter any further. The sen- 
tences taken together are of six months’ 
rigorous imprisonment and a fine of Rs, 15. : 
There would have been no difficulty in 
consolidating them if we thought that three 
months’ rigorous impriscnment under the , 
circumstances of the case was inadequate 
or if we thought that the sentences were 
excessive, we could reduce it. 

Now in connection with the sentence, we 
had to examine the facts of the case rather . 
in detail, and in our opinion, the case seems 
to us to be very ‘doubtful if not altogether 
false. (The judgment then discussed the 
evidence and proceeded). The accused . 
have been in jail for more than three 
months. Though it would have been suffi- 
cient to remit the unexpired portion of 
the sentences but having gone into the 
evidence we find the case very suspicious - 
and the accused must be acquitted. The: 

:(1) A I R 1925 Cal. 1015; 88 Ind. Cas. 997; 26 Or. L J 
1253; 41 OLJ 563. : 

(2) 8 Pat, 274; 120 Ind. Oas. 311; A I R1929 Pat. ° 
263; (1929) Or. Cas. 23; 31 Or. L J 83;10 PLT 
353; Ind. Rul. (1980) Pat. 23. 

& AIR 1928 Pat, 326; 108 Ind. Oas. 81; 29 Or. L 


3-325, 
5(4) 3Pat. L J 641; 48 Ind. Oas. 677; A IR 1918 Pat, ` 
227; 20 Or. L J 37, 
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«cecused will, therefore, be acquitted and will 
me setat liberty at once. The fine, if paid, 
mail] be refunded. 


_Varma, J.—I agree. 
iD Order accordingly. 


——_— 


: SIND JUDICIAL COMMISSIONER'S 
G COURT 
Criminal Appeal No. 216 of 1938 
January 10, 1939 
£ Davis, J. C. AND Lop», J. 
: GHOUS BAKSH MUHAMMAD AMIN 
4 AND UTABRS—A PPELLANTS 
YETSUS 


- EMPEROR—Opposits PARTY 

-Criminal Procedure Code (Act V of 1898), ss. 310, 
51l1—In trial for subsequent offence, accused must not 
be prejudiced by recital of previous convictions— 
Statement of accused relating to previous convictions 
and subsequent offence, treated aa a whole andread 
out at‘onetime to accused—Procedure is contrary to 
a. 310—Before questioning accused about previous con- 
victions there must be legally admissible evidence justi- 
filing charge based upon previous convictions —Such 
‘evidence must fall either unders. 511 or s. 54, Evidence 
Act (I of 1872). 

‘In a case where it is intended to prove previous 
convictions for the purpose of enhanced punishment, 
the trial is in effect divided into two parts, firstly, the 
trial for the subsequent offence and the opinion of the 
assessors thereon, and secondly, if the accused be 
convicted of that subsequent offence, there is, what 
amounts toa trial on the charge of previous con- 
victions on account of which the accused is liable to 
receive enhanced punishment. This second part of 
the trial of course may be very short, but it is 
névertheless to be kept as something apart and 
separate from the first part of the trial in the sense 
that it shall not be allowed to influence the assessors 
or jurors in-their opinion as to the guilt ofthe accus- 
ed -of the subsequent offénce for which the accused 
is‘at first to be tried. Ifthe statement of the accused 
relating to the previous convictions and the sub- 
sequent offence is treated as a whole and read out 
at-one time to the.accused, the procedure is clearly 
contrary to the provisions of s. 310, Criminal Proce- 
diire Code and though it is true that under s. 221 (7), 
Oriminal Procedure Code, the charge must contain 
details of the previous convictions which it is intend- 
ed to prove for the purpose of enhanced punishment, 
that section must be read subject to s, 310, Criminal 
Procedure Code, and the accused must not be pre- 
judiced in his trial for the subsequent offence by a 
recital of his previous convictions. Bhurasing v. 
Emperor (1), reliédon. [p. 220, col. 2.] 

Before an accused can be questioned about previous 
convictions, there must be evidence legally admissible 
upon the record which shows that he has committed 
these previous offences about which he is examined by 


£ 


the Oourt; and legally admissible evidence as to . 


previous convictions must fall either within s. 511, 
Oriminal Procedure Oode, or s. 54, Evidence 
Act, 


Or, A. against convictions and sentences 
Passed by the Additional Sessions Judge, 
Sukkur, dated August 31, 1938, 
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. because 


219 


Mr. Hashmatrai G. Chainani, for the 
Appellants. 

Mr, Partabrai D. Punwani, the Advocate- 
General, for the Crown. 

Davis, J.C.—In this case. three accused 
parsons, Ghous Bakhsh, Hakimali and 
Jiand, have been convicted of offences of 
rioting and grievous hurt and santenced to 
various terms of rigorous imprisonment. 
But the most serious case is that of accused 
No. 1, Ghous Bakhsh, who has been sen- 
tenced by the Additional Sessions Judge 
to seven years’ rigorous imprisonment for 
an offence under s. 326, Indian Penal Code 
read with s. 23 (1) (a), Oriminal Tribes Act, 
because being a member of a criminal tribe 
at the time of his conviction by the Add- 
tional Sessions Judge, he had to his account 
a previous conviction under s, 326, Indian. 
Penal Code, one of the offences scheduled 
in the First Schedule to the Criminal 
Tribes Act, The two other accused were 
sentenced only to six months’ rigorous 
imprisonment each, of which the greater 
part must have been served. 

Now, the learned Advocate for the three 
accused bases his case against the convic- 
tion of accused No 1 mainly upon the 
ground that the provisions of s. 310, 
Oriminal Procedure Oode, have not been 
followed by the learned Judge, and it is 
inevitable that his client must have been 
prejudiced, for, before the assessors gave 
their opinion as to the guilt of Ghous 
Bakhsh for the subsequent offence for 
which ha was being tried, they kaew that 
he had previous convictions to his account; 
aud as Ghous Baksh must have been 
prejudiced by this failure to c mply with 
the provisions of s. 310, Criminal Procedure 
Code, sa the other two azcused tried with 
bim—Hakimali and Jiand—must also have 
been prejadiced in the eyes of the assessors 
they were associated with this 
previous convict. But further, the learned 
Advvcate argues that as regards the 
accused Hakimali and Jiand, thero is no 
sufficient evidence on the record on which 
they could properly be convicted of any 
offence at all. But as we must set aside 
the convictions of all the accused on the 
ground that they must have been prejudiced 
by the failure of the learned Judge to 
follow the ‘provisions of e. 310, Criminal 
Procedure Oode, so we think we shoule& 
order a re-trial of all the three accused, 
remarking, however, that the learned Judge, 
if the accused Hakimafi and Jiand are upon 
are-trial again convicted, will take into 


account the fact that they have alreadv 
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served the greater part of the sentences 
passed upon them at this trial and will 
determine any other sentence accordingly. 
Section 310, Criminal Procedure Code lays 
down a very simple procedure where 
accused are to be tried for previous 
offences, proof of which will render them 
liable to enhanced punishment for the 
subsequent offence for which they are 
tried. As this section escaped the notice 
of the learned Judge and was not 
brought to his attention by the Public 
Prosecutor who conducted the case on 
behalf of the Orown, we think the section 
should be set out at length It is as 
follows: 

“310.—In the case of a trial by a jury or with the 
aid of assessors, when the accused is charged with 
an offence and further charged that he is by reason 
of a previous conviction liable to enhanced punish- 


ment or to punishment of a different kind for such- 


subsequent offence, the procedure prescribed by the 
foregoing provisions of this Ohapter shall be modified 
as follows, namely : 

(a) Such further charge shall not be read out in 
Court and the accused shall not be asked to plead 
thereto, nor shall the same be referred to by the 
prosecution, or any evidence adduced thereon; unless 
and until, (i) he has been convicted of the subse- 
quent offence, or (ti) the jury have delivered 
their verdict, or the opinions of the assessors have 
been recorded, on ths charge of the subsequent 


offence. ) 
(b) In the case of a trial held with the aid of 
assessors, the Oourt may, in its discretion, 


proceed or refrain from proceeding with the trial of 
the accused on the charge of the previous convic- 


This case was tried with assessors s9 
that 
should not have been read out and the 
accused should vot have been asked to 
plead thereto nor should it have been 
teferred to by ths prosecution or evidence 
adduced thereon until the accused had 
been convicted of the subsequent offence 
for which he was then being tried and 
the opinion of the assessors had been re- 
eorded on the charge of that subsequent 
offence, But referring tothe record of this 
case, we find that the charge must have 
been read out as a whole, and the Sub- 
Inspector in his evidence gave details of 
fhe previous convictions of the accused 
Ghous Bux and the admission of the 
accused as to fhe previous convictions in 
the Committing Magistrate’s Court must, 
agcording to the record of answers and 
questions put by the Judge in the Sessions 
Court, have ben read out in Gourt and 
before the assessors when the accused was 
examined on the subsequent offence for 
which he was then being tried. We find, 
indeed, from the statement recorded by the 


GHOUS BAKSH MUHAMMAD AMIN v. BMpEROR (SIND) 
Additional Sessions Judge that he did E 


the charge of previous ccnvictions. 
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put directly to the accused the question o 

his previous convictions, and it does note 
appear that the part of the charge which 
relates to the previous convictions was 
separately read out to the accused at all or 
that he was asked to plead to the charge 
It appears the statement of the accused 
in the lower Court relatingto the previous 
convictions and the subsequent offence was 
treated as a whole and read out at one time 
tothe accused. This procedure is clearly 
c mbrary to the provisions of s 310, Oriminal 
Procedure Code and though itis true that 
under s 221 (7), Criminal Procedure Oode 
the charge must contain details of the 
previous convictions which it is intended 
to prove for the purpose of enhanced 
punishment, that section must be read 
subject to a, 310, Criminal Procedure Code, 
and the azcused must not be prejudiced in 


his trial for the subsequent offence by a. 


recital of his previous convictions. In 
Bhurasing. v. Emperor (1), at p.  157,. 
Ferrers, J. O. dealing with this question 
of previous convictions and discussing 
the developmeut of the law in this matter 
said : 

“By s. 54,as it now stands, evidence of a previous 
conviction is not wholly excluded, but it is not 
admitted except under close restrictions; There are 
two stages at which a previous conviction can be 
proved. One is before conviction of a subsequent: 
offence, the other is after such conviction. Before con- 
viction such evidence is admissible if evidence has 
been given that the prisoner is of good character, or if 
the bad character is in itselfa fact in issue. The ad- 
mission of evidence of a previous conviction after 
conviction for a subsequent offence is regulated by 
the Criminal Procedure Code, s. 221(7). If the aceus- 
ed having been previously convicted of any offence, is 
liable by reason of such previous conviction to 
enhanced punishment or to a punishment of s different 
kind for a subsequent ofence, and it is intended to 
prove such previous conviction for the purpose of 


affecting the punishment which the Court may think ` 
fit to award for the subsequent offence, the fact, date : 


and place of the previous conviction shall be stated. 
inthe charge. Section 310 further provides that in 
this case such further charge shall not be read out 
in Oourt and the accused shall not be asked to plead’ 
thereto nor shall the same be referred to by the 
prosecution or any evidence adduced thereon un- 
less and until he has been convicted of the subsequent 
offence.” ` 

So it is clear that in a case where it is 
intended to prove previous convictions for 
thə purpəse of enhanced punishment, the 
trial is in effect divided into two parts, 
firstly, the trial for the subsequent offence. 
and the opinion of the assessors thereon,, 
and Secondly, if the accused be convicted of 
that subsequent offence, there is, what 


.(1) 298 L R 121 at p 157; 158 Ind. Oas. 282; AI R 
193d Sind 115; 36 Or. L J 1320, 
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amounts to a trial on the charge of previous 
Convictions ou account of which the 
accused is liable to receive enhanced 
punishment, 

This second part of the trial, of course, may 
be very short, but it is’ nevertheless to be 
kept as something apart and separate from 
the first part of the trial in the sense that 
it shall not Be allowed io influence the 
assessors or jurorgin their opinion as to the 
guilt of the accused of the subsequent 
olfence for which the accused is at first to 
be tried. Furthermore, it is necessary that 
as an accused in order to be convicted of 
the subsequent offence must also be con- 
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vieted upon evidence which is legally ad-. 


missible and which must justify his com- 
mittal to the Sessicns Uourt, so on a charge 
of previous convictions, there must: be evie 
dence in the Committing Magistrate's Court 
which must justify the charge based on 
previous convictions on which the accused 
is also to be committed to the Court of 
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previous convictions must fali either within 
s. 511, Criminal Procedure Code, or s. 54, 
‘Evidence Act. 

It appears that in this case there was 
some evidence brought on the record in the 
Committing Magistrate's Court of previous 
convictions which was made the basis of 
the examination of the accused on his pre- 
vious convictions by tke Committing 
Magistrate, because the Sub-Iaspector pro- 
duced extracts of previous convictions from 
a register of the personal record of the 
accused Ghous Bakhsh. But this evidence 
dces not appear to satisfy the conditions ag 
to proof of previous convictions either 
within the provisions of s. 54, Evidence 
Act, or a. 5il, Criminal Procedure Code; 
and furtbermore, the accused in the 
Sessions Court only admitted his previous 


_ convictions by an admission in Lis statement 


Session, and: we would invite the attention — 


of ihe learned Judge to the case in Yasin 
v. Emperor (2). In that case an accused 
Nazim had admitted in his examination in the 
lower Court three:previo.s convictions and 
in coLsequence was sentenced for his subse 
quent offence to ten years’ rigorous impri- 
sonment, and the Judges in that case said 
(p. 693*) : 

-“Now, there is on the record no copy of any judg- 
ment or extract from a judgment or any other 


documentary evidence of the fact of such previous. 


“convictions as is required by s. Yl, Evidence Act, or 
B. dll, Criminal Procedure Uode. There was thus no 
legal evidence to support the charge in respect of such 

. Previous convictions, The examination of the 
_ appellant in the lower Oourt in respect of those con- 
victions was also Without legal warrant or justifica- 
tion isee s. 342, Criminal Procedure Code, and the 
case in Basanta Kumar v. Queen-Empress (3). But on 
the Sessions record, pp. 39 and 467, we have a record 
of an admission by the appellant Nezimof the pre- 
vious convictions duly recorded. Under s. 310, 
Criminal Procedure Code, the Judge was justified in 

-proceeding to pass sentence on him accordingly. The 
irregularity in the inquiry is to be regretted, and 
should have been deteeted and remedied at the trial, 
bat it does not appear that the accused was prejudiced 
by reason of it.” 

This judgment seems to proceed upon 
a very simple principle that before Jan 
accused can be questioned about previous 
convictions, there must be evidence legally 
admissible upon the record which shows that 
he has committed these previous offences 
about which he is examined by the Court; 
and legally admissible evidence as to 

(2) 28 O 689;5 O W N 670. 

(8) 200 49. 

*Page of 28 O.—(Hd.J 
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recorded by the Oommitting Magistrate, 
based upon this evidence of the Sub-Ins- 
pector which was inadmissible as proof of 
There was thus this 
further irregularity in the proceedings both 
in the Committing Magistrate's Court and 
the Court of Session in this matter of 
previcus convictions. We have no doubt, 
however, in olher cases the learned Addi- 
tional Sessions Judge will bear the special 
provisions cf ss. 310 and 511, Criminal 
Precedure Code, in mind. We think, there- 
fore, there is no doubt that upon the record 
it must be held that the accused have been 
prejudiced in their trial for the offences of 
which they have been convicted, and we 


should set aside their convictions and order 


their re-trial, and we order accordingly. As 
accused Nos. 2 and 3, Hakimali and Jiand 
were on bail in the lower Court, they can 
be granted bail by the lower Court pending 
their re-trial. 

8, Re-trial ordered, 
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Atmonp, J. O. AND MIE Anman, J. 
ABDUL WAHAB KHAN—Pralntirr— 
APPELLANT 

versus 4 
MUQARRAB KHAN AND oTHERs— 
DEFENDANTS— RESPONDENTS. 

Transfer of Propert Act (IV of 1882), s. Si 
Sham transaction—Title, if passes to vendee—Suit by 
him for possession, whether maintainable, 

A gham transaction is not sale, 

{Caselaw relied on, 
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lt is only in cases where the transfer is genuine 


_ that the title passes and the vendor can maintain a 


- the 


suit for consideration money if that has not been paid, 
1n a case, however, where no consideration passes from 
the vendee to the vendor, nor is there any imtention 
of passing the rights fromthe vendor to the vendee 
and the whole transaction is fictitious, title dces not 
pass to the vendee and a suit by the vendes for 
possession is not maintainable. Hamdhari Rai v. 
Gorakk Rai (i), distinguished. Lp. 223, col. 1.) 

O.A. from the judgment and decree of 
Additional vudge, Peshawar, dated 
July 16, 1938. 

Sardar kaja Singh B. B. and L. Jaggan 
Nath, tor the Appellant, 

Mehta Mangal Sain, R. S. Kazi Mohd. 
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` Shafiq and Mr. Abdul Wahid Khan, for - 


Respondents Nos. 1, 3 to5 and 17, respec- | notorious litigant, to have achance of trying 


> tively. 


y 
Mir Ahmad, J.—On May 25, 1921, Abdul 


: Akbar mortgaged 1089 kanais 15 marlas 


1 


13` 


“ have been made as follows: 


of land to K. B. Muqarrab Khan for 
Rs. 23,000. On August 17, 1932, K. B. 
Mugariab Khan jeased this land for tive 
years to one Fazal Hag. Fazal Haq under- 
took to pay Ks, d0Qa year to the lessor. 
‘The lessee employed one Fateh, a servant, 
and be was killed. Goulam Sarwar, tne son 
of Avdul Akbar, and his two tenants were 
charged with the murder but acquitted. 


On August 19, 1933, K. B. Muqarrab Khan ` 
sold hia morigagee rights to one Abdul- 


Wahab. lt may Le noted that during the 
new settlement, the area was found to 
measure !0uU kanals 3 marlas. 


The con- .- 
sideration was the same which was paid by ` 


K. B. Muqarrab Khan to Abdul Akbar, i, e., 


ks. 23,000, The payment was alleged to 


Ks. 12,00 - 


privataly, Ks. 11,000 paid by Mohd. Yakub. 


on August 17, 1933, in 


the following - 
- manner: Rs. 2,000 cash, and a pro-note for 


< ks, 9UUU executed by Mohd. Yakub in 


favour of K. B. Muqarrab Khan. 

On January - 12, 
brought by Abdul Wahab for possession of 
$20 kanais 14 marlas. He alleged that this 


1:39, this suit was. 


ta 


area was in the unlawful possession of the | 


turee sous of Abdul’ Akbar. 
that he was in possession of the reman- 
ing laud. Tne plaintiff also asked for 


He stated - 


Rs. 97i-:-6 as mesne profits for three - 
harvests viz., sirom kharif 1933 to kharif - 


1934.-K-.B. Mugqarrab Khan and Abdul 
Akbar Khan were defendants in the suit 


‘along wich the three sons of Abdul Akbar. - 
Both of them pleaded that the transfer of - 


mortgagee rights ip- favour of Abdul 
Wahab was without consideration, K. B. 
Mugarrab Khan explained that he could not 
get the possession of the laud from Abdul 
Akbar, that a fictitiogs transfer. of morte 


6 


wi 1 


gagee rights was therefore made in favou 


of abdul Wahab in order to enable his 
to make an attempt to take over the prc 
perty and that it was agreed that if h 


succeeded, he (Abdul Wahab) would be 


entitled to retain the property as a per 
Manent tenant and would pay half the 
produce to K, B. Muqarrab Khan. The 
trial Judge decided only one issue which 
was as follows: 

.“Is the mortgage deed dated August 19, 1¢33, on» 


behalf of K. B. Muqarrab Khan in favour ot the 
plaintiff for consideration ?” 


He held that no money had passed and’ 
that tLe transaction was nctitiously entered 
into in order to allow Abdul Wahab, a 


to take possession ofthe land from Abdul 
Akbar, He therefore dismissed the suit. 
The plaintiff appealed to the District Court 
at leshawar. ‘I'he learned Additional Judge 
concurred in the view expressed by tue 
trial Judge. Abdul Wahab has come up on 
fur.her appeal to this Court, His learned 
Couvsel did not controvert the tact that the 
concurrent finding of the two Courts below 
that no consideration passed does stand in 
his way. he, however, urged that the unde 
ing tiLat no consideration passed does not 
necessarily vitiate tbe transfer of the mor 
gagee rights in favour of Abdul Wahab. 
He asked tnat a decree fur possession 
suould Le granted to bim alithe same and 
suggesied that the vendor should bring a 
suit for recovery of tue purchase money 
and it. he proves that he has not been paid 
the price, he would get a decree for the 
same. In the alternative, Counsel 1elerred 
to ‘the written statement of K. B. Muqarrab 
Khan and stated that according to the 
allegations of K. B. Muaqarrab Khan, the 
mortgagee rights had been transiered to 
Abdul Wahab for the consideration tuat if 
Le ubtainéd p.sseasion; he shall have a ledse 
of ıt ui perpetuity aud shail pay half ihe 
produce to K. B..Muqarrab Knan. Learned 
Uounsel invited our attention to thé deïn 
tion of salein s. 54, Transfer of Property 
Act, and to Rumdhart Hai v. Gorakh Rat 
(1) in support of the firss proposition. Bece 
tion 54, ‘Transfer of Property Act, runs thus: 

“ Sale is a transfer of ownership in exchange for 


“a price paid or promised or part paid and part 


promised.” 

We have carefully considered the two 
arguments advanced by the learned Counsel 
for ihe appellant. We think that the ques-. 
tion as to whether non-payment of consi- 
deration aeprives the vendee of the title 


a0 ATR 103 Pat, 236; 133 Ind, Qas; 34; 10 Pat, 264, 
12 P LT 570; Ind, Rul, (1931) Pat, 806, al 
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ass6d under a registered sale deed does 
ot ‘arise in this case. It is only in cases 
‘where the transfer is genuine that it has 
been held that the title passes and the 
vendor can maintain a suit for considera- 
Bakion money if that has mot been paid. But 
in the case before us we find that there is a 
«concurrent finding of tne two Courts below 
hat the whole transaction was fictitious. In 
fact the two Oourts have given valid 
grounds for doing so. A large sum of 
Rs. 12,000 is allegea to have been paid and 
we have no documentary evidence of tne 
payment. There is no explanation why 
such a large sum was handed -over pri- 
Vately and not before the Sub-Registrar. 
Then Rs. 2,000 are said to have been paid 
by Mohd. Yakub two days before the 
tegistration and there is no receipt for the 
game. A pro-note for Rs. 9,000 was written 
by Mohd. Yakub in favour of K. B., 
Mugarrab Khan on the same day. Mohd. 
Yakub admits that he is a business 
man. In his account books there are entries 
of August 17, 1933, which show that 
‘Rs. 11,L00 were deposited by Mohd. 
Yakub in the tirm’s chest in one day. 
The whole of the sum of Rs. 11,000 was 
then debited to Abdul Wahab, ‘he opening 
and the ciusing balances are negligible. 
Although we tina that Ks. 11,000 cash were 
‘brought into the. books of Mohd. 
: Yakub yet itis alleged that cnly Rs. 2,000 
“were paid in cash to Abdul Wahab, and 
“Mohd. Yakub executed a prc-note for 
the balance. Whee did Mohd. Yakub 
“get this Rs. 11,000 from is also a question 
- which the learned Counsel for the appellant 
i could not answer, He said he may haye 
“brought Rs. 2,000 trom his house and the 
“entries regarding Ks. 9¥,0U0 might be only 
a book transaction to give support to the 
‘execution of the pro-nute. Ali these facts 
“lend colour to tue allegation oi K. B. 
Mugarrab Khan that is was a sham rans- 
“ action and there was no intention of passing 
the mortgagee rights on to Abdul Wahab. 
A sham transaction is not sale, and if any 
authority be needed for this proposition, we 
would refer to Basalingava hevanshiddappa 
v, Chinnava (2), Parsotam Dass v. Alt 
Haidar, 171 ind, Vas, 283 d) and Hemraj 
. V. Trimbak, to ina. Cas, LULL (4). The 
“observations in the nrst mentioned case are 
(2) AI R 1932 Bom. 247; 138 Ind, Cas, 534; 56'B 
556; 34 Bom. L R 427; Ind. Rul, (1932) Bom. 


405. 
13) 171 Ind. Cas, 233; A I R 1937 Oudh 493; 1937 O 
WN 944; 13 Luck 484; 10 R O 98 1937 OL R 


630. 
- ij 78 Ind, Cas. 1011; A I R 1924. Nag. 146.. 
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reproduced below : 

“There is a distincticn between a sale where the 
consideration 15 intended to be paid and is not paid 
and where the consideration is not intended by both 
parties to be paid at all. ln the former case the 
title would pass to the purchaser, and in the latter 
case, though the vendor has been tricked into going 
through the form of execution and registration of the 
document, the sale deed would be void as a colourable 
transaction.” 

The head-note of the Oudh case Parso‘am 
Dassv. Ali Haidar 171 Ind, Cas. 233 (3) 
runs as thus: : 
_ “In judging whether the registration of a document 
is valid, it should be seen whether or not it was really 
intended that property which purports to have been 
dealt with by the instrument should actually be go 


. dealt with. In other words, whether the instrument 


actually “relates” to that property within the mean- 
ing of s. 2, Registration Act. Thecriterion by which 
the question must be decided is whether, upon the 
tacts established by the evidence, the parties intended 
this plot of land to pass under the deed. The motive 
may be immaterial if the requirements of the law 
have been complied with, but of this the intention 
is critical. Consequently, where a portion of the 
mortgaged property was entered in the mortgage 
deed merely with the object of getting the deed 
registered in the Office of a certain Sub-Registrar 
and it was never intended to make that property 
form part of the security, the registration of the deed 
is invalid: Collector of Gorakhpur v. Ram Sunder 
Lai (5), Venkatrarama Rao y. Sabhanadri Appa Rao 
Bahadur Garu \6; and Parskotam Dasy.¥ar Ali (7) 
relied on, : 

Section 54, Transfer of Property Act, does not lay 


“down that if the parties to a sv-cullel sale get a 


sham deed of sale registered without intending t 
the transaction should take effect even then the 
ownership of the property will pass from one to the 
other by registration.” 


‘The head-note of the Nagpur case Hemraj 


`v. Trimbak 78 Ind, Cas. 1011 (4), is in 


the following te1ms: 
“The two essential constituents of a rea] sale are 


` the transfer of ownership and the payment or pro- 


mise of payment of price: a transaction from which 
either of these is absent is not a sale at all.” 

“Therefore a sale dead which recites that the 
vendee, has already spent a thousand rupees on the 
vendor's litigation and that the vendor has “this 
day” received another thousand rupees and deposited 
the money with the vendee fur defrsying the further 
costs of the same litigation, and purports to make a 
tranefer of ownership for a price paid and not for a 
Price promised or purt-paid and part-promised does 
not satisfy more than half the definition of a gale 
and isnot a sale at all.” 


Here wemay advert to the argument of 


(5) 150 Ind. Cas, 545; A I R 1934 P O 157; 

460; 611A 286;7R PO 1;110 NG NOL 

217; Tonne 67 M L J 2747 15 PL T 531; 60 

3 ; 4 dl; 36 Bom. 4 

on tig S om. L R867; 380 
(6) 16l lnd. Gae, 29; A I R 1936 P O 91; 59 M 539° 

63 IA 160; 19360 L R°163; 1936A L R 269; 19300 

W N 278;2B R 338; (1936) M W N 305; 8R P O 180: 

70M LI 378; 43 L W 456; 41936) AL J 253 400W 
04d; om. 457; P L R 308;19 ; 

03 O'L 3 382 (È O), | ' ee 
(7) 112 Ind. Uas, 273;A I R 1928 O 39; 

12 OWN 738 ; udh 439; 4 Luck 
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the learned Counsel which is based on a 
remark in the judgment of the Appellate 
-Court that K. B. Muqarrab Khan did not 
presecule the case snd was proceeded ex 
parte. Counsel contended that the sons of 
Abdul Akbar being third parties had no 
locus standi to question the transfer of the 
mortgagee rights and that consequently the 
two ‘Courts below had no justification to 
dismiss the suit at their instance. We have 
gone through the several orders passed by 
the original Judge and we find that K.B. 
Mugarrab Khan and his Counsel had been 
appearing from time to time and following 
the defence taken up in the written state- 
ment. The learned Counsel did not deny 
that the Courts could take cognizance of the 
‘pleas that no price was paid and that the 
transaction ‘was a sham one if K, B- Mugar- 
Yah Khan contested the suit on those 
_grounds. We have.found that he did so. 
We do not, therefore,- see -any force in this 
argument urged on behalf cf the appellant. 
We will now turn to the alternative position 
taken up by the learned Counsel for the 
appellant. We think that it is too late 
now for him to adopt this attitude. It was 
not the case of the plaintiff in either of the 
two Courts below that his consideration 
.was the creation of a permanent tenancy. 
Moreover, if K. B. Muqarrab Khan were to 
be believed, the tenancy was to come into 
existence cn the condition that Abdul 
Wahab succeeded in obtaining the. posses- 
sion of the land. This has not occurred, 
‘for according tothe Patwari, there is nothing 
in the land record to show that he has taken 
‘possession. “We rule out this plea of the 
appellant also. For the reasons given above, 
we do not propose to disturb the concurrent 
finding of the two Courts below and dismiss 
the appeal with costs. 


8. Appeal dismissed. 
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RAGHO PRASAD—PktTITIoNER 


VETSAS 


EMPEROR-—OpPPOoSITE PARTY Ki 
Penal Code (Act XLV of 1860), ss. 279, 338—Rash 


and negligent driving resulting in grievous hurt to- 
be under 8. 338 only ` 


another—Conviction should 
and not under both as. 279 and 338. 


Radno PRASAD v-nitpkok  (PA‘T.) 


-pensation to the complainant. 


183 16 
Section .279, Penal Code, makes rash driving . 
riding on a public road punishable, if such rar 
driving or riding endangers human life or is likely’ 
cause hurt or injury to any other person. Where till 
rash or negligent driving actually results in grievor——— 


- hurt being caused to any person, an offence und: 


s. 338 is committed and the accused can be convicte 
unders 333 hut mot under both ss. 279 and 33 
Champa Pasin v. Emperor (1), relied on. 


Or. R. against an order of the Magie Nn 
trate, Patna, dated November 15, 1938. 


Messrs. Mahabir Prasad and K. Deya. 
fer the Petitioner. 


Order.—The petitioner has been com 
victed under ss. 279 and 333, -Indian Pena 


‘Code, and sentenced to a fine of Rs, hei 
-on each of the charges or in default t 


undergo rigorousimprisonment for 15 days» 
The fine, if realized, to be paid as com 
The fact» 
were thaton the night of January 1, 1938- 
ke was driving a motor carin a reckless 
manner along a road in this towa and drove 
into the hackney carriage in charge of the 
c-mplainant with the result that the com- 


-plainant and his passengers were hurt. 


The only question is whether in these cir- 
cumstances he should have been sentence mi 
under both ss. 279 and 338. The former 
section makes rash driving or riding on.a 
public road punishable if such rash drive 


-ing or riding -endangers human life. or igæ»- 


likely to cause -hurt or injury to any 


-other person Whereths rash or negligent 


driving actually results .in .grievous hurt 
being caused to any person, an offence under 
8. 338 is committed. In Champa Pasin vy. 
Emperor (1).a Division Bench of this Court 
held that the imposition of separate sene 


.tences was not justified where the acts con- 


stituting two different offences form part of 
the same transaction against the same 


. accused. That observation appears to apply 


to the facts of this case and I would, 
therefore, set aside the sentence under 
8,-279, Indian Penal Oode, The conviction 
and sentence unders. 338 will remain: 


D. Order accordingly. 


0) A LR 1928 Pat, 326; 108 Ind, Oas. 81; 29 Or. LJ 
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BOMBAY HIGH COURT 
First Appeal No. 2.9 of 1936 
November 8, 1938 
WassooDgw AND SEN, JJ. 
BHALCHANDRA DATTATRAYA 
BUBAN B— Derenpant-+-A PABLLANT 
VETSUS 
ANBASAPPA MALLAVPA WARAD— 
PLAINTIFF —RESPONDENT 
vidence Act (I of 1872), ss. 123, 124, 162— 
ilege—Decuments referring to State affairs— 
amunication to public officer in official confidence 
“rivilege, when can be claimed — Procedure for 
srt —Tests —Bombay Court of Wards Act (I of 
5), e. 20— Appointment of manager of estate, 
ther clothes him with power to pass valid 
nowledgment of liability — Limitation Ast IX 
19038), ss. 19, 20—Acknowledgment made in 
ament not addressed to anybody, whether valid— 
d on facts that privilege under Evidence Act 
af 1872), ss. 123, 124, could not be claimed in 
pect of documents in question — Manager's slate- 
«ntin circumstances of the case, whether amounted 
acknowledgment — Collector's letter held did 
unt to acknowledgment and saved limitation. 
Section 162, Evidence Act, deals with the pro- 
ation of documents.in answer to summons, and it 
kes it obligatory on the witness to produce the 
suments called upon by the Court, and he hag no 
mah to determine whether the document shall be 
dduced. It is obvious that at the time he produces 
—according to the exigency of the summons, it is 
“ the witness. to claim the privilege It is the 
ty of the Oourt then tə determine whether the. 
<ument shall be admitted and exhibited. This 
stion as well as s. 123 protects the discovery of 
cuments referring to matters of State. That is 
sedon the general rule that no persai can be 
=ampelled to give evidence of matters which are 
«ate secrets including communications between 
«blie officers in the diszharge of their public 
wmuities. The section makes no difierence between a 
‘ivate witness called upon to produce private 
«cuments and a public officer summoned to produce 
«blic record. In that respect 8. 124, Evidences 
«ct, ig more particular and lays down the rule of 
iblie policy, and the limits within which the 
mecoduction can be withheld, that is the character 
ad quality of the privilege, The question that 
æcises under s. 124 is. whether the communication 
“1 question was made to the public officer in official 
miidence, Thatisthe condition precedent to the 
miaim, and the question is primarily to be decided 
y the Court before whom the privilege is claimed. 
sto when and how the privilege should be 
aimed, there is no clear-cut rule of procedure, 
Jut, itis sufficiently clear that it should be claimed 
«t the earliest opporiunity by the public officer 
concerned when in reply to the summons he produces 
he document in his control or charge. It 1s futile 
o claim the privilege . at a very late stage. when 
here has already been a disclosure of the document 
«iven in charge ofthe Oourt, There is no rule of 
aw requiring in terms that the publie otticer should 
mtate-the exclusionary facts in au afidavit. Perhaps 
-here is a difference ia procedure and the Vourt 
ay call foran affidavit or a statement on oath in 
Jourfbin a cise wherethe pubiie offcer or the 
sovernment whom he represents is a puriy and 
hey are called upon to make a general discovery of 
„he documents in their possessivo. But the Court's 
powers are untrammelied by rigid rules in the 
«atter of laying down the procedure whick is the 
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most suitable to the exigencies of each case. In 
India those powers exist but within the limitation 
stated in s. 124, Evidence Act. Under that section, 
it ia essential for the Court to inquire into the 
nature of the document and ascertain whether the 
first requirement of the section is satisfied. The 
safeguarding of State policy is left entirely by tha 
Indian Legislature to the care of the public officer 
if ha can satisfy the Court that the documents refer 
to matters of State or that they are communications 
made in official confidence. Whilst in England the 
Court has to decide the expediency of the application 
of the exclusionary rale, in India the only circum- 
stance which the Government or public officer need 
prove is the confidential character of the communi- 
cation, He isthe sole judge to decide on the ques-_ 
tion of public policy. ‘Therein lies the difference 
between English Law and Indian Law as regards the 
limits within which privilege can be re:ognized. 
But it is essential to bear in mind the cardiaal fact 
that privilege does not attach to a document merely 
because it is a State or official document. The 
foundation of the claim rests on the consequences of 
disclosure of communication made in official 
confidence whose publication the officer to whom it 
is made considers contrary tothe publio interest. A 
communication in official confidence requiring pro- 
tection under s. 124, Evidence Act, must be such 
as to necessarily involve the wilful confiding of 
secrets with a view to avoid publicity by reason of 
the official position of the person in whom trust is, 
repesed, under an express or implied promise of 
secrecy. The test must be whether the disclosure 
would result in betrayal of the person confiding by 
the publication of the communication having regard 
to the nature thereof. The prerogative right there- 
fore has to be distinguished from the svidence 
showing how it arises in a particular case. 
Section 162, Evidence Act, merely lays down broad 
principles of State’ policy and protects State and 
official documents from disclosure in Courts. [p. 235, 
col, 1) s 

[English and Indian Oase-law referred to.) 

The mere appointmént of a manager of an estate 
of a ward does nof ipso facto clothe him with the 
power to pass an acknowledgment of liability on 
behalf of his principal or the ward. The provisions 
of aub-s, (i) of s. 21, Limitation Act, do not imply 
but expressly require proof that an agent for manage- 
ment appointed vy the lawfal guardian or committed 
or manager is duly authorized to sign acknowledg= 
ments. lt would be dangerous to assume that clerka 
or managers employed by Court of Wards or legal 
guardians should be presumed to possess plenary 
powersincluding the power to bind their principal 
and the latter's wards by acknowledgments of debts 
unless they are specially selected tor the purpose, 
Therefore, unless the Court is satisfied that an 
agent or manager of an estate has been duly autho- 
rized to sign acknowledgments, it would be slow to 
accept every act of the manager constituting ar 
acknowledgment as sufficient for the purpose of 
extending time under s. 19, Limitation Act. lt is 
true that the manager appointed by the Court of 
Wards under s. 20, Bombay Court of Wards Act, 
furnishes security for the due management of the 
estate. But it is not always possible to assume 
that the management involves the duty to act 
independently of his employer in the matter ol 
acknowledgment of debts, The Cvurt therefore 
must determine on the egidence whether the 
mauager pussessed those powers expressly or by 
implication. Bhaskar Tatya v Vijaital Nathu (19) 
and Indarpal Singh v. Mewa Lal (20), referred to, 
[p. 236, col. L] 
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Acknowledgments made in documents though 
not addressed to any particular persons are good 
acknowledgments. Maniram v, Seth Rupchand yë), 
and Majumdar Hiralal Ichhalalv. Desai Narsilal 
Chaturbhujdas (11), follewed. |p. 235, col. 2. 

The plaintiff was bora on October 10, 1909. The 
defendant’s father had executed a mortgage ın 
favour of the plaintifi’s father on July 22, 1904. The 
defendant's father died in 1808 and the plaintifi's 
father died on January 19, 1911, On attaining 
majority on October 10, 1930, tbe plaintiff filed a 
suit on October 9, 1933. fayments towards the 
Mortgage were made in the years 1916 and 19z0. 
But they were neither made towards interests as 
such nor did the fact of the payment appear in the 
handwriting of the persou making them. After 
framing of the issuesia the suit, a clerk in the 
Collector's office produced on summons, the record 
ofthe Oourt of Wards pertaining to the defendant's 
Property which was under its superintendence, 
during the years 1404 and 1913. During the course 
of the suit, the Collector informed the Court that 
the record was confidential and claimed privilege 
and requested the Court to decide the matter and 
Teturn the papers. The Court without taking any 
notices of the request allowed the parties to take 
certified copies of the papers in the record, which 
among other things consisted of (1) report by the 
Manager, appointed under the Court of Wards Act, 
of the defendant's estate to the Uollector dated 
October lt, 1910, regarding defendant's debts. (2) 
Collector's letter to the plaintiff's father dated 
October 22, 1910, referring to the mortgage-deed and 
asking whether he was prepared to take eight annas 
in a rupee of the mortgage debt in full satisfaction 
of the claim, (3) A statement by the manager of 
the defendant's estate dated May 12, 1¥11, addressed 
to the Collector giving names of creditors of the 
defendant together with debts due to them and the 
amounts of interest calculated and due up to thet 
date, the suit morigage being specilied therein witb 
principal and interest shown ‘under heading of 
amount of debt; and (4) Collector's report to the 
Oommissioner dated June 9, 1911, based on the 
manager's report of May 12, 1911: 

Heid (Per Wassoodew, J.) thas the claim to the 
Privilege in this case made both by the defendant 
and by the Collector was not warranted; first because 
the documents referred to were not communications 
in official confidence or of a political character. 
They were realiy routine papers ielaving to the 
Management of a private estate in charge of the 
Court of Wards. They would not come within the 
category of official documents of a confidential nature; 
secondly, because the public oflicer, the Collector 
in this case, did not base his claim on the ground 
that public interests would suter by the aisclosure 
of the record; and thirdly, because no privilege was 
claimed when the documents were produced and 
inspected by the parties. lt was cluimed so late 
that the object could not be served even by 
admitting the claim. Consequently, the dccuments 
relied upon were properly aumılted in evidence, 

Heid (Per Sen, J.) that though the Uollector 
claimed privélege, his letter nowhere shuwed that he 
applied his mind to the question whether public 
interests were likely to suller by the disclosure of 
the contents of tne record. Nor did it appear 
probable that public inteyesis would have sutiered 
by the disclosure or publication ot any of these 
documents. The Gourt of Waras haa withdrawn 
their superintendenc8 irom the defendant's estate 
several years before, and the matiers dealt with by 
those documents could not be said to affect any 
public inteyest. Nor could it be gaid, tbat tye 
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provisions of s. 123, Evidence Act, applied fo 
could not be held that any of the documents repeii 
to “any aftairs of State.” 

Held, also that the payments made by 
defendant did not save limitation either under + 
or s. 20, Limitation Act. 

Heid, further that the letter of the Colle 
addressed to ihe plaintiff's lather and dated Oct+ 
22,1910, did not extend the period of limitation 
fevour of the plaintiff as it was addressed du: 
the lifetime of the latter. 

Held (a) (Per Sen, J.) that" the manager's si 
ment of May 12,1911, was a statement of a < 
authorized agent within the meaning of s. 19 
since it satistied all other. requirements of 5, 19emə= 
saved limitation. 

(2) (Per Wassoodew, J.) that the statement cc 
not be accepted as such for purposes of s. 19. 

Held, that the Collector's letter tothe Comm 
sioner of June 9, 1911, mentioning the defenda; 
debts due on mortgage bonds included 
acknowledgment of the debt and consequently 
suit filed within three years of the plaintir 
attaining Majority was within time. Chhaganla 
Bonderbar (4), distinguished. Mahalakshmibai 
firm of Nageshwar Purshotam (5), not follow 
Shetkh Mahomed v, Jamaluddin (6) and Cho. 
Shrigopal Chirenjilal v. Dianaial Ghasiram 
Yelied on. 


F. A. from the decision of the First Cle — 
Sub-Judge, Sholapur, in UC. N. No, 2276 
1933. 

Messrs. Y. G. Gokhale and P. N. Shen 


for the Appellant. 


Messrs. G. N. Thaker and K. V. Josh 
for the Respondent. 


Sen, J.—The appellant was the defen 
ant in a suit based on a mortgage bor 
dated July 22, 1907, for Rs, 3,490 take 
from bigtather by the father ot the plain 
ui-respondent. ‘Tne suit was filed on Oct» 
ber 9, L¥33. la order to show that the su 
was within time, which was the princip. 
question at issue in tne trial Oourt and the 
only onein this appeal, the plaintiff he 
relied on tue followmg circumstances: H» 
jatner died on January 19,1911, and b 
was born on October 10, 1909, the defene 
anus father having died abuut 1900. Th. 
amount ot the bond was re-payable with) 
oue year, ‘Lnerefore limitauon began t 
run In vue plaintift’s favner’s lifetime. I 
thereiore ihe plaintitt could show tha 
limitation gob a tresh start during bih 
minority aud after bis fatner’s death, the 
Pe1ioa ot limitation would be extender 
up tu the expiry oi three years from the date 
ot his atlamiug majorivy, bhut 18 up t 
October lu, iyoo, and the suit wouid be ip 
lime. in order to show this the plaintid 
alieged ın his plaint ihat on Narsingiri)) 
Manufacturing Uo, Lid, having bled z 
darkhast agaimes the deiepdapt in Lvl, 
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=e latter's property was to be brougat 
«sale, Naraingiriji Manufacturing Co., Ltd., 
«cing the prior mortgagees of the property 
ı suit, and the plaintiff received summons 
‘om the executing Court asthe mortgagee 
mmx the same property. 
The plaintiff alleged that thereupon an 
mmcreement tock place between the defend- 
nt’s mother and“ guardian Laxmibai and 
she trustees of the plaintiff's estate to the 
Iamtiect that tae defendant's guardian was to 
vay to the plaintif Rs. 1,400 in part pay- 
«aent of the mortgage and the plaintif was 
2 relinquish his right over the shop of the 
—efendant, which was one of the two pro- 
erties morigaged, and recover the balance 
«£ the mortgage amount from the other 
roperty mortgaged, which was a bunga- 
ow. He also alleged that such payment 
«vag made on November 14, 1916, aad that 
he defendant's guardian intimated the 
«greement as well asthe payment to tne 
xecuting Court and the plaintift’s trustees 
«lso gaveao intimation to tne same effect 
o the said Court. ‘he plaintiff turther 
«alleged thaton December 9, 1920, the de- 
Bendan again paid a sum of Rs. 200to him, 
«nd he contended tnat ihe agreement as 
sellas the two payments extended tne 
yeriod of limitation under ss.19 and 20, 
Wimitation Act. The defendant's written 
atatement was filed on July 18, 1934, There- 
| he denied that any agreement as alleged 
ook place between his motner and the 
plaintiff's trustees. He denied the right 
of his mother to enter intu such an agree- 
mment and also denied the plaintiff's, allega- 
Bion as to payments made on his behalf and 
intimation given to the executing Court ; 
a he alleged satisfaction of the mortgage 
ebb. 
| - Issues were raised on August 3, 1934. On 
March 27, 1935, a clerk from the Vollector’s 
office produced a record of the Court of 
Wards pertaining to the defendant's prc- 
perty, the said property having been under 
the superiutendence of the Court of Wards 
from October 1909, till 1913, On July 24, 
1935, the plaintiff, having looked into 
this record, applied to be allowed to add 
a fresh ground showing that hie claim was 
in time. This ground was tothe effect that 
while the defendant's estate was under 
the control of the Court of Wards, on May 
12, 1911, or thereabout the said Court ac- 
knowledged that a debt of Rs, 3,450 plus 
interest of Rs. 779-2-£ was due to the plaint- 
if, this statement being signed by Irappa 
Narsappa Mamadpalli, manager of the 
estate oragent of the Court of Wards, 


-whom it bad 
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on behalf of the defendant: The defend: 
ant objected to tne fresh amendment and 
contended that the statement in question 
not being dated and no person having 
been Mentioned therein as the person tu 
been addressed and it novi 
being known in what capacity Mamadpalli 
signed or prepared this statement, the 
statement which, besides, was a contiden« 
tial document could not be admitted in 
evidence ; but his contentions were over- 
ruled and the amendment was allowed by 
the trial Court, 


On August 23, 1935, the Oollector wrote 
to the Court pointing out that the whole file 
which had been sent by him wasof the 
nature of a contidential record and claimed 
privilege and asked the Court to decide 
ths question under s. 152, Evidence Act. 
‘Poe trial Court does not, however, appear 
to have paid any heed to this letter and 
the siateMent in question was exhibited 
as fix, 123, on July 28, 1936. Oo June 29, 
1935, the Uollector asked for the return of 
the record. This also was unheeded by 
the Oourt and the Court allowed the par- 
ties to take copies of the necessary doca- 
ments out of the file. Besides Ex. 123, a 
letter from tne Coliector to the plaintifs 
father, dated December 22, 1910, referring 
to his mortgage deed and asking whether 
he was willing to accept eight annas in the 
rupee in full. satisfaction of his claim, a 
report from [rappa Narsappa Mamadpalli 
tothe Collector dated October 18, 1910, 
regarding the defendants’ debts and a 
report made by the Vollector to the Commis- 
sioner on June Y, 1911, on the same subject 
were exhibited ag Exs. 90, 121 and 124, 
respectively. Before the amendment of 
the plaint, nine issues had been raised of 
which two are relevant tothe present appeal, 
viz. b (a); 

“Does the plaintiff prove the agreement between 
his guardian and the defendant's guardian mother 
as allegedin para. 4 of the plaint ?” 
and 7, 

“Does the plaintiff prove that the defendant's actual 
and legal guardian paid the two sums of- Ks, 1,00J 
and Ks, 6UY and that by the effect of the payment 
the plaintiff's claim is saved from the bar of limi- 
tation ?” ° 
- Tae findings on both the issues were in 
the ailfirmative. After the amendment of 


the plaiut additional jssues were raised, viz: 

“(.0) Does the plaintiff prove the statement pur- 
porting to be the acknowledgment ? (LL) Is it binding 
on the defendant? (12) Does the defendant prove that 
the statement is inadmissible under a. 124, Evidence 
Act? (ld) What is the date of the statement? 
and (l1) Whether if amounts to acknowledgment 
saving the bar of Jimitatjop ?” 
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The findings were all in favourof the 
plaintiff, the date of the statement being 
found tobe December 22, 1910. But itis 
to be noticed that in dealing with all these 
additional issues the Court evidently re> 
garded Ex. 90, i. e. the letter of the Oollec- 
tor tothe plaintifi’s father, dated December 
22, 1910, as the alleged acknowledgment to 
be considered. ln the result the trial Oourt 
found that the suit wag in time and 
decreed the plaintiff's claim. The main argu- 
ments urged befcre us on behalf of the 
appellant are as follows : 

lt is contended in the first place that 
there was no intimation by the defendant's 

. mother to the executing Court of any agree- 
ment or any payment thereunder, that 
even if there was an agreement, it was not 
in writing, and that therefore such agree- 
ment cannot save limitation under s. 19, 
Limitation Act. Secondly, it is contended 
that the payment of ks. 1,000 and Rs. 500 
have not been shownto have been made as 
payments of interest, and it is not the 
plaintiff's case that these were acknowledg- 
ments in the handwriting of, or in a writ- 
ing signed by, the person who made the 
said payments, and that thus these pay- 
ments, even if jroved, cannot save limita- 
tion under s. 20, Limitation Act. It is 
next contended that the amendment allowed 
by the Oourt to the plaint should not have 
been allowed as it materially altered the 
plaintiff's case. Learned Counsel for the 
appellant has further pointed out that where- 
_a8the plaintiff in tue amended part of his 
plaint, evidently based his claim as to ac- 
knowledgment on Ex. 123, the Court 
wrongly raised issues and arrived at find- 
ings based on Ex. 90, which is not refer- 
red to in the plainte The appellant's next 
contention is that even supposing that this 
was permissible and that the letter Ex. 90, 
can be taken as an acknowledgmient, it 
would extend the iime frcm a date within 
the lifetime of the plaintiffs father and 
therefore cannot avail the plaintif. As to 
Ex. 123, it is contended that ıt bears no 
date and it may have been prepared within 
the lifetime of the plaintiffs father, that it 
is not addressed to anyone and that it 
appears merely to be a note or a memc- 
randum prepared to assist in the manage- 
meut of the defendanj’s estate, and that 
therefore it cannot be regaided as an ac- 
knowledgment. ‘ke contention as regards 
privilege, which was raised in the trial 
Court but was nct discussed by the learn- 
ed Subordinate Judge ıs again raised 
before us and itis contended that Ex. 123, 
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being a confidential document, shoul 

not have been admitted in evidenc 

and that it should be excluded from tb» 
Court's consideration. Lastly, it has bee 

contended .hat {the statement made i 

Ex. 123, cannot amount to an admission c 

subsisting liability as its basis is the defend- 
ant’s father's dealings with the plaintiff 

father in connection wifh certain satt 
transaction as shown by the plaintiff's ow» 
account books. 


As regards the alleged agreement, it wa 
admittedly not in writing though i 
appearsito have been placed on record in Ex 
t5, the application made on the plaintiff 
behalf to the executing Court in 1916. The 
plaintiff's account books show 4 paymen' 
of Rs. 1,000 by the defendant on Novem: 
ber 14, 1910 (Ex. 87), and botb, Chan basappr 
who was appointed executor by the plaint 
iff's father’s will, and Mallappa Siddappe 
Gornali who was ihe principal munim cam 
the plaintiff's estate, state that the trustees 
of the estale.gave up the claim to the 
defendant’s shop which was being brough HMM 
to sale under the darkhast. The Oourmm 
house of Sholapur having been burat inj 
1930 the plaintiff put in an uncertifie 
copy, Ex. 85 of the alleged applicationm 
made by Chanbasappa to the Court in 
1916. This was stated to have been written 
by the plaintiff's witness Shankar Bhikaji- 
(Hx. 97) and to have been found in -the 
pleintiff’s record. A- comparison, however, 
of the writing made by this witness in 
Court (Ex. 95) with the writing in Ex. #9 
plain}y stows that he could not have been 
the writer of the latter, It must, therefore, 
be held that Ex. 85 ‘is not proved. It is 
admitted by Mr. Thakor on behalf of the 
respondent that there is no evidence that 
the defendant's mother intimated to the 
executing Court that there had been any 
agreement between her and the trustees of 
the plaintiff's estate or that any amount 
had been paid by Ler under such agrees 
ment. As however 8. 19, Limitation Act, 
requires that an acknowledgment of lia- 
bility shail be made in writing in order to 
extend the period of limitation, and there 
being admittedly no writing on behalf of 
the defendant showing acknowledgment, 
the evidence as tothe actual agreement 
cannot be of any avail to the plaintiff. 
That being so, it is unnecessary to consider 
wether the alleged agreement involving 
the relinquisumeut of the plaintifi s right 
in respect ofthe’ shop in sult ought to 
baye beenin writing which should have 
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dèn registered or can be proved: 
amp’a Singh v.Chaturbhuj Singh (D. 
As regards the pavment of the sums of 
s. 1,000 and Rs. ‘00. there are no doubt 
patries in the plaintiff'seaccounts ‘Hx.87) 


garding these sums under the dates 
Pete 14, 1916, and December 9, 1920, 


see 


spectively. But the first amount is des- 
ribed in those accounts as “anamat in the 
-ccount of the principal sum of Rs 3,450 
{the mortgage-deed,” and as regards the 
econd amount, it is not stated in what res- 
ect the payment was made. Witness 
Tithal, who was in defendant's service 
bumluring the years 1918 to 1920 and who 
says that he might have paid this sum on 
he defendant's account does not remem- 
Pier on what account he made the pay- 
nent. Besides, the plaintiff's munim, 
allappa Siddappa Gornali admits tbat 
s. 500 has not been credited in the plain- 
iff's vyaj (interest) ‘khata though such a 
hala was maintained. There is besides 
no evidence that the payment of either sum 
was made as payment of interest, and in 
View ofthe eniry regarding Rs. 1,000 it is 
unlikely that thissum was paid towards 
in‘erest, These payments therefore though 
made priorto January 1, 1928, not being 
made as payments towards interest cannot 
save limitation under s. 20: see Hormasji v, 
Hajrat Yarkhan (2) and Bai Havabu v. Isup 
Musa (3). Admittedly there is no acknow- 
ledgment of these payments in the hand- 
writing of. or in a writing s'gned by the 
person who made the payments. That 
being so, Jimitation would be saved only 
if there were an express intimation by the 
debtor, or proof of the existence of circum- 
stances showing thatthe payment was on 
account of interest, 
_ As regards the amendment of the plaint 
it does not appear tous that the amend- 
ment made any substantial alteration in 
the plaintiff's case. It merely added a fresh 
ground for showing that the suit was in 
‘time; andthe plaintiff had no means of 
discovering this ground before the produc- 
tion ofthe record of the Court of Wards. 
The question of allowing the amendment 
must beregarded as separate from the 
question of the admissibility of the evidence 


(1) 8L TA 185; 148 Ind, Oas. 486; AI R1934P O 
98; 13 Pat 310; 6RPO 119; 15 P L T 169,11 OW 
N 481; (1934) M W N 377: (1934) A L J 4f2: 59 O 
L J 277;66M L J 662; 39L W 482; 38 O W N 575; 
36 Bom L R 547 (PO). 

- (2) 28 Bom L R 569; 96 Ind. Cas. 311; A I R i926 
Bon, 423. 
40 Bom L R 968; 178 Ind, Cas, 844; A IR49 
‘Bom 467; 11 R B 196, Se i 
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on which this ground is sought to be 
proved. The trial Court, in our opinion, 
was right ia allowing the amendment. As 
regards Ex. 90, it has been admitted by 
Mr. Thakor on behalf of the respondent 
that if cannot extend the period of limita- 
tion as it was addressed to the plaintiff's 
father during the latter's lifetime. It is 
true that the trial Court raised issues with 
respect to Ex. 90 and not with respect to 
Er. 123 on which ths amendment of the 
plaint was based. But Hx. 90 was admit- 
ted at a date earlier than the date on which 
issues were framed and it does not appear 
that the defendant can be said to have 
been taken by surprise or been prejudiced 
by the form in which theissnes regarding 
this document were raised. In any case as 
it is admitted that Ex.90 cannot amount 
to an acknowledgment, this point is one 
merely of academic interest. There then 
remains onlv Ex. 123 to be considered. If 
the plaintiff fails to show that it saves limi- 
tation, his suit fails. One point urged about 
this docnment is that it does not constitute 
an admission of subsisting liability as the 
debt arose out of satta transactions. In 
Irappa Mamadpalli’s report (Ex. 121) he 
stated that Messrs. Warad and Bhavani- 
ram had had dealings with the defendant's 
father in connection with satta of silver 
and other articles, thit the amounts they 
claimed were on account of these transac- 
tions, and that such claims could not have 
been enforced in Courts of justice but that 
the deceased had passed documents in 
favour of thesa gentlemen simoly with a 
view tosaving himself from the ignominy 
of having to contest the claims in Oivil 
Courts. He added further ; 

“Under these circumstances, it is requested that 
steps may kindly be taken for a private settlement 
of these debts with aview tostop the prymeni of 
future interest. In case thisis not found to bs pos- 
sible, an attempt may kindly by made to at least 
reduce the present rate.” 

Learned Counsel for the appellant has 
relied in this connection on Chhaganlal 
v. Bonderbai (4). That wasa suit forthe 
recovery of the amountdue on promissory 
notes and the debtor had adnitted only 
the execution of those notes but expressly 
stated thatthe consideration thereof had 
not been received, and it was held that 
the promissory notes did not constitute * 
acknowledgments within the meaning of 
s. 19, Limitation Act. ¿In the present case, 
however, there was a definite recommenda- 
tion as to settlement by the manager of 

(4) 36 Bom L R 334; 151 Ind. Oas. 376;A I R 1934 
Bom 1868;7R B 57. 
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the estate and the Collector therefore 
appears to have asked the plaintiff by 
letter (Ex. 80) whether the plaintiff would 
be willing to accept eight annas in the 
rupee in full satisfaction of his claim. 
Witness Mallappa Gornali has denied that 
the consideration of the mortgage was any 
amount arising out of the satta dealings. If 
Exs. 90 and 121 are excluded from consi- 
deration as acknowledgments of the defen- 
dant's debt, it does not seem possible to 
say, merely because of the remarks regard- 
ing satta in Ex. 121, that Ex. 123 cannot 


be regarded as an admission of subsisting’ 


lability. Exhibit 123 purports to be a state- 
ment giving the names of the defendant's 
creditors, the amounts of the debts owed 
to them and the amounts of interest due 
upto May 12,1911. It is noteworthy that 
the heading of col.2 in the statement is 
given as “Amount of debt”; and the whole 
statement issigned by Irappa Narsappa 
Mamadpalli. Item No. 2in this statement 
concerns the debt due to the plaintiff's father, 
the principal amount stated being Rs. 3,450 
and the amount of interest accrued up to 
May 12, 1911, being shown as Rs. 779-9-4. 

There is of course no direct evidence that 
it was addressed to anybody in particular. 
It is contended by Mr. Thakor that this 
statement was addressed to the Collector 
and that the Collector's report to the Com- 
missioner (Ex. 122) was based on this state- 
ment. Learned Oounsel for the appellant 
has referred us to a decision in Mahalak- 
shmibai v. The Firm of Nageshwar Pur- 
shotam (5), where it was beld that an entry 
in a debtor's own book does not amount to 
an acknowledgment within the meaning of 
s. 19, Limitation Act, unless communicated 
to ‘his creditor or to some one on his behalf. 
This does not appear tobe in conformity 
with Expln.1 tos.19, which states, inter 
alia, that for the purposes of this section 
an acknowledgment ‘made is sufficient 
though it is addressed to a person other 
than the person entitled tothe property or 
right in question. It has been held in 
several casesthat it is immaterial in what 
connection and for what purpose and in 
what form the acknowledgment is made. 
The sole question is whether the writing, 
whatever its immediate purpose or occas 
sion, contains an acknowledgment of the 
liability in dispute : see Sheikh Mahomed 
v. Jamaluddin (6) and = Chobey Shrigopal 
Chiranjilal v. Dhanalal Ghasivam (7). For 

(5) 10 B 71. 

- (6) 10 Bom L R 385. 

(7) 35 B 383; 9 Ind, Oas, 944; 13 Bom LR 123, 
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the purposes of s. 124, Evidence Act 
however, communication hasto be made te 
the public officer who considers that the 
public interest suffers by 
There is no evidence as to when the state 
ment (Ex.123) was prepared except the 
internal evidence of the document itself 
It was asserted in the amended part of the 
plaint that the acknowledgment was made 
on May 12, 1911, or thereabouts, and we finc 
that the interest on the amounts shown ir 
the statement has been calculated up tc 
this date. : 


its disclosure 


It does not appear likely, as contended 


by Mr. Gokhale, that the statement war 
prepared before this date; for instance. 
during the lifetime of the plaintiff's 
father. It appears to have been, in out 
opinion, prepared within the subsisting 
period of limitation and after the plaintiff's 
father's death and it appears to have been» 
addressed by Irappa Mamadpalli to the 
Collector. 
speaks of certain schedules of the debte 
and liabilities of the minor defendant 
which were attached thereto. There is, of 
course, no direct evidence to show that 
this statement formed one such schedule. 


But the Collectcr’s report (Ex. 122) wase 


written within a month of the date up to 
which interest has been calculated on the 
defendant's debts in Ex. 123; and looking 
to the correspondence on the subject of 
the defendant’s debts that appear on 
record, it seems to us highly probable 
that the statement Ex. 123 was one of the 
documents on which figures appearing in 
Ex. 122 were ‘based. If therefore Ex. 123 
was a statement prepared and signed by 
Trappa Mamadpalli, the question arises 
whether it can be regarded as- an 
acknowledgment within the meaning of 
s.- 19, Limitation Act. Under Expln. 2 
io s. 19, “signed” means “signed either 
personally or by an agent duly authorized 
in this behalf,” and under s. 21, Limita- 
tion Act, the expression “agent duly autho- 
rized in this behalf" in ss. 19 and 20in 
the case of a person under 2 disability 
includes his lawful guardian, committee 
of Manager, or an agent duly authorized 
by such guardian, committee or manager 
to sign the acknowledgment or to make 
the payment. 
The evidence as to the capacity in 
which Irappa Mamadpalli signed the 
statement is in the first place the oral 
testimony of the witness Mallappa Shiddappa 
Gornali, the principal munim of the plaint 
iff's estate, that Irappa Narasappa Mamad 
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mmli was managing the estate on behalf 
the Oourt of Wards, a statement in which 
has not been shaken by crosseexamina- 
1. In his report to the Colleétor (Ex. 121) 
ppa calls himself the manager of the 

«te of the minor Bhalchandra Datta- 
ya Bubans of Sholapur. His position as 
th is referred to in the Collector's letter 
x. 122) as “part df the existing arrange- 
wut.” It is true that there is no evidence 
to the actual appointment of Irappa by 
> Court of Wards as manager of the 
tate. Under s. 20, Court of Wards Act, 
3 Court of Wards may appoint a manager 
‘the property of any Government ward 
«der its superintendence. Under r. 4 of 
<6 Rules made under the Court of Wards 
at by the Government of Bombay, any 
«rson interested in the good management 
the property of a Jovernment ward under 
«© superintendence of the Court of 
“ards may be appointed manager of such 
mexcoperty. These provisions leave little doubt, 
men. View of the fact that Irappa was actually 
managing the defendant's estate during 
we superintendence of the Court of Wards, 
“at he was a manager appointed under 
416 Court of Wards Act. Some of the 
owers ofa manager appointed under the 
ct are to be found in s. :0, Court of 
“Varda Act, as well as in rr. 14 to 18 of 
26 Rules made by the Government of Bom- 
ay under the said Act. These show that 
Manager appointed under the Act exer- 
ises statutory powers and can be said to 
iave plenary powers under the Act. 
The question arises whether a statement 
«signed by such a manager can be held 
0 constituie an acknowledgment within 
he meaning of s, 19 read with s. 21, 
-imitation Act. On this point, no authority 
as been cited before us, but prima facie 
rappa would be an agent duly authorized 
y the Court of Wards to act generally for 
Mhe minor defendant. Whether such autho- 
rization can be said to include, in parti- 
cular, the signing of an acknowledgment 
on the defendant's behalf, especially wen 
the document in question was, in all prob- 
‘ability, part of a report addressed by Irappa 
to the Collector, appears to me to be a 
difficult question. It seems to me, however, 
that if it be found that the defendant’s 
liability was acknowledged by the Collector 
acting under the Court of Wards Act, then 
such acknowledgment would suffice to save 
limitation under s. 19, Limitation Act. 
Learned Counsel for the plaintiff-respond- 
ent has sought to show, in the following 
manner, that the Collector made an acknow- 
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ledgment which should be held to be an 
acknowledgment of the defendant's debt 
to the plaintif. The Collector's letter to 
the plaintiff's father (Ex. 90) dated Decem- 
ber 22, 1910, stated that the plaintiff's father 
had taken a mortgage deed from the 
“defendant's father and advanced him moneys 
in respect thereof, and asked him whether 
he was willing to accept eight aunas 
in the rupee in full satisfaction of his 
claim. This letter was based on a 
report made by Irappa Mamadpalli 
to the Collector (Ex. 121) in which he 
mentioned three. creditors of the defendant 
by name, Hirachand Padamchand, Mallapa 
Basappa Warad and Bhavaniram Saheb- 
ram Marwadi, and described them as the 
biggest creditors of the defendant. There- 
after the statement Ex. 122 appears to have 
been prepared by Irappa Mamadopalli, and 
in June 1911 the Oollector in his report 
to the Commissioner mentioned the aggre- 
gate sums of the defendant's liabilities 
under different heads. He stated that the 
aggregate sum of the defendant's liabili- 
ties on mortgage bonds amounted toa sum 
of Rs. 51,585-0-9, and that this amount in- 
cluded interest up to the date on which the 
claims were preferred. He added: 

“Further interest on these two items (Rs. 13,149-0-1L 
due on decrees and Rs. 51,585-0-9 due on mortgage 
bonds) and on Item No. 4 (Rs. 4,219-12-0 in respect of 
ornaments pawned) will have to be paid up to the 
date of settlement. Such further interest up to 
May 16, 1911, amounted to Rs. 7,728-2-L1." | 

Thus, the total amount due on mort- 
gage bonds, inclusive of interest up to 
May 16, 1911, would come to over Rs. 56,000. 
In Ex. 121, the total amount of the dues 
on account of the mortgage bonds comes 
to Rs. 42,867-13-0 and the total amount 
of the interest which accrued on those 
bonds up to May 12, 1911 (in one case up to 
May 16, 1911), comes to Rs. 13,480-13-10. 
The total of these two amounts is 
Rs. 56,348-10-10, which is practically the same 
ag the amount due (with interest) on mort- 
gage bonds on the basis of the figures to 
be found in the Collector's report (Ex. 122). 
Mr. Thakor has contended that the inevi- 
table inference from this would be that the 
Collector's letter included theedefendant's 
dabt to the plaintiff amounting to Rs. 3,450 
plus interest amounting to Rs. 7177-9-4. 
On consideration of the evidence on this 
point, we think thaf this contention must 
be upheld. There is pothing to suggest 
that the statement prepared by I[rappa 
Mamadpalli, i. e. Ex. 123, was in any 
way disapproved or dissented from by the 
Collector. The principal amount of the 
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debt is not disputed and there apvears to 

be no reason why this debt should have 

been excluded from the aggregates of debts 
shown in Ex. 122, particularly as less than 

a year before the Qollector had written 

to the plaintiff's father regarding his 

mortgage debt. and asked for a settlement 
in respect of the same. TIrappa’s report 

(Ex. 121) also mentions the plaintiff's father 

as one of the principal creditors, and there 

is no evidence that anything bad happened 
between ‘the date of Irappa’s letter to the 

Collector and the date of Ex. 122 which 

would have the effect of excluding defend- 
ant’s deht to the plaintiff from the statement 
_of bis total debts in the latter. That being 
so, we think that it must be held that the 
_Oollector’s letter to the Commissioner 
mentioning the defendant's debts due on 
mortgage bonds included an acknowledg- 
ment of the debt in the present suit. In 
.this view, I do not think it necessary to 
decide whether under es. 19 and 21, Limita- 
tion Act, Irappa’s signing Ex. 123 constitut- 
ed an acknowledgment. 

. There remains the question of privilege. 
Learned Counsel for the appellant has 
Telied on Collector of Jaunpur v. Jamna 
Prasad (8) wherein it was held that a 
statement made to the Collector by a per- 
son applying to heave his estate taken 
under the Court of Wards setting forth his 
financial pcsiticn, that is to say, the details 
of -his property and liabilities, was a 
communication made to a public officer in 
official confidence within the meaning of 
8. 124, Evidence Act, and could not 
therefore be used as an acknowledgment 
of any liability mentioned therein. In the 
trial Court in that case the Collector had 
put forward a plea of privilege under s. 124 
but that plea was overruled. The High 
Court held that the trial Court was wrong 
in compelling the Collector to hand over the 
document and was also wrong in using it 
as evidence, and therefore excluded it from 
the evidence in deciding the appeal. Sec- 
tion 124, Evidence Act, is in these terms: 

“No public officer shall be compelled to disclose com- 
munications made to him in officiel confidence, when 


he considers that the public interest would suffer 
by the diclosare,” 


In Collector of Jaunpur v. Jamna Prasad 
(8) it was beld that it was for the Court 
to decide whether or not the particular 
document for which privilege was claimed 
bad been a communication made to a public 
officer in official “confidence, and that if 
the Court decided that it was so made, 


(8) 44 A 360; 66 Ind. Cas. 17]; 
37; 20A L 7146, nd. Cas. 171; A I R 1922 All 
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then it had no authority to compel - 
public officer to produce it, for ace 
ing to. the section, the public o 
himself ia the sole Judge as to v 
ther its disclosure would or would not 
in the public ihterests. In that partic 
case the document in question 
regarded as acrmmunieaticn made to 
Collector in official confidence, their Lx 
chips’ reasoning being that it was har 
to be suppcsed thata proprietor who ` 
financially embarrassed and who desired 
Oourt of Wardsto take charge of 
estate, intended that any statement of 
indebtednasa was to be communicated t 
third pariy or to be made public proper 
In our opinion. similar consideratie 
should apply to Ex. 123. It is hardly lik 
that the statement, Ex. 123 was intens 
to bemade public and therefore it c 
be said that that communication was Ma 
in official ccnfidence to the Collect 
That being our view, it remains now only 
consider whetherin the present case t 
Collector considered that the pub 
interest would suffer by the disclosure 
thedocument In Collector of Jaunp 
v.Jamna Prasad (8), tke Collector _ 
claiming privilege based his claim on t= 
grounds that the document containe 
statements which were made to him 
official conidence and that he objected 
producing them onthe ground that 
diselcsure of them would be prejudicial 
the public interests. 

In the present case the Collector addres. 
eda letter tothe Court on August 23, 193. 
wherein he stated that one file regardin 
Bubane’s estate under Government manage 
ment had been produced in the suit, tha» 
the papers came “under the category of a: 
official confidence,” and that therefore h 
would claim privilege under s. 124, Eviem 
dence Act. He further requested the Cour 
to consider the matter under s. 162, Evi 
dence Act, before allowing or disallowing 
production. Though this letter does no 
form part of the record of this case, it war 
addressed directly tothe Court, and we 
see noreason why the Court should nom 
have given due consideration to it. Im 
necessary, it could have been formally 


t= 


admitted in evidence by getting it pro: 
duced in Court by a clerk of the same» 
Court. Butitisto be noticed that the 


letter nowhere says, as was said in Collector 
of Jaunpur v. Jamna Prasad (8) that the. 
Collector considered that public interests 
would suffer by the disclosure of.the docu- 
ment mentioned. This was the most ime 
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portant matter for his consideration, and 
if he had said that he considered that public 
interests would suffer by the disclosnre, 
the matter would have been concluded, 
so far as the Ocurt was concerned, as we 
have already found that Ex. 123 isa com- 
munication made to him in official con- 
fidence. But though the Collector claimed 
privilege, his letter nowhere shows that 
he applied his mind tothe question whe- 
ther public interests were likely to suffer 
by the disclosure of the contents of either 
Ex. 122 or Ex. 123. Nor does it appear 
probable that public interests would have 
suffered by the disclosure or publication 
of either ofthese documents. The Oourt 
of Wards had withdrawn their superinten- 
dence from the defendant’s estate several 
years before, and the matters dealt with 
by those decuments cannot be said to affect 
any public interest. Nor can it be said, 
and it has not been argued, that the 
provisions of g. 123, Evidence Act, apply. 
for, it cannot be held that either Ex. 122 
or Ex. 123 relates to “any affairs of 
State.” 

We must therefore hold that neither 
Ex. 122 nor Ex.123 is such a document 
that privilege could be claimed under 
s. 124 in regard to its publication or dis- 
closure. Accordingly, we hold that the 
acknowledgment of defendant's liabilities 
in respect of the claim in suit made by the 
Oollector in his letter (Ex. 122) to the 
Commissioner satisfies the requirements 
of s. 19, Limitation Act, and constitutes 
-such acknowledgment as saves limitation. 
The decision of the learned Subordinate 
Judge must, therefore, be held to be 
correct and the appeal dismissed with 
costs. 

Wassoodew, J.—The plaintiff's claim 
on the mortgage of July 22, 1907, was 
prima facie time-barred on October 9, 
1933, when the suit was instituted by him 
to realize the debt. But limitation was 
sought to be saved by alleging inter alia 
that the Court of Wards, entrusted with the 
defendant's property upon his father's 
death in 1908, when he was barely four 
years of age, had acknowledged the debt 
directly and also through its manager or 
agent whose signature appears on the alleg- 
ed acknowledgment of May, 191], cr there- 
aboute. For that purpose the plaintiff 
relied on the record of the management 
of the defendant's estate in the posses- 
sion of the Collector containing a letter to 
the Oommissioner, Central Division, 
dated June 9, 1911, and statement of 
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account showing the amount of interest 
due till May 12, 1911, by the defendant's 
estate on certain mortgage debts. That 
statement is signed by the manager of 
the defendant’s properly appointed by 
the Court under s. 20, Court of Wards 
Act. The learned trial Judge has relied 
upon that correspondence and the 
stetement and has held that it is sufficient 
to save limitation as it constitutes acknow- 
ledgment within the meaning of s. 19, 
Limitation Act. 


Counsel for the appellant-defendant has 
objected to that correspondence being ad- 
mitted on the record on the ground that it 
is privileged communication by and to the 


. Collector as Court of Wards and that the 


latter, although he produced the file contain- 
ing the record in deference to the Court's 
summons, has claimed privilege. The file 
containing the record was prcduced by the 
Collector of Sholapur as Oourt of Wards 
on March 27, 1935, through his clerk. At 
that time no privilege was claimed, but it 
seems that he subsequently in asking for 
the return of the file and on August 23, 1935, 
when the Ocurt had already permitted the 
parties to take copies of the relevant 
documents contained therein, claimed 
privilege in the following manner : 

“Thess papere come under the category of official 
confidence. Ishould, therefore, like to say that 
privilege under s. 124, Evidence Act, is claimed in 
respect of each document that any of the party 
may press to have produced in evidence. I would 
therefore request you to consider the matter under 
8, 162, Evidence Act, before allowing or disallowing 
production.” 

The questions involving a claim to 
privilege fora dccument in the Government 
records made by a public officer in charge 
thereof, and relating to the Court's duty 
upon such claim and the procednre to be 
observed thereupon are somewhat difficult 
to answer. The relevant provision of the 
Evidence Act bearing on the point are 
contained in ss. 123, 124 and 162 The 
last section deals with the production of 
dccuments in answer to summons, and it 
seems that that section makes it obligatory 
on the witness to produce the documents 
called upon by the Court, and he has no 
right to determine whether the document 
shall be produced. It seems obvious that 
at the time he produces it according ta the 
exigency of the summons, it is for the 
witness to claim the privilege. It is the 
duty of the Court then to determine whether 
the document shall be admitted and exhi- 
bited. This section as well as s. 123 
protects the discovery of documents refer 
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ing to matters of State. That is based on 
the general rule that no person can be 
compelled to give evidence of matters which 
are State secrets including communications 
between public officers in the discharge of 
their public duties (Halsbury, Vol. 13, 
para. 597, at p. 427) the section makes 
no difference between a private witness 
called upon to produce private documents 
and a public officer summoned to produce 
public record. In that respect s. 124, Evi- 
duce Act, is more particular and lays down 
the rule of public policy, and the limits 
within wbich the production can be with- 
held, that is the character and quality of 
the privilege. It says : 

“No public officer shall be compailed to disclose 
communications made to him in official confidence, 


when he considers that the public interests would 
suffer by the disclosure.” 


It has been well recognised in England 
that the privilege is a narrowone and most 
sparingly to be exercised : see Robinson v. 
State of South Australia (9). According to 
Taylor (Law of Evidence, Edn. 12, Vol. 1) 
the principle of the rule is public safety 
and accordingly the ruleof exclusion is 
applied no farther than the attain- 
ment of that object requires (see 
s. 939). That is not the test under 
the Indian Law. The question that 
arises under s. 124 is whether the communi- 
cation in question was made to the public 
officer in official conSdence. That is the 
condition precedent to the claim, and the 
question is primarily to be decided by the 
Court before whom the privilege is claimed: 
see Collector of Jaunpur v. Jamna Prasad 
(8). As to when and how the privilege should 
be claimed, there is no clear-cut rule of 
procedure. But, it seems sufficiently clear 
that it should be claimed at the earliest 
opportunity by the public officer concerned 
when in reply tothe summons he produces 
the document in his control or charge. It 
is futile to claim the privilege at a very late 
stage when there has already been a dis- 
closure of the document given in charge of 
the Court. There is norale of law requiring 
in terms that the public officer should state 
the exclusionary facts in an affidavit. 
Perhaps there is & difference in procedure 
and the Court may call for an affidavit ora 
statement on oath in Court in a case where 
the public officer or the Government whom 
he represents is a party and they are called 
upon to make a generat discovery of the 
documents in their possession. But I sup- 


(9) (1931) A O 704; 100 LJP O 183; 145 LT 408; 
75 8J 458; 47 TL R 454. 
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pose the OCourt’s powers are untrammelled 
by rigid rales in the matter of laying down 
the procedure which is the most suitable to 
the exigencies of each case. ~ 

The authorities in England establish 
that the Court has wide powers to deter- 
mine the validity of the claim : see 
Asiatic Petroleum Co., Ltd. v. Anglo-Persian 
Oil Co. Ltd. (10) and Smith v. Hast 
India Company (11). In India those 
powers exist but within the limitation 
stated ins. 124, Evidence Act. Under that 
s:ction, it is essential for the Qourt to 
inquire into the nature of the document and 
ascertain whether the first reqairement of 
the section is satisfied. In tha matter of dis- 
covery, where Government is a party, Eng- 
lish Courts have insisted upon proof of 
some collateral evil to society or to the 
public to justify the rejection of documents 
on grounds of public policy. As pointed 
out in Attorney-General v. Neweastle-upon- 
Tyne Corporation (12) at p. 895: . 

Marries there has always been the utmost care to 
give to a defendant that discovery which the Orown 
would have been compelled to give if in the posi- 
tion of a subject, unless there be some plain over- 


ruling principle of public interest concerned which 
cannot be disregarded.” 


The rule of exclusion of secrets of State 
or State papers is well-illustrated by Chat- 
terton v. Seeretary of State (13). The safe- 
guarding of State policy is left entirely by 
the Indian Legislature to the care of the 
public officer if he can satisfy the Court 
that the documents refer to matters of State 
or that they are communieations made in 
official confidence, The rule that the chan- 
nel of communication of information reach- 
ing Government cannot be discolosed is 
exemplified by Marks v, Beyfus (14). Whilst 
in England the Court has to decide the 
expediency of the application of the ex- 
elusionary rule, in India the only cireum- 
stance which the Government or public 
officer need prove is the confidential 
character of the communication. He is the 
sole judge to decide on the question of 
public policy. Therein lies the difference 
between English Law and Indian Law as 
regards the limits within which privilege 
can be recognized. But itis essential to 
bear in mind the cardinal fact that privilege 
does not attach to a document merely 

(10) (1916)1 KB 822;85 L JKB 1075; 14 LT 
645; 60S J 417; 32 T L R 357, 

(11) (1811) 1 Ph 50; 11 L J Oh 71; 65 R R 327. 
ue 2 QB 38tatp. 395; 66 LIQ B593; 77 

(13) (1895) 2 Q B 189; 64 LJ Q B676; 72 LT 


58; 593 P 596, 
(14) (1890) 25 Q B D 494; 59LJ QB 479, 
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because it is a State or oficial document. 
‘The foundation of the claim rests on the 
consequences of disclosure of a communica» 
tion made in official confidence whose 


publication the officer to whom it is made. 


considers contrary to the public interests, 
In my opinion a communication in offictal 
confidence requiring protection under s. 124, 
Evidence Act, "must be such as to neces- 
sarily involve the wilful confiding of secrets 
with a view to avoid publicity by reason 
of the official position of the person in whom 
trust is reposed, under an express or impli- 
ed promise of secrecy. The test must be 
whether the disclosure would result in 
betrayal of the person confiding by the 
publication of the communication having 
regard to the nature thereof. The pre 
rogative right therefore has to be distingu- 
ished from the evidence showing how it 
arises in a particular case. Section 162, 
Evidence Act, merely lays down broad 
principles of State policy and protect State 
and official documents from disclosure in 
Courts. l 

Applying those principles, the claim to 
the privilege in this case made both by the 
defendant and by the Collector is not war- 
ranted; first because the documents refer- 
red to are not communications in official 
confidence or of a political character. They 
are raally routine papers relating to the 
management of a private estate in charge 
of the Court of Wards. They would not 
coms within the category of official docu- 
ments of a confidential nature as was the 
case in Collector of Jaunpur v. Jamna 
Prasad (8); secondly, because the public 
officer, the Collector in this case, did not base 
his claim on the ground that public interests 
would suffer. by the disclosure of the record; 
and thirdly, because no privilege was claim- 
ed when the documents were produced and 
inspected by the parties. It was claimed 
s0 late that the object could not be served 
even by admitting the claim. Consequently, 
the documents relied upon were properly 
admitted in evidence. 

I agree that having regard to the chain 
of correspondence the effert of the letter of 
June 9, 1911, addressed by the Collector 
must by necessary implication be regarded 
as an acknowledgment of the liability to 
pay the debt of the mortgage in question. 
The Oollector had by admitting the claim 
on the mortgage under s. 16, Oourt of 
Wards Act, impliedly acknowledged the 
mortgage. But that was when the plaintiff's 
father was alive., That acknowledgment 
in consequence could not save limitation. 
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But having regard to that acknowledgment, 
the subsequent correspondence becomes 
Perfectly intelligible. I have no doubt that 
the amount of the morigage bond referred: 
to in the letter of June 9, 1911, involyed 
the claim in question. That would be an 
acknowledgment signed by an agent duly 
authorized in this behalf within the mean- 
ing of Expla. 2 to s.19, Limitation Act. 
Similarly, if, as contended for the respon- 
dent, the statement of liability (Ex. 123) 
formed a part of the schedule to the letter, 
although the evidence does not clearly bear 
out the point, it would also be an acknow- 
ledgment by implication by the Collector 
as Court of Wards. And it is conceded 
that a Court of Wards is competent to pass 
an acknowledgment under s. 19, Limitation 
Act: ses Rashbehary Lalv. Anand Ram 
(15). 

With regard to the statement it is said 
that an acknowledgment to operate as an 
acknowledgment must be addressed to some 
person if not tha creditor. Now the lan- 
guage of s. 19is clearly against such a state- 
ment. Acknowledgments made in docu? 
ments though not addressed to any parti- 
cular persons have been accepted as good 
acknowledgments: see Maniram v, Seth 
Rupchand (16) and Majumdar Hiralal 
Ichhalal v, Desai Narsilal Chaturbhujdas 
(17). For comparison the language of 
Art. 183, Limitation Act, is apposite aa it 
provides that an acknowledgment under 
that Article must be to the person entitled 
thereto or his agent, There are no such 
qualifications in s. 19. In my opinion the 
acknowledgment is sufficient to save limita- 
tion in this case. The expression “agent 
duly authorized in this behalf” in Expln. 2 
tos. 19, Limitation Act, has by the addition 
of cl. (1), s. 21 of the Act, been made very 
comprehensive. That has removed the 
necessity of proving, as was required accord- 
ing to the view of the Full Bench in 
Annapagouda v. Sangadigyapa (18; that 
the guardian had the power to acknowledge 
the debt and that the acknowledgment 
was made for the benefit or protection of 
the minor’s property. Section 21 (1) dis- 
penses with such qualification: for “an 
agent duly authorized fn this behalf” 
includes a lawful guardian. 


(15) 43 C211; 34 Ind. Cas, 205; AIR1916 Cal 407. 
(16) 33 Cal 1017; 33 I A 165; 4 O LJ94;1l00W N 

874; 2 N L R130 (P 0). 

40 I A 68; 18 dnd. Oas. 909; 37 B 326; 15 


301 (P 0). 
(18) 26 B 221; 2 Bom L R 817. 
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But it was also claimed on behalf of tha 
respondent alternatively that every manager 
appointed by the Court of Wards under 
s. 20 to manage the estate of the ward 
would be an agent duly authorized to sign 
acknowledgments and therefore the state- 
ment in question signed by such manager 


would constitute a valid acknowledgment to. 


save limitation under s,19. It is difficult 
to say upon the rules under the Court of 
Wards Act that such a manager has 
authority to acknowledge debts. Ordinarily, 
he is a subordinate of the Oollector under 
whose directions he acts. The rules do not 
give him special powers. The decisions of 
our Court with regard to the rights of a 
manager cf joint Hindu family estate show 
that such manager has the power toacknow- 
ledge debts, as he has to create one on 
behalf of the family. But that is so because 
of tke special provisions of s. 21 (3) (bn 
Limitation Act, and of his peculiar position 
and he acts as an agent duly authorized by 
the other members so as to bind them: see 
Bhaskar Tatya v. Vijailal Nathu (19) and 
Indarpal Singh v. Mewa Lal (20). But no 
authority has been cited to us to show that 
if a member of a Hindu family is allowed to 
manage the estate after severance on bebalf 
of the quondam cc-parceners be can bind 
the ec-sharers by acknowledgment of their 
debt under s. 19. 

It seems to me therefore difficult to hold 
that the mere appointment of a manager of 
an estate of a ward ipso facto clothes him 
with the power to pass an acknowledgment 
of liability on behalf of his principal or 
the ward. The provisions of sub-s. (1) of 
s. 21 do not imply but expressly require 
proof that an agent for management 
appointed by tke lawful guardian or com- 
mittee or manager is duly author:zed to 
sign acknowledgment. It would be 
dangerous to assume that clerks or managers 
employed by Court of Wards or legal guai- 
dians should be presumed to possess 
plenary powers including the power to bind 
their principal and the latter's wards by 
acknowledgments of debts unless they sre 
specially selected for the purpose. There- 
fore, unless the „Court is satisfied that an 
agent or manager of an estate has been 
duly authorized to sign acknowledgments, 
it would be slow to accept every act of the 
manager constituting an acknowledgment, 
as sufficient for the purpose of extending 
time under s.19, Limitation Act. It is 

(19) 17 B. 512. 


(20) 36 A 264: 23 Ind. Cas. 429;A I R194 All 
98; 12 A LJ 374, 
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true that the manager appointed by the 


Oourt of Wards under s. 20 furnishes 
security for the due management of the 
estate. But it is not always possible to 
assume that the management involves the 
duty to act independently of his employer 
in the matter of acknowledgment of debts. 
I am not satisfied that the provisions of 
s. 26 of the Act could reasonably be inter- 
preted to imply such a duty. The Court 
therefore must determine on the evidence 
whether the manager possessed those 
powers expressly or by implication, Now, 
here it is clear that the Collector’s proposal 
to compound the debt of the plaintiff was 
rejected. Beyond preparing official state- 
ments of liabilities, the manager had no 
authority apparently, from the correspon- 
dence proved to make acknowledgments. 
Therefore even if the statement (Ex. 123) 
constituted such an acknowledgment, 
speaking entirely for myself, I would be 
slow to accept it for the purpose of s. 19, 
Limitation Act. But as I hold that the 
letter of June 9, 191], is both an acknow- 
ledgment by implication and is within 
the scope of the pleadings, 1 agree with the 
order proposed by my learned brother. 


Per Curiam.—Thbere then remains the 
question of the terms in which the decree 
should be passed after taking accounts. It 
seems that the plaintiff has made his 
appropriation according to his accounts on 
receipt of Rs 1,000 by crediting the sum 
in reduction of the principal .on the date on 
which the amount was received by him. 
Therefore while we dismiss the appeal, we 
think the decree passed by the lower Court 
should -be varied both in respect to the 
principal amount found due and with re- 
gard to interest up to the date of redemp- 
tion. We hold that Rs. 2,450 is the principal 
sum due. Upon the rule of dumdupat the 
mortgagee shall get an equal sum for 
interest up to the date of the suit, that 
is October 9, 1933, with costs on the 
amount and further interest on the princi- 
pal from the date of suit up to the date 
fixed by this Court, namely six months 
from this date, for payment of the mort- 
gage debt at the rate provided by the 
mortgage, namely six percent. In default 
of such payment, the mortgagee shall apply 
for a‘decree to sell the property and he 
shall get additional interest at three per 
cent. on the aggregate amount of principal, 
interest and costs from the date of default 
up to the date of realization or actual 
payment. The appellant shall bear his own 
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costs and shall pay these of the respondent 
in this appeal. 


D. Decree varied. 
—_——e- 


ALLAHABAD HIGH COURT 
Second Appeal No. 62t of 1937 
January 27, 1939 

©- Motammap ISMAIL, J. 
SURAJ NARAIN-— PLAINTIFE— APPBLLANT 
VETSUS 
SITA RAM— Derenpant—RESPONDENT 

Tort—Defamation~Slander—Verbal abuse— Words 
conveying insult, if actionable without proof of pecuni- 
ary loss—Duty of Court, 

It Gannot be said that in no circumstances slander- 
ous words conveying insult are actionable. Whether 
in the circumstances of a case they are actionable 
without proof of pecuniary logs will depend on the evi- 
dence that may be produced in support of the allega- 
tions of the plaintiff. It isnot possible to decide this 
matter unless the parties adduced evidence. Grish 
Chunder Mitter v. Jatadhari Sado Khan (1) and 
Bhooni Money Dossee v. Natobar Biswas (2), dis- 
approved, Dawan Singh v. Mahip Singh (3), Harakh 
Chand v. Ganga Prasad Rai(5) snd Rahim Baksh v. 
Bachcha Lal (6), followed. Pravathi v. Mannar (4), 
referred to. 


8. 0. A. from the decision of the Civil 
Judge, Fatehpur, dated January 19, 1937. 


Mr. G. S. Pathak, for the Appellant. 
Mr, A. M. Khwaja, for the Respondent. 


Judgment.—This isa plaintifi's appeal 
from a decree of the learned Civil Judge 
of Fatehpur which affirmed a decree of 
the learned Munsif of that district. The 
plaintiff brought a suit for recovery of 
Rs, 1,100 as damages for defamation. It 
appears that the defendant, who is a 
Tahsildar, attached certain property of the 
_tenants of the plaintiff's master. The 
Plaintiff who is an agent of a leading 
zamindar of Fatehpur presented an applica- 
tion to the Oollecior of the district praying 
that the defendant. be ordered to have the 
rent due to the zamindar paid out of the 
attached property and that the Government 
revenue be adjusted by taking into account 
the rents payable by the tenants whose 
property was attached. lt is alleged that 
the defendant was very much enraged by 
tbe conduct of the plaintiff; thaton May 
10, 1935, when the plaintiff was present 
outside the Khajua Tahsil Court room the 
defendant called him and said: 

“That you have presented an application to the 
Collector to have your Government revenue adjusted. 


By this you have not been able to remove ore 
hair of my jax.” 


The plaintiff referring to the above 
remarks stated in paras. 6 and 7 of the 


plaint as follows: , 

“(6) That the words quoted above were highly 
insulting and had the effect of degrading the plain- 
tiff in the eyes of others and were used malicious!y 
with the object of causing humiliation and pain to 
the plaintif. 

(7) That the words quoted above and the occa- 
sion on which they were used make them highly 
defamatory and the plaintiff has suffered greatly 
in reputation and esteem and mental pain and 
injury have been caused to him. The plaintiff has 
also suffered heavy damages.” 

The suit was resisted by the defendant 
on a variety of grounds. It was pleaded 
inter alia that the words attributed to the 
defendant was never uttered by him; that 
the plaintiff did not suffer any damages, 
that the suit was barred by the Judicial 
Officers’ Protection Act; that the words 
alleged to have been uttered were not 
defamatory; that tle words said to have 
been used were never uttered maliciously 
and that the plaintiff was not entitled to 
any damages. Several issues were struck 
by the Jearned"Munsif, He, however, on the 
application of the defeadant decided to 
dispose of Issue No. 4 before recording ev: 
dence for the parties Issue No. 4 was decid- 
ed against the plaintiff and the decision of 
the trial Court was affirmed by the learned 
District Judge on appeal. The learned 
Judge was of the opinion that the worde 
complained of, if used, were no doubt highly 
insulting and must have caused much 
mental pain to the plaintiff, but they were 
not legally acticnable. In arriving at this 
conclusion, the learned District Judge 
followed Grish Chund r Mitter v. Jatadhari 
Sado Khan (1) which held that 

“Damages are not recoverable for mental distress 
alone caused to the plaintif by slanderous words 
conveying insult.” 

The plaintiff has now come to this Court 
in appeal. Itis contended that the view of 
law taken by the Courts below is erroneous 
and that the trial Court erred in not 
recording evidence before deciding the suit. 
‘The procedure followed by the trial Court 
does not commend itself tome. In a case 
of this description in the interests of the 
parties it was absolutely necessary to have 
decided all the issues afier recording 
evidence. Eventhe point of law decided 
by the Court below could aot be properly 
decided without some evidence having been 
produced by the plaintiff in support of 
his allegations. For the decision of this 
point of law argued before me, I have to 
assume that the offending expressions 
attributed to the defendant were in fact 
uttered by the defendant in the manner 
alleged by the plaintiff in the plaint. The 

(1) 26 C653; 3 O W N 551 (F B), 
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case in Grish Chunder Mitter v. Jatadhari 
Sado Khan (1) no doubt lays down that 
mere use of abusive and insulting language 
was not sufficient to justify a claim for 
damages. But the facts of that case were 
somewhat different. It was pointed out in 
that case that the tendency and probable 
effect of words must be determined in 
reference to the circumstances in which 
they were used and words not per se 
actionable may become actionable under 
other circumstances. ‘The finding upon 
which the ruling was passed was that no 
one who heard the words thought the worst 
of the person to whom or in respect of 
whom they were addressed, and though 
the words were insulting, the reputation 
of the person addressed was in no way 
affected. ‘The rule of Jaw laid down in that 
ruling and followed in Bhoont Money 
Dossee v. Natobar Biswas (2) has not found 
favour with this Court. 1 now proceed to 
examine some of the authorities of this 
Oourt on the subject. In Dawan Singh v. 
Mahip Singh (3) Mahmud, J. has exhaus- 
tively deals with the law of defamation 
and has drawn attention tothe distinctions 
between the English Law on tne subject 
and the Indian Law. The learned Judge 
observed: 

“That the English Law of slander as forming pait 
of the law of defamation, and, as such, drawing 
some arbitrary distinctions between the words 
actionable per se and words requiring proof of 
special or actual damags, is not applicable to this 
country, either by reason of any statutory provision 
or by any uniform course of decision sufficient to 
establish such distinctions as forming part of the 
common law of British India. 

That whilst the English Law of defamation 

recognizes no distinction between defamation as 
such and personal insult in civil liability, the law 
of British India recognizes personal insult conveyed 
by abusive language as actionable per se without 
proof of special or actual damage. 
“That such abusive and insulting language, un- 
less excused or protected by any other rule of law, 
is in itself a substantive cause of action and a 
civil injuy, apart from defamation and that 
malice is an element of liability for abusive and 
insulting language, and that such malice will be 
presumed or interred, unless the contrary is 
shown.” 


In that case a witness referring to the 
plaintiff stated. Iske ma bap men farag 
hai; aur is wajah se khana pina nahin 
hai. The trial Court had dismissed the 
suit but the District Judge on appeal held 
tat the words were acionable and re- 
manded the case for the decision of the 
remaining issues. The matter came to this 
Oourt in appeal and one ci the learned 


(2) 28 O 452; 50 W N 659, 
(3) 10 A425; A W N 1888, 157, 
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Judges Broadhurst, J. held that assuming 
the expression attributed to the 
defendant was used, it was privileged be- 
cause the defendant was a witness and as 
the statement complained of was made by 
the witness while deposing in the witness- box 
it was absolutely privileged. Mahmud, J., 
however, took a different view and upheld. 
the order of remand passedeby the learned 
District Judge. In the result, the appeal was 
dismissed and the order of the Districi 
Judge was upheld. Mahmud, J. followed 
the view of Turner, O. J. expressed in 
Parvathi v, Mannar (4). In that case it 
was held that therule of English Law which 
prohibits, except in certain cases, an action 
for oral defamation unless special damage 
is alleged, being founded on no reasonable 
basis, should not be adopted by the Courts 
of British India. In Harakh Chand v. 
Ganga Prasad Rai (5) Lindsay and 
Kannaiya Lal, JJ. observed: 

“The true test of the defamatory nature of any 
given language is its tendency to excite against 
the plaintiff feeling of hatred, contempt, ridicule, 
fear, dislike or disesteem, regard being had to the 
time at, and the circumstances in which, such 
language was used so as to cause the plaintiff to 
have a reasonable apprehension that his reputation 


had been injured and to inflict upon him pain in 
consequence of such belief.” 


in that case abusive and vulgar language 
was used publicly and deliberately with 
reference to the plaintiff who was a wealthy 
man of high social standing and who 
was seeking re-election to the Chairman- 
ship of a Municipality, in order to deter 
voters.from voting in the plaintiff's favour, 
and such abusive and vulgar language 
subjected the plaintiff to public humiliation 
and disgrace in the presence of the persons 
who had come to vote for him. Under these 
circumstances, the learned Judge held that 
the language complained of was defamatory 
and actionable and thatthe plaintiff was 
entitled to damages. In the above case the 
case in Dawan Singh v. Mahip Singh (3) 
was considered and followed. 

No other authority of this Court has 
been cited before me in which a different 
opinion has been expressed. Under the 
circumstances [ am bound to hold that it 
was not necessary for the plaintiff to prove 
any pecuniary loss in order to succeed in 
his claim provided he succeeded in proving 
that the words used by the defendant excited 
against the plaintiff feelings of contempt 
and ridicule, etc. 

Learned Counsel for the respondent has 

(4) 8 M 175. 

(0) 23 AL J 151; 66 Ind, Oas. 922; A IR 1925 Ail, 
32; 47 A 391, 
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strenuously argued that the expression said 
to have been used by the detendant was 
merely vulgar and thereby tne plaintiif 
was in no way humiliated in the eyes of 
those who were said to have been present, 
It is contended toat ynless there is a clear 
imputation on the character of tne plaintiff, 
no suit for damages is maintuinable. in my 
opinion there can be no doubt whatsoever 
that the words ccmplained of were insulte 
ing and were likely to expose tne plaintiff 
to ridicule and humiliation, Itis true that 
no imputation on the character of the 
plsintifi was suggested by the defendant 
but the words complained of undoubtedly 
humiliated him in the eyes of tne persons 
present. In Hahim Baksh v. Bachcha Lal 
(6) it was held: 
_ “A malicious intent or intent to damage the 
reputation of a particular person is not one of the 
ingredients of actionable slander. The trus test of 
a certain statement made with regard to trades- 
man being defamatory is whether the words 
uttered were of such a aature and character as 
in natural course calculated to harm the plaintif’s 
reputation without proving special damage.” 

ibe question is how the woraus affected 
the plaintiff. fo my opinion it is natural 
that the plaintiff would resent being 
addressed in the manner the defendants 
alleged to have addressed him publicly and 
in presence of a large crowd, Ia view ot 
the authorities cited above, 1 am not pre- 
pared to accept the observation of the 
learned District Judge that in no circum- 
Stances slanderous words conveying insult 
are actiontéble. Whether in tne circum- 
Stances of this case they were actionable 
Will depend on the evidence that may be 
produced in support of the allegations of 
toe plaintiut, It is not possible to desiuo 
this matier finally unless the parties have 
adduced evidence. | therefore aliow vhs 
appeal, set aside the decree of the Court 
below and remand tne case to the trial 
Oourt through the lower Appellate Court tor 
being registered under its original number 
to be tried. according to law. the trial 
Oourt is requested to decide all the issues 
that have been raised in this case. Costs 
here and hitherto will abide tne result. 
Leave to appeal under the Letters Patent 
is refused, 


D. Appeal allowed. 


(6) (1929) A L J 803; 115 Ind, Oas. 458; A I R1929 
All. 214; 51 A 109; Ind. Rul. (1928) All. 378. 
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CALCUTTA HIGH COURT 
Civil Rules Nos. 1315 and 1310 of 1937 
June L 1935 
M. O. UnHose, J. 
SUNITY BALA DAS QUP L'A AND ANOTHER 
— PETITIONERS 
Versus 

Sre PRODYOT KUMAR TaGORE— 
OPPOSITE PARTY . 

Bengal Tenancy Acti VIII of 1885), s3. 114, 28-J (3) 
—Scope of a.141—Application under s. 26-J—Amount 
claimed within pecuniary jurisdiction and Cours having 
territorial gurisdiction—Value of land of holding ex- 
ceeding pecumary limtts—Court, if can entertain 
application—Landlord’s fees—Proper remedy—Ap- 
plication or suit. 

The whole ots, 144, Bengal Tenancy Act, refers to 
the territorial jurisdiction of the Uourts, as to the 
pecuniary jurisdiction of the Court, this section must 
be read together with the relevant sections of the 
Uivil Procedure Uode. Fazlur Rahim Abu Ahmed v. 
Dwarka Nath (|), relied va. 

Uonsequently, where in an application under s. 26-J, 
Bengal ‘Venancy Act, the amount claimed is within 
the pecudiary jurisdiction of a Court which has also 
territorial jurisdiction under 8. i144, the Uourt has 
jurisdiction to entertain the application thuugh the 
market vaiue of the lands of the huiding wouid take 
the case out of the jurisdiction of the Court. 

An application is a proper remedy under s. 26-J (2), 
Bengal ‘l'ensnocy Act ior a landlord to recover the 
lanuiord’s tee aud itis not necessary for him to in- 
stitute a suit for this purpose, Aghkore Caandra v. 
Kajnandini Debi 2, followed. 

Messre. Hrishindra Nath Sarkar, Nri» 
pendra Ch. Das and Gunendra K. Ghose, tor 
tue Petitioners. 

Messrs. Gopendra Nath Das, Chandra 
Sekhar Sen and Saundra Nath Chauerjee, 
tor the Opposite Party, | 

Order.—LLese ure two petitions under 
s. liu by the transterees in proceedings 
under s, Zu-d.. Bengal ‘enancy Act. Lue 


- two sels of petiuoncrs each purcuaseu 
-certain lands irom the previous holders 


thereof on tue fooling that tne lands were 
held under mokarart mouras, rignis at a 
Tate of rent iixed tor eVer, and on baat basis, 
the transfer fee under 8. iZ Was sent to ihe 
landiord. ‘Tne landiord tuereupou applisu 
to tne Court under 8. Zv-d lor iandloru’s ieo 
at ZU. per cent. on the basis ibat in tho 
transfer deeds the lands uad beeu wrongiy 
dsscribed as held ab a rent nxed for ever, 
while really they were ordinary ratyute 
holdings. after the application was made, 
ihe Lrausierees 1DSbiluled 4 suiiin toe Court 
tur a declaration boai the lands wuicu buey 
had purchased were really iands at a Dxed 
fate ot rent and not merely ratyati holdings. 
‘Tne iandlord deiended the sut and it 
was fought up tœ the High Court and 
decided against the petitioners. ‘Ine applis 
cation which was kept pending at the 
prayer of ibe petitioner during all thjs time 
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was taken up after the judgment of tle 
High Court and the learned Munsif by hia 
order dated July 28, 1937, held that the 
landlord was entitled to recover landlord’s 
fee at 20 per cent. and on the ground that 
the landlord's fee had been withheld for 
four (4) years by the suits, which the 
petitioners had made, the Court allowed 
compensation equal to the amount of land- 
lord's fees. 

Against that order it is urged in the first 
place that the learned Munsif had no juris- 
diction to try the matter, Reference is 
made to a. 144 (3) which lays down that when 
a Court.is authorized to make an order on 
the application of a landlord, the application 
shall be made to the Oourt which has 
jurisdiction to entértain a suit for the 
possession of the tenure or holding in con- 
nection with which the application is 
brought. Itis urged that the market value 
of the lands of the holdings would take the 
case out of the jurisdiction of the Muasif, 
and therefore the learned Munsif had no 
jurisdiction to hear the applications though 
the applications are in respect of sums of 
money which are within the jurisdiction of 
the Munsif. This argument appears to be 
untenable having regard to the observations 
made in Fazlur Rahim Abu Ahmed v. 
Dwarka Nath (1). The whole of s. 144 
seems to refer to the territorial jurisdiction 
of the Courts: as to the pecuniary juris- 
diction of the Oourt, this section must be 
read together with the relevant sections of 
` the Civil Procedure Code. Under that 
Code, a suit is to be instituted in the Court 
of the lowest grade competent to try it. 
Here the matter in dispute was as to the 
claim of a certain sum of money. The 
Jearned Munsif has territories] jurisdiction 
under s- 144, Bengal Tenancy Act, to try 
, ‘the matter. Asfor his pecuniary jurisdic- 
’ tion, the sums claimed were within his juris- 
. diction. . 

The next point urged is that under 
s. 26-3 (2) the landlord ought to have 
filed a suit and that an application was not 
the proper remedy. The learned Advocate 
argues it on the construction of the sub- 
section which says that the landlord shall 
be entitled to récover the balance of the 
landlord's transfer fee, etc, It is urged that 
the sub-section does not allow the party to 
make an application as isedone in certain 
other sections, such as 26-F, but leaves the 
remedy to be taken by the landiord and 
the only remedy of the landlord is therefore 
by the institution of a suit. If there was 

(1) 30 0 453; 70 W N 402. 


AN 


In re VRERAPPA Moopan (MADR) 


183 16 


nothing else in the Act on this matter, this 
argument would be correct and an appli- 
cation would not be the proper remedy 
under s. 26J (2), but a suit would have 
to be instituted. Under s. 188 however, 
which relates to actiow to be taken collec- 
tively by cc-sharer landlords, it is stated 
that the landlord may file an application 
under s. 26-J. Having regard to this 
remark in s. 188, it was held in Aghore 
Chandra v. Rajnandini Debi (2) that an 
application was a proper remedy under 
s. 26-J (2), Bengal Tenancy Act. In these 
circumstances it cannot be held that the 
learned Munsif acted wrougly in enter- 
taining the application. Further, it is to 
be noted that the petitoners did not at the 
earliest opportunity object in the Court of 
the Munsif that the suit was the proper 
remedy and an application did not lie; on 
the contrary, they had the application stayed 
by an injunction while they instituted a 
separate suit for a declaration that the lands 
were held at a fixed rate of rent.. : 

Lastly, it was urged that the learned 
Munsif exercised his discretion wrongly in 
allowing the landlord compensation equal 
tothe amount of the transfer. fee, namely 
Rs. 71 in one casa and Rs. 242 in the other 
case. It is true that the matter was delayed 
four years by the suit brougat by the 
transferees for declaration of their status, 
-butit cannot be said that the suit wasa 
frivolous suit and they “cannot ba blamed 
for coming to the Court for adjudication of 
their rights. The compensation is reduced 
to 10 (ten) percent. of the transfer fee in 
each case. With this modification the rules 
are discharged, There will be no costsin - 
this Court, 


D. Rules discharged. 


- (2) 36 OW N 924; 141 Ind. Cas. 842; A I R 1933 Oal 
i 600 289; £8 OL J 484; Ind. Rul. (1933) Cal. 


MADRAS HIGH COURT 
Criminal Revision Case N^. 772 and 
Case Referred No. 24 of 1938 
January 19, 1939 
PANDRANG KOW, J. 

Inre VEERAPPA MOOPAN— 

ACOUBED i 
Criminal Procedure Code (Act V of 1893), a, 195— 
Offence under 8. 188, Penal Code {Act XLV of 1860), 
committed by disobedience of order unders. 144 issued 
by Sub-Magistrate — Whether can be tried without 
anion under 8. 195—If can be tried by same Magis- 
TOE 


» LE 
i939 
Where an offence under s. 188, Penal Code, is com- 
Ktted by disobedience of orders ofthe Sub-Magis- 
ate issued under s, 144, Oriminal Procedure Oode, 
) cognizance can be taken of this case without a 
roper complaint by that Magistrate as enacted by 
195, Criminal Procedure Code, and in any case the 
ary ected cannot hear and decide the case 
timeelf, ° 


Or. R. C. and O. R. O. referred for orders 
ay the District Magistrate, Trichinopoly, 
hated Octoter 6, 1938. i l 

‘The Public Prosecutor, for the Orown. 


Order.—This is a reference by the 
Jistrict’ Magistrate, Tri¢hinopoly, recom= 
mending. thatthe proceedings of the Sub- 
Wagistrate, Turaiyur, in ©. O. No. 245 of 
£938, on his file may be quashed. There 
is no-doubt that the proceedings were 
wholly 'misconceived and ought to be 
quashed. : 

“In brief, the proceedings started with 
@ complaint by the rolice against a 
certain person for offences under ss. 447 
and 188 Penal Code, in respect of a 
certain act which was said to have con- 
stituted disobedience of the orders of ths 
Sub-Magistrate, issued under 6. 144, 
Criminal Procedure Code. In other words, 
the very Sub-Magistrate whose orders are 
Said to have been disobeyed by the 
-accused tried the alleged offender, and there 
was no previous complaint by that Magis- 
trate or by his superior; the accused was 
tried.and convicted ‘by the same Magistrate. 
Fortunately on certain grounds the Sub- 
Magistrate thought fitto make a reference 
to “the “Sub-Divisional Magistrate for 
taking action against the accused under 
s. 562, Criminal Procedure. Code, and the 
illegality of the proceedings was discovered 
by the Sub-Divisional Magistrate to whom 
the reference was made. ‘lhe illegality is 
in fact clear and was, soto say, admitted 
by the Sub-Magistrate after it was pointed 
out to him. It is obvious that there should 
have been no cognizance taken òf this case 
without a proper complaint, ág enaciéd by 
B. 195, Criminal Procédure Oode, and in any 
case the Sub Magistrate should not have 
heard and decided the case himself. He 
was disqualitied from trying the case and hë 
should have certainly not tried the case 
himself. ` en i ' 

The proceedings before him are there 
fore quashed and his reference to the 
Sub-Divisional Magistrate after recording a 
finding that the accused is guilty under 
as. 447 and 188 is set aside. In view of 
the nature of the act alleged, itis unneces- 
Bary and inexpedient that there “should 
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be any further proceeding against the 
accused in this case. 


sB. Proceedings quashed. 





LAHORE HIGH COURT 
Execution First Appeal No. 369 of 1938 
eg February 3, 1939 
DaALIP SINGS, J. 
Freu RADHA KISHAN-RUP LAL— 
JUDGMENT-DBETOR—APPALLANT 


versus 
BOMBAY Oo., Lro., AMRITSAR— 
DROREEK-HOLDER — RESPONDENT 

Civil Procedure Code (Act V of 1908), s. 39 (2)— 
Words “competent jurisdiction", meaning of, explain- 
ed. : ; 
The words ‘competent jurisdiction’ in s. 39 (2), 
Civil Procedure Code, refer to territorial and pecuniary 
jurisdiction to deal with the decree and do not mean 
competency to try the original suit; otherwise, it 
would follow that where an award had been filed 
under the Arbitration Act and was sent to a place to 
which the Arbitration Act did not apply, there would 
be no Court competent to try the original suit and 
therefore no Court competent to execute the decree, 
This could hardly ba the meaning or_ intention of the 
Legislature. Kewal Krishan v. Punjab National 
Bank, Ltd.(1), dissented from. Ghulam Ahmad Khan 
v. Abubakar Abdul Rahman & Go. (2), distinguish- 


ed 

Exn. F. A. from the order of the Sub- 
Judge, First Class, Amritsar, dated July 27, 
1938. 

Mr. Jagan Nath Talwar, for the Appel- 
lant. 
_ Mr. Dev Raj Sawhney, for the Respondent. 

Judgment.—In tnis case the Sind Judi- 
cial Commissioner's Court forwarded an 
award tothe learned District Judge, Amritsar, 
for execution. The learned District Judge, 
by his order, dated July 11, 1938, assigned. 
it to the Subordinate Judge, Firat Olass, 
for execution. “An objection was raised 
that the Court had no jurisdiction to enter- 
tain this execution.. The learned Subordi- 
nate Judge overruled the objection. An 
appeal has been taken from the order of the 
Subordinate Judge to this Court. Tne 
only point contended- has -been the ques- 
tion of the jurisdiction of the Court. The 
learned! Counsel for the appellant relies on 
Kewal Krishan v. Punjab National Bank, 
Ltd. (1), which undoubtedly supports him. 
No ruling to the contrary Has been cited 
by the learned Oounsel for the respondent 
who, however, relies on the reasoning in 
Ghulam Ahmad Khan v. Abubakar Abdul 
Rahman & Co. (2). That ruling, however, 


(2) A IR 1934 Posh. 10%; 151 Ind. Gas, 860;7 R 


40. 
2) A-I R 1031 Nag. 170; 134 Ind. Oas, 683; 27 N L 
R 386; ind; Rul (1931) Nag. 171, 
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is uot directly in point. The case really 
turns cn the interpretation to be 
put on tbe words ‘Court of competent 
jurisdiction” in s. 89 (2), Civil Procedure 
Code. Under s. 42 the District Judge 
had the same power as the Court of the 
Sind Judicial Commissioner and under 
s. 39 (2) ke could, of his own motion, 
transfer it to a Court of e mpetent juris- 
diction subordinate to himself. The ques- 
tion really is whether the words ‘competent 
jurisdiction’ refer to territorial and pecuniary 
jurisdiction to deal with the decree or whether 
they refer to competence in jurisdiction to 
try the original suit, If they mean the 
former, then obviously the Oourt below 
had jurisdiction; and if they mean the 
Jatter, then the Court below had no 
jurisdiction. After considering the matter 
and with great respect to the opinion of 

. the Division Bench of the Peshawar Judicial 
Commissicner, T am of opinion that the 
words ‘competent jurisdiction’ refer to 
territcrial and pecuniary jurisdiction to 
deal with the decree and did not mean 
competency to try the criginal suit; other- 
wise, it would fcllow that where an award 
had been filed under the Arbitration Act 
aud was sent to a place to which the 
Arbitration Act did not apply, there would 
be no Court competent to try the original 
guit and therefore no Court competent to 
execute the decree. This could hardly be 
the meaning or intention of the Legislature, 
I would, therefore, dismiss the appeal. No 
order as to costs. As I have found only 
one ruling and that is contrary to the view 
I have taken, I would allow a Letters 
Patent Appeal, if applied for. 


‘Bs ‘Appeal dismissed. 
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Per Full Bench :—The general provisions ofs, 14 
Limitation Act, are intended to apply to periods o 
limitation prescribed in the Civil Procedure Oode, ane 
are not confined in their operation to periods pres 
cribed by the Limitation Act or by Sch. I. Section 4 
Oivil Procedure Code, does prescribe a period.o: 
limitation, and if s. 4% Civil Procedure Code, pres: 
cribes a period of limitation for an application fo» 
the execution of a decree, it is subject tothe provisions 
of s. 15, Limitation Act: In other words 8. 48 does» 
not impose a complete bar toethe execution of m 
decree after the expiry cf 12 years’ period, irres- 
pective of the provisions of s. 15, Limitation Act. 
Subbarayan v. Natarajan (5), dissented from. 
Jurawan Pasi v. Mahabir Dube (3) and | Shiam 
Karan v. Collector of Benares (4), Overruled [p. 245, 
col, 1; p. 246, col. 1; p. 250, col. 1.] Í i 

Per Thom, C. J.—If the result ofa statutory pro- 
vision is in substance to fix a period within which 
a person musttake appropriate and necessary action 
ifhe desires to assert his rights in a Court of law, 
that provision prescribes aperiod of limitation. 
Phoolbas Koonwar v. Lalla Jogeshur Sahoy (2), 
relied on. [p. 245, col. 2.) 

The rules as to computation of period of limitation 
laid down in Part JIE of the Limitation Act, which 
rules accord with common sense,are not intended by 
the Legislature to apply only to periods of limitation 
prescribed by the Schedule but apply to periods of 
limitation provided for by other enactments 

The enactment ofs. 29 of the present Limitation 
Act in its presentform was rendered necessary not 
because the word “prescribed” in Part II of the Act 
did not mean prescribed by any law for thetime 
being in force but because certain OCcurts had held 
thatthe application of the general provisions of the 
Limitation Act laid down in Part IH to specialand 
local Acts did “affect or alter’ the periods of 
limitation prescribed by those Acts and the Legis- 
lature disapproved of those decisions. [p. 249, col. 2.) 

The Code of Civil ‘Procedure isnot a special and 
local Act, the provisions of the Code are subject to the 
provisions of the Limitation Act. The Civil Pro- 
cedure Code and the Limitation Act must be read 
together and must be treated as complimentary of 
each other, Both are General Acts and are in pars 
materia. Phoolbas Koonwar v. Lalla Jogeshur Sahoy 
(2), relied on. [p. 244, col. 2; p. 251, col. Lj 


Ex. F.A. from the decision of the Sube 
Judge, Agra, dated January 16, 1937, 


Mr. J. Swarup for Mr. B. Malik, for the 
Appellant. 

- Mr. C. B. Agarwala, for the Respondents. 

Thom, C. J.—The question referred for 
decision may be stated thus; “Is s, 48, 
Civil Procedure Code, uncontrolled by the 
provisions of s, 15, Limitation Act?” The 
question has arisen in the following circum: 
stances: A final decree was passed on 
May 19, 1922, against, one Raghubir Pal 
Singh and his son Dirag Pal Singh. The 
decrec-holders presented an application for 
execulion of that decree on May 8, 1925. 
During the pendency of this application, 
the validity of the decree was challenged 
by the judgment-debtcrs in Suit No. 171 
of 192°, This suit was dismissed by the 
trial Court’on May 23, 1927,- The plaintiffs 
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appealed to the High Court and during the 
pendency of the appeal in the High Court 
the ‘execution proceedings initiated on 
May & 1925, were stayed by order dated 
November 26, 1927, Og April 12, 1932, the 
judgment-debtors’ appeal in Suit No. 171 of 
1926 was dismissed and the stay order was 
discharged. The exevution application had 
Temained pending throughout. It was, how- 
ever, dismissed for want of prosecution in 
‘February 1936. The decree-holders, on 
October 20, 1936, filed a second application 
for execution. The judgment-debtors 
objected to the execution of the decree 
upon the ground that il was barred by s, 48, 
Qivil Procedure Code, The deeree was 
passed in 1922 and the second application 
-for execution was made in 1936, that is after 
the lapse of 12 years. The cecree-holders 
maintained, however, that in virtue of the 
provisions of s. 15, Limitation Act, in com- 
puting the time within which they were 
entitled to execute their decree the period 
during which the execution of the decree 
had been stayed should not be included. 
een 48, Oivil Procedure Code, enjoins 
ab: 

“Where an application to execute a decrees not 
being a decree granting en injunction has been 
made, no order for the execution of the same decree 
shall be made updn any fresh application presented 
after the expiration of 12 years from— 

(a) the date of the decree sought to be executed, 


This provision imposes a complete bar 
to the execution of a decree after the ex- 
piration of 12 years from the date on which 
‘the decree was granted except in tlie cases 
for which provision ie made later in the 
section, Section 15, Limitation Act; is in 
these terms: 


“*(1) In computing the period of limitation pres-" 


cribed for any suit or application for the execution 
ofa decree, the institution or execution of which 
has been stayed by injunction or order, the time of 
the continuance of the injunction or order, the day 
on which it was issued or made, and the day on 
which it was withdrawn, shall be excluded,” 


If the terms of the latter provision are 
general in their application and are not 
confined to the periods of limitation pres- 
Cribed in the Limitation Act, s. 48, Civil 
Procedure Oode, will be controlled in its 
operation thereby; and a decree-holder will 
be entitled to exclude, in the compatation 
of the period of 12 years prescribed in s. 48, 
Qivil Procedure Code, the period during 
which the execution of his decree may have 
been stayed by injunction; that is provided 
B. 48 “prescribes a period of limitation” 
within the meaning of s. 15, Limitation Act, 
Tn the decision of the matter referred. to 
this Bench therefore two questions fall to be 
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considered: (1) Is s. 15, Limitation Act, 
confined in its operation to periods of limi- 
tation prescribed by the Act or by Sch. I 
thereof, and (2) does s. 48, Civil Procedure 
Code, “preseribe a period of limitation ?” 

In regard to the first question, it is to be 
observed that the terms of s. 15, Limitation 
Act, are perfectly general; no qualification 
whatever has been introduced into the 
section. It must be assumed that the 
Legislature advisedly did not include the. 
words “By this Act” or “by Sch..I of this 
Act.” The contention was advanced, how- 
ever, that s. 15 must be interpreted in the 
ten of s. 3 of the Act, Section 3 enjoins 
that : : . 

“Subject to the. provisions contained in ss. 4 to 25 
(inclusive) every suit instituted, appeal preferred 
and application made after the period of limitation 
prescribed therefor by Sch. I shall be dismissed, 
although limitation has not been sət up as a. 
defence.” 

This section relates to the periods of 
limitation prescribed in Sch, I only. It 
does not follow, however, that the scope of’ 
s. 15 which refers to the exclusion of 
intervals in the computation of periods of 
limitation should be so confined. Schedule I 
is not the only statutory provision which 
prescribes a period of limitation: Art. lol, 
Sch. I refers to the period of limitation 
prescribed by a. 48, Civil Procedure Oude. 
Yo this, it will be necessary to advert later 
in considering the question as to whether 
s. 48, Civil Procedure Code, does ‘‘prescribe 
a period of limitation.” Again s. 29, Limita- 
tion Act, refers to periods of limitation 
which aré prescribed by any special or local 
law. In View of the unqualified terms of 
s.15 of the Act, and of the fact that periods 
of limitation ‘are prescribed in a number 
of statutory enactments, it does not appear 
that there is any justification, judicial 
authority apart, for restricting the operation 
of the section to the periods of limitation 
prescribed by the Act or by Sch. I. : 


As to wiether the general provisions in 
regard to tha computation of periods of 
limitation contained in the Limitation Acte 
of 1859, 1871 and 1877 and in the present 
Act, of 1903, were intended by the Legis- 
lature to apply to periods of limitation 
prescribed by other statutory enactments, 
there has been a sharp divergence of judi- 
cial opinion. The. question has been con- 
sidered on many occasions by the High 
Courts in India anden exhaustive citation 
of the authorities was made during the 
hearing by learned Counsel in the course of 
their very able arguments. I do not cone 
sider it necessary to discuss in detail the 
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decisions to which reference was made; 
fitstly because the ccntroversy:so far as 
this Court is concerned, is, in my judgment, 
concluded by the Full Bench decision in 
Dropadi v. Hira Lal (1) and secondly, 
because the Legislature, by its amend- 
ment of s. 29, Limitalion Act, 19808, in 
1922 placed the matter beyond doubt. 
In the judgment of the Full Bench in 
Dropadi v.- Hira Lal (1) there is a 
very full discussion of the question under 
consideration and an elaborate citation of 
authority, That case was decided’ in 1912 
before the amendment of s. 29, Limitation 
Act, in 1922, As- enacted in 1908, the sec- 
tion repeated the provisions of:s. 6, Limita- 
tion Act of 1277 (Act XV of 1877), namely; 

: “When by any special or local law,' now or 
hereafter in force in ‘British India, a period of 
limitation is specially prescribed for any suit, 


appeal or application, nothing herein contained 
shall affect or alter the period so prescribed.” 


The question in Dropadz V, Hira Lal (1) 
wasi whether in s. 12, Limitation Act, 
governed an- appeal under e. 46, Provin- 
cial Insolvency -Act. ‘Che question, there- 
fore, was very similar to tLe one referred 
“0 Luis Bench tor decision. After discussing 
the course of legislation with special refer- 
ence tothe provisions in the earlier Acts 
corresponding tos, 29 in the present Act 
dud a review of the earlier decisions, 
Richards, O. J., Karamat Husain and 
Chamier, JJ., concluded that the general 
previsicns of the Limitation Act applied 
tu the computation of periods of limitation 
prescribed by other statutory enactments 
und were not confined in their opérations 
tothe periods prescribed by the Actor by 
Sch, I. That this ‘decision correctly inter- 
preted the’ intention of the Legislature was 
put beyond doubt‘ by the améndment to 
B. 29, Limitation Act in 1922. As amend- 
éd, 8. 2918 as follows: 
+" eeseses enem?) Whero any special or local law 
prescribes for any suit, appeal or application a 
period ot limitation different from the period 
prescribed therefor by Sch. |, the provisions of 
s.3 shall apply, asil such period were pres- 
eribea therefor in that scheaule, and for the 
purpose of determining any period of Limitation 
prescribed for any suit, appeal or application by any 
special or local law; - 
~ (a) the-provisions contained ins. 4, ss. 9 to18, and 
B. 2zshaliapply doly in so far as, and to the extent 
to which, they are not expressly excluded by such 
special or local law; and 
ə (b) the remaining provisions of this Act shall 
not apply.” . 


Under this amended secticn, the general 
previsicns in' 8, 4 ali £B. 9 to id and of s, 22 
apply to thé computation of periods of 


- (4) 34 A 486; 16 Ind, Oas, 149; 10A LJ 3 (F B) 
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limitation prescribed by any special or local 


law except where their operation is express- 
ly excluded, Whether these general pro- 
visions apply to Acts which are Codes 
complete in themseives and which contain 
no express exclusion thereof isa matter 
upon which Ido not consider it necessary, 
in answering the question referred, to pro- 
nounce. The only question with which we 
are concerned in the present reference is 
as to whether these general provisions 
and in particular 8. 19 ofthe Act govern 
8; 48, Civil Procedure Code. 

Now the Ccde of Civil Procedure is not 
a special or local Act, but there is high 
authority for the proposition that the prc- 
visions of the Code are subject to the pro- 
visions of the Limitation Act. In Phooibas 
Koonwar v, Lalla Jogeshur Sahoy (2) the 
Judicial OUcmmittee of the Privy Oouncil 
held that the limitation of one year, 
provided by s, 246, Civil Procedure Ucde 
(Act VILL of 1054) is subject, in the case of ` 
a minor, to be moditied by ss. 11 and 12 of 
Act XIV of 189y, Section 246 of Act VIII 
of 18)9 made provision for the challenge by 
way ofsuit, of an order for sale following 
an attachment in execution of a decree. 
The section provided that the order might 
be challenged within one year. Sections . 
Ji and 12 of Act XIV of 1859 relate tothe 
computations of periods of limitation in 
the case of legal disability. The question 
before the Judicial Oummittee was whether ` 
Bs. 11 and 12 of Act XIV of 1299 are 
limited tothe period when the disability 
of the minor had ceased or whether it 
applied also to the period during which the 
disability continued, In considering the, 
general question as to whether the ‘provi- 
sions of the Limitation Act govern the pro- 
visions of the Code of Oivil Prccedure, their 
Lordships observed (at p. 242%), Shes 

“The two statutes were passed in the same 
year, the assentof the Governor-General being given 
to Act VHI on March z2, to Act X1V on May 4,: 
1658. The object of the first was to enact a general 
Uode of Procedure for the Courts of ‘Civil Judi- 
cature uot established by Koyal Charter. ‘Ths, 
object of the second was to establish a general 
law of limitation ın supersession both of the 
Regulationa which had governed those Courts and 
the Enghsh Statutes which had regulated the 
practice of the Courts established by Royal 
Uharter. Looking to sub-s. 5 of s. 1 and ss. 3 
and li, Act XIV of i8d9, their Lordships 
have no doubt that the intention of the Legis- 
lature was that the period of iimitation resulting 
from 58,246 of Act Vlll should, in the case of a 


(2) 10 226 at p. 242; 3 I A 7; 25 W R 285; 3 Sar. : 73; 
8 Sather 236(P 0). 
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minor, be modified by the operation of s. 11 of 
Act XIV." 


Now the present Limitation Act and the 
present Civil Procedure Code were enacted 
in the same year 1908, and upon a 
consideration of the tefmsof the sections 
under consideration and of the authorities 
above referred to in my judgment, the 
general provisions of s.15, Limitation Act, 
are intended to apply to periods of limitation 
prescribed in the Civil Procedure Code and 
are not confined in their operation to periods 
prescribed by the Limitation Act or by 
Sch. I. Ido not consider it necessary in 
this connection to discuss the question as 
to whether there is any period of limitation 
prescribed inthe Act elsewhere than in 
Sch.I. It is sufficient forthe present pur- 
pose to hold that the provisions of s. 15 
apply: to periods of limitation prescribed 
by the Civil Procedure Oode. This leads 
toa consideration of the second question 
formulated -earlier in this judgment, 
namely, “Does s. 48, Civil Procedure Oode 
prescribe a period of limitation?” In con- 
sidering this question the terms of Art. 
181, Limitation Act, are relevant. Article 
181 refers to: 

“applications for which no period of limitation 


is provided elsewhere in this Schedule or by s. 48, 
Givil Procedure Code, 1208." 


Article 182 may also.be considered in 
this connection. This Article relates to 

“the execution of decrees or order of any Civil 
Court not provided forby Art. 183 or bys. 48, 
Oivil Procedure Code, 2908.” 

It will be observed that the Legislature 
in so many words, refers tos. 48, Civil 
Procedure Unde, as prescribing a period of 
limitation. Further in Art. 182 the Legis- 
lature refersto Art. 183, Limitation Act, 
and s. 48, Qivil Procedure Oode, “pro- 
viding for" certain decrees. In its pro- 
visions for decrees Art. 183, Limitation 
Act; clearly prescribes a period of limita- 
tion. It is plain from the terms of Arts. 182 
and 183 that the Legislature regarded s. 48, 
Oivil Procedure Code, as making a similar 
type of pr.vision for decrees, applications, 


etc., as the Articles do. The Articles 
“prescribe periods of limitation.” In this 


connection it may be noted thats. 48, Civil 
Procedure Oode, is headed: “Limit of time 
for execution.” 


Apart from judicial authority therefore 
it appears to me to be clear that s. 48, Civil 
Procedure Code does prescribe a period of 
limitation. The opp-site view, however, has 
been taken in certain cases where, how- 
ever, the question does not appear.to have 
been exhaustively discussed. In Jurawan 
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Pasi v. Mahabir Dube (3) it was observed 
that s. 48, Civil Procedure Code did not 
in a “strict sense” provide a period of 
limitation, an observation which was obiter. 
In Shiam Karan y. Collector of Benares 
(4) it was again observed that in a “strict 
sense” s. 48 does not prescribe a period 
of limitation, that in a general sense it 
does impose a limitation. And in Subba- 
rayan V. Natarajan (5), Ramesam, J. held 
that the period. mentioned in s. 48, Oivil 

Procedure Code, was not a period of limita» 
tion in the “strict sense” of the term and 
that consequently s. 15, Limitation Act, was 
not applicable to it. , 

With respect I am unable to agree with 
the view that when the, Legislature refer- 
red to s. 48, Civil Procedure Code, as pre- 
scribing a period of limitation it used the 
swords “period of limitation” in a different 
sense in that in which they are used 
throughout the Act. Furthermora, I find 
great difficulty in accepting the view that 
periods of limitation in a loose sense are 
prescribed in certain Acts and in a strict 
sense in others. What is meant by prescrib- 
ing a period of limitation in “a loose 
sense’ is not at all clear. It appzars to 
me thatifthe result of a statutory pro- 
vision is in substance to fix a pariod 
within which a person must take appro- 
priate and necessary action if he desires 
to assert his rights in a Court of law, that 
provision prescribes a period of limitation. 

I am fortified in this view by the language 
used by the Judicial Committee of the 
Privy Oouncil in their judgment in Phovl- 
bas Koonwar v. Lalla Jogeshur Sahoy (2). 
In the passage already quoted, (D. 242*) 
their Lordships refer to the period of 
limitation “resulting from s. 246 of Act 
8." In my opinion if a period of limitation 
results from a statutory provision that: 
provision prescribed a period of limitation. 
In this view of the matter, it cannot be 
doubted that s.48, Civil Procedure (ode, 
does prescribe a period of limitation. The 
result of s. 48 is that apart from the 
general provisions of the Limitation Act, no 
decree-holder can. successfully prosecute 
afresh. application for thg execution of 
his decree after the expiry of 12 years from 
the granting of the decree. 

2) 40.A 198 at p. 203; 44 Ind, Oas. 24; AIR 1918 
Ae Ais; 59 Ind, Oas. 742; AIR 1919 All, 64; 17 
A LJ 1140, ° a 

f ; . Oas. 398; A I R:1922 Mad. 
eh a tte Lew 68; (1922) M W N 424; 31 M 
L-T 140. 
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I hold therefore that.s. 48, Civil Procedure 
Code, prescribes a pericd of limitation. 
In my judgment accordingly the question 
referred to should be answered jn the 
negative, 


Iqbal Ahmad, J —The question of law 
that has been referred for decision of this 
Foll Bench is: 

“Whether s 48, Civil Procedure Code imposes a 
complete bar to the execution of a decree after the 
expiry of the period of twelve years, irrespective 
ne eer of s. 15, Limitation Act (IX of 


There is considerable, ifnot bewildering, 
divergence of judicial opinion on the point 
and the divergence is due to the varying 
interpretations put on the word “pres- 
cribed” used in s, 15, Limitation Act, and 
to the conflict on the question as to whe- 
ther or not s. 48, Oivil Procedure Code 
prescribes a period of limitation for exe- 
cution of decrees. It has been held in a 
number of cases that the word “prescribed” 
used in various sections of the Limitation 
Act means prescribed by Sch. I to that 
Act, whereas the view that the word 
“prescribed” means prescribed by the law 
for the time being in force has been adopted 
in other cases. Similarly judicial opinion 
is divided on the question whether s. 48, 
Civil Procedure Code, prescribee a perind 
of limitation for the execution of decrees. 
Clause (1) of s. 15 runs as follows: 

“In computing the period of limitation prescribed 
for any suit or application for the execution of a 
decree, the institution or execution of which has 
been stayed byinjunction or order, the time of the 
continuance of the injunction or order, the day on 


which it was issued or made, and the day on which 
jt was withdrawn, shall be excluded.” 

~- Bection 48 finds a place in Part 2, Civil 
Procedure (ode and is preceded by the 
heading “Limit of time for execution.” It 
provides that: 

y “Where an application to execute a decree ..bas 
been made, no order for the execution of the same 
decree ehall be made upon any fresh application 
presented after the expiration of twelve years 


from (a) the date of the decree sought to be 
executed...........000 n 


The rest of the provisions of the section 

are immaterial - for the decision of the 
` question under consideration. The case 
has been very ably argued by the learned 
Counsel for the parties and in the course 
of arguments, reference has been made 
not only to a large number of judicial 
decisions but also to the history of the 
legislation bearing on the question. But 
in order to avoid confusion, I propose first 
to examine the question by reference to 
the relevant provisions of the Limitation 
Act, IX of 1908, before dealing with the 
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decided cases. The Limitation Act of 190: 
consolidates and amends “the law relatin 
to the limitation of suits, appeals an 
certain applications to Courts” and consiste’ 
of five parts and certain Schedules. Part 
deals with “limitation of suits, appeals and 
applications” and Part 3 enacts rules for 
“computation of period of imitation.” Part 5 
deals with “savings and -repeals.” The 
period of limitation for suits, appeals and 
applications is provided for by the first, 
second and third divisions of the First 
Schedule, respectively. 

The word “prescribed” finds a place in 
ss. 3,4, 5,6, 12,13, 14, 15, 16, 19, 20 and 
29 of the Act, and of these, ss, 3, 4, 5 and 
6 arein Part 2. Section 29 isin Part 5 
and the remaining sections are in Part 3 
of the Act. In s. 3 the words used are 
“prescribed therefor by the First Schedule” 
and in s. 6 “prescrided therefor in the third 
column of the First Schedule.” Similarly, 
in s. 29 the words used are “prescribed 
therefor by the First Schedule.” In the 
remaining sections noted above, the 
Legislature has omitted to qualify the 
word “prescribed” by the words “therefor 
by the First Schedule,’ and this omission 


- appears to me to be significant and with 


a set purpose, the purpose being to make, 
subject to the other provisions of the Act, 
those sections in which the word “prescribed” 
is not followed by the words ‘therefor 
by the First Schedule” of universal applica- 
tion. It was argued on behalf of the 
appellant that as ins. 3 specific reference 
was made to “the First Schedule” after the 
word “prescribed,” it was unnecessary to 
repeat the same words in the subsequent 
sections of the Act and the word “‘pres- 
cribed™ must, in all the sections of tke 
Act, be interpreted as meaning prescribed 
by the First Schedule. I am unable to 
-accede to this argument. Ifthe Legislature 
intended to use the word “prescribed” in 
all the sections of the Act in one and the 
same sense, viz. as denoting the period 
prescribed by the First Schedule, nothing 
would have been easier than toso define 
that word in s. 2 of the Act and then 
to use the word “prescribed” in all the 
subsequent sections of the Act. To 
accede to the argument of the appel- 
lent’s Counsel wculd be to read into 
numerous sections of the Act after the 
word “prescribed” the words “therefor by 
the First Schedule,” words which are not 
to be found in those sections, and this 
would be contrary to the recognized canon 
of interpretation of statutes, Further, the 
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rargument of the appellant's Counsel over- 
locks the fact thatin ss.6 and 29 of the 
Act after the word “prescribed” reference 
has expressly been made to the First 
Schedule. 

The reason for qu&lifying the word 
“prescribed” in s. 6 bythe words “therefor 
in the third column of the First Schedule” 
becomes manifest by comparing the pro- 
visions of s. 6 of the present Act with 
s. ll of Act XIV of 1859. Prior to the 
year 1859 provisions about limitation were 
contained in various regulations and the first 
Act that provided “for the limitation of suits” 
was Act XIV of 1859. By s. 11 of the 
Act it was provided that: 

“Tf atthe time when the right to bring an action 
first accrues, the person to whomthe right accrues 
is under a legal disability, the action may be 
brought .. within the same time after the disability 
shall have ceased as would otherwise have been 


allowed from the time when the cause of action 
accrued .... .” 


In s.11 there was nothing to limit the 
application of that section to suits with 
respect to which periods of limitation were 
provided for by the various clauses of 
s. lof the Actand accordingly s. 11 was 
of general application and applied even to 
suits not dealt with by the Act. That this 
ja soisclear by reference to various other 
sections of that Act, e. g. ss. 13 and 14, in 
which the words “prescribed by this Aci” 
were used. 


Act XIV of 1859 was repealed by Act IX 
of \87l and the latter Act was in its turn 
repealed by Act XV of 1877. The scheme of 
these two Acts is identical with the scheme 
of the present Limitation Act and Schedules 
were introduced in these Acts for the 
first time. Whereas the Act of 1859 pro- 
vided only for the limitation of suits, the 
Acts of 1871 and 1877 made provision also 
with respect to appeals and applications. 
Section 7 ofthe Acts of 1871 and 1877 
corresponds tos. 11 of the Act of 1859 with 
this material difference that in s.7 the 
words “prescribed therefor in the third 
column of the Second Schedule hereto annex- 
ed” were used. By the use of these words 
the Legislature confined the operation of 
B. 7only to suits with respect to which 
limitation was provided for by the Second 
Schedule of the two Acts. In other words, 
for reasons better known to itself, the 
Legislature curtailed the scope of s.11 of 
the Act of 1895 by introducing in s. 7 
cz the two later Acts the words noted above. 

Section 7of the Act of 1577 corresponds 
to s8. Gand 8 of the present Limitation 
-Act, IX of 1908. Section 8 is immaterial for 
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our present purposes. Ins. 6, the words 
‘prescribed therefor in the third column 
of the First Schedule” were used by the 
Legislature with the same object with 
which similar words were used in the Acts 
of 1871 and 1877. It follows that when 
the Legislature in the present Act intend+ 
ed the word “prescribed” to mean only 
prescribed by the Schedule to the Act, 
it made its intention clear by qualifying 
the word ‘preseribed" with appropriate 
words. There is, therefore, no warrant for 
the contention that the word “prescribed” 
in all the sections of the Act must be 
held to mean prescribed by the Second 
Schedule. This conclusion becomes all 
the more irresistible when one turns to 
cl. (2) and (3) of s. 6. In those clauses 
the word “prescribed” was preceded by 
the word “so” and the word “so” was 
used to confine the operation of those 
clauses tothe periods prescribed by the 
First Schedule. If the contention of the 
appellant on the point 18 correct, it was 
wholly unnecessary to use the word “gg”. 
in the two clauses. : 

Tt is worthy of note that in none of the 
sections in Part.3 ofthe Act which deals 
with the rules relating to “computation of 
period cf limitation” the word “prese 
cribed” is followed by tha words “therefor 
py the First Schedule” and the reason for 
this, in my judgment, is that the Legis- 
lature intended that the rules as regards 
the computation of the period of limita- 
tion for all suits, appeals or applications 
must be identical. Apart from authorities, 
Lam unable to discover any reason why 
the rules as to computation of period of 
limitation laid down in Part 3 of the 
Act, which rules accord with common 
sense, should have been intended by the 
Legislature to apply only to periods of 
limitation prescribed by the Schedule and 
not to periods of limitation provided for 
by other enactments. It may be argued 
that if this was so, it was unnecessary for 
the Legislature toenact 8. 29 in the Act, 
but complete answer tothe argument is 
furnished by reference to the course of 
legislation on the subject and with this 
I shall presently deal. At examination 
of the scheme of the Act with reference 
to the particular language used in particular 
sections of the Act.leads me to the conclusion 
that tae word “prescribed” has been used in 
a)l the sections of the Act other than ss, 3, 
6 and 29 ina general sense as meaning 
prescribed by any law whatsoever, I 
therefore hold that the rule about the 
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exclusion oftime laid down by s. 15 of the 
Act applies to thé computation of the period 
of limitation prercribed for any suit or 
application for the execution of a decree 
by any enactment fortbe time being in 
force, and I now proceed to deal with the 

` necessity for enacting s. 29in the present 
Limitation Act. 
of 1859 provided that 

“when, by any lew now or hereafter to be in force, 
a shorter period of limitation than that prescribed 
by this Act is specially prescribed for the institu- 

‘tion of a particular suit, such shorter limitation 
shall be applied notwithstanding this Act.” 5 

The wording of this section was such as 
to render it open to doubt whether in .the 

computation of theshorter period of limi- 
tation prescribed by any law the rules às 
to computation laid down by the Act of 
1859 could apply. Section 6 of Act IX of 
1871 corresponds to s. 3 of the Act of 1859. 
Section 6 provided that: 

“When by any law not mentioned in the schedule 
hereto annexed and now or hereafter to be in force 
in any part of British India, a period of limitation 
‘differing from that prescribed by this Act is special- 
` Jy prescribed for any suits, appeals or applications 
nothing herein contained shall affect such law.” 

Here sgain the words ‘nothing herein 
contained shall affect such law” were genc- 
Tal and of wide import and rendered it 
doubtful whether the general provisions 
of the Act as regards the computation of 
the period of limitation, ete. were appli- 
cable to cases falling within the purview 
of s 6. Ins. 6ofthe Act of 1877 the pro- 
visions of s. 6 of the Act of 1871 were re- 
enacted with one important modification. 
Instead of the words “nothing herein 
contained shall affect such law™ in the Act 
of 1871 the words used in e, 6 of the Act 
of 1877-were “nothing herein contained 
shall affect or alter the period so prescribed.” 
In other words, by s. 6 of the Act of 1877 
it was made clear that nothing contained 
in the Act will affect or alter the period 
prescribed by any “special and local laws 
of limitation” and this provision was re- 
enacted in s. 29 of the present Limitation 
Act of 1908. wr ; 

The question whether the application of 
the rules contained in the Limitation Act 
as to the computation of the period of 
limitation, as also of the rule as to the 
institution of a suit on the re-opening of a 
Court when the period of limitation expired 

when the Court was closed, did or did not 
“affect or alter the period” prescribed by 
special and local laws arose for considera- 
tion ina number of cases and occasioned 
considerable conflict of judicial opinion, In 
Behari Loll Mokerjee v. Mungolanath 


KOER DURAG PAL SINGH v. PANOHAM SINGH (ALL) 


Section 3 of Act XIV 


183 10 


Mokerjee (6) it was held that unlike s. 

of the Act of 187], s. 6 of the Act < 
1877 leaves unaffected only the period =— 
limitation provided by special and loce 
laws and that the rules contained in th 
Act as to-computation of the period ¢ 
limitation do not “affect or alter” the perio» 
of limitation, and as saeh, are applicabl: 


` to suits provided for by special and loca 


laws. To the same effect are the decision 
of the Calcutta High Court in Golap Chane 
v. Krishto Chunder (7);.. Nijabutoolia v 


Wazir Ali (8), Khetter Mohun v. Dinabashy, 


Shaha (9) and Girjanath Roy y. Karem 
Narayan Das (10). The contrary view a 
however, taken in certain other decisione» 
of the Oaleutta High Court including the- 
Full Bench case in Kalimuddin Mollah iy. 
Sahibuddin Mollah (11). It was held in 
the last mentioned case that the provisions 
of s. 14, Limitation Act, 1908, cannot be 
applied in computing the period prescribed 
under e. 77, Registration Act, 1908. 

The Madras High Court in Kullayappa 
v. Lakshmipathi (12) held that s. 14, 
Limitation Act, that provides about the 
exclusion of the period during which the 
plaintiff was bona fide prosecuting a suit 
in a Court without jurisdiction in the 
computation of the period of limitation, 
applied to suits under the Madras Rent 
Recovery Act, VIII of 1865. Similarly, it 
was held in Haji Ismail Sait v. Trustees 
of the Harbour, Madras (13) at p. 397, 
that the rule laid down by s. 4 of the 
present Limitation Act about the institution 
of a suit on the day that the Court re- 
opens when the period of limitation expired 
during the time that the Court was closed 
applies to a suit under s. 87, Madras 
Harbour Trust Act, In Veeramma v. Abhiah 
(14) and Srinivasa Ayyangar v. Secretary 
of State (15) distinction was drawn between 
special and local Acts that were complete 
Code in themselves and those that were 
not, and it was held that if the special or 
local Act lays down exhaustive provisions 
as regards limitation, then general sections 
of the Limitation Act will not apply to such 
Acts. The question was again considered 

(6)5 C110;4 OLR 371. 

(7) 5 O 314. 

(8) 8 O 910; 10 O L R 283. r 

(93210 O 265. 

(10) 20 O 264. 

(11)47 0 300; 54 Ind, Oas. 705; A IR 1920 Oal, 14; 
30 0 L J 455; 24 OW N 44F B). 

(12) 12 M 467. 

(13) 23 M 389 at p 397;9 M L J 270. 
as 18 M 99 (F B}. ; 

38 M 92;18 Ind. Cas. 617; A Į R1916 Mad. 1093; 
-U MLJ 4l. f 
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by a Full Bench of the Madras High Court 
in Lingayya v. Chinna Narayana (16) 
and it was held that recourse cannot be 
had to the general provisions of the Limi- 
tation Act, IX of 1908, sn dealing with the 
admission of petitions and appeals presented 
after the time prescribed under the provi- 
sions of the Provincial Irsolveny Act, II 
of 1907 as such recourse would affect the 
specially prescribed period of limitation by 
the Provincial Insolvency Act. This deci- 
‘sion is in aceord with the view taken 
by the Full Bench of the Calcutta High 
Court in Kalimuddin Mollah v. Sahibud- 
din Mollah (11). 

The Bombay High Court in Guracharya 
v. President of the Belgaum Town Munici- 
‘palities (17), held that the general provisions 
of the Limitation Act of 1877 are appli- 
.cable to cases for which periods of limitation 
ate specially provided by local or special 
‘laws. The Lahore High Court in Dyal 
Singh v. Budha Singh (18), held that 
8. 4 of the present Limitation Act did 
not apply to Latters Patent Appeals 
when the period for filing such appeals 
expired during the vacation and the 
‘appeals were filed cn the re-opening of 
the Court. This decision was based on 
the ground that the Latters Patent of that 
Gourt and the rules framed thercunder 
<. constituted a complete Code and therefore 
s. 4 did not apply, This Court in Beni 
Prasad v. Dharaka Rai (19), Joti Sarup 
v. Ram Chandar Singh (20), Suraj Bali 
y. H. E. Thomas (21), Dropadi v. Hira 
Lal (1) and Bhairon Prasad v. S. P. C. 
Dass (22), applied the general provisions 
of the Limitation Act as regards the com- 
putation of the period of limitation to suits 
ander special enactments. The matter has 
been considered at length by this Court 
in Dropadi v. Hira Lal (1), which is a 
Full Bench decision. ` 

It would appear from the review of 
authorities noticed above that by the year 
1920 when the Full Bench case in Kalimud- 
din Mollah v. Sahibuddin Mollah (11), 
was decided by the Oalcutta High Court, 
there was alarming conflict of opinion on 
the question as to whether the application 
of the general provisions of the Limitation 


(16) 41 M169; 44 Ind. Oas. 805; AI R1918 Mad. 
213; 33M L J 566;7L W 443 (F B). 


dn 8B 529, 
~ (18) 20127; 61 Ind. Oas, 327; A I R 1921 Lah. 26; 
74 PLR 1921, < $ y 

(19) 23 A 277; A W N 1901,72. 

(20) A W N 1902, 34. ; 
. Gait A48; A W N.1905, 175; 2A L J 714, 
Pe 17 A L J 787; 51 Ind. Oas, 113; A 1R 1919 All, 
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Act to special and local laws does or does 
not “affect or alter” the periods of limita- 
tion prescribed by those Acts, and cons 
fusion was mide worse confounded by the 
distinction drawn between those special 
and local Acts which constituted so to say 
complete Code in themselves and those 
which did not. The Legislature then in 
the year 1922 set the controversy at rest 
by amending s. 29 of the Act of 1903 by 
the Amending Act X of 1922. By the 


amendment it was provided that: 
eee and 


prescribed by any law for the time being ` 
in force but because certain Courts had held 
that the application of the general provi- 
sions of the Limitation Act laid down in 
Part 3 to special and local Acts did 
“affect or alter” the periods of limitation 
prescribed by those Acts and the Legis- 
lature disapproved of those decisions. 

The judicial opinion is also divided on 
the question whether the word “prescribed” 
in the section of the Act means prescribed 
by the sections or by the Schedule. In 
Abdul Ghani v. Chiranji Lal (23), a 
learned Judge of this Court held that “pre- 
scribed” was used in a general sense and 
not in the restricted sense of prescribed 
by the Schedule. To the same effect is 
the decision in Sheo Partab Singh v. Tajam- 
mul Hussain (24). The contrary view was, 
however,taken in Puran Chand v. Abdullah 
(25), Bai Hemkore v. Masamalli (26), 
Anisuddin Ahmad v. Kalipada Ray (27) 
and Shanti Parkash v. Harnam Das (23). 
In these casestbe question was whether an 
acknowledgment made at a time when 
the period prescribed by the Schedule 
to the Act had expired, hut the time 


Sali A 726; 102 Ind. Oas. 111; A I R 1927 All, 277; 
25 J 589 


A d 
(24) 49 A 67; 98 Ind. Oas. 105; AIR 1927 All. 114? 
A Ld 1039. . 
P4 5) (1938) A J 1183; 178 Ind, Oas. 668; A I R 
1938 All, 606; I L R (1938) All 861; 11 R A310, 
26) 26 B 78274 Bom L R 608. 
37) 58 O 1148; 134 Ind. Cas. 1132; A IR 1931 Oal. 
785; 35 O W N 370; Ind; Rul, (1932) Oal. 44 


38) AT R 1937 Lah, 642; 174 Ind. Cas. 258; 10 R L. 
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for the institution. of the suit still 
remained because the period of limitation 
expired when the Court was closed, was 
a valid acknowledgment so to give a fresh 
start to the period of limitation, and the 
question was auswered in the negative 
because it was held that s. 4of the present 
Act, dces not prescribe a period of limitation. 
But I am unable to agree with these deci- 
sions in so far as they lay down that the 
word “prescribed” means prescribed only 
by the Schedule. Section 31, Limitation 
Act, that allowed a period of two years 
from the date of the passing of the Act of 
1908 for the institution of suits for fore- 
closure or for sale by a mortgagee, was 
construed by this Court in Hira Singh v. 
Amarti (29) and Sheo Partab Singh v. 
Tajammul Husain (24) and by. the Full 
Bench of the Madras High Oourt in 
Suryanarayana Rao v. Venkatraju (30), as 
prescribing a period of limitation and 
accordingly s. 4 and ss. 19 and 20, Limita- 
tion Act, were held applicable to suits filed 
in accordance with the provisions of s. 31. 
These decisions are in conflict with the 
cases in which it was held that “prescribed” 
means prescribed by the Schedule only. 

Wor the reasons that I have given at the 
inception of this judgment, I am of the 
opinion that there is no warrant in the 
Act itself fcr putting a restricted meaning 
on the word “prescribed” in s. 15 of the 
Act and accordingly the rule laid down in 
that section as to the computation of the 
period of limitation must apply to all suits 
and applications for execution of decrees 
even though the period of limitation for the 
same may be provided not by the Schedule 
to the Act but by seme other law for the 
time being in force, and the view that I 
take finds support from the decision of the 
Madras High Court in Venkata Perumal v. 
Velayuda Reddi, 24 Ind. Cas. 195 (31) and 
Harish Chandra v. Kastola Kunwar (32). 
Tt follows that if s. 48, Civil Procedure Code, 
prescribes a period of limitation for an 
application for the execution of a decree it 
is subject to the provisicns of s, 15, Limita- 
tion Act. 

The question then arises whether s. 48 
does prescribe a period of limitation. This 
question was answered in the negative in 
* (29) 34 A 375; 14 Ind. Oas. 154; 9 AL J 439. 

20) 58 M 270; 153 Ind. Cas. 8; A IR 1935 Mad 64; 
68M LJ 12; 40L W 893; (1934) M WN 1343;7 RM 

e 


317 (F B). 
(31) 24 Ind. O+s.195; A I R1915 Mad. 449; 27 M LJ 
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(32) AIR 1925 All, 68; 80 Ind. Oas. 743; LR5 A 
657 Oiv. 
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Jurawan Pasi v. Mahabir Dube (3), and by» 
one of the learned Judges who decide ad 
the case in Subbarayan v. Natarajan (5),, 
and by the Oudh Chief Court in Ganeshi 
Lal v. Imtiaz Ali_(33). The observations» 
of Kulwant Sahav,*/. in Kirtyanand Singh 
v Pirthichand Lal 834) are also to the effect 
that s. 48, Oivil Procedure Code, is not con- 
trolled by s. 15, Limitatioh Act, but these 
observations were in the nature of obiter 
dicta, The contrary view bas been taken 
by the Bombay High Oourt in Rango Ramae 
charya v. Gopal Narayan (35) and it was 
held in that case that s. 48, Civil Proce- 


‘dure Cade, does prescribe a period of limita- 


tion and that s. 15, Limitation Act, applies 
so as to extend the pericd prescribed by 
s. 48, Civil Procedure Code. After giving 
the question my best consideration I have 
arrived at the conclusion that s. 48, Civil 
Procedure Code, prescribes a period of 
limitation aud this, in my judgment, is put 
beyond doubt by a refereace to Arts. 181 
and 182 of Ssh. I tothe Limitation Act. 
Article 181 deals with 

“applications for which no period of limitation is 
provided elsewhere in this schedule or by s. 48, Civil 
Procedure Code, 19:8.” 

This Article speaks of s. 48, as providing 
a period of limitation. Similariy, Art. 1¢2 
prescribes the perind of limitation, 

“for the execution of a decree or order of any Civil 
Court not provided for....by s. 48, Civil Proce- 
dure Code, 1908,” 

This clearly means that Art. 182 applies 
to those applicatiors for execution to which 
s. 48, Civil Procedure Code, does not apply. 
In other words, an application for execution 
has first to cross the bar of s. 48, before it 
can fall within the purview of Art. 182. To 
put the matter in a different way : when an 
application for execution is made beyond 
12 years from the date of the decree, it would 
be rejected as offending against the provi- 
sions of s. 48. But if the application ia 
made within the period prescribed hy s. 48 
then it will be governed by Art. 182. There 
is, therefore, no escape from the conclusion 
that like Arts. 181 and 182, s. 48, Civil 
Procedure Oode, also prescribes a period 
of limitation and this conclusion finds sup- 
port from the sub-heading “Limit of time for 
execution” which precedes s. 48. Section 48 no 
doubt forbids the passing of an order for 
the execution of a decree more than 12 years 
old, but this means no more than this, that 

(33) A I R 1931 Oudh 351; 132 Ind. Cas. 257; 7 Luck 
49:80 WN 642: Ind. Rul. (1931) Oudh 257. 

(34) A I R 1929 Pat. 597; 120 Ind. Oas. 315; Ind. 
Rul. (1930) Pat, 27. 

(35) A IR 1939 Bom. 75; 180 Ind. Cas, 45;1 LR 
(1939) Bom. 87; 40 Bom. LR 1278; 11 R B 277, ! 
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the time limit for the execution of a deeree 
s 12 years. To hold that s.48, Civil Pro- 
mecedure Code does nut prescribe a period of 
limitation and is act subject to the rules 
laid down by s. 4, and by Part 3, Limitation 
Act, would lead to startlmg results. Ib may 
very well be that the 12 years may expire at 
a time when the Court is c'osed and in such 
a case it would manifestly be unjust to die- 
miss an application for execution that is filed 
on the day that the Court re-opens. Again, 
take a case in which a Hindu gon files a suit 
assailing the validity of a decree passed 
against his father and the family property 
and execution of the decree is stayed by 
an injunction and litigation does not termi- 
nate for a period of 12 ye rs. On what 
principle can the Court in such a case 
refuse to execute the decree after the period 
of 12 years passes my comprehension. 

For the reasons given above, I respect- 
fully dissent with the decisions in which it 
has been held that s. 15, Limitation Act, 
has no application to s. 48, Civil Procedure 
Code. In Phoolbas Koonwar v. Lalla 
Jogeshur Sahoy (2),it was held by their 
Lordships of the Privy Council that the 
limitation of one year provided by s. 246, 
Civil Procedure Code of 189, was subject, 
in the case of a minor to be modified by 
ss, 11 and 12 of Act XIV of 1859. In that 
case, their Lordships made the following 
observations: | 

“The two statutes were passed in the same year, 
the assent of the Governor-General being given to 
Act VIII, on March 22, to Act XIV on May 4, 1859. 
The object of the first was to enact a general Code of 
Procedure for the Courts of Oivil Judicature not es- 
tablished by Roya! Charter. The object of the second 
was toestablish a general law of limitation in super- 
session both of the Kegulations whichhad governed 
those Courts and ofthe English Statutes which had 
regulated the practice of the Courts established by 
Royal Charter. Looking to sub-s.5 of s. l, and 
s8. 3and 11 of Act XIV of 1859, their Lordships have 
no doubt that the intention of the Legislature was 
that the period of limitation resuiting from eB. 246 of 
Act VIII, should, in the case of a minor, be modified 
by the operation of s. 11 of Act XIV; and thatthis con- 
struction has obtained in the Courts of India appears 
ce case in Huro Soonduree v. Anundnath Roy 

It is to be noted that in 1877 both the 
Civil Procedure Code and the Limitation 
Act of that year were passed and the Civil 
-Procedure Code and the Limitation Act that 
are in force now were passed in the ‘same 
year; viz., in the year 1903. Having regard 
to the observations of their Lordships of 
the Privy Council noted above, the two 
Acts must be read together and must be 
treated as complimentary of each other. 


(86) 3 W RB, 
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For the reasons given above, I agree that 
the answer tothe question referred to this 
Bench must be in the negative: 

Bajpai, J.—The question involved in 
this case has been referred to a Full Bench 
and if is: 

“Does s. 48, Civil Procedure Code, impose a com- 
plete bar to the execution of a decree after the expiry 
of the period of 12 years irrespective of the provisions 
of s. 15, Limitation Act ?” 

The facts are thatthe respondents before 
us obtained a final mortgage decree on 
May 19, 1922, against the appellant and his 
father. An application for execution of this 
decree was made on May 8, 1925, within 
three years, Suit No. 171 of 1926 was fled 
by the son ofthe appellant for a declaration 
that the mortgage which was the basis of 
the decree wr.8 not for legal necessity and 
therefore the property covered by the decree 
being ancestral property was not liable to 
sale in execution. The suit was dismissed 
by the trial Court on May 23, 1927, and then 
there was a first appeal in the High Court, 
During the pendency of the first appeal, an 
application was filed for the issue of an 
injunction restraining the decree-holders 
from selling the property and the injunction 
was granted. The first appeal was dis- 
missed by this Court in November 1932, 
The injunction, therefore, remained in force 
for very nearly five years the High Oourt 
having directed the stay of execution 
proceedings on November 26, 1927. The 
execution petition that was filed on May 8, 
1925, remained pending all through but it 
was dismissed for wint of prosecution in 
February 1936 by the Civil Court and then 
the present application for execution was 
filed on October 20, 1936, and the judgment- 
debtor objected that the provisions of 
s. 48, Civil Procedure Oods, operated as a 
complete bar inasnuch as the decree sought 
to be executed was passed on May 19, 1922, 
aod a former application for axecution was 
made on May &, 1325, and thus no order for 
the execution of the same decree could be 
made upon any fresh application presented 
after the expiration of 12 years from the 
date of the decree sought to be executed. 

The question is not free from difficulty, 
but after having heard the able and exhaus- 
tive arguments of the learned Counsel 
for the parties, I have come to the conclu- 
sion that the decree-holders are entitled” 
under £s. 15, Limftation Act, to exclude 
from the period of 12 years prescribed by 
s. 48, Civil Procedure Code, a period of 
about 5 years during which the execution 
of the decree was stayed by an injunction 
passed by the High Court, It is obvioug 
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that if this time is excluded, the application 
of the decree-holders made on October 20, 
1936, is within time. Section 15 (1), Limi- 
tation Act, says : 

“In computing the period of limitation pres- 
cribed for any suit or application for the execution of 
decres, the institution or execution of which has 
been stayed by injunction or order, the time of. the 
continuance of the injunction or order, the day on 
which it was issued or made, and the day on which 
it was withdrawn shall be excluded.” 


The first question that one has got 
to determine in a matter like this 
is whether the word ‘prescribed’ used in 
s. 15, Limitation Act, means ‘prescribed 
by the First Schedule of the Limitation 
Act’ or means ‘prescribed anywhere either 
in the Limitation Act or in any other Act, 
local, | special or general, and the second 
question is whetker s. 48, Civil Procedure 
Code, prescribed any period of limitation. 
Rules of procedure regulating the Civil 
Courts and rules for limitation ‘were intro- 
duced in various Provinces by means of 
regulations beginning from the year 1793, 
and it was only in 1859 that the Civil 
Procedure Oode and the Limitation Act 
were brought on the Statute Book by 
means of two enactments, but even then 
in the Limitation Act there was no division, 
such as we find now, of sections and Articles, 
It was only in 1871 that the Limitation 
Act was divided into two parts, the first 
one consisting of sections and the second 
of Articles, and the Civil Procedure Oode 
was also amended the same year by At 
XXXII of 1871. A new Limitation Act 
was introduced in 1877 and a new Civil 
Procedure Oode was also enacted the same 
year, and it wasin 1877 for the first time 
that s. 230 corresponding to s. 48, Civil 
Procedure Code was enacted. There was 
another Civil Procedure Code in 1882 
The Oivil Procedure Code with which we 
are concerned tc-day is Act V of 1908 and 
the Limitation Act with which we are 
concerned to day is Act IX of 1908, 

The above history will show that the 
Legislature dealt with the Civil Procedure 
Code and with the Limitation Act more 
or jess simultaneously whenever occasion 
arose to intfcduce amendments in the two 
branches of law or to consolidate them. 
. There can be no manner of doubt that 
both Acts are general.Acts and both Acts 
are in part materia. Dealing with the 
Civil Procedure Oade and the Limitation 
Act of 1859, their Lordships of the Privy 
Oouncil in Phoolbas Koonwar v. Lalla 
Jogeshur Sahoy (2), observed at p, 242: 

' “The two Statutes were passed in the same year 


the assent of the Governor-General being given‘ 
Act VIII (Civil Procedure Code) on March 22, t 
Act XIV (Limitation Act) on May 4, 1859. Th 
object of the first was to enact a general Code 
Procedure for the Courts of Civil Judicature ne 
established by Royal Charter. The object of tb 
second was to establish a general law of limits 
tion in supersession both of the Regulations whic 
had governed those Courts and of the Englis 
Statutes which had regulated .the practice of th 
Courts established by Royal Charter.” 

In Balmukund v. Basant Kumari (37)= 
at p. 8 Das, J.said: 

“The Code of Civil Procedure and the Limitatio» 
Act are the two great procedural Codes in Indi» 
and they were amended in the same year and wer 
to come into operation on the same day, They are 
statutes in pari materia-and.are to be taken to 
gether as forming one system, and as interpreting 
and enforcing each other: see Palmer's case (38).” 

The Civil Procedure Code of 1908 receivecum 
the assent of the Governor-General cn se 
21, 1908, and the Limitation Act receive 
the assent of the Governor-General on 
Auguat 7, 1908, and both Acts came in force» 
from January 1, 1909. It is then curious» 
that whereas the word “prescribed” igs. 
defined in the Civil Procedure Code of 1808, 
s. 2 (16), as meaning “prescribed by rules,” 
the word “prescribed” is not defined by 
the Limitation Act of 1908 There was 
nothing easier than to say in the Limita- 
tion Act that “prescribed” means “prescrib- 
ed by the First Schedule of the Limitation 
Act,” if the intention of the Legislature 
was to limit the otherwise general word 
“prescribed”. . One cannot be on very sure. 
grounds. by basing a decision of the changes 
introduced by the Legislature, but I think 
I can safely draw the inference that if 
the Legislature intended to. circumscribe 
the meaning of the word “prescribed” used 
in the. Limitation Act to what has been 
prescribed in the Schedule, then the Act 
would have. defined the word “prescribed” 
somewhere in the definitions section, namely 
e. 20f the Act. There had been a great 
deal of controversy on this point in various 
High Courts . before 1908,, and for. this 
reason, also one, would. have, expected the 
Legislature to define the word “prescribed” 
in the Limitation Act if it was intended 
to limit its application only. to the First 
Schedule of the Limitation Act. So far as 
this Court is concerned, in 1912, a Full 
Bench in. Dropadi v. Hira Lal (1), held 
that the Provincial Insolvency Act was a 
epecial law within the meaning of e. 29, 
Limitation .Act, but, inasmuch as it was 
not in itself a complete Code, there was 


(37) A I R 1925 Pat. 1; 78Ind. Cas. 200; 3Pat. 371; 
5 P L T145 (F B). 
(38) (1784) 1 Leach O O (4th Edn.) 355. 
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“thing to prevent the application thereto 
-the general provisions of the Limita- 
m Act and that such general provisions 
d not “affect or alter” the period pre- 
ribed by a special law, but only the 
anner in which that period was to be 
Wih mputed. 
It is therefcre clear that their Lordships 
plied the general provisions of the Limi- 
tion Act tothe Provincial Insolvency Act, 
d I am in complete agreement with this 
iew of the law. It might be mentioned 
‘nat in the above-mentioned case, s. 12, 
«imitation Act, was applied to the Provin- 
ial Insolvency Act. It is true thats, 29, 
imitation Act, was amended by the Limi- 
—ation Amendment Act, X of 1922, and now 
nly some of the general provisions of the 
imitation Act, namely ss, 4, 9 to 18 and 
, 22 apply to special and local laws and 
mly in so far as and tothe extent to which 
iey are not expressly excluded by the 
pecial or local law which may be under 
“onsideration, but, in 1912, s. 29 read as 
<ollows : 
“Nothing in this Act shall affect or alter any 
seriod of limitation specially prescribed for any 


wit, appeal or application by any special or local 
aw now or hereafter in force in British India.” 


This amendment of 1922 has set at rest 
mua great deal of controversy as to the appli- 
cation of s, 29, Limitation Act, but the 
Mull Bench case in Dropadi v. Hira Lal (1) 
| asa that the general provisions of the 
imitation Act applied to special and local 
Acts if they were not complete Codes, and 
then there can be no warrant for holding 
that the same general provisions do not 
apply to a general Code, Section 6 of the 
present Limitation Act which deals with the 
cases of minors, lunatics:and idiots and 
provides for the exclusion of the time during 
which the legal disability continues has been 
limited expressly, and it is provided that 
“where a person entitled to institute a suit or make 
an application for the execution of 8 decree is, at 
the time from which the ‘period of limitation is to 
be reckoned a minor, or insane or an idiot, he may 
institute the suit or make the application within 
the same period after the disability has ceased, as 
would otherwise have been allowed from the time 


prescribed therefor in the third column of the First 
Schedule,” 


and it is noticeable that ss. 6 to 8 which 
deal with legal disabilities have not been 
made applicable by s. 29 to special and 
local laws, Apart therefore from those prc- 
visions of the Limitation Act which have 
been: expressly limited in their operation, 
there is’no warrant for holding that any 
general provision of the Limitation Act 
must be limited to the- period prescribed 
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by Sch. I and the word “prescribed” means 
“prescribed by any law for the time being 
in force” as was held in Barish Chandra v. 
Kastola Kunwar (3 ). | 

The next question that one bas got to 
decide is whether s. 48, Civil Procedure 
Code, prescribes a period of limitation, It 
is true that this section fixes a limit of time 
for execution and enacts that no order for 
execution shall be made upon an applica- 
tion presented after the expiry of 12 years 
from certain specified dates, if a former 
application has been made. The object un- 
doubtedly is to prevent judgment-debtors 
from being harassed indefinitely, for decree- 
holders are expected to proceed with 
diligence; but this does not mean that s. 48, 
Oivil Procedure Code, does not prescribe a 
period of limitation. Tte section is headed 
as “Limit of time for execution” and in 
sut-c], 2 (b) of tke section, there is a special 
mention of Art, 1:0 of the Second Schedule 
to the Limilation Act of 1877. The obvious 
meaning of this‘is that the period of limita- 
tion prescribed by s, 48, Civil Procedure 
Oode, shall n t in any way affect the pericd 
of limitation prescribed by Art, 1:0 of the 
Second Schedule tothe Limitation Acs of 
1817 (which now corresponds to Art, 183 of 
the First Sctedule to the Limitation Act, 
1908.. It is almost axiomatic that the 
Articles in the First Schedule of the Limita- 
tion Act which have three main divisions, 
suits, appeals and applications, provide 
that suits, appeals and applications filed 
after the period of limitation prescribed in 
the second column from the time mentioned 
in the third column shall be dismissed in 
view cf s. 8, Limitation Act. Articles 181 
and 182, Limitation Act, make a special 
mention of s. 48 and one would not have 


. expected a reference to 5. 48 in an Article 


of the Limitation Act which ex hypothesi 
imposes a period of limitation, if s, 48 also 
did not impose one, There is a reference 
to Art. 163, Limitation Act cf 1908, in e, 48 
and there is a mention of s. 48 in Arts, 181 
and 182, Limitation Act, and this makes it- 
clear that e. 48, Civil Procedure Code, pre- 
scribes a period of limitation. If I were to, 
paraphrase Art. 181, Limitaticn Act, and 
read it in conjunction (as indetd it must be 
so read) with s. 3, Limitation Act, I should 
paraphrase the first column as applications 
for which no period of limitation for the 
purpose cf dismissal is provided elsewhere 
in this schedule or byas 48, Civil Procedure 
Code. | 

-Apart therefore from authorities, I have 
come to the conclusion that s. 48, Oivil Proe 
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cedure Code, prescribes a period of limita- 
tion. In Jurawan Pasi v. Mahabir Dube 
(3) atp. 203, where the question of apply- 
ing s. 15, Limitation Act, toe. 48, Civil Proe 
cedure Code, arose, the learned Judges said: 
“Section 48, Civil Procedure Code, does not in 
a strict sense provide a ‘period of limitation’,” 
but this observation is more or less obiter 
and hes got to be read in connection with 
the special facts of that case, The force of 
this observation has toa great extent been 
frittered away by the casein Shiam Karan 
v. Collector of Benares (4), where s. 15, 


Limitation Act, was held applicable to cl. 3,. 


para. 11 of the Third Schedule to the Civil 
Procedure Code, 1508, and in this case, 
while ccnsidering the case in Jurawan Past 
y. Mahabir Dube 13), their Lordships said : 

“No doubt, in a strict sense s, 48 does not pres- 
crife a period of limitation, but ina general sense 
it imposes a ‘limitation’ on the right of the decree- 
holder to apply for execution after the expiry of 
19 years from the date of the decree. In that general 
sense, althcugh by s 48 a ‘period of limitation’ 
strictly eo called is not prescribed, the 12 years 
rule in effect lays down ‘the period of limitation’ 
applicable to an application for execution.” 

In Subbarayan v. Natarajan (5) it was 
held thats. 48, Civil Procedure Cede, contains 
an unqualified prohibition [subject to excep- 
tions Contained in cl. (2) thereof] against 
execution of certain kinds of decrees more 
than 12 years old and is not controlled by 
s. 15 (1), Limitation Act. But the learned 
Judges who constituted the Bench gave 
separate judgments and whereas Spencer, J. 
held that the word ‘prescribed’ used in 8. 15, 
Limitation Act, means prescribed by Seh. I 
to the Act, Ramesam, J. held that the pro- 
visions of the Limitation Act are intended 
to govern the Civil Procedure Code which is 
a general Act; and it cannot therefore be 
laid down as a rule that ss, 4 tc 25 of the 
Act do not apply to the Code. Ramesam, J. 
then held that the period mentioned in 
s, 48, Civil Procedure Oude, was not a period 
of limitation in the strict sense of the 
term and consequently s, 15, Limitation Act, 
was not applicable toit. From what I have 
paid above, I hold the view that s. 48, Oivil 
Procedure Code does provide a period of limi- 
tation to which s. 15, Limitation Act, would 
be applicable. In Phoolbas Koonwar v. 
Lalla Jogeshur Sahoy (2), referred to above, 
their Lordships of the Privy Council applied 
a general provision ofthe Limitation Act 
to a period of limitation prescribed in the 
O,vil Procedure Code.wand to acertain extent, 
this case has an application to the facts of 
the present case. I do not find it neces- 
sary to discuss the numerous other cases 
that were cited before us at the Bar. 
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The effct of s. 48, Civil Procedure Code, i= 
that although by successive application! 
made within three years one after another 
the decree-holder might keep his decree 
alive indefinitely he will be precluded from» 


obtaining an order for the execution of his» í 


decree upon a fresh application presente 
after the expiration of 12 sears from the. 
various dates specified in 8. 48, Civil Prc- 
cedure Code, and to that extent s. 48 
imposes a salutary check and requires 
diligence from those who wish to reap the 
fruits of their decree. But if the general 
provisions contained in the Limitation Act 
for the computation of the period of limita- 
tion (with the exception of course of ss. 6 
to 8 which apply only to the peri.ds of 
limitation prescribed in the schedule of the 
Limitation Act) donot apply to s. :8, Civil 
Precedure Code, it is possible to think of an 
extreme case where the decree-holder may 
be seriously prejudiced for no fault of his, 
whereas if they do apply, the judgment- 
debtor is not prejudiced in any way when 
in computing the pericd of limitation certain 
time is excluded, time which in the case of 
an injunction has been wasted because of 
the action of the judgment-debtor or some 
one having the same interest as the judg- 
ment-debtor and time which in other cases 
ought to be excluded because of the actions 
and exigencies of the Oourt or bona fide- 
mistakes of the decree-nolder. For the 
reasons given above, my answer to the- 
question referred to the Full Bench is that - 
the provisions of s. 15, Limitation Act, apply 
to s. 48, Civil Procedure Code. 

-By the Gourt.—The answer to the ques- - 
tion referred is as follows, viz.: a, 48, Civil 
Procedure Code, does not impose a com-- 
plete bar to the execution of a decree after: 
the expiry of the period of 12 years irres-: 
pective of the provisions of s. 15, Limita- 
tion Act. 

D. Answered in negative. -. 
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ty. 


i988 

Though there can be no presumption that a joint 
family is possessed of joint family property and 
unless it is proved that there was a nucleus in the 
joint family,.the property cannot be deemed to be 
joint family property, yet where it has been found 
as a fact by the Courts that the property belonged 
tothe joint family, there need not be any evidence 
that it was acquired with the help of ancestral or 
joint family property. 

While it cannot be said that in every case an 
agricultural holding acquired by a member of a 
joint Hindu family becomes joint family property, 
it ig equally wrong to say that in no case can a 
holding acquired by a member of 8 joint family be 
joint family property. The question depends on 
the circumstances of each individual case. Ackarjs 
Ahir v. Harai Ahir (1), relied on. | 


B. O. A. against an order of the Civil 
Judge, Gonda, dated December 23, 1935. 


Messrs. M. Wasim and Ali Husain, for 
the Appellant. 


Mr. S. N. Roy, for the Respondents, 


Judgment.—This is a plaintiff's second 
appeal against a decree of the learned 
Civil Judge of Gonda confirming a decree 
of the Munsif of that place, 

The relationship existing between the 
parties will appear from the following 
pedigree. 








is eG 
| | | 

Nageshwar Dubar Parbhu 
- Ram Lahkan 
Plaintiff-A ppellant 

| i i . 

Suraj Prasad Ram Tirsth Deota Prasad 
— yo —_ 





Defendants-Respondents 


` It will be seen that the plaintiff-appellant 

and the defendants-respondents are cousins. 
The suit was for recovery of possession of 
an agricultural holding, 11°6 acres in 
area, situated in the village of Bishunpur. 
The plaintifs case was that he was the 
sole tenant of the land on behalf of the 
Mehnawn estate but that the defendants 
had four years previous to the suit taken 
possession of it by force. He also claimed 
Ks, 200 as damages. 

The defence was that the parties are 
members of a joint Hindu family, that the 
plaintiff's father Nageshwar was the mana- 
ger of the family, that the holding in 
dispute belonged to the joint family but 
that when in 1921 the parties separated 
in mess, a hundred bighas of land were 

. taken by the plaintiff in his cultivation 
and the land in dispute was taken by 
“the defendants in their cultivation and 
‘this arrangement had been in force for 
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more than twelve years. Some legal pleas 
were also taken but they have not survived. 
The learned Munsif disbelieved the 
plaintiff's case that the holdiag in suit was 
acquired solely by the plaintiff's father 

Nageshwar and he also disbelieved the 
defendants’ story that by a mu'ual arrange- 
ment arrived atin 1921, the land in dis- 
pute was given exclusively in the posses- 
sion of the defendants. Holding that the 
land in dispute was joint family property, 
he decreed the plaintiff's suit for joint 
possession only. No damages were awarded 
to the plaintiff and the parties were ordered 
to bear their own costs. The plaintiff 
appealed against this decree but the 
learned Civil Judge dismissed the appeal 
and upheld the decree of the trial Court, 

The admitted facts of the case are that 
the pata in respect of the holding in suit 
stood in the name of Nageswar alone. It 
was given to him in 1905, About the year 

1322 Fasli, Nageshwar yot the holding 
recorded in the name of his son Ram 
Lakhan the present plaintiff-sppellant. 
Nageshwar died in 1925 and the defendants 
father Dubar died in 1923. The plaintiff 
went on pilgrimage and remained absent 
from the village for about five years upto 
April 1930. The defendants cr Dubar never 
paid rent of the land in dispute upto 1331 
Fasli. In 1331, 1335 and 1339 Fasli, the’ 
defendants paid half of the reat and in 
1332, 1333, 1336, 1337, 1340, 1341 and 1342 
they paid the whole of the rent. The 
plaintiff paid half of the rent in 1831 and 
1335 Fasli and the whole of it in 1334 and 
1338 Faslt. 

. The finding of the lower Court that the 
fainily was joint when Nageshwar obtained 
the patia in respect of the land in suit is 
not challenged on behalf of the appellant. 
Tt ig contended, however, that there can be 
nə presumption that a joint family is 
p ssessed of joint family property and that 
unless it is proved by the defendants that 
there was a nucleus in the jat family, the 
holding in dispute cannot be deemed to be 
joint family property. The general proposi- 
tion of law stated by the learned Counsel 
is undoubtedly correct but in, the present 
case it has been found as a fact by the 
Oourts below that the holding belonged 
to the joint family. Tais finding is borne 
out by payments of rent of the holding by 
the defendants in some years a fact for 
which no explanation @ould be offered by ` 
the plaintiff. Ic was argued that the 
payment of rent by the defendants was 
subsequent to 1921 when according to the 
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defendants’. Gase there was a separation in 
the family. The defendants never set’ up 
the case that the family was divided in 
1921 but only stated that the two branches 
separated in mess only. On the other 
hand in para. 7 of their written statement 
they clearly stated that the parties are still 
members of a joint Hindu family, The 
finding of the Courts below also is that the 
ily is joint. 
fat Sas Farther argued that there was no 
evidence to show that before 1921 the 
holding was treated by the parties as joint 
family property or was tbrown into the 
hotch pot. The payment of rent by the 
defendants is, however, an indication of the 
holding being treated as joint family pro- 
perty andthe fact that this payment was 
made subsequent to the year 1921 is 
immaterial seeing that no division of the 
family has as yet taken place. | 
Finally, ib was argued that an agricul- 
tural holding cannot be joint family 
property and that the Oudh Rent Act does 
not contemplate an agricultural holding to 
be subject tothe rules of Hindu Law. It 
seems lo me that while it cannot be said 
that in every case an agricultural holding 
acquired by a member of a joint Hindu 
family becomes joint family property, it is 
equally wrong to say that in no case can a 
holding acquired by a member of a joint 
family be joint family property. The 
question depends on the circumstances of 
each individual case. The case of Acharji 
Ahir v. Harai Ahir 1. L. R. 52 Ali $61, 
(1) on the second paragraph of the head- 
note of which the learned Oounsel for the 
appellant relies, itself shows that there is 
nothing to absolutely prevent an agricul- 
tural holding frm being joint family 
property and though there may be no 
evidence in the present case to show that 
the holding in question was acquired “with 
the help of the ancestral or joint family 
propert; ”, th2re is evidence that the holding 
was treated by members of the family as 
joint family property. 
a atte Ainge that the Courts below 


were right in giving the plaintiff-appellant’ 


a decree for joint possession. The appeal 
ia, therefore, dismissed with costs. 


D. Appeal dismissed. 


-(1) 52 A 98); 128 Ind. Uas. 239; (1980) AL J 
974; A I R1930 All, 822; 15 RD 67; Ind. Rul. (1931) 
All, 31, i . 
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NAGPUR HIGH COURT 
First Appeal No. 105 of 1935 
December 12, 1938 
Stong, O. J. AND Bosk, J. 
Seth LAXMINARAYAN—J tupament- 
DEBTOR—APPELLANT 


versus ' 
Seth GAHASIRAM-— DHOREB-HOLDER — 


RESPONDENT 
Civil Procedure Gode (Act V of 1908), 0. XXI, r.1— 
Decree awarding interest until payment—Payment 
into Court—Interest ceases to run from date of such 
payment. - $ 
‘ Wherea decree orders the payment of a sum of 
money awarding interest until payment and the money 
is paid by payment into Court under the: provision 
of O. XXI, r. 1, Civil Procedure Oode, the interest 
does not run until notice has been given to the 
deores-holder under O. XXI, r. 1 (2), but it ceases to 
run from the date of such payment. Rahimtuliah v. 
Esmail (4), reliedon. Ramaraya Shanbogue v. Sher- 
bo:t Venkataramanayya (1) and Rangpur Raiyat Bank 
v. Hesabuddin (2), referred to. Baliram v.Ghasiram 
(3), explained. 


F. A. from the order of the Court of the 
Additional District Judge, Hoshangabad, 
dated July 13, 1935, in execution of 
decree in Oivil Suit No, 43 of 1929, dated. 
July 26, 1930, 

Mr, Fida Hussain, for the Appellant. 

Mr. W. K. Sheorey, for the Respondent. 

Judgment.—This appeal raises a short 
point and one which would not normally 
be of very much importance. Even in this 
suit which originally involved approximately 
Rs. 50,000, the difference between the figurés 
whether cne takes this view or that is 
under Rs. 300. The point is as follows : 

Where a decree orders the payment of 
a sum ‘of money awarding interest until 
payment and the money is paid by pay- 
ment into Court under the provision of 
O. XXI, r. l, does the interest run until 
notice has been given to the decree- 
holder under O. XXI, r. 1 (2)? or, does 
intérest cease to run from the date of such 
payment ? 

' The matter has been twice considered 
in India, gə far as the report of the 
decisions indicate, that is tosay, in Ramaraya 
Shanbogue `v. Sherbott Venkataramanayya 
(1) where it was held that interest does 
not cease to run until notice of deposit 
is given, and in Rangpur Raiyat Bank v. 
Hesabuddin (2), where Ramaraya Shanbogue 
v. Sherboit Venkataramanayya (1), was 
followed. Baliram v. Gaasiram (3), which 
is cited does not appear to us to be 


(1) 42 M576; 50 Ind. Cas. 410; A I R1919 Mad. 445; 
(1919) M W N 458; 26 M L T 295, : 
(2)A I R 1932 Cal. 111; 185 Ind. Cas, 799; 350 W 

N 544; Ind. Rul. 982) Oal, 159, 
(3) AI R 1985 Nag. 52; 81 Ind, Cas. 1001, 
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ielpful because there the decree was 
specially worded and required not only 
pmoayment but notice to be given. Tnat 
tase is concerned with whether notice 
should be given. It does, however, contain 
lhe following obsarvations: 
“Order XXI, r. 1, sub-r. (2) of the Civil Procedure 
~Code.......claarly shows that a notice in writing of 
he payment into Court has to be given to the 
«decree-holder and served in the manner provided 
for the service of summons.” 


Unfortunately in none of those cases 
was Rahimtullah v. Esmail (4), adverted 
to. Ramaraya Shanbogue v, Sherbott Venka- 
taramanayya (1), was of course before 
that Privy Council decision but in Rangpur 
Raiyat Bank v. Hesabuddin (2) apparently 
pe Courts attention was not directed 
oit. . 

In Rahimtullah v. Esmail (4), what their 
Lordships were concerned with was the 
following question: In a suit to set aside 


a sale, a conditional decree was passed. - 
The condition was that the plaintiffs should | 


pay a cerlain sum within a certain time. 
If. they did so, they’ would recover posses- 
sion. If they did not, then the suit stood 
dismissed. In point of fact the plaintiffs’ 
mortgagee, not a party, paid by paying 
into Court. The question was: Was the 
condition fulfilled ? At p. 135* their. Lord- 
ships of the Judicial Uommittee observe: 
“Their Lordships are clearly of opinion that 
while the condition would have been satisfied by 
a payment to the appellant in person, which he 
accepted, it was equally satisfied by a payment 
into Court, and that the latter was, in the circum- 


stances, the. appropriate mode of satisfying the 
condition.” 


If interest runs until payment and 
payment into Court is payment, then it 
is difficult to see why interest should run 
thereafter. Ramraya Shanbogue v. Sherbott 
Venkataramanayya (1), is largely based on 
considerations of convenience. Oldfield, J. 
observe that ` 

“there would be nothing to compel compliance by 
the judgment-debtor with cl. 2, which enjoins the 
giving of notice of the payment to the decree-holder, 
.if the running of interest stopped.” : 

Seshagiri Ayyar, J. went rather on the 
analogy of O. XXIV, r.3. That isa rale 
which expressly stops interest where money 
has been paid into Court in satisfaction 
of the claim, and the interest is stopped 
not. from the date of payment in but from 
the date of the notice of the deposit which 

~is required to be given through the Court 

()AIR1924P 0133 at p 135; 80 Ind. Cag. 411; 

` 48 B 403; 5L I A 236; 46 ML J 567; 26 Bom, L R 549; 
- (1924) M W N 422;34 M L T 99,100 & ALR 753; 


.22 ALJ91; LRS A (PC) 105;10 W N 313; 290 
W N58L@ 0). 


*Page of A. L.R, 1924 P, O~ [Ed] 7 
183—883 & 34 
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by the person paying into Court. It must, 
however, be observed that, in our opinion, 
that analogy is nob- helpful because if 
interest stops only with the giving of 
notice in the absence of any provision 
oce way or another r. 3 of O. XXIV, is 
unnecese:ry. Thefact that that rule is in 
O. XXIV, and no similar rule is in 
O. XXI, r.1, sugests to cur mind that 
where the decree provides that interest 
should be paid up to the date of payment, 
then interest is paid up to the date -of 
payment only. We are impressed with the 
argument based on convenience but at 
the same time in view of the Privy 
Council decision that payment in Court 
is equivalent to payment, we think that 
it would be illogical to say that interest 
which is only payable up to the date of 
payment runs after euch payment has been 
made. 


We therefore allow this appeal. We 
make no order as to costs. - 
8. Appeal allowed, 





MADRAS HIGH COURT 
Criminal Revision Case No. 640 and 
Petition No. 609 of 1938 
January 6, 1939 
Lassamana Rao, J. 


.In re ABDUL SATTAR SAHIB AND ofagRs— 


. . . w+ PETITIONERS 
Madras District Police Act (XXIV of 1859), 8. 45— 
Amount collected for feeding poor in Mohuram is fee 
or gratuity. i 
An amount collected for feeding the poor during the 
Mohuram festival is a fee or gratuity, within the 
meaning of 8. 45, Madras District Police Act. 


.-.Or. R. O. and P. from the judgment of the 


Sub-Divisional First Class Magistrate, Salem, 
dated June 30, 1938. i 

Mr. G. N. Chary, for the Petitioners. 

The Public Prosecutor, for the Crown. 

Order.—The evidence justifies the con- 
clusion that the petitioners collected Rs, 3 
on March 9, 1938, for feeding the poor 
during the Mohuram festival and the 
language of s. 45, District Police Act (Act 
XXIV of 1859) is comprehensive. The 
amount collected would be a fee or grauity 
and there is no ground for interference 
with the conviction under s. 45, District 
Police Act. But the petitioners appear to 
have made the collection witbout realizing 
that it would be an offence and the tine of 
Rs. 50 each is excessive. It is therefore 
reduced to Rs,5 each and otherwise this 
petition is dismissed. “Tne excess of fine, if 
levied, will be refunded. 


N.B. Fine reduced, 
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MADRAS HIGH COURT 
Second Appeal No. 515 of 1934 
September 13, 1038 
WADSWORTH, J. 
M. APPADORAI AYYANGAR 
AND oTuHERS— Å PPELLANTS 
versus 


P. B. ANNANGARACHARIAR AND OTRERS 


— RESPONDENTS s 

Civil Procedure Code (Act V of 1908), ss. 9, 
Expl. 92—Ezclusion of individual worshipper from 
particular position during worship in temple, 
whether bars right of whole community to worship 
in that positon — Jurisdiction of Civil Courts to 
decide questions of ritual in temple —Such juris- 
diction, when can be exercised—Suit by plaintiff 
asking Court to prescribe set of rubrics to be followed 
at time of worship in temple—Mainiainability of, 
in Civil Court—Relief claimed by plaintif in 
effect nothing more than prayer for framing scheme 

. Jor reconstitution of obsolete temple office—Consent 
of Advocate-General, if necessary. 

The exclusion of one ortwo individual wor- 
shippers from a particular position during worship 
ina temple cannot have the effect of barring the 
right of the whole community to which those indivi- 
duals belong to worship in that position if the 
right claimed were a civilright, such as could be 
established in the Civil Courts. {p. 261, col. 2.J 


The Oivil Courts in India have no ecclesiastical 
jurisdiction and they cannot decide questions of 
ritual except in so far ag the decision of such 
questions ia a necessary incident to the decision 
of civil rights, a . right to worship in a particular 
temple is a civil right and a right to perform a 
religious office to which obligations and emoluments 
are attached is -also a civil right. It has been 
- recognized that the Court in adjudié¢afing on a right 
of worship or aright to a religious office not 
infrequently is obliged to decide. incidentally 
questions of ritual but it follows that the Court will 
wot, on a mere pretence that a right to worship has 
been infringed, arrogate to itself a jurisdiction which 
- it does not possess to prescribe forms of prayer, 
Tightsto religious precedence and questions of that 
nature. |p. 260, col. 2.) 

Where the right of the plaintifis to take part in 
the adyapakam worship has been not only recognized 
but defined and the right of the defendants 
mirasidars to conduct the adyapakam service has 
also been established by judicial decisions and the 
Courts have settled, with such definition as is 
necessarily incidental tothe establishment of the 
civil right both of the mirasidars and of the 
ordinary worshippers, the ritual which it is the 
duty of the office-holders to observe, the plaintifis 
are not entitled toask the Court to go further than 
this and prescribe a complete set of rubrics which 
shall establish precisely the prayers to be used, the 
Positions to be occupied by the various classes of 
worshippers, the time when the service is to begin 
and cease and the precise manner in which itis to 
be conducted. The Civil Courts have neither the 
power nor the duty to attempt to draft a prayer 
book for the temple and ‘have therefore no juris- 
diction to prescribe the modes of worship, prayers 
and religious precedenge where no question of civil 
rights really arises. 

here one of the reliefs claimed by the plaintiffs 
in a suit is, in effect nothing more than & prayer for 
framing a scheme for the re-constitution of an 
obsolete temple office, such @ prayer is bad for want 
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of the Advocate-General's fiat under s. 92, Oiv 
Procedure Code. | 
8. A. against the decree of the Suja 
Judge, Ohinglefut, in A. 5. No. 9 of 1932. 
Messrs. V. V. Srinivasa Iyengar ape, 
N. Srinivasa Iyergar,for the Appellants. 
Messrs. C. Narasimhachariar and K. 1 
Rajagopalachariar, fur the Respondents. 
Judgment.—This appeal arises out < 
the interminable and deplorable dispute 
between the Thengalai and Vadagale 
sects of Vaishnava Brahmins worshippin 
inthe Sri Varadarajaswami Temple æ 
Conjeevaram. The disputes have a histor, 
going back for at least two centuries 
Fortunately, we can start with tho decisic» 
of this Court in Krishnaswami v. Krish 
nama (1), where the learned Judges se 
forth the ancient history of this dispute 
described the adyapakam service to which i 
relates and decided - the main basim. 
upon which this service shall be conducted 
Tre learned Judges pointed ont that the 
sérvice consisied originally of the thoddak- 
kam or the in'vo¢ation to prayer, followed 
by the mantram in praise of the guru, 
after which’ comes the main part of the 
Service consisting of the recitation of the 
prabandams in tke Tamil language. The- 


‘learned Judges observed that the thoddak- 


kam office had been by consent- -entrusted 
to a particular family of Vadagalais, ‘that 
noone was at that time performing the 
service andthatif it -be true that th 


‘family to which this service wes eatrustec 
` had become extinct, the united sects should 


elect a common representative tothe office 
of thoddakkadar, which office, it was held, 
had become’ severed from the main adyapa- 
kam acrvices sothat any right of the 
Thengalais as mirasidars to hoid that office 
had been lost. Except the Thoddakkam 
Office it was declared that the adyapakam 
miras belonged exclusively to the Then- 
galais residing at Ccnjeevaram who were 
entitled to discharge the duties of the 
office both inside the temple, and in pro- 
cessions outside the temple, the Vadagalais 
being restrained from interfering with the 
Trengalais in the recital of the mantram 
and prabandams otherwisethan as ordin- 
ary worshippers. This judgment delivered 
in 1852 was followed by a litigation 
which started in O. S. No. 10 of 1906 on the 
file of the District Court of Chingleput. In 
that suit, the Thengalais prayed for a 
declaraticn that the Vadagalais had no 
right to recite any mantram, prabandam 
or vazhi tkirunamam, in other words 


(1) 5M 313, 
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mo take part in the adyapakam service, 
except as ordinary worsippers. Trey 
asked for adeclaration thatthe right of 
the Vadagalais as worshippers was only 
to recite the same mantram, prabindam 
and vazhi thirunamam as the Thengalais 
and that in so doing they should station 
themselves behind the Thengalais as part 
of the assembly of the Thengalai mirasi- 
dars. They also prayed for the con- 
sequential injunction. It has to be noted 
that the -hymn called ‘vazhi thirunamam’ 
which is introduced into this plaint was not 
expressly covered by the judgment in 
Krishnaswami v. Krishnema (1). *Vazhi 
thirunamam’ is apparently a supplemen- 
talhymn sung at the conclusion of the 
_Prabandams and itis not sung in a form 
- common: tothetwo sects as the praban- 
- dams -are. One of the questions in issue in 
the 1906 suit was : 
__, “What is the proper patram and appropriate 
vazhi thirunamam to be used at the time of the 
‘adyapakam service and whatherthe plaintiffs had 
' the right’ to recite vazhi thirdiigmam." 

_ The learned District Judge observes in 
para. 7 that the adyapakam service cən- 
- sists’ mainly in the recitation of the pra- 
- bandám’ preceded by ‘the, recitation ‘of the 
mantram or hymn; ‘ahd followed by the 
Tecitation of a stanza in honour of the 
. saint Who was invoked by the hymn chanted 
. atthe beginning. That is to say it is 
- recognized that the ‘vazhithiranamam’ is 
- the appropriate conclusion of tha adyapa- 
. kam ‘service and that the stanza recited 
‘must be in honour of the saint invoked in 
“the mantram which begins. the service. In 
dealing with the issues the learned District 
Judge lumps together various issues relat- 
ing tothe precise form of the service 
. and the rights of the parties and holds 
that the Thengalais are entitled tu pro- 
tection in the conduct of their office at the 
actual times of servics during the puja 
and in processions, that the Vadagalais as 
ordinary worshippers may, if they choose, 
jòn the Thengalais in tne service of ad- 
yapakam, and if they do so, they must 
Tecite the same mantram and prabandam, 
He observes: 


. . “The plaintifis ask that it should be declared 
_ that the Vadagalais have no right to recite any man- 

tram or prabandam or vazhi thirunamam in other 
. Words, to take part in the adyapakam service 
except as crdinary worshippers. The rights of the 
defendants were declared in Krisknaswami v. 
Krishnama (1) and the plaintiffs have already got a 
declaration to this effect,” 


Reading these portions of the jadgment 
together, it seems to me that the only 
possible conclusion is that tbe learaed 
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District Judge decided that the whole of 
the adyapakam service wa3 to be performed 


by the Thengalai mirasidars, that the 
‘vazhi thirunamam’ was treated as part 
of the adyapakam service and that from 


the omission to refer to it specifically in 
the decree which resulted, it cannot be 
inferred that the District Judge negatived 
the claim of the Taengalat mirasidars to 
recite the ‘vazhi thirunamam’ as part of 
the adyapakam service. This judgment 
of the District Judge, Chingleput, was con- 
sidered in appeal. The appellate judg- 
ment is reported in Thirurengadachariar 
v. Krishnaswami Thathachariar (2). The 
High Court substantially confirmed the 
District Judge's decree and held that 
only one mantram may be recited, viz. 
that of the Thengalai mirasidars, that the 
recital ofa different mantram or praban- 
dam during any ceremonial worship or 
by any ghoshti would be an interference 
with the duties ofthe office and that any 
interference in the puja from its commence- 
ment with the ringing of the belly to its 
close withthe distribution of theertlham 
and prasadam is a violation of the 
plaintiffs’ mirasi rights. There is no 
specific reference in the judgment to 
the ‘vazhi thirunamam’ and the decree as 
modified by the High Court runs as fol- 
lows: Carre ot : , 

“That it is only the Thengalai Mantram of Sri 
Sailesa Daya Patram that may be recited within 
the temple during any caremonial worship or by 
sny ghoshti and that Vadagalais are only entitled 
to join the Thengalai Adyapakam Ghoshti-as wor- 
shippersby reciting the same portion of the pra- 
bandam that is being recited by the adyapaka 
mirasidars; thatthe defendants the Vadagalais be 
restrained from reciting their own mantrams and 


prabandams duringthe puja period, thatis from 
thereof 


by the distribution ofthe theertham and prasadam, 
ete” 

This decree, though it does not in. so 
many words prescribe the singing of the 
Thengalai vazhi thirunamam by the mira- 
sidars, does very clearly prescribe the con- 
duct of the whole adyapakam service right 
up to its termination by those mirasidars. 
It restrains the Vadagalais from singing 
their own sectarian hymns and chants 
or taking any part except by joiniog the 
ghoshtias worshippers and reciting the 
prabandams recited by the mirasidars, 
Having in view-the contentions of the 
parties and the findings of the District 
Judge and the wording of the decree, 
I haye no doubt thatthe intention of the 


(2) (1915) M W N 281; 28 Ind. Cas. 604; A IR 1915 
Med 877, f 
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‘learned Judges was to authorize the mirasi- 


dars to append to the service its customary 


conclusion in the form approved by the 
sect to which they belonged, whose cult 
was to govern the service. After this decree 
the Vadagalais appearedto have tried on 
the strengih ofthe declaration of their 
right to “join” the ghoshtito establish a 
right to stand in the front rows of the 
ghoshti or congregation améngst the actual 
mirasidars responsibie for the service. 
This cleim was resisted and there followed 
-a series of tempcrary magisterial orders 
passed in the interests of peace, whereby 
the Vadagalai worshippers were prevented 
from standing in the two front rows of 
the ghoshti in services or processions. One 
of the objects of the present litigation is 
“to establish that the Vadagalais have the 
Tight to stand where they like in the 
-ghoshti during the services in the temple 
andin processions through the streets. 
‘The plaint prays for a confused collection 
.of reliefs. Firstly, it asks for a mandatory 
injunction asking for the appointment from 
time to time of the thoddkkadar and for 
that purpose framing the necessary rules, 
This relief does not state upon whom the 
injunction is to operate. Ths defendants 
include not only the representatives of the 
-Thengalai mirasidars, but also the Vada- 
galai trustees of: the temple: and represen 
: tatives_of.the Thathachariar family in whom 
:the thoddakkam office “is. said once upon a 
“time to have vested. | The prayer for- fram- 
“ing the necessary rules carefully avoids the 
-use of the word“scheme” butin effect this 
< prayer is nothing more than a -prayer for 
“framing a scheme for the reconstitution of 
“an obsolete temple office. Tomy mind such 
a prayer is bad for want of the Advocates 
General’s fiat under s. 92, Civil Procedure 
Code. The second prayer is for a decree 
“determining and declaring the occasion, time and 
place, the manner and the conditions relating to 
the performance of the adyapakam service by both 
the Thengalai mirasidara and the Vadagalais and 
granting a permanent injunction restraining the 
Thengaiais from interfering with the exercise by 
the plaintifis of their rights relating to the adyapa- 
kam services by joining withthe Thengalais equally 
jn all rows of the ghoshti both inside and outside 
the témple cithes by force or physical exclusion or by 
reciting texts other than those detailed in Schs. A 
and K hereunder or by any other act, word or deed 
. oF in any other manner whatsoever.” 


This strange conglomeration of reliefs 
could only be made completely effective by 
the drafting of a mcst elaborate manual of 
Titual with detailed rubrics and forms of 
prayer. 1 will discuss latermy reasons fcr 
holding that no civil suit lies for the reliefs 
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prayed for under this head. Thirdly, tk 
Vadagalai plaintifis pray for a decree direc 
ing defendants Nos. 1 to 4 to pay the plain’ 
ifs individually or as representing th 
entire Vadagalai community a sum of Re. 9 
as and by way of damages. This prayer ie 
clearly nothing more than an attempt t 
give the colour of a civil claim tothe sub» 
ject-matter of the suit which is in dange 
of being rejected as not being of a civi 
nature. No attempthas been made before 
me to argue that this claim for damage» 
has any substance. i 

Before dealing with the prayer fo» 
detailed specifications of the ritual con- 
nected with the service and the rights ofm 
the worshippers, it is desirable to set forthe 
briefly the principles which govern such» 
suits and to consider whether a suit per- 
taining to ritual is one within the ecgni- 
zance of the Oivil Courts. Ib is, I think, 
unquestionable that the Civil Oourts in 
India Lave no ecclesiastical jurisdicti>n-and 
that they cannot.decide questions of ritual 
except in so faras the decision of such ques- 
tions is a necessary incident to the decision 
of civil rights. It is well-established that a 
right to worship in a particular templs is a 
civil right and that a right to perform a reli- 
gious. office to which obligations and emolu- 
ments are attached is also a civil right. - It 
has. been recognized that the Court in 
adjudicating on a right of worship or .a 
right to religious office not infrequently is 
obliged to decide incidentally questions of 
ritual but it follows that the Court will not, 
on a mere pretence that aright to worship 
has. been infringed, arrogate to itself "a 
jurisdiction which it does not possess to 
prescribe forms of prayer, rights to reli- 
gious precedence and questions of that 
nature. 

The right of the plaintiffs-appellants to 
take part in the adyapekam worship has 
been not only recognized but defined. The 
right of the defendants mirasidars. to con- 
duct the adyapakam service has also been 
established by judicial decisions. I am of 
opinion, that the decrees of the High Court 
in thetwo cases qucted have settled, with 
such definition as is necessarily incidental 
to the establisi:ment of the civil right “both 
of the mirasidars and of the ordinary wor- 
shippers, the ritual which itis the duty of 
the offcc-holders to observe. The plaintifs 
ask this Oourt to go further than this and 
prescribe a complete set of rubrics which 
shallestablish precisely the prayers to be 
used, the positions to be cccupied by the 
various classes of worshippers, the time 
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hen the service is to begin and cease and 
he precise manner in which it is to be co..- 


nly observe that the Civil Courts have 
either the power nor the duty to attempt 
o draft a prayer book foņ this temple. ` 

I have already indicatéd that to my 
ind the plaintiffs arein error-in assuming 
hat the decieion,in the 1903 suit negatived 
the right of the .Thengalai mirasidars to 
recite their own vazhi thirunamam at the 
conclusion .of the service. The right of the 
Vadagalaia to join the service as worshippers 
has been established and is not contested, 
'To recognize any right on their part to 
stand in the front row of the congregation 
would be not only to afford.to them facili- 
ties for impeding the performance of the 
adyapakam service bythe mirasidars. who 


haye the. right and the duty to lead it, but ` 


would, in effect, be to lay down as a matter 


of-right, a rule of precedence in worship. 


which the plaintiffs are under no’ obligation 
to perform and in which it has -been estab- 
lished that they have no. more. than a right 
to, join as members-of the ;general body of 
worshippe's frequenting the temple. Owing 
to.the factions between the parties the 


Magistrates have found it necessary to. issue 


temporary orders prohibiting the Vadagalais 
from stationing themselves in the positions 
where their presence was deemed likely to 
lead to a breach of the peace Those orders 
are justified by the paramount necessity ‘to 
prevent disturbances. A Civil Oourt can- 
not, in. my opinion, be required to ‘declare 
the right of the- plaintiffs to stand in any 
particular row of the congregation, Obvi- 
ously, tbe mirasidars who! have the duty to 
lead the. service must be protected-in the 
exercise of their duty. It:has been recog- 
nized that the plaintifis have the right to 
join in the services as ordinary worshippers 
without interfering in the conduct of the 
service by the mirasidars. It is an obvious 
exaggeration to.suggest that the recital of 
prayers which are customary but pecaliar 
to the officiating sect amounts to an obstrac- 
tion of the plaintiffs right of worship. To 
‘assert that the plaintiffs have been debarred 
from worship by reason of their alleged 
exclusion from the first two rows is also to 
ignore tle obvious facts. I am of opinion, 
that there has been no interference with 
the civil right :f ihe plaintifs .to worship 
in the temple, that the rightof. the mirasi- 
dars to conduct-the adyapakam service has 
been sufficiently. delimited by the previous 
judgments and that the Civil Court has no 


jurisdiction.to-prescribe the modes of wor-. 
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ship, prayers and religious precedence where . 
no question of civil rights really arises... | 
In this view it is unnecessary to go into - 
the- questicn of limitation on, which the 
lower Oonrts found against the plaintiffs, 


. but I would observe that itis difficult to hold 


that the exclusion of one or two individual 

worshippers from a partizular position could 

have the effect of barring the right of the 

whole community to which. those indivi- . 
duals belong to worship in that position if. 
the right claimed were a civil right, such as: 
could be established in the Civil Courts.’ In. 
the result, the appeal is dismissed with the 
ecsts of the contesting respondents Nos, 1 to. 
4. Leave to appeal refused. < 


N.S. Appeal dismissed. 


————— 


RANGOON HIGH COURT 
_  _ Special Bench 
Civil Reference No. 7 of 1938 
February 20, 1939 
Roperts, O. J., BAGULEY AND 
SHARPE, JJ. : 
. COMMISSIONER or INCOME- 
TAX, BURMA -` ` 
versus aa 

M. A. BAPORIA AND GTHERS— ASSESSEES. 

Income Tax Act (XI of 1922), (Burma), s.3—Wordas. 
“association of individuals” — Construction — AÑ, 
individual, whether. can be member’ of association, 
of individuals by ‘merely ‘inheriting “share under. 
Muhammadan-.Law and without committing -any act... 
—~Muhemmadan dying leaving nine children and. 
houszs—Rent of houses divided among children" 
Children, however, -not realizing their shares ‘but. 
enjoying property jointly for long time —-Common’ 
agent: appointed to. manage whole property—Facta 
held .sufficient to constitute the ‘association ‘of’ 
individuals. is 

The words ‘association of individuals’ in s. 3, 
Burma Income Tax‘Act, are not to be construed’ 
with the word ‘frm’ which precedes them accord- 
ing to the rule of ejusiem generis; In the matter 
of Keshar Deo Chamaria (3), explained. 

By merely inheriting a share of property, no 
person cin become a member of an association of 
individuals, unless -there is some forbearance or act 
upon his part to show that his intention and will 
accompanied the new status which he has been 
asked to receive. Hence an individual, by merely 
inheriting a share in property under Muhammadan 
Law and without committing any act or omission 
of his own volition, cannot be a member of an 
asgoviation of individuals under s. 2 Burma Income 


Tax åct. 


It would be unfortunate if a decision, which 
must necessarily depend in each particular ° 
case upon a different set of circumstances, were 
taken as being an attempt to define, or to lay 
down a hard and fest rule,as to what may amount, 
to an associatién of individuals. The matter in all 
these cases resolves itəelf in the last resort to a 
pure question of fact,-provided, there is any 
material upon which the Commissioner of Income 
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-tax can come toa conclusion. In the matter of 
Mesars. B. N. Elias (1), relied on. 

A Muhammadan died leaving a widow and nine 
children. The deceased had two houses in Rangoon, 
the rents of which after his death, were divided 
amongst his children and widow until the latter's 
death. One managed the property as the agent of 
those beneficially interested. The children did not, 
however,- realize the shares of the property left to 
them by their father and mother under -Muham- 
madan law.which they. were free to realize at any 
time. The property was enjoyed by the children 
jointly and was managed by the same individual. 
They continued in that relationship over a period 
of nevrly 35 years, They retained the property 
alike through times of general financial prosperity 
and depression : : 

Held,- that the facts were sufficient to constitute 
them : an association of individuals within the 
meaning of s. 3, Burma Income Tax Act. 

C. Ref. made by the Cummissioner of In- 
come-tax, Burma. 

Mr. U. Thein Maung, Advceate-General, 
for the Commissioner of Incomestax. 

Dr. M. A. Rauf, for the Assessees. 

Roberts, C. J—This reference under 
s. 66, subes. (2), Burma Income: Tax Act, 
comes before us for the determiuation of 
the following questions of law which have 
been propounded’: first, 

“Are the words ‘association of individuals’ in 
s. 3, Burma Income Tax Act, to be eonstrued with 
the word ‘firm’ which precedes them according to 
the rule of ejusdem generis i" 
secondly, 

“If the first question is answered in the negative, 


in property under Muhammadan Law and without 
committing any act or omission of his own voli- 
tion,‘be a member of an association of individuals 
under:s, 3, Burma Inceme Tax Act?" 

and thirdly, . 

“Is the omission of the nine co-heirs in the 
present case to realize the shares of the property 
left to. them by their father and mother under 
Mihammadan Law and which they aree free to 
realize at any time and the appointment-of one of 
their number as their agent, sufficient to constitute 
them an, association of individuals within the mean- 
ing of s. 3, Burma Income Tax Act ?” 

_ Tae facts which give rise to these ques- 
tions are that one A.M. Baporia died in 
the year 1904 leaving a widow and ‘nine 
children. His widow died in 1915 The 
deceased gentleman had two houses in 


Rangoon, the rents of which after his death, ` 


were divided -amongst his children and 
widow until the lattei’s death. One M. A. 
Baporia, who resided in:Rangoon, managed 
the. property as the agent of these benef- 


cially interested. One of the questions put ` 
before us deals with the application of te : 


rule.of ejusdem generis. to certain sets of 
words in 8.3, Income Tax Act. 


(1763 O 538 at p. 542; 40.0 W N 476, : 
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can, an- individual, by mérely inheriting a share - 


In In the 
matter of Messrs. B. N. Elias Ql) at i 549 


Derbyshire; ©. J. asked 9 akak A Á eee 
ee fee whether the in _ retained if, and when it was ‘high, the pró- 
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dividuals joined in a common purpose -or. 
common action, and thereby became an 


“association of individuals,” and he menė- 


tioned-in that case three elements, namely: 
the joint purchase of the property at a 
time 15 years beforesthe suit, the continu- 
ance as owners during thé: period from- 
the purchase to the date of the suit, and, 
thirdly, the joining together for the purpose 
of holding the proparty, using it for the 
Purpose of earning an income to the best 
advantage of them all: and there -was no 
difficulty in deciding in that case that the 
individuals concerned were aszociated:. 
together, within the meaning of the Income - 
Tax Act. Costello. J., said-: 


ee" 


“Mr. Banerjee invited us to take upon ourselyes-: 
the difficult, if not indeed impossible, task of lay- , 


ing down a general definition of the expression 
‘association of individuals’ In my opinion, ‘that 
is not desirable from any point of 
ever, 


3 
$ 


* 


view what" 


Each case must be decided upon its own ` 


peculiar facts and circumstances. When we find, as ., 


we do find in this case, that there is a combination . 


of persons formed for the promotion of a joint’ 


enterprise banded together, if I may so put it, as co~,” 
u3 an archaic expression—then I.. 


adventurers—~to 
think no difficulty whatever arises in the way of | 
saying that in this particular case these four per-. 
sons did constitute an ‘association of individuals’ . 
within the meaning of both s. 3 and s. 55, Income, 
Tax Act, 1922.” vere 
With that passage I respectfully agree. - 
It would be unfortunate indeed if a deci- 
sion, which must necessarily depend in. 
each particular case upon a different set of, 
circumstances, were taken as being an, 
attempt to define, or to lay down a hard. 
and fast rule, as to what may amount to. 
an association of individuals, 
“The only matter before us is whether 
in the‘ present case the Commissioner of ' 


. Incomertax had -before him material from- 


which ‘be could draw the conclasion that‘ 
such an association of individuals had been ' 
formed and was in existence and was there- 
fore. assessable to income-tax under the’ 
section mentioned. I am clearly of opinion: 
that he had before him such material. The: 
members of the family, who enjoyed, each: 
of them, a share of the rents of these two: 
houses in Rangoon, had not, it is true, 
become members of the association by a 
joint purchase or any conmon enterprise, 
but they had become so involuntarily, being. 
the recipients of the estate of their father. 
However they continued in that relation- 
ship over a period of nearly 35 -yeafs. 
They retained the property alike through. 
times of:general financial. prosperity and‘ 
depression : - when. the price was low, théy- 


perty was: still retained: and, in my opi». 
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ion, the length of time during which they 
‘consented to the continuance of this 
—mssociation is strong evidenze that they 
sombined voluntarily together in order to 
»btain gaia or profit from their association. 
The association, which eriginally came into 
Moeing outside their own Volition, was main- 
ained, and that in itself, to my mind, was 
aVidence -upon which the Court might find 
+ a particular case (though .is would not 

e bound to findin any given cise) that 
here was an association withia the mean- 
ing of the section. Not only that, but wa 
are informed that they had, for the pur- 

pose of managing these properties, confided 
their interest, each of them, to one and the 
«same individual, Mr. M.A. Baporia, and in 
the case which Dr. Rauf cited to us in 
support of his contention that there was no 
real measure of agreement among co-sharers 
of the property, the Bench carefully reserv- 
ed from their consideration the existence 
of any such circumstances. In Commis- 
sioner of Income-tax v. Mufti Muhammad 
Aslam (2) at p. 112 the judgment remarks: 

“We express no opinion as to what the position 
would be if the co-owners vf an income producing 
property appointed one or more persons, whether 
from among themselves or from outside, to perform 
all the functions of a.common scheme of manage- 
ment," 

There is, it is true, no express evidence 
of a common scheme of management hare 
but there is evidence that-all the beneficial 
owners confided the business matters con- 
nected with this house property to one and 
the same gentleman, who managed it 
doubtless for them upon the same terms 
and with the same objectin view. There 
has been pressed upon us an apparent dif- 
ference between the judgment of Panck- 
ridge, J. in In the matter of Keshar Dzo 
Chamaria °(3) and the judgment of 
Beaumont, C. J. in In re Dwarakanath 
Harisehandra (4).. I am in agreement with 
the views expressed by Beaumont, U. J. who 
explained that they had already followed the 
decision in In the matter of Messrs. B. N. 
Elias (1), to which I have already alluded, 
in Commissioner of Income-tax, Bombay FV. 
Laxmidas Devidas (>). The learned Obief 
Justice remarked that the only distinction 
between that case and the present one was 
that the original association in the present 

(2) I LR (1937) All, 108 at p. 112; 169 Ind. Oas. 969; 
SA Oe All. 617; (1936) A L J 1109; 1937 AL R 619; 

(3) I L R (1937) 2 Cal. 358; 172 Ind. Cas, 807; AIR 
1937 Cai. 583; 10 R O 430, 

. (4) (1937) 5I T R 716, 
fl (5) 39 Bom. L R 910; 173 Ind. Oas. 482; AIR 1938 
Bom. 41; I L R (1937) Bom. 830; 10 R B 335, 


OOMMISSIONER OF INCOME TAX, BURMA V. M. A BAPORTA (RANG.) 


263 


case was not a voluntary act on the part 
of the assessees (they received it under a 
will), but as sson as they elected to retain 
the property and manage lt as B joint 
venture producing income, it seemed to 
him that they became an association of 
individuals within the meaning of the In- 
come Tax Act, In the case to which I have 
referred, which Panckridge, J. decided, the 
question for devision was whet-er the mem- 
bers of a formerly undivided Mitakshara 
family were an association of individuals 
after the passing of a preliminary deeree for 
partition, and Panckridge, J. said : 

“With regard to the contention that the owners 
are an association of individuals within the mean- 
ing of s. 3, it is enough to say that this point is 
not raised in the letter of reference. 

His subsequent observations are, there- 
fore, in the nature of obiter dicta. He con- 
Waneh opinion, however, the words ‘other associa- 
tion of individuals’ must be construed according to 
the ejusdem generts rule with reference tothe word 
‘firm’ preceding it and they do not cover members 
of a. formerly undivided Mitakshara family after a 
preliminary decree for partition has been made. 

This expression of opinion would have, 
no doubt, been stated in more meticulous 
language if the learned Judge had not been 
conscious that he wae giving expression 
merely to an opinion which was not neces- 
sary for thé deeision cf that case and, in 
my view, he can by no means be held to 
have meant to say that tne words ‘‘associa~ 
{ion of individuals” were to be construed 
with reference to the word ‘firm’ _preced= 
ing them only and had his attention been 
drawn to the point he would doubtless have 
held that they should be construed ejusaem 
generis with all the other groups of persons 
mentioned, namely Hindu undivided family, 
company, as well as firm. Accordingly, in 
my view too much has been made of the 
alleged difference of opinion, and [um of 
opinion the answer to t:e first question 
should be in the negative. 

With regard to the second question, [ 
also think that the answer should be in the 
negative, But the quesilcn 18 framed so a3 
to put before us # proposition that an indi- 
vidual might, merely by inheriung a share, 
be a member of an association. ‘The posi- 
tion as it appears to me is tlis. When he 
inherits a share in property, he has the 
opportunity of deciding whether be will by ; 
reasor of having inherited that share, form 
an associaticn of individuals cr renounce 
such a relationship; andif there is evidence 
that he has chosen the former aliernative, 
it will be a matter upon which tke Gommis- 
sioner caa base his ultimate decision, By 
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merely inheriting a share of property, how- 
ever, I am satisfied that no person can 
become a member of an association of in- 
dividuals, unless there is some forbearance 
or act upon his part to show that his inten- 
tion and will accompanied the new status 
which he has been asked to receive. 

With regard to the last question. I think 
‘the answer should be in the affirmative. 
“The matter, as I have said before, in all 
-these cases resolves itself in the last resort 
to a pure question of fact, provided there is 
‘any material upon which the Commissioner 
of Income-tax can come to a conclusion. It 
is not for us to say how many facts, or of 
what nature, in each particular case, he 
should desire to see before arriving at the 
conclusion that there is an asscciation of 
individuals within the meaning of this sec- 
tion : it is enough for our purpcse if we say 
here that such facts were present. There- 
fore, in my cpinion, this reference should 
be answered accordingly. The applicant will 
have to pay the costs of the reference 
fifteen gold mohurs. 


Baguley, J.—I agree. 
. Sharpe, J.—I agree. 
-S Answered accordingly. 





CALCUTTA HIGH COURT 
Civil Rule No. 1428 of 1938 
January 12, 1939 
EpnaLEY, J. 
BARADA KANTA BANERJEE— 
PLAINTIPF—PETITIONER 
Versus 
JITENDRA NATH MUKHERJEE— 

f OPPOSITE Party : 
Civil Procedure Code (Act V of 1908:, 3. 24—Suit 
valued at Rs. 238 instituted in Court having small 
cause powers upto Rs. 300—Suit transferred to another 
Court under 8.24, having small cause powers upto 

Bs. 100 onlu— Latter Court, if can try it. 
, A suit valued at Rs. 238 and odd was first instituted 
in the Court of the Munsif with Small Cause powers 
upto Rs. 30, but was subsequently trausferied by the 
District Judge under s. 24, Civil Procedure Code, to 


another Court with Small Cause Court jurisdiction up 


to Rs. 100 only : 

‘Held, that the latter Court had jurisdiction to try 
the suit after it had been transferred to that Court by 
the District Judg@under s. 24, Civil Procedure Code, 
even though that Court was not vested with Small 
Cause Court powers overRs 100. Murugesa Mudaliar 
w. Venkata Kesavalu Chetty (1), not followed. Badal 
Chandra v. Srikrishna Dey (2; and Parshettamdas 
Cheeta Shah v. Firm of Bhagubhai Nathubhai (3), 
relied on. 


O. Rule from the judgment of the Second. 
dated ` 


Court Munsif, Krishnagar (Nadia), 
July 27, 1938. 
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Mr. Benny Krishna Mukherji, for th 
Petitioner. 
Mr. Bijali Bhusan Sanyal, for th 


Oppcsite Party. 

Order.—The main point urged in thi: 
case is that the @ourt 
had no jurisdiction to try this sui 
which was valued at Rs, 2385-0,. I: 
appears that the suit was first instituted in 
the Court of a Munsif with Small Cause 
Court powers up to Rs. 300 but was sub- 
sequently transferred by tke District Judge 
under s. 24, Civil Procedure Code to another 
Court:'with Small Cause Court jurisdiction 
up to Rs. 100 only. In support of the 
contention, the learned Advocate for the 
petitioner relies upon a decisicn of the 
Madras High Court io Murugesa Mudaliar 
v. Venakata Kesavalu Chetty (1, in which 
Ayyar, J. held that he could not 

“agree with the contention that an order of transfer 
passed under sub-cl. (4) of s. 24, Civil Procedure 
(ode, could invest a Court not having the Small 
Cause Court jurisdiction with one; nor could such 
an order enable a Judge having the Small Cause 
Court jurisdiction up to a particular limit to try 
na a Small Cause Court suit, a suit exceeding that 
mit. 2 
A contrary view appears, however, to 
have been taken by the Oalevtta High 
Court in Badal Chandra v. Srinkrishna 
Dey (2), and also by the Bombay. High 
Court in Parshottamdas Chunilal Shah V. 
Firm of Bhagubhai Nathubhai (3). Having 
regard to the principle laid down in the 
two last-mentioned decisions, I am of 
opinion that the Court below had jurisdic-" 
tion to try the suit after it had been’ 
transferred to that Court by the District 
Judge under s. 24, Civil Procedure Code, 
even: although that Court was not vested- 
with Small Cause Court powers over 
Rs. 1€0 | 

As regards the merits of the case, the 
judgment contains a finding to the effect 
that the plaintiff was unable tò establish 
his case. In these circumstances, I donot 
think that this is a case in which this 
Court should exercise its revisional jurisdic-. 
tion under s. 115, Civil Prccedure Code. 
The Rule is accordingly discharged with 


costs. Ths hearing fee is assessed at one 
gold mohur, 
D. Rule discharged, 


(1) A IR 1929 Mad. 513; 121 Ind. Cas. 481; 56 M LJ 
649; 29 L W 810; Ind. Ral. (1930) Mad. 177. 

(2) 56 O 588; 120 Ind. Cas. 569; A I R 1929 Cal, 354; 
490 LJ 237; Ind. Rul. (1980) Cal. 61. 

(3) 56 B 387; 139 Ind, Cas. 194; A I R 1232 Bom: 486; 
34 Bom. LR 931; Ind. Rul. (1932) Bom 479. : 


of Small Cause-— 


1939. 


OUDH CHIEF COURT 
Criminal Appeal No. 161 of 1939 
July 24, 1939 

` ZIA-UL HASAN, C. J. AND BENNET. J 
BHAGWATI ann orners—AcousED ` 
—APPEIg.ANTS 
VETSUS 
KING-EMPEROR—Compiatnant 
=~ RESPONDENT 

Penal Code (Act XLV of 1880), ss. 147, 34, 302, 325 
—Held on facts that there wus no unlawful assembly 
of five or more persons—Accused held intended to give 
only sound beating to deceased and that offence fell 
under s. 325 read with s. 34 

Held, after considering the evidence that the Ad- 
ditional Sessions Judge was not justified in holding 
that there wasan unlawful assembly of five or more 
persons, and on this view the conviction under s. 147, 
Penal Code, could not stand. [p. 266, col.1.] 

Held, also that since the common intention of the 
accused was merely to give the deceased a sound 
beating, it must be held that the offence committed by 
them fell under s. 325 read with s.34 of the Penal 
Code, and not under s. 802 read with s. 149. [p, 268, 


col. 2,] 
{English law distinguished.]} 


Cr. A. against the order of the Additional 
aos Judge, Bahraich, dated May 11, 
1939. 


Messrs. R. F. Bahadurjt and P. M. Bhatt, 
for the Appellants. 

The Government the 
Crown. 

Judgment.—The appellants Bhagwati, 
Wachchu, Sheoraj and Saktu have been 
convicted by the learned Additional Sessions 
Judge of Bahraich under s. 302 read with 
s. 149 of the Indian Penal Code and sen- 
tenced to death. The case bas been 
referred for confirmation of the sentence. 
The appellants have also been convicted 
under s. 147, Indian Penal Code and sen- 
tenced to two years’ rigorous imprisonment. 

The appellants are all . comparatively 
young men. Bhagwati and Bachchu are 
brothers. Bhagwatiand Bachchu are the 
nephews of Sheoraj. All the appellants 
live in the same village of Rampur. 

The prosecution story is a simple one 
and tor the most part it has not been dis- 
puted by the learned Oounsel for the 
defence. The appellant Sheoraj is married 
to a young girl, named Musammat Pala, 
who is the daughter of a man named 
Lachhman. Itisin respect of Lachhman’s 
death that the appellant have been con- 
victed. 

The evidence of Musammat Pala shows 
that on account of some petty matter she 
was beaten by her husband, Sheoraj, and 
his nephew Bhagwati, as a result of which 
she went to her parents’ house, and told the 
whole story to them. Two days later 


Advocate, for 
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Bhagwati came to the village and inquiry 
was made from him by lLachhman’s 
brother, Ram Nath, as to the incident 
deposed to by Musammat Pala. Bhagwati 
denied having struck the girl, but Ram 
Nath and Lachchman did not believe this 
denial, and they gave hima beating. This 
portion of the girl's story is corroborated by 
Ram Nath. Both these witnesses say that 
Bhagwati uttered athreatas he went away 
to the effect that be would “show his 
manliness” two days later. 

According to the evidence of several 
prosecution witnesses Lachhman was work- 
ing in h's field with his wife, Musammat 
Naina, two days later that ison November 
28, 1938. Their son, Bhulai, a boy of 14 
years, was also with them. A large 
number of persons, including the four 
appellants, are said to have come armed 
with lathis and to have surrounded 
Lachhman, He was, however, actually 
struck only by the four appellants. After 
he had been beaten the appellants turned 
their attention to Musammat Naina and she 
also received some injuries. 


It appearsthat Lachhman was dead when 
he was picked up. The oecurrence is said 
to have taken place about noon and it was 
reported at a Police Station four miles away 
at 6 r, m. the same evening. 

Apart from the four appellants certain 
other persons namely Dasrath, Bhajan and 
Bharosey, were mentioned in the First 
Information Report as responsible for the 
attack upon Lachhman, but the report does 
not clearly show that they were present. 
The evidence that was produced in the 
case does not implicate Dasrath: it 
implicates Bhajan and Bharosey as persons 
who were present and instigated the four 
appellants to strike the deceased. 

The case was brought against the four 
appellants, Bhajan, Bharosey, and a seventh 
man, named Hubdar, who was not named 
in the report. The Additional Sessions 
Judge did not consider that it had been 
prcved that Dashrath, Bhajan and Bharosey 
bad taken part in any way in the assault on 
Lachhman. He observed: 

“Their presence on the spot is not even clearly 
shown. The words now attributed to them do not 
find place in the First Information Report. I 
think it is an after-thought that these two persons 
are impleaded and I am not prepared to believe 
the evidence about their participation in the crime, 
They are alleged to have taken no part in beating 
Lachhman and if they were present, they were only 
spectators. There isno evidence to show that they 
formed part of the unlawful assembly, I very 
much doubt their presence even on the spot and 
no offence is brought home against them." f 
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With regard to Hubdar he added: 

“As regards Hubdar, I find that there is no 
mention of his name in the First Information 
Report. Nor do I find that he is named by P. Wa, 
Nos. 1, 2, 3 and6 who say that he ‘presumably 
Ram Nath, P.W.No. 8) has named all the per- 
sons in the First Information Report who were 
present at the time of oceurrence. It is only in 
identification proceedings that Hubdar appears.” 

But while holding that only the four 
appellants were directly responsible for 
- Lachhman’s death the Additional Sessions 
Judge accepted the prosecution case that 
there were alsc a large number of other 
persons who were members of the unlawful 
assembly alleged. The principal witnesses 
in the case all say that about 18 or 19 
persons, including the eppellants, came to 
tle place armed with lathis. TLe Addi- 
tional Sessions Judge accepted tbis and 
further observed that they all began to 
beat Lachlman. Since only 12 injuries 
were found on Lachhman, it is quite clear 
that they could not allhave taken part in 
beating him. Moreover, it is not suggested 
by the witnesses that any one but the four 
appellants took part in the beating. It is 
also significant, we think, that not a 
single witness can give the names of any 
of these 18 or 19 persons apart from the 
four appellants, and Bhajan and Bharosey. 
We feel considerable doubt therefore 
whether the Additional Sessions Judge was 
justified in hclding that there was an 
unlawful assembly of five or more per- 
sons, and on this view the conviction under 
s. 147 as wellas the conviction under 
a. 302 read with s. 149 of the Indian Penal 
Code, cannot stand. 


Tle medical evidence shows that there 
were 12 injuries on Lachhman's body. 
These co: sisted of two serious wounds on 
the head: eight contusions, mostly on the 
upper part of the body,an abrasion on the 
right forearm, and an abrasion on the left 
ear. 

Of the two injuries on the head one was 
a contused wound 4” x$” scalp deep on the 
right side ofthe head two and a half inches 
above the right ear; the other was a 
contusion 3x2" on the right temple. The 
Civil Surgeon of Bahraich. who performed 
the post mortem examination, noted that 
there was ecchymosis on the right side of 
the tissue of the scalp, and a fissured 
ffacture three inches long involving the 
outer part of the right parietal and the 
right temporal bones, „tkis being situated 
below injury No 2. 

The membranes ofthe brain were con- 
gested and death was due to compression 
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of the brain, resulting from haemorrhage, 
All other organs were normal. 

It would appear from this that the 
ecchymosis on the right side- of the 
tissue of the scalp was due to the wound 
on the rigbt side of thehead above the 
right ear, and the fissured fracture to the 
contusion on the right temple beneath 
which it was found. 2 

The medical evidence does’ not’ clearly 
show which of these two injuries was res- 
ponsible for the haemorrhage which result- 
ed in death, and possibly this could not 
be ascertained. It may be that there was 
haemorrhage from both injuries. 

It has been contended on behalf of the 
appellants that these injuries on the head- 
may have been caused by a single blow, 
There was no inquiry from the medical 
witness on this point, and we are inclined 
to doubt whether this is likely. We 
think it more probably that two blows 
were inflicted. Atthe same time it is, 
of course, possible that both these blows 
were struck by the same person. 

Since it has not been argued on behalf 
of the appellants that they were not 
responsible for Lachhmans death and 
since it has only been contended that the 
offence falls not under s. 302 but under 
s. 325 of the Penal Ccde, it is only neces» 
sary forusto examine the reasons which 
induced the Additional Sessions Judge 
to find the appellants guilty under the 
former section. eee 

The Additional Sessions Judge has refer» 
red first of all to certain cases in sup- 
port of his view thateach of the appel- 
lanis must be found guilty of murder. 
We do not think that these cases are 
really applicable. The Additiorial Sessions 
Judge has referred to the case of Mana 
Gen ial v. Emperor A, I. R. 1930 Bom. 453 
(1) as showing that a person who volun» 
turily inflicts injuries such as to endanger 
life must always, except in the most 
exceptional and extraordinary cireum- 
stances be taken to know that he is likely 
to cause death of the person on whom he 
inilicats injuries. The Additional Sessions 
Judge has then stated as a fact that all 
the four appellants gave latht blows on 
Lachhman’s head and that they must have 
known that their act was so imminently 
dangerous that it must, in all probablity, 
cause death. But since there were only 
two injuriee on the head at the most, it 


(1) A IR 1920 Bom. 483; 129 Ind. Cas, 351; 32 Bom. 


` L R 1148; 32 Or, LJ 289; Ind. Rul. (193b) Bom. 159; 


(1930) Cr. Oas. 1019. 
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quite- impossible that all four appellants 
id have struck. Lachbman on the head. 
„the most twoof them could have done 


athis assaulied * an unarmed person and 
eat. him in such a way that he died, 
hey are guilty of culpable homicide 
mounting to murder, that the intention 
f.causing death can be inferred from 
easonable and probable result of the act 
r-conduct of the accused, and that in 
ase-death is caused, even though there 
s'no desire on the part of the accused 
o kill the deceased, they must be taken to 
ave.had knowledge that their act must, in 
all probability, cause death or such bodily 
injury as is likely to cause death. In this 
case five men assaulted two other men so 
severly with lathis that they died. One of 
the deceased had his breast bone fractured 
and.injury was also caused to the peficar- 
dium. ‘The other deceased had his skull 
fractured and also his breast-bone. The 
evidence showed that both men were 
knocked down and beaten as they were 
lying on the ground with such violence that 
they died on tke spot. We think that an 
assault of this kind can be distinguished 
from. that under consideration. In the 


was beaten after he had fallen down. It is 
true- that the evidence of one witness does 
suggest this, but the evidence of another 
suggests that as soon as Lachhman fell 
down, the appellants turned on Masammat 
Naina. -And while the bodily injuries in 
the case of Hanoman and others v, King- 
Emperor (2). were so severe as to be the 
cause. of immediate death in the case of 
one: deceased, it has been shown in the pre- 
sent case that while the injuries inflicted 
on the bcdy were numerous, they were not 
of a very serious nature, It is not shown 
that any fracture was caused except that 
on the head, nor has it been skown that 
there was any internal injury. - 

In another case referred to by the lower 
Court, samely Chait Singh and others v. 
King Emperor 11 O. W. N. 1543 (3), it was 
held by this Oourt that where several 
persons. armed with lethal weapons, such 
gos L J.926; 21 Ind, Cas, 1005; 14 Or. L J 685; 


(3 110° W N 1543; 153 Ind. Cas. 81; 7 R O 286; 36 
Grid 249; AT R 1935 Oudh 110; (1935) Or, Gas, 
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as lathis and kantas, assault a single per- 


gon and strike him several times on a 


vital part of his body, not only the person 

who actually inflicted the fatal blow, but ` 
all are guilty of causing his death, inas- 

much as the death was caused in the 

prosecution of the common object, and 

the rioters, even before they moved to 

action, knew that death was likely to be 

committed in the prosecution of their 

common object. We think that this case algo 

can, without difficulty, be distinguished from 

that under consideration. In the. case of 

Chait Singh and others v. King-Emperor(3), 

some of the rioters were armed with kantas 

which may be considered to bea weapon 

of a more lethal nature than a lathi. 

In Chait Singh and others y. King-Emperor 

(3), the deceased was struck several 

times on a Vital part of his body, while 

in the present case the deceased Lachh- 

man was struck only twice on a vital 

part, Moreover, in the present case the 

fact that ten other injuries were inflicted 

by the appellants on nonevital parts of the 

body, all these injuries being apparently 

simple in nature, indicates an intention 

merely to give the man a severe beating 

rather than an intention to kill him. We. 
do not think in the circumstances that it 

can be said that the appellants knew that 

death was likely to be committed in the 

prosecution of their common object. The - 
appellants were connected with the deceas- 
ed and it is not likely, in our opinion, that 
they ever contemplated a fatal sequel to 
their attack upon him. 


The Additional Sessions Judge referred 
to arecent ruling of this Court, Zahid Khan 
and others v. King-Emperor (4) but distin- 
guished it from the case under consideration. 
He observed that the ruling in Zahid Khan 
and others v. King-Emperor (4) shows that 
where several persons attack another 
and his death is caused by a single blow 
with a lathi, but the other injuries found 
on his body do not indicate a.determina- 
tion to beat him to death, it is not possible 
to hold that death was caused by doing 
an act with the intention of causing death 
or with the intention of causipg such bodily 
injury as is likely to cause death, but it 
may be held that death was caused by 
the doing of an act with the knowledge 
that by such act the person who did it was. 
likely to cause death, the case falling with- 


(4) 19390 W N 7; 179 Ind, Oas. 338; 11 RO 163; 
1989.0 L R 22; 40 Or. L J 187;A IR 1939 Oudh 
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inthe knowledge clause of s. 299, Indian 
Penal Code, and that in such a case, if it 
is not known which of the persons concern- 
ed actually struck the fatal blow, it is not 
possible by the application of s. 34 tocon- 
vict any of the persons taking part of an 
offence under the second part of s. 304 of 
the Penal Code. (on 

The Additional Sessions Judge distingui- 
shed the case cited from that under 
considera'ion inthis way. He observed. 

“This ruling does not fully apply to the facts 
of the case before me. Here lt is not shown that 
death was due to a single blow and then the 
evidence shows that all the four persons gave 
lathi blows and there is no doubt about the 
giving of the fatal blow.” 

The only difference between the two 
cases that we have been able to discover is 
that in Zahid Khan and others v. King- 
Emperor (4) death was caused by a single 
blow, whereas in the present case it was 
probably due to two blows. Itis not pos- 
sible to say by which of the appellants the 
fatal blow or blows was struck, and we 
` think, therefore, that the case of Zahid Khan 
and others v. King-Emperor (4) is more 
applicatle than the other cases referred 
to by the Court below. 

In Zahid Khan and others v. King» 
Empercr (4) the accused were not charged 
with rioting as they were in ihe present 
case. It has been contended by the Counsel 
for the Crown that there might be a convic- 
tion under s. 302 read with s. 149, Indian 
Penal Code, . . . in circumstances similar 
to those under consideration, though in 
the same circumstances ttere could not be 
a conviction under s. 302 raad with s. 3+, 
the reason being that it is imma‘erial for 
the purpose of a conviction under s. 149 
that there should be a common intention 
bo. commit the actual offence with which 
the accused are charged, while for the 
purpcse of s. 34 it is necessary to find that 
they had a common intention to commit 
that offence. For the purpose of s. 149 it 
is sufficient to find that the act committed 
was committed in furtherance of the com- 
mon object. 

‘Since, however; for the reasons which we 
have given, we are not prepared to uphoid 
the conviction of the appellants under s. 147, 
cr under s. 302 read with s. 149. it is 
unnecessary for us to consider this aspe:t 
of tbe matter. As it has been established 
to our satisfaction tbat more than four 
persons took part in the affair, the appel- 
lants can only be convfcted with the -assis- 
tance of s, 34, Indian -Penal Code. It has 
_pbéen contended by the defence Counsel, 
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and it is conceded by the Counsel for the 
Crown that the common intention of the 
appellants was merely to give the deceased 
a sound beating, and on that view it must 
be held that the offence committed by 
them falls under s. 325 read with s. 34 of- 
the Indian Penal Code. 

We accordingly allow this appeal to the 
extent of setting aside the convictions of the 
appellants under s. 147 and the “sentences of 
two years’ rigorous imprisonment passed 
under this section and of substituting for 
the conviction under s., 302 read with s. 149 
a conviction under s. 325 read with s. 34 of 
the Penal Code, anda sentence under the 
latter sections of seven years’ rigorous ime 
prisonment on each of the appellants for the: 
sentence of death imposed by the lower 
Court under s. 302 read with s. 119. 


D. 


NAGABHUSHANAM 


Appeal allowed, 


ed 


MADRAS HIGH COURT 
Criminal Revision Oase No. 184 and 
Petition No. 168-.of 1939 
March 6, 1939 
LAKSHMANA Rao, J. 
BANALAMUDI PARANDHAMAYYA AND 
OTHERS—PETITIONRRS 
versus 
Y. NAGABHUSHANAM— RESPONDENT 
Criminal Procedure Code (Act V of 1898), s. 195(1) 
{b)—Trial for offence for forgery of will — Objection 
as to jurisdiction that complaint made without 
sanction under s. 195 (1) (bj of those Courts where 
will was already used, was barred—Objection should be 

dealt with before recording entire evidence. 

Where at the trial for an offence of forgery of a 
will of a dead man an objectionis raised as tothe 
jurisdiction of the Magistrate to try the case on the 
ground that the complaint of the offence alleged in 
respect of the said will madewithout sanction under 
s. 195 (1) (b), Oriminal Procedure Gode of the Courts 
where it was already used and acted upon was barred, - 
the objection goes to the root of the case and it 
should not be reserved for consideration till the entire 
evidence is recorded. , 

Or. R. O. and P. to revise 
Stationary Sub-Magistrate, Ponnur, 
January 23, 1939. i 

Mr. J. Krishnamurthi, for the Petitioners. 

Mr, A Lakshmayya, for the Respondent. ` 

Mr. K. Venkataraghavachari, for the 
Crown. 


Facts.—Complaint was preferred against 
the petitioners on the allegation that they 
had forgad a will of a dead man with a 
view to deprive the complainants of the 
properties belonging to the deceased to` 


order of 
dated 


- which the said complainants were entitled. 


to as the nearest reversioners of the deceas:.. 


1939 


ed. The complainants had preferred 
earlier against the petitioner and also one 
-Lakshmi Devamma, the widow of the 
deceased, a coniplaint alleging the same 
offence and that compjaint was dismissed 
‘under s. 203, Criminal Procedure Gode. At 
the time the second complaint against the 
petitioners was saken up for trial by the 
Stationary Sub-Magistrate, an objection 
| as to the jurisdiction of the Magistrate to 
try the case on the ground that the said 
will alleged to have been forged was already 
used in several other proceedings befcre 
Courts and “judicial tribunals and was 
acted upon and therefore a complaint of 
the offence alleged in respect of the said 
“will made without sanction under s. 195 
. (1) (b) Criminal Procedure Code, of the 
Courts wheré it was already used was 
barred. On this objection as to jurisdic- 
tion, the Stationary Sub-Magistrate reserved 
_the orders till after the evidence was heard 
.and against that order this revision peti- 
. tion was filed. 

` Order.—The objection raised goes to 
. the roof of the case and it should not have 
“been reserved for consideration till the 
„entire evidence is recorded. The order of 
the Sub-Magistrate is, therefore, set aside 
and he will deal with the objection before 
“proceeding further, after taking such 
-evidence as may be necessary for the 
“decision of the objection. 









Order set-aside, 


we 
——— 


_ LAHORE HIGH COURT 
Criminal Revision No: 1355 of 1938 
November 2, 1938 
Din MUSAMMAD, J. 

ISLAM: UD-DIN—Accusep—Petitionsr 

f versus 
EMPEROR— Opposite Party. 

Criminal Procedure Code (Act V of 1898), a.110— 
Order under s. 110 read with s, 118 cannot be madeon 
. vague allegations that person proceeded against was 
suspected in several cases, of having committed offences 

against property. 
An order under s. 110 read withs, 118, Criminal 
. Procedure Code, cannot be made on vague allegations, 
-88 person proceeded against had been suspected in 
- several cases of having committed offences against 
property, otherwise none would be safe. Unlessthe 
requirements of s. 110 are fulfilled or in other words, 
a man is proved by habit a robber, housebreaker, 
thief or forger or by habit a receiver of stolen pro- 
perty, ete., this drastic measure cannot be taken 
| against him, and if in all cases in which the person 
proceeded against was sent up, he was either dis- 
- charged or acquitted, it cannot be urged that the 
- requirements of s. 110, Oriminal Procedure Code, are 
satisfied. Kundan v. Emperor (1), Kehr Singh v. 
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Emperor (2), Sohan Singh v. Emperor (3) and 
Jogendra Kumar Nag v. Emperor (4), relied on. 

Cr. R. from an order of the District 
Magistrate, Karnal, dated May 14, 1938. 

Mr. R. C. Soni, for the Petitioner. 

Mr. Mohammad Monir, Assistant Advo- 
cate-General, for the Orown. 

Order.—The petitioner was called upon 
by a Magistrate, First Class, to execute a 
bond under s. 110, Criminal Procedure 
Ocde, and his appeal to the District Magis- 
trate failed. Counsel for the petitioner con- 
tends that this order is not legally main- 
tainable inasmuch as the only allegation 
made against the petitioner is that he has 
been suspected in several cases of having 
committed offences against property and 
that that evidence is insufficient. In sup- 
port of his contention, he has relied on 
Kundan v. Emperor (1), Kehr Singh v. 
Emperor (2), Sohan Singh v. Emperor (3) 
and Jogendra Kumar Nag v. Emperor, 
57 Ind. Cas. 910 (4). In Kundan v. Emperor 
(1) Addison, J. observed: “Mere suspicion 
of complicity in this or that isolated offence 
is not evidence of general reputation,” and 
in Kehr Singh v. Empzror (2) he reaffirmed 
this principle. In Sohan Singh v. Emperor 
(3), Fforde, J. remarked that it was not 
enough merely to assert that the person 
proceeded against was a person of criminal 
tendencies or that he was suspected of 
having committed certain crimes. In 
Jogendra Kumar Nag v. Emperor 57 Ind. 
Cas. 940 (4) a Division Bench of the Oal- 
catta High Court held that the existence 
of historyesheets kept by the Police of per- 
sons proceeded against under s. 110, 
Criminal Procedure Code, could not be taken 
into consideration by the Court. 

Apart from authority, to my mind an 
order under s.110 read with s. 118, Crimi- 
nal Procedure (cde, cannot be made on 
vague allegations, otherwise none would be 
safe, Unless the requirements of s. 110 are 
fulfilled or in other words, a man is proved 
by habit a robber, housebreaker, thief or 
forger or by habit a receiver of stolen pro- 
perty, ete., this drastic measure cannot be 
taken against him and if in a case like the 
present, the prisecution wjinesses them- 
selves admit that in all cases in which the 
person proceeded against was sent up, he 


(1) 9 L 133; 104 Ind. Cas. 253; A IR 1928 Lah, 49; 
28 Or. L J 813; 29 P L R 368. 

(2) 9 L 586; 109 Ind. Cas. 127; A I R 1929 Lah, 41; 29 
Cr. L J 479;29P LR 443, 

O AIR 1926 Lah, 45; 89 Ind. Cas, 513; 26 Cr. LJ 


1377. 
, ae 57 Ind, Cas. 940; AI R 1920 Cal. §56;21 Cr. LJ 
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was either discharged or acquitted, it can- 
not be urged that the requirements: f s. 110, 
Criminal Procedure Ocde, are satisfied. Be- 
sides as against the twenty witnesses exa- 
mined by the prosecution, some of whom 
are Police offiéials, the petitioner has also 
examined twenty witnesses and barring 
Lala Savitri Parshad, Treasury Officer, 
Simla, who had been summoned merely to 
prove an crder made by him dropping pro- 
and attachment proceedings 
against the petitioner in a case pending 
before him, all the remaining witnesses 
who are both respectable and independent 


- have deposed that the petitioner's character 


is reputed to be good. In these circum- 
stances the order made against the peti- 
tioner cannot be maintained. I accordingly 
accept the petition and set aside the order 
requiring the petitioner to execute a bond 
under s. 110, Criminal Procedure Oode. 

8. Petition accepted. 


————_ 


ALLAHABAD HIGH COURT 
First Appeal No. 404 of 1934 
February 8, 1939 
BENNET AND Varma, JJ. 
SURAJPAL SINGH anp oTaErs— 
. DEFENDANTS—APPELLANT3 
Mao versus 
SHRI 108 PUJA PAD UDIT PANOH _ 
PARMESHWAR PANOHAITI AKHARA . 


. UDASI NIRWANI—PLAINTIFF AND ANOTHER 


—DEFENDANT— RESPONDENTS 

Hindu Law—Alienation—Father—After-born sons 
—When can challenge—Alienation during life-time 
of minor son—Subsequent to death of son another son 
born—Right of living son to challenge—Gap between 
death of first son and birth of subsequent son, if 
releyant—After-born minor sons challenging mortgage 
by father and showing that minor son was born before 
execution of mortgage—Burden to prove that he was 
dead at time of execution is on mortgagee — Legal 
necessity — Saving property of sister's son, if legal 
necessity— Liability cast by manager on family pro- 
perty by purchase of property Jor which family is 
unable to pay, if for family benefit— Debts—Antece- 
dent debts—Power of manager, who isnot father to 
bind family property by discharging pre-existing debts 
—Haecution of pro-notes on conditions that mortgage 
for loan would be executed afterwards — Time pur- 
posely allowed to lapse between two transacttons-— 
Loan on pro-ngtes, if antecedent debt — Manager 
borrowing money for purposes not for family benefit 
or neceasity—His power to mortgage family property 
for discharge of suth personal ltabiltty—Transfer of 
Property Act (IV of 1882), s. 3—Statement of attest- 
ing witness that deed was rend out and explained 
before the executant signed it—Held, sufficient proof 
of attestation — Registration Act (XVI of 1908), 
88. 34, 38— Sub-Registrar visiting executant on com- 
missionand getting his admission asto execution— 
Date of visit, if has bearing on provisions of s. 34. 

The rulethat a minor born after theexecution of 
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the mortgage where there was no minor existing a» 
the time of execution cannot raise the question o 
want of legal necessity, does not apply in a case wher: 
the Court has held that the mortgage transuctionmas~ ~ 
be validly challenged in -regard to some of the item. 
init. [p. 278, eol. 2.) | 
Where father morig@yes some joint family property 
during the life-time of a minor son, but that son dier 
and subsequently another son isborn whochallenge: 
the mortgage deed on the ground of want of lega; 
necessity, there is no authority for the propositior 
that the existing minor son can challenge the aliena 
tion only if there is no gap between the death of the 
minor sonand the birth of the existing minor son 
Visweswara Rao v, Surya Rao (10), not followed. 
Sita Ram Singh v. Chhedt Singh (11), distinguished. 
Where after-born minor sons challenge the mort- 


gaged deed executed by their father on the ground 


of want of legal necessity and insupport of their 
right to challenge, they prove that a son had been» 
born to their father before the mortgage in questiom 
was executed and was alive at the time, the burdem 
then lies on the mortgagee to show that the minor 
son who was born prior to the mortgage transactio 
had died before the mortgage was exeetited.. _ 
{Oase-law relied on.} 3 . 
Where the manager borrows money for advancing 
it to sister's son to save his property from -euction 
sale, the purpose is not a legal necessity_for the joint 
family. Sister's son belongs to another family: and 
his property is not connected with the joint-family 
property, : ag Siete See 
It cannot be said to be beneficial to a joint Hindu 
family for the managerto purchase property for 
which the family is unable to pay and when-the 
family is unable to pay, it is certainly -not-for thé 
benefit of the family that a liability should be čast 
PH, the joint family ancestral property, .{p. 273, 
col; 1. ode ae ee aE 
The question whether a. debt is antecedent or-not 
arises only when the father makes a transfer.. It is 
the privilege of the fathéralone’to burden thé family 
estate by; mortgagé for discharging an antecedent 
debt which must be a debt of hisown, A manager 
of thefamily who is not the father cannot bind 
the estate merely by discharging a pre-existing debt 
of the family. Chiranji Lal v. Bankey Lal (12), 
followed. fp. 277, col. 1.J 
Antecedent debt means antecedent in fact as well 
as in time, that is tosay, that the debt must be truly 
independent and: not part of the transaction im- 
peached. Brij Narain v. Mangala Prasad (13), relied 
on. [ibid.] z j i 
Wheremoney is borrowed on promissory noteson 
condition that subsequently a mortgage would be 
executed, it cannot be said from the fact that some 
time is allowed to elapse between the promissory 
notes and the mortgage, to get an advantage of the | 
law of antecedent debts, that the transaction of mort- 
gege is independent of the transaction of promissory 
notes and consequently the loan on pro-notes does not 
constitute an antecedent debt. z : 
Wherethe manager borrows money ou pro-notes ` 
for purposes which are not for joint family benefit or 
necessity, he cannot mortgage the family property for 
the discharge of such liability which is his personál 
one.. The minor members of the family -are entitled 
to challenge such mortgage on the ground of want of 
legal necessity. : 
The statement by the attesting witness that the bond 
was read out and explained by the writer'and. then 
the executants and attesting witnesses signed it, 
implies that the attesting witnesses signed in the 
presence of the executants -and therefore the attesta- 
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tion must be deemed to bê düly proved within the 
meshing of s. 3, Transfer of Property Act. [p. 271, col, 


Where the Sub-Registraron commission visited the 
village of the executant and obtained her admission 
of execution, the date of his doing so under s. 38, 
Registration Act, has no beering on the provision in 
a. 34 which is-for persone not exempt from appearing 
under that section to appear before the Sub-Regis- 
trar. [p. 272, col. 1.] 

F. A, from the decision of the Sub Judge. 


Allahabad, dated April 30, 1931, 


BURAJPAL SINGH V. PANGHATTI AKHARA (ALL.) 


271 


Messrs. P. L. Banerji and H. P. Sen 
for the Appellants. 

bir Tej Bahadur Sapru, Messrs. Haribans 
Sahi, P. N. Sapru ann S. N. Sahai, for the 
Respondents. 

Bennet, J.—This is a first appeal by 
certain defendants against a decree by a 
learned Civil Judgein favour of the plaintiff 
‘on a simple mortgage deed. The family 
tree of the defendants is as follows: 


HANUMANT SINGH 





| 
Mahabal Singh (d. 1919)— 
Musammat Lakhpati 
Kunwar (defendant No. 7). 


Brijmangal Singh 
(d, 1905) 


| 
Sheo Mangal Singh 
(defendant ~ 
No. 1.) 


I 
Surajpal Singh, (defendant No. 2.) 





Sheo Partab Singh 


(died issueless) (defendant No. 4.) 





Baramdin Singh 
(defendant 
‘No. 3.) 


The ` plaintif sued on this mortgage 
executed by defendant No.1, Sheo Mangal 
Singh and defendant No. 2, Surajpal Singh. 
It was also executed by Musammat Lakhpati 
Kunwar, the widow of Mahabal Singh, but 
in the plaint it was admitted that she was 

‘a widow of the joint family and had no 
ght to the joint family property. Para- 
graph 3of the plaint set out: : 
: “Defendants Nos. 1 to6 are members of a Hindu 
joint family governed’by the Mitakshara Law. Defen- 
dants Nos, 1 and 2, as the headsof their joint family 
executed the mortgage deed sued on for payment cf 
the prior debts and for the valid necessities and the 
benefit of the joint family aforesaid and those 
necessities related to the payment of the arrears of 
revenue and the purchase and the protection of the 
“property owing to which the mortgaged property is 
liable for payment of the amount of mortgage 
claimed...” 

The sum claimed under the mortgage 

was Rs. 80,000 and the property concerned 
` was given in a lengthy appendix, Sch. A. 
A written statement was filed by defend- 
‘ants Nos. 4 to 6, Lal Pratab Singh, Har 
Partab Singh and Rudra Pratab Singh alias 
‘ Obhutku Singh who were among the appel- 
lants and they are still minors. A written 
statement was also filed by Surajpal Singh, 
defendant No. 2, and by his cousin 
Baramdin Singh, defendant No, 
Defendant No. 1, Sheo Mangal Singh 
did not contest the suit. Two preli- 
minary points were argued in this appeal 
which we may briefly mention. One was 
that the document in question had not been 


| | 
Lal Partab Singh Rudra Psrtab Singh alias Har Pratab Singh 
Ohne Saupe (defendant No. 5.) 
o, 6. 





| 
Dharmpal Singh (alive in 1931, 
now dead)=Musammat Sheonath 
Kunwar. : 


proved to have been duly attested. The 
objection taken was that under s. 3, Trans- 
fer of Property Act, it must be shown that 
the attesting witnesses signed the document 
in the presence of the executants and it was 
claimed that, on p.17 this statement was 
lacking in the-‘evidence of the attesting 
witness, Chauharja.Singh. Anothér attest- 
ing witness, Ram Autar, also gave evidence 
on p. 19 and he stated, line 16: 

“The bond was read cutand explained by Sitla 


“Sahai, Patwari, and then the executants and attesting 


Witnesses signed it,” 


We consider that this implies that tke 
attesting witnesses signed in the presence 
of the executants and that the attestation 
was duly proved within the meaning of s. 3, 
Transfer of Property Act. The next objec- 
tion taken was that the registration was 
invalid. This objection was founded on the 
provision in the Registration Act, s. 34, that 
the persons executing the document must 
appear before the registration officer within 
the time allowed for presentation under 
8. 23, ete , that is, four months from the date 
of execution. The endorsement of the Sub- 
Registrar on p. 92 shows that of the execu- 
tants defendant No. 2, Thakur Surajpal 
Singh, appeared before him on January 25, 
1921, and the Sub-Registrar on commission 
visited the village of Musammat Lakhpati 
Kunwar and obtained her admission 
of execution on January 30, 1921, 
Now, as regards this lady, it is stated 
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-in the’ plaint para. 3 and : admitted 
by the defendants that she had no right 
or title to transfer tha property of the 
jciat Hindu family and therefore her 
admission before the registration officer 
had no importance. Moreover, the registra- 
tion officer attended her on a commission 
and the date of his doing so under s. 38 
has no bearing on the provisionin s. 34 
which -is for persons not exempt from 
appearing under that secticn to appear be- 
fore the Sub-Registrar. As regards Surajpal 


Singh, the argument is that the pariod of. 


four months had expired on the date of his 
appearance, January 25,1921. This argu- 
ment is ‘based on the assumption that the 
date of execution was September 22, 1920, 
which is shown on p. 90, twolines from the 
bottom. This date no doubt is the date: 
which was entered by the scribe when he 
drew up this mortgage deed. But the date 
is not written by any of. the exectants as 
the date on which execution took place. 
Moreover, on p, 87, line 43, it is stated in 
the document : : 

“The sum of Rs. 522-8-0 has been taken as a loan 
on Miti Kuer Badi 12 of Sambat 1977, corresponding 
to October 9, 1920, for completion of the document 
and for other expenses.” 

Some details of this amount from the 
plaintifi’s bahi khata are given on p. 33 of 

‘the judgment from line 2 onwards, includ- 
_ing one amount of Rs. 10 given on Septem- 
ber 28: From this fact the Court below 
“came to the conclusion: “The correct date 
of the bond in suit appears to be 
October 22, 19207, and that September was 
written by mistake for October. . We consi- 
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in respect of the property in the village of Jitpur 
on account of the mortgage deed of September 26, 
1 16, which property was purchased on September 3, 
1917, by Sheo Mangal Singh and which encumbrance 
had to be discharged by Sheo Mangal Singh and his 
brothers to save the property; (4) Rs. 8,500 borrowed 
by Mahabal Singh ang Sheo Mangal Singh on, a 
pro-note dated March 14, 1919; (5) Rs. 2,500 borrowed 
by Mahabal Singh and Sheo Mangal Singh under a 
pro-note, dated March 20, 1919; (6) Rs. 2,500. bor- 
rowed by Mahabal Singh alorieeon a pro-note, dated 
March 24, 1919; (7) Rs. 2,000 borrowed by Sheo 
Mangal Singh alone onthe pro-note, dated April 15, 
1919; (8) Rs. 10,000 borrowed by Sheo Mangal Singh 
alone on a pro-note, dated June 12, 1919; (9) Rs. 1,000 
borrowed on a pro-note, dated February 7, 1920, by 
Sheo Mangal Singh alone, (10) Re. 522-8-0 paid cash 
for expenses of execution and registration of the 
mortgage bond in suit.” 


The Court below has disallowed the first 
two items, not on the ground that they 
were taken for an immoral purpose but on 
the ground that these were debts incurred 
by Mahabal Singh who had died in 19)9 
and who was not an executant of the mort- 
gage bond of October 1920 and none of the 
defendants or executants are the descen- 
dants of Mahabal Singh. No cross-objection 
has been framed against this dismissal of 
the claim on items Nos. 1 and 2. We may 
mention here that a crosseobjection has been 
filed but it purports to be merely in regard 
to the property which would be liable under 
the decree asagranted by the Court below 
and learoed Counsel for the respondents did 
not address us in support of this crosse 


-objection and .we therefore dismiss it with 


costs. Item-No, 3-arises as follows: On p. .83 


: there is a sale.deed dated September 3, 


1917, to defendant No. 1 of an. eight anna 


.Share in mauza Jitpur. On this property 
‘there was a prior mortgage existing. in 
favour of the plaintiff which. is a society 
-called the Panchaiti Akhara, and this suit is 
‘brought through a person styled a mahani. 
‘On p. 21, line 35, Dharam Das states that 


‘der that the bond was executed subsequent 
to the entry of the date of October 9, 1922, 
and therefore the appearance of Surajpal 
Singh on January 25,1921, was within the 
four months allowed by s. 34, Registration 
Act. The registration therefore was in no 


‘way invalid. We now come to the main 
points in this case which are on the merits 
of the case for the plaintiff. The considera- 
tion in this mortgage deed has been set 
out by the Court below in its judgment on 

pp. 34 and 35 as follows : | | 

“The consideration of the bond in suit is 
Rs. 35,542-1-0, which is made up as below: (1) Pro- 

- note for Rs. 4,153 dated October 30, 1917, executed 
by Mahabal Singh. This pro-note was in lieu of 

previously executed pro-notes; (2) Rs, 461 borrowed 

“on bahi kheta on December 22, 1918. The defen- 
dante’ version in respect of these two debts is given 
in para. 9 ofthe written statement of defendants 
Nos. 4 to6 and in parasll of the written statement 
of Surajpai Singh. Both these debts are defnite- 

“Jy alleged to have been taken for immoral purposes. 

. (8) Rs. 2,756-5-9 is alleged to have been due as mort- 

~ gage money from Reghubar and Ram Adhin Kurmis 


_ amounted on the date of sale. 


he is secretary of the plaintiff and that the 
plaintiff has money-lending business of 
10 lacs. The plaintiff is therefore a money 


lending concern in a large way. The mort- 


gage on p. 49 with which this property 
was incumbered was for Rs. 1,950 executed 
by two persons, the former owners, Raghu- 
bar and Ram Adhin. These persons sold this 
property to defendant No. 1, Sheo Mangal, 
for a sum of Rs. 2,600, and of this Sheo 
Mangal was only able to produce Rs. 400 
as cash and he undertook to pay off the 
mortgage debt of Rs. 2,200 to which it 
Now appar- 
ently Sheo Mangal as the manager of this 
joint Hindu family had not got the money 


_to pay off this debt and he waited for three 
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ears and then included the item which by 
Bhat time amounted to Rs. 2,756-5-9 in the 
meemcorigage deed in question affecting the 
oint family ancestral property. The Court 
elow has held on p. 38, line 43, “it must 
herefore be held that the payment of this 
«mount was for the benefit of the family 
sstate.™ Now it" is to be noted that there 
meevas no personal obligation on Sheo Mangal 
so pay the amount of this mortgage of the 
share in Jitpur. The personal obligation 
Bad originally been on Raghubar and Ram 
Adhin. But their vendee was not bound 
y such a personal covenant. In October 
1920 it was open to She) Mangal to allow 
this property in Jitpur to be scld for the 
mortgage debt and the ancestral property 
of the family would not have been affected. 
Instead of allowing it to be sold, he encum- 
bered the joint family property with this 
liability and it has not been shown to us 
that there was the smallest chance of the 
family ever being able to pay off this 
amount. . 


- We do not think that from any point of 
view it can be said to be beneficial to a 
joint Hindu family for the manager to pur- 
chase property for which the family is 
unable to pay, and when the family is unable 
to: pay, it is certainly not for the benefit of 
the family that a liability should be cast 
upon the joint family ancestral property. 
The transaction, in our opinion, was one 
which was decidedly not for the benefit of 
the joint family estate and no manager with 
the’ ‘smallest business ability would have 
entered into such a transaction. In our view 
the manager of a joint Hindu family is 
bound to enter into transactions in ac- 
cordance with Hindu Law and this transac- 

‘ tion was certainly not one of that nature. 
We shall return to this point later, but at 
present we summarize the different transac- 
tions, The transactions Nos. 4 to 8 are five 
Promissory notes, all for loans admittedly 
taken for the purpose of advancing money 
on loan to Rudra Pratab Singh, who was 
the son of the sister of Sheo Mangal Singh. 
On p. 21, line 40, P. W. Dharam Das 
states : 

“Rupees 8,500 were borrowed on. a pro-note to save 
the property of Rudra Pratab Singh, his sister's 
gon, whose property had been put up for auction- 
sale. If another man had purchased it, he would 

. not have returned it and so Mahabal Singh pur- 
chased ; again said Sheo Mangal Singh purchased 
itso that when the price ig paid to him, he might 
restore the purchased property to Rudra Pratab 
Singh. Four other pro-notes executed by Mahabal 
Singh and Shao Mangal were executed to pay money 
to Rudra Pratab Siugh.” . 


Now the total of these borrowings amounts 
18935 & 36 


to Rs, 23,500 and the amounts were bors 
rowed within three months, between 
March 14 and June 12, 1919, The reasons 
given by P., W. Dharam Das, secretary of 
the plaintiff, about Sheo Mangal Singh 
purchasing the property are incorrect as 
he did not purchase’ it at that period and 
there was no question of his restoring the 
property to Rudra Pratah Singh. The lower 
Oourt has stated on p. 36, line 21: “It 
appears Mahabal Singh and Sheo Mangal 
Singh were after the property of their 
relative, Rudra Pratab Singh.” A farther 
point is put forward in the judgment, viz., 
that the loans in the promissory notes ware 
-borrowed at 10 annas per cent per mensem 
and the advance to Rudra Pratab Singh 
were made at Re. 1-8-0 per cant. psr man- 
sem. But one of the loans was made on no 
interest at all. On the one hand, it is sougat 
to justify this transaction as one waich was 
for the benefit of the joint Hindu family 
and on the other hand the Uourt below has 


stated on p. 36, line 15: . 

“Admittedly Ruira Pratab Singh was heavily 
indebted and his property had been put up for 
auction-sale. It was to save the property of a relative 
that the loans in Items Nos, 4 toe 8 were borrowed.” 


We find it difficult to hold that either 
view is correct. In any case the saving of 
the property of Rudra Pratab Singhis not 
a purpose which could be legal necessity 
for a joint Hindu family because Rudra 
Pratab Singh was the son of a sister and 
he belonged to another family and his.pro- 
perty was not connected with the family 
of the defendants. As regards the theory 
that the transaction of advanc.ng this large 
sum -of money was for the benefit of the 
joint family estate, the following facts may 
be considered. Rudra Pratab Singa was a 
person whose property was put up for sale 
and he was unable tosave it. Tne money 
was used apparently for that purpose and 
for a short time the evil day was postponed. 
But it is showa by a judgmeat Ex. Hon 
p. 131 that on October 7, 1914, there was a 
registered mortgage deed oa the estate of 
the minor Rudra Pratab Singh which 
amounted to Rs. 26.520 as decreed on 
May 2, 1927, on p. 134. This mortgage was 
existing when the loans on the promissory 
notes in 1919 were incurred. It was, there- 
fore, a very highly speculative transaciioa to ° 
advance loans to a man who was in the 
position of Rudra Pratab Siagh. As regards 
the argument that the money was advanced 
at a higher rate of interest than the rate 
charged by the plaintiff from the defen- 
dants, there is the point that the chance of 


-Singh was extremely small. 
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recovering the money from Rudra Pratab 
No money 
Was atGtually paid back by Rudra Pratab 
Singh on these loans. We do not consider 
that the subsequent history of this loan 
transaction is really of much value on the 
question as to whether the advancing of 
the loan was a prudent transaction for the 
manager of a joint Hindu family. But as 
the Court below has gone into this matter, 
we may allude to it briefly. On p. 95 there 
is a suit No. 115 of 1920 brought by defen- 
dants Nos. 1 and 2 Sheo Mangal Singh and 
Surajpal Singh, against Rudra Pratab Singh 
and another on prcmissory note of Apil 17, 
1919, for Rs. 4350 which corresponded to a 
part of Items Nos. 5.6 and 7 and for a pro- 
missory note of Rs. 10,000 dated June 10, 
1919, which corresponded to Item No. 8 A 
decree was obtained for these sums totalling 
Rs. 16,480-11-9 on November 25, 1920. As 
the promissory note for Rs. 4,350 did not 
provide any interest, the Court allowed 
8 annas per cent. per mensem. But it might 
not have allowed anything. 

It is admitted that the execution proceed- 
ing on p. 115 relates to this decree, although 
the number of the decree is not given on that 
page. The decree-holders put the property 
of Rudra Pratab Singh up tosale for the 
nominal smount of the decree which had by 
that time increased to Rs. 22,856-4-9 and the 
decree-holder bought it for that amount. 
It is not stated that anyone else made bid, 
It cannot therefore be assumed that the 
value cf the property purchased was 
equal to the amount of the decree. The 
property was subject to a mortgage and on 


pp. 131 the mortgagee, Musammat Thakurain 


Nalni, brought a suit No. 69 of 1926 and- 
obtained a decree, and on p. 135 is the 
sale proclamation. It is admitted that the 
property was sold and defendants Nes. 1 
and 2 lost the rights they had acquired to 
the equity of redemption by their auction- 
purchase on p.115. The result therefore 
was that so far as Items Nos. 5, 6, 7 and 
8 are concerned, defendants Nos.1 and 2 
purchased some properiy in an execution 
sale which was heavily encumbered and 
on adecree the property was sld and 
nothing remained to these defendants. 
Therefore these defendants obtained 
nothing for the loans advanced in these 
Items Nos. 5, 6, 7 and 8. 

Item No 4 was a more successful transace 
tion for these defendants, Nothing was 
paid by Rudra Pratab out of the Rs. 8,500 
advenced to him on March 16, 1919. On 
p. 93 there isthe judgment of a suit No. 
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116 of 1920 brought by defendants Nos. 
and 2 against Rudra Pratab Singh. The 
obtained a decree for Rs. 10,620-14-0 c 
November 26, 1920, and the f Howin 
amounts were obtained in execution : — 


Page Amount Date. 
1175 Rs. 3,400 17-10- 192> 
119 » 2,200 , 15-10-192 
125 » 14,558- 13-0 14-12-192 


of which Rs. 14,361 was actually receivee 
by the decree-holder on January č, 1926 
as shown on p. 127. 


The total therefore actually recovered by 
the decree-holder was Rs. 18,961. Thir 
was in lieu of Item No. 4, Rs. 8,500. Ni 
doubt this does appear tobe a successfuye 
transaction but it must be observed that 
the recoveries were made a number opal 
years aftertheloan in 1919, To advance 
tbis loan défendants Nos. 1 and 2 had fo 
borrow money from the plaintiff and by 
the time the recoveries had been made 
the interestou the amount advanced by 
the plaintiff- for this item had also 
reached a considerable total. In any 
case we consider that these different trans- 
actions Nos. 4 to 8 should be regarded as a 
whole and from that view the actual re- 
covery inthe year 1925 of Rs. 19,961 must 
be considered with the advance in 1919 
of Rs. 23,500. The amount advanced there- 
fore was not fully reccvered and the amount 
advanced carried interest at the rate of 
ten annas per cent. per mensem compound- 
able yearly in the mortgage deed. The 
joint family therefore lost heavily by this 
transaction. We consider that it was 
bound to lose frcm the beginning and: a 
consideration of the circumstances in 1919 
should have shown to the adult members 
of the joint family that there was no pros- ' 
pect of the recovery of the amounts 
-advanced to Rudra Pratab Singh, a perscn 
who was hopelessly in debt and whose 
property was heavily encumbered. We 
do not agree, therefore, withthe Oourt 
below that these items were for the benefit 
of the family estate. As regards the re- 
maining Item No. 9, Rs. 1,000 on a prc- 
missory ncteof February 7, 1920, this was 
stated to have been taken for payment of 
land revenue and learned Counsel for the 
appellantsdoes not challenge this item. 
ltem No. 10 isin regard to the expenses of 
execution and registration and the disposal 
of this item will follow the decision of the 
other items. 

The case for the plaintiff has been ex- 
pressed by learned Qounsel for the plaintiffs 
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tespondent on the point of law in the 
following manner: In the pedigree already 
quoted, in 1920 the family consisted of 
‘defendant No. 1, Sheo Mangal Singh, and 
his two sons Baramdin eSingh, defendant 
No. 3 and Dharampal Singh whowas then 
alive, as is shown by a notice of plaintiff 
on p. 143 of 1931. There was alsə defen- 
dant No. 2, Surajpal Singh, and admittedly 
none of his sons Lal Pratap Singh, defen- 
dant No. 4 Rudra Pratap Singh, defendant 
No.6, and Har Pratap Singh defendant 
No. 5, werethen in existence but they 
were born subsequently. For the plaintiff 


it is argued that as Sheo Mangal Singh. 


incurred Items Nos. 4,5, 7 and 8 on pro- 
missory notes in 1919, these items constitute. 
ed antecedent debts of the father and 
therefore Baramdin Singh, defendant No. 3, 
cannot challenge that antecedent debt 
except on the ground of an immoral pur- 
pose which is not alleged. As regards 
defendants Nos. 4. 5and 6, it is argued 
that they were born subsequent to the mort- 
gage transaction of 1920 and therefore they 
cannot challenge that transaction because 
their father Surajpal Singh wasan execu- 
tant and they cannot raise the question of 
legal necessity, the document having been 
executed by the adult members of the joint. 
Hindu family then alive. On behalf of the 
minor defendants the plea was put for- 
ward that Sheo Pratap Singh, the son of 
Surajpal Singh, was alive at the time of the 
mortgage in October, 1920. It was accord- 
ingly argued for the defendants that 
because Sheo Pratap Singh was alive in 
October 1920 at the time of the mortgage 
and was a minor, therefore the question 
of legal necessity for the mortgage deed 
, Can be raised now by minor defendants 
Nos, 4 to 6. This point formed the 
subject of argument before the lower Court, 
and the lower Court came to the con- 
clusion that no son of Surajpal Singh was 
living atthe time of the execution of the 
mortgage bond in suit. The reason given 
by the Court below is that Surajpal Singh 
had given his testimony ‘on the point but 
he was an interested person and although 
a register of birth was produced to show 
that ason was born to Sarajpal Singh in 
1918, stillthe register of death was not 
produced by Surajpal Singh and tLe Court 
held that itshould have been produced and 
in default of its production, the Uourt held 
that if produced, it would have shown the 
death of this son before 1920 and there- 
fore the Court held-that no son was living in 
October 1920. Now the facts are that no 
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definite claim was put forward by the 
plaintiff in the plaint orat the time of 


issues tothe effect that there was no son 
of Surajpal Singh at the time of the 
execution of the morigag.-deed in 1920. 
The matter therefore did not form the 
subject of any issue: On p. 61 there 
is the birth certificate showing that in 
the village in question, Jamnipur, there 
had been ason born on August 8 or 18, 
1918, to Chhedit Singh, which is another 
name for defendant No. 2, Surajpal Singh 
as is shown inthe plaint. That certificate 
was filed on behalf of the defendants on 
July 20, 1933. Evidencs in the case was 
produced before the Court in 1934. It is 
clear therefore that the plaintiff had ample 
time in which to consider this matter and 
ifthe plaintiff desired he could easily 
have obtained copies of the death register 
of this village for the years in question 
1918 and following years. The plaintif 
did not produce any such copy or register. 
In evidence Surajpal Singh stated (p. 29, 
lines 30 to 34): . 
“One son had been born to me at the time I 
sigued the mortgage bond in suit, That son died 
after three orfour years. I have three existing 
sons now aged ll} years, 8 years and’ 4 
years. When my first són, whose name was Sheo 


.Pratap, died, I had a son, Lal Pratap, living. Lal 


Pratap was 7 months old when Sheo Pratap’ 
died. Now Lal Pratap is 114 years old.” 


No question was asked to Surajpal Singh 
in cross-examination in regard to the death. 
of this son S2co Pratap. The only question 
to which the learned Counsel for respondent 
can point is-that to which the answer appears- 
on p. 30, line 40: “I don’t kaow the date: 
of the birth of any of my scns." Therefore 
so faras the evidence was concerned, no. 
suggestion was made in cross-examination 
that the statement of Surajpal Singh was 
i correct when he said that his son 
Sheo Pratap .was born before the mort- 
gage deed and died after the birth of his 
son Lal Pratap, defendant N» 4. A cer- 
tain amount of argument has been made 
in regard to this evidence. We do not 
think that there is sufficient reason tore- 
ject this evidence of Surajpal Singh which 
could have been challenged quite easily by 
the plaintiff in crosseexaminatioa, , and by 
the production of the death certificate of 
this boy Sheo Pratap. Some argument 
has besn made in regard tothe burden of 
proofandon behalt of the plaintiff-res- 
pondent learned Uounsel contended that 
the burden of proof lay on the minor 
defendants toshow the date of death of 
this brother, Sheo Pratap Singh. Now the 
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right of a minòr member of a joint Hindu 
family is to challenge a transaction by 
the adult members which was not for legal 
necessity. Noneofthe loans in question 
were loans taken by defendant No. 2 
Surajpsl Singh,the father of the minor 
defendants N's. 410 6, and there was no 
question, ss regards these minci defen- 
dants, of antecedent debt oftheir father. 
On behalf cfthese minor defendanis their 
right is asserted {to challenge these 
transactions onthe ground that they were 
not for legal necessity. It bas been proved 
on their beha'f that a brother was bcrn 
ata pericd, in 1918 prior to the executicn 
of the mortgage deedin question in 1920, 
We think that under these circumstances 
the defendants have discharged the burden 
of proof which lay on them and that the 
burden then lay on the plaintiff to show 
that this minor boy, Sheo Pratap Singh, 
born in 1918, had died before the execution 
of the mortgage-deed two years later in 
1920. In this ecnnection we may refer to 
the provisions of s. 114, Evidence Act, which 
lays down an Illus. (d) that the Court may 
presume | : 

“that athing or state of thingswhich has been 
shown to be in existence within a period shorter 
than that within which such things or. state of 
things usually cease to exist, is stillin existence.” 

‘This presumption is one which is refer» 
red toin various bcoks on evidence, such 
as Phipson on Evidence, 7th Edn, p. 101, 
where it is stated : =f 
- “Previous existence. The presumption from previ- 
ous existence has been held to apply to human life, 
Lapsley v. Grierson (1), In re Phenue’a Trusts (2) 
and Reg. v. Lumley (3) in which cases it was held 
that though there was no presumption of lew as 
to the continuance of life, an inference of fact 
might legitimately be drawn that a person alive 
and in health at a certain time was alive a short 
time after, while in Reg, v. Wiltshire (4) and Reg. 
v. Thomas Jones (5) this doctrine was further 
extended as proof that A was alive in a certain 
year being held evidence that A was alive res- 
pectively 11 and 17 year later.” 

. Certain Indian rulings were aleo referred 
to, Ramackandra Sadashiv v., Keshav 
Diondu (E) in which it was stated that 
the decisions also establish that there is 
no presumption as to whether a particular 
perscn was dtad at any time within the 
pericd in question, the period being that 

(1)(1848)1 H LO 498; 73 RR 139, 

Baas Ch. 13 ; 39 LJ Ch. 318;£2L T111;18 W 


(3) (1869) 1 © O 196; 38 LIM C £6; 20 L T454; 1 
"E 685; i Ce 274: a 
) (1881) 66; 50 L J MO 57344 L T 222; 29 
w r 4735 14 Oox. OO £41; 45 J P375." aes 
ox 00 284: 52 LIM C9611 
168; 48 L T 76f; 31 W R £00; 473 P 535, SER 
(6) A I R 1923 Bom. 208; 89 Ind, Cas, 27, 
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of ss. 10’ and 108, Evidence Act. The 
fame point bas been held in Veeramma 
v, Chenna Reddi (T) and Fani Bhushan 
Banerji v. Surjya Kanta (8) Th’s has 
also been laid down in Muhammad Sharif 
v. Pande Ali (9). We think that applying 
those rulings to the present case ib may 
fairly be said that whefe the plaintiff 
desires that the minor defendants should 
be deprived of their right of challenging 
these transactions on the ground of want 
of legal necessity, then the plaintiff stould 
show that the infant son born to Surajpal 
Singh in 1918 had died by the time of 
execution of the mortgage deed in question 
in 1920. Another point which occurs to 
us in this connection is that granting 
that a minor born after the execution of 
the mortgage where there was no minor 
existing at the time of execation, cannot 
Yaise the quesfion of want of legal necessity, 
if cannot be said that in a case like the 
present, this rule will apply where the 
Court below has held that the mortgage 
transaction may be validly challenged in 
regard to Items Nos. land 2 and no cross- 
objection or appeal has been taken by the 
plaintiff against that decision. It appears 
to us that where it is already held by the 
Court below that the mortgage transaction 
can be re-opened, it is difficult to say that the 
rule enunciated above will apply. The 
examples where the rule had been applied, 
are cases, where it has been held that.the 
mortgage’ transaction cannot bé re-opened 
at all, but where it can be re-opened in one 
part, it is difficult to show ground why it 
should not be re-opened in another part. 
No authority has been shown to us on 
behalf of the plaintiff-respondent for such 
a proposition. f 

Another point argued in regard to this 
question of the existence of a minor son, 
Sheo Pratap Singh, in 1920, was that the 
learned Counsel for the plaintiff argued that 
the evidence of Surajpal Singh should not 
be accepted where he states that this boy 
survived until the birth of defendant No. 4 
and the learned Counsel proceeded to state 
that if that boy Sheo Pratap Singh did not 
survive until the birth of one of the 
existing minors, then the existing minors 
eculd not challenge this mortgage deed on 
the grcund of want of legal necessity. This 
proposition is no doubt laid dowa in a 
ruling of the Madras High Court in 


(7) 37 M 440; 16 Ind. Cas, 43; A IR 1914 Mad. 505; 
3MLs 443 


J ` 
(8) 35 025; 50 LJ 649; 1LO W N 883. 
(9) 34 A 36; 1} Ind. Cas, 474; 8 A L J 1052 F B. 
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Visweswara Rao v. Surya Rao ‘10) in 
which it is laid down that there must be 
no gap between the death of one minor and 
the birth of the existing minors. Such a 
proposition bas never heen laid down by 
their Lordships of the Privy. Council or by 
the Allahabad High Oeurt. - It is true that 
in Sita Ram Singh v. Cheddi Singh (11) 
the question of such a case where there is 
sich a gap has been considered, but this 
was coly from the point of view of limita- 
tion which is quite a different question, and 
it was held that the birth of another minor 
would not give a fresh start for limitation. 
No question of limitation arises in the 
prereut case. For the appellants, Mr. 
Banerji relied on a ruling, Chiranji Lal 
v. Bankey Lai (12) In this it was held 
that the question whether a debt is an- 
tecedent or not, arises only when the 
father makes a transfer.. It is the 
privilege of the father alone to burden 
the family estate by mortgage for die- 
charging an antecedent debt which must 
be a debt of his own, A manager of tLe 
family who is not the father cannct bind 
the estate merely by discharging a pre- 
existing debt of the family.. Now as regards 
defendants Nos. 4 to 6 minors, their father, 
defendant No. 4 Surajpal Singh, was no 
doubt one of the executants of the mrt- 
gage but none of the promissory notes in 
question was executed by him and therefore 
the promissory notes were not for debts 
of Surajpal Singh. ‘I'he ruling therefore 
would apply in the case of these defen- 
dents Nos. 4 to 6 and would entitle them 
to raéiee this question of want of legal 
necessity. 

Another point which has been advanced 
on behalf of the appellants minors gene- 
rally is that these promissory note transac- 
tions of 1919 were not in fact independent 
of the mortgage deed of 1920. In Brij 
Narain v, Mangala Prasad (13) their 
Lordships cf the Privy Council laid down 
in their proposition No. 4: . 

“Antecedent debt means antecedent in fact as 
well as in time, that is to say, that the debt must 
be truly independent and not part of the transac- 
tion impeached.” 7 


(10) 59 M 667; 163 Ind. Oas. 712; A IR 1936 Mad. 
pans L J 360; (1936) M W N 163; 43 L W 349; 


(11) 46 A 882; 83 Ind. Ons. 1052: A I 3; 
AAB as, 1052; R 1924 All, 795; 


(12) 55 A 370; 142 Ind. Cas. 333; A I R 1933 AIL 973; 
(1933) A L J 123; Ind. Rul. (1933) All. 104 (F B). 

(13) 46 A 95; 77 Ind. Gas. 689; A I R 1924 PO 50; 
51 I A129;21A LJ 934: 46M L J 33; 5PLT1: 
£8 O W N 253; (1924) M W N 68; 18 L W 72;2Pat L 
R4l: 100 &A LR 68; 33MLT 457; 26 Bom. L-R 
500;11 OL J 107;1 O W N 48 (P O), 
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The defence produced a witness Surajdin 
on p. 25 who stated; j 

“15 years ag I went with Sheo Mangal and 
Mahabal to the house of the plaintif. In my pre- 
sence Rs &,509 were borrowed from the plaintiff. 
Both said they would execute a mortgage for that 
loan. The plaintiff paid out Re 8,500 on condition 
that a mortgage deed would be executed later. 
The loan was taken to give it to Rudra Pratap 
Singh.” 

This was the first of ths loan transac- 
tions in question on promissory notes, No 
doubt P, W. Dharam Das, the secretary of 
the plaintiff, has denied on p. 23, line 4 
that there was any suggestion ofa mort: 
gage. Hestated: “As ne was a reliable man 
I did aot suggest to him to mortgage his 
property." Now no reason is given as to 
why in the following year the witness 
changed his mind and got a mortgage exe- 
cuted. The amount advanced, Rs. 23.500 
was avery considerable amount to advance 
on promissory notes and it is admitted by 
Dharam Das that he knew the money was 
to be advanced by the defendants tosave 
the property of Rudra Pratab Singh. It 
must have been clear to Dharam Das that 
the defendants had very little chance of 
getting this money back from Rudra Pratab 
Singh and in fact the defendants never did 
get the whole of it back and a part was 
only obtained with difficulty after the lapse 
of a number of years. I[t seams to us 
impossible that the plaintiff did not intead 
that there should be a mortgage for these 
loans and we consider that from the very 
beginning tho plaintiff intended that there 
should be such a mortgage and that the 
time was allowed to elapse merely witha 
view to obtaining some advantage from the 
law of antecedent debt. We think, therefore, 
that it canno: be said in the present case 
that the transactions were indepeadent of 
tha mortgage deed in question. Now, 
coming to the question of legal necessity, 
it has been argued oa behalf of the 
respyndent plaintiff that the dafendants 
were a money-lending family aud reliance 
is pliced on a statzment of the witness for 
the plaintitf, Ram Autar, on p. 19, lins 39: 
“Sieo Mangal did sons moaeg-lending aad 
advancing grain business,” Tnis statement 
is made in cross-3xamination and the 
witness has not spəciñed the persons to 
whom the money was lent. It is possible 
taat the witness had in mind the transac- 
tion between Sheo Mangal and his sister's 
soa by whica these different sims of money 
were lent. Thera was als) a statemeat to 
whied our attention has been invited by 
defandint No. 2 Surajpal Singh oa p. 30, 
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line 4: “Last year I advanced a loan of 
Rs. 4,000 to Ram Ablakh on mortgage of 
property.’ But the witness corrected his 
statement at line 9 by saying: “I had 
not advanced the loan on mortgage for 
Rs. 4,000 to Ram Ablakh but had purchased 
bis property for Rs. 4,000 a year ago.” We 
are satisfied from the evidence on the record 
that thisfamily of the defendants was not 
a money-lending family but a family of 
zamindars and that the adult members of 
this family had no capacity for money- 
lending and no knowledge of that business. 
On the other hand, the plaintiff was a 
scciety which lent money to the extent of 
10 lakhs and the plaintiff society isin the 
hands of persons who are well-up in the 
law on the subject. For example on p. 143 
we find that in the notice of March 10, 
1931, on behalf of the plaintiff Dharam 
Das, the secretary, put down the ages of 
the sons of Surajpal as follows: Lal Pratap 
Singh alias Chote Singh, nine years, Rudra 
Pratab Singh, six years, Bachcha Singh, 
one and a half year. ` 

The plaint was filed almost two years 
later on February 8, 1933, but instead of 
being two years older these children had 
become younger as in the plaint Lal Pratap 
Singh is put down as seven years, Har 
Pratap Singh as five years and Chotaku 
Singh as two years. It is obvious that 
when the plaint was filed an endeavour 
was made to show that these children were 
much younger, the object being to show 
that they could-not have been alive at the 
time of the mortgage deed in 1920. A 
sharp practice of this nature indicates the 
legal acuteness of the agent of the plaintiff. 
We think, therefore, that on the cue side 
there was a clever money-lending society 
and on the other there was a zamindar 
family ,dévoid of skill in money matters. 
We think that the transactions into which 
the adult members of this family entered 
were certainly not for legal necessity or for 
the benefit of the family. They were in 
our view transactions which were highly 
speculative and in no sense inspired by 
legal necessity. Some argument has been 
addressed to us that the prcmissory notes 
executed by defendant No.1 might have 
formed the basis of a suit by the plaintiff 
against defendant No. 1 and that in execu- 
icn of a decree so obtained the right and 
interest of deferdant No. 1 in tbe joint 
family property could be put up for sale. 
This possibility, however, dces notin our 
view entitle defendant No. 1 as manager of 
è joint Hindu family to mortgage the whole 
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joint family property for such a liability 
which was a personal one of his own, We 
think therefore that it has been established 
that the minor defendants are entitled to 
challenge these transactions and that it has 
been shown that they were not transactions 
for legal necessity ‘or for such antecedent 
debt as would be binding on the members 
of this joint family. In our view, therefore, 
the Court below was incorrect in uphold- 
ing Items Nos. 4, 5, 6, 7 and.8 and we hold 
that these items cannot form the subject 
of a decree on the mortgage in question 
and we therefore allow the appeal as re- 
gards these items, As regards Items No. 3 
this item is valid so far as it is an encum- 
brance on the eight annas share in Mahal 
Diragaj Singh, Mauza Jaitpur which was 
purchased on p. 53. That item of property 
forms part of the claim in the plaint on p. 4, 
Item No, 10 where the share is a larger one 
of ten annas three pies, apparently two 
annas three pies being joint family property 
and eight annas share being the share which 
was acquired by the purchase on p. 53. We 
hold therefore that the amount of this 
item of Rs. 2,756-5-9 and interest thereon 
at the contractual rate. may form a mort» 
gage decree which we grant only on the 
eight annas share in Mahal Diragaj Singh, - 
Mauza Jaitpur and not against the joint 
family property. As regards ltem _No. 10 
the expenses, Rs. 522-8-0 for execution and 
registration, we consider it in the following 
manner: The total consideration in the 
mortgage bond was Rs. 35,542-1-0 aad the 
amount which we allow on Item No, 3 is 
Rs. 2,756-5-9 and on Item No.9 Rs. 1,000: 
total Rs. 3,756. This is roughly one-tenth of 
the amount claimed and there is also the 
point that the incidence of the mortgage has 
been reduced to Jaitpur as regards Item 
No. 3. ,We therefore allow Rs. 50 out of 
Ttem No. 10. 

The decree therefore will be for Item 
No. 9—Rs, 1,000 and Rs. 50 out of Item 
No. 10. These two sums with interest will 
form a preliminary mortgage decree against 
the whole joint. family property. Item No. 35 
Rs 2,756-5-9, will form a preliminary mort- 
gage decree against the eight annas share 
in Mahal Diragaj Singh of Mauza Jaitpur 
only. We direct that a preliminary morte, 
gage decree shall be drawn up to this effect 
and we set aside the decree of the Oourt 
below. The period for payment will be six 
months under O. XXXIV, r. 4. As the 
appeal of the appellants has succeeded to the 
extent of nine-tenths, we allow the appel- 
lants nine-tenths of the costs of the appeal 
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— this Court and nine-tenths of their costs 
the Oourt below. The plaintiff-respon- 
ent will receive one-tenth of his costs in 
ach Oourt. As stated above, the cross- 
«bjection of the plaintif is dismissed with 
sosts. So far as the costs of the plaintiff are 
soncerned, they will forfa part of the mort- 
gage decree which we have granted him. 


D. 4 Decree set aside. 
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MADRAS HIGH COURT 
Appeal No, 151 of 1934 
October 5, 1933 
VARADAO {ARIAR AND ABOUR RAHMAN, JJ. 
PALGHAT COIMBATORE TRANSPORT 
Co., Lro sy LIQUIDATOR N. 

. KRISHNASWAMI NAIDU— APPELLANT 

versus 

NARAYANAN AND OTHEBS— RESPONDEANT 

Damages —Suit for—Fatal accident taking place as 
result of driversof two buses persisting in driving on 
metalled road—Both drivers are guilty of negligence 
and recklessness and their mastera are liable for 
damages claimed by representatives of deceased passen- 
ger—Evidence showing thatrequirements of plaintiff 
were being fairly met by deceased—Court, if can assess 
damages on thatbasis—Joint decree, if can be passed 
against owners of both buses—Plaintif{, whether can 
recover damages from either. 

“Where an accident happens as a result of the 
drivers of the two buses persisting in driving on the 
metalled portion each declining to make room for the 
other to pass by, both the drivers are guilty of 
negligence and recklessness so as to make their 
masters, the owners of the buses liable for damages 
claimed by the representatives of the passenger dying 
in the accident, Assessment of damages in s case of 
this kind must necessarily be only rough and ap- 
proximate. Where the evidence shows that the plain- 
tiff's requirements were being fairly met by the 
deceased, the Courtis justified in proceeding to 
assess damages on that basis. The Oourt oan pass a 
joint decree for damages against owners of both the 
buses as such a case falls inthe category of injury 
arising from “composite negligence” and the plain- 
tiff is entitled to recover the full amount of damages 
from either of the owners. In such acase, the plain- 
tiff is not bound toa strict analysis of the approxi- 
mate or immediate cause of the event to find out 
whom he can sue. Subject to ‘the rules as to remote- 
ness of damage the plaintiff is entitled to sue all or 
any of the negligent persons and it is no concern of 
his whether there is any duty of contribution or 
indemnity as between those persons though in any 
ease he cannot recover in the whole more than his 
whole damage. Mills v. Armstrong, The Bernina (1) 
and M'Kenna v. Steppens (4), relied on. Piper v, 
Winnifrith and Leppard (5) and Crostonv. Vaughan 
(6), distinguished. 


A. against a decree of the Principal 
ae udge, Coimbatore, in O. 8. No. 97 of 
1931. 


Messrs. K. Rajah Iyer and P. Rangachari, 
for the Appellant. 
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Mr. K. V. Ramaseshan, for the Respond- 
ents. 

Varadacharlar, J.—This appe.l arises 
out of a sait instituted under the Fatal 
Accidents Act by the representatives of 
one Venkatarama Aiyyar who died in 
February 1930 as the result of a collision 
between two motor buses in one of which 
the deceased was travelling. The owners 
of the two buses have been impleaded as 
defendants Nos. 1 and 2 and they may be 
referred to as the U. M. S. Motor Service 
and the I. M. S. Motor Service, respectively. 
It isin one of the buses run by the U, M. 
8. Service that the deceased was travelling 
at the time of-the accident. The I. M. B. 
Service bus was coming in the opposite 
direction, and at apoint where tke road 
is found to have measured 26 feet in 
breadth, there was a collision between the 
two buses almost in the middle of the road. 
The lower Court gave the plaintitfs a joint 
decree against both the defendants for 
sams aggregating to Rs. 10,000. Against 
that decree defendant No. 1 has. preferred 
this appeal. 

The first point urged in support of the 
appeal is thatthe driver of U. M. S. bus 
was not negligent or reckless and that 
appellant should not therefore be held 
liable. There has been controversy a3 to 
the exact part of the road where the colli- 
sion took place. The witnesses examined. 
on behalf of defendant No. 1, U. M. 8. 
Service, suggest that at the time of the 
accident the U. M. S. bus was very near 
the extreme left edge of the road which 
will be its proper side and was within one 
or two feet of a ditch which adjoined the 
road on that side. The evidence of some 
of the lay witnesses dòes not appear to us 
quite reliable; assuming they were in the 
bus, it is doubtful if they took note of such 
matters. It is the driver of the bus who 
puts the distance between the bus and 
the ditch at 2 feet while the lay witnesses 
would swear that it was one foot. The 
Police Officer who was on the spot very 
soon after the incident expressed his opinion 
that the collision must have taken place 
in the middle of the road, Hə was no 
doubt not present at the spot at the time 
when the accident occurred; but we think 
that the lower Court was right in accepting 
his inference as correct because he stated 
that the brain matter of one of the passen- 
gers, who was killed in the accident, was 
found right in the middle of the road when 
he went to the spot and it was hardly 
likely that this matter could have changed 


280 


its positicn from the spot where it actually 
fell at the time of the aecident. It appears 
from the evidence that only 12 feet of the’ 
road width about the middle is metalled 
and there isa margin of 8 feet on the one 
side and 6 feet on tke other unmetalled. 
We fee no reason to differ from the con- 
clusion of the learned trial Judge that the 
unfortunate accident must have happened 
as a result of the drivers of the two buses 
persisting in driving on the metalled portion 
each declining to make rcom for the 
other to pass by, In this view both the 
defendants must be held liable: ef Mills 
v. Armstrong, The Bernina (1). 

As regards the quantum of damages, Mr. 
Rajah Iyer, the learned Counsel for the 
appellant-defendant No. 1, complained that 
the amount of Rs. 10,000 awarded by the 
lower Court was excessive and not warranted 
by ‘the financial position of the decease. 
It must be said in justification of the 
argument that the evidence bearing on 
the quantum of damages is somewhat vague 
and. the plaintiffs could have. produced 
more satisfactory evidence. But, such as 
it is, the evidence has been accepted by 
the learned Subordinate Judge as substan- 
tially reliable. Assessment of damages in 
a case of this kind must necessarily be only 
rough and approximate and we are not’ 
prepared tosay that the amcunt awarded 
by the lower Court is so excessive that it 
can be described as arbitrary or whimsical. 
Nor are we in a position to say that a 
lower figure will necessarily be the correct 
figure. Tke evidence shows that the deceas- 
ed: was aged only 40 at the time of his 
death, that he had a family of 7 members 
fo support and that he was managing to 
maintain that family in a certain decent 
s'andard of living. It is true that in a case of 
thiskind the assessment of damages should 
not be made merely with reference to the 
plaintiffs’ requirements, but as the evidence 
establishes that the plaintiffs’ requirements 
were being fairly met by the deceased, 
the. learned Judge was, in our opinion, 
justified in proceeding to assess damages 
on that basis. i 

The tbird contention urged by Mr. Rajah 
Iyer relates to the propriety of awarding 
a joint decree against both the defend- 
ants. He urged tbat the present case is 
not one of “joint tort" and that it was open 
¢o the -Court to assess separately the 
damages payable by each of the two defen- 
dants: ef.. Ramratan Kapali v. Aswini 


(1) (1888) 13 A O 1; 57 L J P 65; 55 L T 423; 36 W R 
870; 6 Asp. M C 257;52 J P 212. = 
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Kumar D: tt (2). We are prepared to assume 
that the present is not an instance of a join’ 

tort: see The Koursk (3). But it will no! 

necessarily follow therefrom that the 

damages should or could be assessed sepa: 

rately as against each of the defendants 

The case will fall ig the category of what 

is described by Sir Frederick Pollock as 
injury arising from “composite negligence”: 

see Pollock on Torts, Edn. 13. p. 485. 

After referring to the authorities bearing 

upon instances of this kind, the learned 

author observes that in such a case, the 

plaintiff is not bound to a strict analysis 

of the approximate or immediate cause of 

the event to find out whom he can sue, 

Subject. to the rules as to remoteness of 

damage, the plaintiff is entitled to sue 

all or any of the negligent persons and it 

is no concern of his whether there is any 

duty of c:ntribution or indemnity as bet- 

ween those persons though in any case 

he cannot recover in the whole more than 

his whcle damage. This principle was 

applied by the. majority of . the Court 

of Appeal in Ireland in M'kenna v. 
Sieppens (4): see also Beven on Negligence, 

. 19. 

4 The case in Piper v. Winnifrith and 

Leppard (5) to which Mr. Rajah Iyer drew 

our attention in this conuection is clearly 

distinguishable, What happened in that 

case was that two dogs belonging to two 

different cwners who did not act in concert 

had injured the plaintiff's animal and - 
he sued the owners of the dogs for, 
damages. This was certainly not a case 

either of joint tort or of a composite act 

in the sense that the act or omission of the 

one without the act or omission of the 

other would not have caused the injury. 

Croston v. Vaughan (6) does not help the 

appellant either. The Court in that case 

no doubt fixed the amount respectively 

payable by the two wrong-doers, but that 

was done in exercise of the power expressly 

conferred on the Court by the recent statute 

of 1925. It must also be noted that that 

was a decision only between the defendants 

inter se and did not affect the right of 
the plaintiff to recover the full amount 
from either of the defendants. It was 

pointed out that the plaintiff was not even 


(2) 37 O 559, 6 Ind. Cas. 69; 110 L J 503; 14 0 w 


649. 
(3) (1924) L R P 140; 93 L J P72; 131 LT 700; 688 
J 842; 40 T L R 399; 18 Li, L Rep. 228. 
3 T EREA TL R 108 
5 17 $ A 
KS Goss, 1K B 546; 107 L JK B182; 158 LT 221; 
1011 P 11; 38 LGR 1; 81 SJ 882; 53 T L R 54. 
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a party to tke appeal and his rights accord- 
ingly remained unaffected. Whether in 
this country, Courts will, in the absence 
of a c.rresponding statutory provision, have 
the power to fix contribution as between 
tort-feasors it is not necessary for the pur- 
page of this case to consider. We are not 
prepared to do anything which will affect 
the plaintiff's right to recover the full 
amunt of damages from either of the 
defendants. The appeal fails and is dis- 
missed with costs of the plaintiff respond- 
ents. Tte liquidator-appellant will not 
-be personally liable for the costs. 


N-8, Appeal dismissed. 


PATNA HIGH COURT 
Civil Revision Petition No. 652 of 1938 
January 26, 1939 
JAMES AND ROWLAND, JJ. 
_SITAL PRASAD SAH AND ANOIHRR— 
PETITIONERS 
` versus 
RAMDAS SAH axp orpers—Opposits Party 

Court Fees Act (VII of 1870), a. 7 (iv) (e), (iii) 
and (v)—Title suit in guise of partition euit— 
Proper court-fee—Partition suit—Plaintiff claiming 
more property than already possessed—Value of suit 
for purposes of court-fee—Revision—Classtfication 
of suit for purposes of court-fee, decision thereon 
adverse to plaintiff — Revision lies. 

Where a partition suit ie actually in the natura 
of a title suit, ad valorem court-fee is payable by 
the plaintiff, whether the suit is regarded as gov- 
erned by s. 7 (iv) (e) or by sub-ss. (iii) or (v) of 
s. 7, Court Fees Act. Rachhya Raut v. Chando (5), 
relied on. 

In a suit for partition, the plaintiff alleged that 
a private partition had been unfair. He estimated 
his loss at a certain figure. He asked the Court 
to set aside the partition and stated that he was 
in possession of what purported to be his share 
in the joint family but that that property in his 
possession was of less value than the property to 
which he was entitled: A 

Held, that the value of the suit for purposes of 
court-fes would be the difference between the 
value of the property in his possession and the 
value of the property claimed by him as coming to 
his share, Hara Gowar Saha v. DukhiSaha (1), 
distingurshed, Sundara Ganapathi Mudali v. Dai- 
vasikamant Mudali (3) and Dip Chand Rai v. 
Chhetru Lal (4), relied on. 

Where the decision of the Oourt below on the 
question of the classification of the suit has been 
adverse to the plaintiff, High Court has jurisdiction 
to enter into this question ‘in revision. Ram 
Khelawan Sahu v. Surendra Sahi (2), relied on, 

O. R. P. from the order of the Sub-Judge, 
Muzaffarpur. 

Messrs. B.C. De and K. K. Banerji, for 
the Petitioners. 

Messrs, N. K. Prasad and A. N. Lal, for 
Opposite Party. 
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Order.—The plaintif instituted a suit 
for partition alleging that his uncle Ramdas 
Sab had recently made a partition cf a 
portion of the family property which had 
been unfair. He alleged that a honse had 
been allotted to him which no longer 
belonged to the joint family; that certain 
other property made over to him had been 
overvalued ; that certain bad debts had 
been made over to him and that the parti- 
tion had generally been unfair. He esti- 
mated his loss due to this unfair partition 
at Rs. 8,775-8-6. Schedule B of the plaint 
contained the description of property still 
held by the family as tenants-in-common, 

The plaint bore a court fee stamp of 
Rs. 15; but the Subordinate Judge con- 
sidered that the suit ought to have been 
treated as falling unders.7 (iv) (e), Court 
Fees Act, and he required the plaintiff 
to pay ad valorem courtefee on the whole 
value of the property contained in Sch. A 
of the plaint. The learned Subordinate 
Judge in coming to this conclusion followed 
that he considered to be the effect of the 
decision in Hara Gowar Saha v. Dukhi 
Saha, 5 Ind. Oas. 582 (1). The plaintiff 
applies for revision of that order on the 
ground that his case cannot properly be 
treated as falling under s. 7. (iv) (ce), 
Court Fees Act. Since the decision in 
Ram Khelawan Sahu v Surendra Sahi (2), it 
can no longer be argued that this Court has 
no jurisdiction to enter into this question in 
revision where the decision of the Oourt 
below on the question of the classification 
of the suit has been adverse to the plaintiff. 

Mr. B. C. De on behalf of the plaintiff 
argues that the effect of that decision 
would be to remove this suit from the 
Category of a suitfor declaration with 
consequential relief ; because some attempt 
was made in that decision to define the kind 
of declaration which is affected by sub-s, (c) 
of s. 7 (iv). It appears to us that it makas 
little practical difference whether the suit 
is to be regirded as a suit for a declary- 
tion with consequential relief or as a suit 
for the possession of movable and immov- 
able property governed by sub-ss. (iti) and 
(v) of s. 7, since in the Courts of Bihar and 
Orissa where the consequential relief 
sought is recovery of land, “the plaintiff is 
not permitted to value that land at a lower 
rate than would be assessed under s. 7 (v), 

In the present case the plaintiff states 
that he is in pcssession of what purports 

(i) 5 Ind Cas 582. © 


(2, 16 Pat. 766; 172 Ind, Oas. 840; AI R 1938 
Pat, 22; 18 P LT 877; 10 R P 349; 4 B R178, 
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to be his share in the property in Sch. A; 
but that the property of which he isin pəs- 
session is of less value than the property 
to which he is entitled. In Hara Gowar 
Saha v Dukhi Saha, 5 Ind. Oas. 582 (1), the 
plaintiff sought to set aside a decree for 
partition and the Court held that ad valorem 
couri-fee was payable. In the present 
case there is no decree and the plaint 
alleges that the only instruments of partie 
tion were an unregistered deed and some 
unregistered chitas. Whether these docu- 
ments would be admissible in evidence or 
not, we need not say at this age; but 
the plaintiff asks that the partition shall be 
get aside snd soa parallel might be found 
with the facts in Hara Gowar Saha v. Dukht 
Saha, 5 Ind, Cas. 582 (1). The learned Sub- 
ordinate Judge interpreted that decision as 
implying that court-fee was to be paid 
on the whole value of the property which 
was to be brought under partition, though 
there is nothing in the decision which 
implies that this was the intention of the 
Gourt. The learned Subordinate Judge 
mentioned a decision of the Madras High 
Court in Sundara Ganapathi Mudali v. 
Daivasikamant Mudali, 129 Ind. Cas. 824 
(3), where the difference between the value 
of the properties allotted to the plaintiff in 
a partition and the value which he claimed 
was treated as the value of the suit for the 
purposes of court-fee The learned Sub- 
ordinate Judge considered that he was 
bound by tke decision in the Calcutta 
High Court; but as we have said, there 
ig nothing to indicatein the Calcutta case 
on what basis the ad valorem court-fee was 
to be calculated. It is suggested on behalf 
of the respondent that court-fee ought, to 
be calculated on the value of the plaintiff's 
share in the properties contained in 
Sch. A; but it appears from the plaint 
that the plaintiff is already in pos- 
gegsion of a share which is approximately 
what he claims though in deficit by Rs. 8.775. 
In Dip Chand Rai v. Chhetru Lal (4), the 
Taxing Judge of this Court was dealing 
with a partition suit in which the plaintiff 
was out of possession of a pcrtion of the 
property of which he sought partition. The 
direction of the Taxing Judge amounted to 
this, that the plaintiff had to pay ad valorem 
court-fee on the amount by which his share 
tn possession was stated to be of less value 
than the share which he claimed; and 


9 Ind, Oas. 824: A IR 1931 Mad, 94; 
asy M wN 358; Ind. Rul. (1931) Mad. 344, 
(4) 1 P L T 529; 56 Ind. Oas. 570; A TR 1920 
Pat. 609, 
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that sofaras he was in possession of an 
adequate share, no ad valorem court-fee was 
payable. It has always been held in this 
Court that so far as a partition suit may 
actually bein the nature of a title suit, 
ad valorem court-fee is payable by the 
plaintiff, whether the suit is regarded as 
governed by s. (évj(c) or by sub-ss. (iii) or 
(v) of 8.7, we need only cite the decision 
in Rachhya Raut v. Chando (5). 

The petition will accordingly be allowed 
to this extent, that the order of the Sub- 
ordinate Judge requiring the payment of 
ad valorem court-fee on the sum of 
Rs. 85,294 is set aside. The plaintiff has 
to pay court-fee on the amount by which 
his share in possession is in deficit of the 
share which he claimed, namely on 
Rs. 8,775-8-6. We make no order for costs. 


D. Order accordingly. 
(5) 8 P L J 662; 65 Ind. Oes. 294; AIR 1923 
Pat, 113; 3P L T 293; (1922) Pat. 65, 
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MADRAS HIGH COURT 
Criminal Appeal No. 421 of 1938 
January 6, 1939 
LAKSHMANA Rao, J. 

PUBLIO PROSECUTOR—AppELLANT 


VETEUS 
THALL] MEENAKSHI- AC0oUSED— 
RESPONDENT 

Madras District Municipalities Act (V of 1920), 
8. 249—More than ten head of cattle kept within three 
miles of Municipal limits but not for industrial pur- 
pose—License, if necessary. 

The terms of s. 219, Madras District Municipalities 
Act, are general and the heading: “Industries and 
Factories” can in no way control the plain terms of the 
section. A person keeping more than ten head of 
cattle in a place within three miles of the Municipal 
limit, must take out alicense although the cattle are 
not kept for an industrial purpose. 


Or. A. against the acquittal by the Court 
of First Class Bench Magistrates, Cannanore, 
dated May 31, 1938. f 

Mr. N. Somasundaram, for the Appellant. 

Mr. P. Govinda Menon, for the Respon- 
dent. 

Judgment.—The respondent was prose- 
cuted for failure to take out a license 
for keeping more than ten head of cattle 
in a place within three miles of the 
Municipal limits of Cannanore as required 
by the Notification issued under 8. 249, 
District Municipalities Act, and she has 
been acquitted on the ground that a 
license is unneccssary unless the cattle 
are kept for an industrial purpose. But 
the terms of 8. 249 are general and the 
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«eading: “Industries and Factories” can 
1 mo way control the plain term of the 
«ection. Further, some of the purposes 
aentioned in Sch. V fbr which license 
s3 required under s. 249 can in no sense 
~o termed “Industries or Factories” and 
bathe Proviso to Sch. V “dispenses with a 
icense for storage of certain articles 
or “private use” would be inexplicable. 
Whe omission of s. 313, cl. (1) in the 
xomplaint is immaterial and the order of 
cquittal cannot be sustained. It is, there- 
core, set aside and there will be a re-trial in 
xecordance with law. 
Nes. | 


Order set aside. 


SIND JUDICIAL COMMISSIONER'S 
COURT 
i Full Bench 
Criminal Revision Application No. 40 
of 1939 
May 23, 1939 
Davis, J. C., WESTON AND Tyagi, JJ. 
Musammat HARBAI, w/o RATNA— 
APPLICANT 
LETSUS 
RAYA PREMJI AND ANOTABR— 
NON-APPLIOANT 

. Criminal Procedure Code (Act V of 1898), ss, 437, 
403, 203, 259—S. 437, scope of—Diamissal of com- 
plaint under s. 203 or discharge of aceused under 
e. 259 by Magistrate—Same Magistrate, his successor, 
or any other Magistrate of co-ordinate jurisdiction, 
whether can entertain second complaint on same 
facts although order of dismissal or discharge is 
not set aside—Order dismissing complaint under 
s. 203 or discharging accused under s. 259, whether 
judgment. 

Section 437, Criminal Procedure Code, is only an 
enabling section and does not take away by im- 
plication the jurisdiction vested in a Magistrate to 
hear the complaint again. Mir Ahwad Hossein v. 
Mohamed Askari (11), relied on. |p. 285, col, 1.] 
-Hence where a Magistrate dismisses a complaint 
for default under s. 203 or discharges an accused 
under s. 259, Oriminal Procedure Code, it is compe- 
tent for that Magistrate or to his successor-in-oflice, 
or to another Magistrate of co-ordinate jurisdic- 
tion to entertain 8 second complaint on the same facts 
although the order of dismissal or discharge, as the 
case May be may not have beenset aside by a higher 
Court. Tirathbai v. Sugnibai (1). Overruled. {p. 
283, col. 1.) 

When entertaining a second complaint a Magistrate 
should, however, keep in mind the default committed 
in the earlier proceedings, for this default may haye 
a bearing not only upon any subsequent default com- 
mitted but also upon the merits of the com plaint. [p. 

. 286, col. 1.) 

The word ‘judgment’ indicates some final deter- 
mination of the case which would end it once for all, 
such as an order of conviction or acquittal. An order 
therefore dismissing for default a complaint made 
either under s. 203 or under s, 259, Criminal Procedure 
Code, is not a judgment. Dwarka Nath Mondal v. 
Bent Madhab Banerji (10), Emperor v. Chiana 
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Kaliappa Goundan (14) and Dr. Hort Ram Singh v. 
Emperor (19), relied on. 

Or. R. App. to revise the order of the 
Third Additional City Magistrate, Karachi, 
dated January 26, 1939. 


Mr. Kishinchand J. Bijlani, for the 
Applicant. 
Mr. Partabrai D. Punwani, Advocate- 


General, for the Crown. | 

Weston, J.—The question referred to the 
Full Bench is: 

“Whether it is competent for a Magistrate to 
entertain a second complaint upon a statement of 
facts which constituted a first complaiut which 
has been dismissed for default under s. 203, Ori- 
minal Procedure Code, or inwhich the accused 
have been discharged under s. 259, Criminal Pro- 
cedure Code, the order of dismissal or discharge, 
as the case maybe, not having been set aside by 
a higher Court” 
and has been made because of the Bench 
decision of this Court in Tirathbai v. Sug- 
nibat (1) which has been followed in 
subsequent cases. In Tirathbai v. Sugni- 
bai (1) the following question arose: 

“Whether it is open to a Magistrate to enter- 
tain a complaint when a similar complaint has 
been dismissed by another Magistrate of co-ordinate 
jurisdiction and the dismissal has not been set aside 
by higher authority.” 

It was held that the answer to this ques- 
tion should be in the negative. Reliance 
was placed upon two cases, Queen- 
Empressv. Adam Khan (2) and Nilratan 
Sen v. Jogesh Chundra (3) and the following 
passage from the judgment of the Allahabad 
case was approved: 

“It is utterly contrary to sound principles that 
one Magistrate of co-ordinate jurisdiction should, in 
effect and substance, deal with, as if it were an 
appeal ora matter for revision, a complaint which 
had already been dismissed by a competent tribunal 
of co-ordinate authority.” | f 

It is to be noted that this question is 
not identical with ihat now referred to us 
although the two have common ground, 
That in Tirathbai v. Sugnibai (l) related 
to the entertainment of the second com- 
plaint by a Magistrate other than the 


‘Magistrate who disposed of the first com- 


plaint, but covered not only cases where 
the first complaint had been dismisged 
for default, whether under s. 203, or under 
s. 259, Criminal Procedure Ovde, but also 
cases where the complaint had been dis- 
missed under s. 203, Crimina] Procedure 
Code, on consideration of its merits or the 
accused had been discharged under s. 253, 
Criminal Procedure Code. The question 
now referredto us is restricted to caseg 
of dismissal for default but includes all 

(1) 23 S L R 43; 112 Ind. Cas, 681; AIR 1999 
Sind 61; 29 Cr. L J 1097. 

(2) 22 A 106; A W N 1899, 211, 

(3) 23 O 983;1 O WN 57. 
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second complaints whether made tothe 
Magistrate who dealt with the first com- 
plaint, to his successor-in-office, or to 
probes Magistrate of cc-ordinate jurisdic- 
ion. 

In the Allahabad and the Calcutta cases 
the dismissal of the first complaints had 
been under s. 203, Criminal Procedure 
Code, but were not dismissals for default 
of appearance by complainants. These 
auth-rities have been considered in later 
cases ofthe same High Courts. The pre- 
sent view of the Allahabad High Court does 
not differ from that expressed in Queen- 
Empress v, Adam Khan (2) and it is given 
in Rama Nand v. Sheri (4). In this, three 
classes of cases are set out: (1) When the 
subsequent eomplaint is filed before the 
same Court presided over by the same 
Magistrate, (2) when the subsequent com- 
plaint is filed before the same Court. pre- 
sided over by the successor-in-office of 
the Magistrate who had dismissed the first 
complaint, and (3) when the subsequent 
complaint is filed before a Court other than 
the Court which dismissed the former 
complaint. It was held settled that there is 
no bar to the entertainment of the second 
complaint by the same Magistrate who has 
dismissed the first complaint, and reference 
was made to four cases of the Allahabad 
High Court, the two latest being Emperor 
v. Mehrban Hussain (5). and Emperor v. 
W.C. Keymer \6). It was also held that 
the entertainment of the second complaint 
by a suceessor-in-office of a Magistrate 
who has dismissed the first complaint is 
competent. Reference was madeto Ram 
Bharos-v. Baban (7). As for the third class, 
it was held that Queen Empress v. Adam 
Khan .2) hsd not been overruled hy cases 
relating to the first and second classes 
and that a second complaint cn the same 
facts should not be entertained by another 
Magistrate of cc-ordinate jurisdiction. The 
passage from Queen Empress v. Adam 
Khan (2; already quoted, was approved. 

It isnot clear upon what legal basis 
the Allahabad High Oourt considers that 
the distinction madein the three classes 
of cases is justified. No doubt under 
s. 561 (A), Griminal Procedure Code, the 

(4) 56 A 425; 150 Ind, Oas 373; (1934) Or. Cas, 
150; A 1 R 193: All. 87; 6 R A 1078; 36Cr.L J. 
1 


062. 
° (5) 29 A7; A W N1906, 245; 3A L J 562; 4Cr 


J59, 

(6) 36 A 53; 22 Ind. Oas. 145; A I R 1914 All 
178; 15 Cr. LJ 1; I2ALJ 1. : 

(7y 36 A 129; 22Ind.Cas 73t; A 1R1914 All. 79; 
15 Or, L J 158;12 AL J 108, 
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High Court bas power to make such ord erm- 
as may be necessary to prevent abuse op 
the process of a Magistrate’s Court, aneng 
in particular cases it may be proper an 
desirable that the High Courtshould quash» 
proceedings taken on second complaints, 
But such orders may also be proper and 
desirable in the particular circamstances 
of the case, when the second complaint is 
made to the Magistrate who dismissed the 
first complaint or to the successor-in-office 
of such Magistrate. In Allah Ditta v, 
Karam Bux(8 the Lahore High Court 
held that the dismissal of a complaint, 
even when that dismissal had been upheld 
by the Sessions Judge in re-vision, was not 
a bar to a second complaint, apparently 
madeto the same Magistrate, but as they 
found no good grounds for re-consideration 
of the case they quashed proceedings on 
the second complaint as an abuse of the 
process of the Court. The argument of con- 
venience or sound principle hardly seems to 
justify a hard and fast distinction. 


We also think that the undesirability of 
one Magistrate entertaining a complaint 
when a first complaint cn the same facts 
has been disposed of by another Magistrate 
can be overstressed. We do not think that 
generally there is any unhealthy spirit of 
emulation among Magistrates which makes 
them eager to entertain complaints dis- 
missed by their colleagues, and a Magis- 
trate who showed this spirit would quickly . 
attract the notice. of the higher authorities. 
The Calcutta High Oourt seems to have 
departed entirely from the view expressed 
in Nilratan Sen v. Jogesh Chundra (3), 
In Queen-Hmpress v. Dolegobind Dass (9) 
it was held that the view expressed in 
Nilratan Sen v. Jogesh Chundra (3) could 
not be applied to Presidency Magistrates 
to whom ss. 456 and 437, Criminal Proce- 
dure Code, do notrelate. Dwarka Nath 
Mondal v. Bent Madhab Bannerji (10) is 


- a similar ruling by a Full Bench dealing 


with Presidency Magistrates, In Mir Ahwad 
Iiussein v. Mohamed Askari (11) a Full 
Bench ennsidered the question: : 

“Whether a Magistrate in a warrant case having 
passed an order of discharge is competent to take 
further proceedings and issue process against the 
accused in respect of the same offence unless an 
order of further inquiry shall have been passed 
under s, 437, Criminal Procedure Code, having 


(8) 12 L 9; 127 Ind. Oas. 15; A IR 1930 Lah. 879; 
(1930) Cr. Cas. 923; 31 Or. L J 1180; 32 PL R 208; 
Ind. Rul. (1930) Lah. 815. ; 

(9) 28 O 211; 50 WN 169. 

(10) 28 O 652; 50 WN 457. 

(11) 29 O 726; 6 O W-N 633, 
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16 effect of setting aside the order of dis- 
harge.” 


The question was answered in the affir- 
native. It was held by Maclean, O. J., 
hat s. 437, Oriminal Procedure Code, is 
only an enabling section and does not take 
away by implication the jurisdiction vested 
in a Magistrate to hear the complaint 
again. In Jyotindra Nath Daw v. Hem 
Chandra Daw (12) it was held that a 
Subordinate Magistrate who had dismissed 
a complaint under s. 203, Criminal Pro- 
cedure Code, was competent to revive it 
notwithstanding that the District Magis- 
trate had refused to order a further inquiry 
in the matter on application made to him 
for that purpose. In Emperor v: Idoo 
(13) an accused had been discharged in 
the Sessions Division of the High Gourt on 
a nolle prosequi entered by the Public Pro- 
secutor, The accused was subsequently 
placed on his trial on the same facts before 
a Magistrate. It was held following 
Mir Ahwad Hossein v. Mohamed Askari 
(11), that the Magistrate was wrong in 
declining jurisdiction which he undoubtedly 
had to hear the case. 


The Madras High Court in Emperor v. 
Chinna Kaliappa Gounden (14), followed 
Dwarka Nath Mondal v. Beni Madhab 
Bannerjee (10), although the case before 
‘it was not one of the Presidency Magis- 
trate, and held that the same Magistrate 
could entertain a second complaint. In 
In re Ponnustiami Gounden (15), it was 
held that when a complaint is dismissed 
under s. 203, Criminal Procedure Code, 
any Magistrate having .cc-ordinate juris- 
diction can take cognizance of a subse- 
quent complaint on the same facts, not- 
withstanding that the order of dismissal 
has not been set aside. In Janakdhari 
Singh v. Emperor (16), a second complaint 
before the same Magistrate was held to be 
competent. In In ve Mahadev Laxman 
(17), it was held that when an accused 
is once discharged by one Magistrate 
under s. 203, Criminal Procedure Code, it 
is open to the complainant to file another 


(12) 36 O 415; 2 Ind. Oas. 203; 9 Or.-L J563; 13 
OWN 193 tis AD i 


- (43) 40 O 71; 15 Ind. Cas. 488; 16 O W N 983. 

(li) 29M 126; 16 ML J 79;3 Or. L J 274. 

(15) 55 M 622: 137 Ind. Cas. 317, AI R 1932 
Mad. 369; (1932) Or. Oas. 353; 33 Or, L J 454; 62 
M LJ 469; 35 LW 478; (1931) M W N 1149; Ind, 
Ral, (1932) Mad. 380 (F B). 

(16) 8 Pat. 537; 120 Ind. Oas. 832; AIR 1929 
Pat. 469; (1929) Or. Oas, 353; 31 Or. L J 146; 10 P 
L T 7-5; Ind, Rul. (1930) Pat. 46. 

(17) 27 Bom. LR 359; 87 Ind. Cas. 537; 26 Cr. 
LJ 991; AIR 1925 Bom. 258, 
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complaint on the same facts before another 
Magistrate, although it was considered in- 
cumbent on the complainant to inform the 
second Magistrate of the disposal of the 
first complaint, and Queen-Empress vV. 
Adam Khan (2), was dissented from, In 
Emperor v. Amanat Kadar (18), 8 second 
ccmplaint tothe same Magistrate was held 
to be competent, There is, therefore, general 
authority that when a complaint has been 
dismissed or the accused have been dis- 
charged, a second complaint is competent 
notwithstanding that the order of dismissal 
ar discharge has not been set aside by a 
higher authority. 

As pointed out by Maclean, C. J. in 
Mir Ahwad Hossein v. Mohamed Askari 
(11), s. 437, Criminal Proeedure Code, is 
an enabling section. The Explanation to 
s. 403, Criminal Procedure Code, states that 
a dismissal of a complaint or discharge 
of the accused is not an acquittal for 
the purposes of this section. if the Legis- 
lature had intended to qualify this Exe 
plenation so that the dismissal of the com- 
plaint or the discharge of the accused is 
to be a bar to fresh proceedings on the 
same facts unless the order of dismissal 
or discharge is set aside by a higher Court, 
we think the Legislature would have said so 
either explicilly or by omitting the Explana- 
tion altogether. 

.In Dwarka Nath Mondal v. Beni Madhab 
Bannerjee (10), the question was raised 
whether s. 369, Criminal Procedure Oode, 
which provides that a Magistrate may not 
alter or reviow a judgment passed by 
him, does not prevent the entertainment of 
a second complaint. Maclean, O. J. express- 
ed the opinion that an order dismissing the 
complaint or discharging an accused is not 
a judgment and that the word ‘judgment’ 
indicates some final determination of the 
case which would end it once for all, such 
as an order of conviction or acquittal. In 
the same case Ghose, J. who dissented 
from the final conclusion expressed by the 
Full Bench, considered that when a 
Magistrate investigates the merits of a 
complaint either by examination of the com- 
plainant or by taking such evidence as is 
produced and when his order discharging 
the accused is based on this investigation, ° 
then his order would be a judgment. 
He conceded, however, that an order dis- 
missing a compluint for default could not 
be a judgment. In Emperor v. Chinna 
Kaliappa Gounden (14), it was held by 

(18) 31 Bom. L R 146; 116 Ind. Cas, 251; 30 Or, L 
J 594; Ind. Rul. (1923) Bom. 321. 
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White, O. J. that an order of dismissal of 
& complaint under s. 203, Criminal Pro- 
cedure Code, is not a judgment. A de- 
tailed discussion of the point appears in the 
judgment of Sulaiman, J. in arecent case 
of the Federal Court of India, (April 12, 
1939), (Case No. 1 of 1939) Dr. Hori Ram 
Singh v. Emperor (19), in which the learned 
Judge adopted the view expressed by 
Maclean, O. J.,in Dwarka Nath Mondal v. 
Beni Madhab Bannerjee (10). 

_ It is not necessary for us to consider the 
possible effect of s. 369, Criminal Procedure 
Code, on the question considered in 
Tirathbai v. Sugnibat (1). As already re- 
marked, the question now referred to us 
is not identical with that decided in 
Tirathbai v. Sugnibai (1). Although the 
words in s. 259, Criminal Procedure Code, 
are ‘may in his discretion . . . . dis- 
charge the accused,” we think that this 
discretion relates to the nature of the 
default rather than to the merits of the 
complaint; we think that an order dis- 
missing for default a complaint made 
either under s. 203, or under s. 259, 
Oriminal Procedure Oode, is not a judg- 
ment. Also we do not think that con- 
siderations of sound policy can bar the 
entertainment by a Magistrate of co- 


ordinate jurisdiction of a complaint 
when a first complaint has been 
dismissed for default, and we do 


not think it necessary to say more than 
that when entertaining a second complaint, 
a Magistrate should keep in mind the de- 
fault committed in the earlier proceed- 
ings, for this default may have a bearing 
not only upon any subsequent default 
committed but also upon the merits of 
the complaint. We therefore answer the 
question referred to us in the affirmative. 


8, Aswer in afirmative. 


(19) 181 Ind. Cas. 317; A I R 1939 F O 43; 40 
Or. L J 468; 11 kR F O 60; (1939) M W N 497; 5 
B R 685; 1939 O L R 366 (F 0). 


PATNA HIGH COURT 
Criminal Revision Petition No. 643 of 1938 
December 6, 1938 
s AGABWALA, J. 
RAJA GOPE AND cTHERS—PrTITIONERS 


versus 
SUKAN SINGH AND ancTuzR—Opecsite 
PARTY 
Criminal Procedure Code (Act V of 1898), s. 145— 
Claim by landlord for possession of number of plots 
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~ Various tenants claiming different plots separately 
—Amaigamation of all plots in one proceeding, if lega. 
~—One set of co-sharer landlords, whether can repre 
Sent entire body in proceedings under s. 115. 

It is not necessarily illegal or irregular to combine 
a large number of plots ina proceeding under s. 145, 
Criminal Procedure C&de, where the dispute is» 
between a landlord who claims a large number of 
plots on one side and different sets of tenants who 
claim different plots on the other. But when this is» 
done, particular care is required to ensure that the 
parties are not prejudiced by the amalgamation ofa 
number of plots in one proceeding. Gulab Kuer v. 
Ganouri Koeri (2), followed. Ram Kishun Singh v 
Faujdar Gope (1), distinguished. 

In a case of co-sharer landlords possession of one 
isthe possession of all and one set is capable of 
representing the entire body in a proceeding under 
s. 145, Criminal Procedure (ode, Anesh Mollah v. 
Ejaharuddi Mollah (3), distinguished. 

O. R.P. against the order of the Sub- 
Divisional Magistrate, Gaya, dated Septem- 
ber 3, 1938. 


Mr. G. P. Das, for the Petitioners. 

Mr. G. P. Singh, for the Opposite Party. 

Order.—This application arises out of a 
dispute regarding possession of immovable 
property in respect of which an order has 
been passed under s. 145, Oriminal Procedure 
Code, declaring that the first party, the 
landtords, are in possession, and restraining 
the second party, the tenants, from interfer- 
ing with the possession of the landlords. 
It appears that the land in dispute 
consisted of ten plots appertaining to khata 
No. 84 of village Sawanpur. Notices under 
s. 145 were issued to the interested tenants 
and they filed written statements, each of 
them specifying which plots he claimed. 
The Magistrate has found that the land, as 
already stated, is in the possession of the 
landlords. 

The first groundon which that order is- 
challenged is that the claims of a number 
of tenants in respect of different plots of 
land should not have been amalgamated in 
one proceeding under s. 145. Reliance was 
piaced on a decision of Rowland, J. in 
Ram Kishun Singh v. Faujdar Gope (1). 
The facts of that case, however, were very 
different from the facts of the present case. 
There a large area of land, in 21 different 
khatas with 16 tenancies, which were put 
up for sale bythe landlord in a number of 
rent sales and purchased by him and of 
which the tenants claimed to be in posses- 
sion was concerned. The tenants did not 
file any written statement and there was 
nothing on the record to indicate which of 
the plots each of the tenants claimed to be 
in possession of, The Magistrate treated the 


(1)18P L T 824; 170 Ind. Oas. 90; A IR 1937 Pat 
413; 38 Or, L J 842;3 BR 659; 10 R P75, a 
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proceeding asif the lands were claimed by 
all the tenants jointly, but there was no 
evidence in the case that they were jointly 
entitled to the lands, or in fact, that they 
Claimed to be jointly entitled to the lands. 
The Magistrate, nevertheless, passed an 
order in fovour of the tenants. Rowland, J. 
Pointed out that this order bad resulted in 
the absurdity ‘of adead man being found 
to be in possession of one plot and a person 
who disclaimed possessicn of another plot 
being found to be in pcssession of it. In 
the present case the tenants in their written 
statements ‘specified the particular plots of 
which each of them claimed possession, and 
there could be no objection from anybody 
as to that matter. The learned Magistrate 
gave his reason for disbelieving the second 
party: in specifying the lands they have 
made conflicting claims which indicated 
that they themselves did not know what 
lands they were claiming. In Gulab Kuer 
v. Ganouri Koeri (2) Mohammad Noor, J, 
pointed out that it was not necessarily 
illegal or irregular to combine a large 
number of plots in a proceeding under 
s. 145 where the dispute is between a land- 
lord who claims a large number of plots 
on one side and different sets of tenants who 
claim different plots on the other. His 
Lordship pcinted out that when this is 
done, particular care is required to ensure 
that the parties are not prejudiced by the 
amalgamation‘ of a number of plots in one 
proceeding. ‘There is no indication in the 
present proceeding that either party has 
been: prejudiced by the procedure adopt- 


The next point argued by the learned 
Advocate for the second party petitioners 
was that atthe time when the proceeding 
under s. 145 was initiated, the crops of 27 
out of the 35 bighas of landin dispute had 
actually been harvested. He contended 
therefore that there could be no dispute 
between the parties with regard to the 
27 bighas. The Police report, however, was 
to the effect that the dispute was not only 
with regard to the crops but with regard 
to the land, and the learned Magistrate 
who drew up the proceeding was satisfied 
that there was a dispute with regard to the 
land which was likely to cause a breach of 
the peace. There is no substance in this 
point. 

Lastly, it was contended that the opposite 
party consisted only of some of the co-sharer 


(2) AI R 1938 Pat. 511; 173 Ind. Cas. 333; 40 Cr. L 
J 17,11 R P 239,5 BREL 
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landlords and that the others had not been 
impleaded. The learned Advocate con- 
tended that this rendered the proceedings 
in the Courts below illegal. The authority 
for this proposition is a decision in Anesh 
Mollah v. Ejaharuddi Mallah (3; which was 
not a case in which some of several cce 
sharere only had been impleaded in the 
proceeding but a case in which there were 
different seis of landlords and some of these 
distinct sets were not parties to the proceed- 
ing. That case is quite different from the 
present and has no bearing on the question. 
In a case of co-ssharer landlords possession 
of one is the possession of all and one set 
is capable of representing the entire body 
in a proceedirg under s. 145, Criminal 
Prccedure Code. There is no substance in 
this application which must be dismissed. 


D. Application dismissed. 
(3) 28 C 446; 5 O W N 428, 
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MADRAS HIGH COURT 
Appeal No. 129 of 1937 
September 28, 1938 
KING AND KREISHNASWAMI AYYANGAR, JJ. 
BONTHALA SUBBAMMA—APPELLANT 
versus 
GADAMSETTI SURAPPA Co, AND OTHERS 
—RKBsSPONDENTS _ 

Insolvency—Debtor adjudged insolvent in 1915— 
Receiver taking possession of insolvent’s property, 
declaring final dividend and‘concluding insolvency by 
sending all papers to District Court — Debtor sub- 
sequently making acquisition, purchasing property 
and selling it to other porson—Application by creditor 
claiming that sale conveyed no title to purchaser and 
property vested in Official Receiver—It was held not 
open tocreditors or Official Receiver to challenge sale 
as they had represented that insolvency had ended, . 
. A debtor had been adjudicated an insolvent by an 
order made on January 30, 1915, under the provisions 
of Act IIL of 1907, which was then in force. Under 
that Act, there were no provisions such as are to be 
found inthe Act of 1920 either obliging the Court to 
fix a time within which the insolvent should apply for 
a discharge or compelling the insolvent himself to 
apply for an order of discharge. After the adjudica- 
tion the Receiver took possession of the estate, realised 
it and declared the final dividend sometime in 1915, 
The administration became thereby concluded and 
the Receiver accordingly sent to the District Uourt all 
the concerned papers relating to the*insol vency which 
were subsequently destroyed under the rules of the 
destruction of records. The insolvent subsequentiy 
began to make acquisitions whereby he purchasede 
certain property in 1928 and sold it to another person 
in 1934. An application was filed by a creditor, that 
the sale conveyed no title to the purchaser as the 
property became vested in the Official Receiver: 

Held, that everybody concerned, the insolvent, the 
Official Receiver and the creditors, all acted on the 
footing that the insolvency had closed, and it was no 
more open to any of them to get behind what must 
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be regarded as a representation made by them, and 
revive the insolvency, for the purpose of challenging 
a sale bona fide made inthe belief that there was no 
insolvency, a belief contributed to by all of them. 
Ex parte Bolland; In re Dysart (3), relied on. 


i Mr. Kasthuri Seshagiri Rao, for the Appel- 
ant, 

Krishnaswami Ayyangar, J.—This ie 
an appeal from the order of the District 
Judge of Cuddapah vesting the property in 
dispute in the Official Receiver and direct- 
ing him to sell it and distribute the amount 
realised among the creditors. That property 
waa acquired by the husband ef the appel- 
lent in 1928 and sold by him to ihe appel- 
lant on May 4,1934. The appellant claims 
to kave become the owner cf that ‘property 
by virtue of this sale. The husband of the 
appellant had been adjudicated an insolvent 
by an order made on January 30, 1915, 
under the provisions of Act III of 1907 
which was then in force. Under that Act, 
there were no provisions such as are to be 
found inthe Act of 1920 either obliging 
the Court to fix a time within which the 
insolvent should apply for a discharge or 
compelling the insolvent himself to apply 
for an order of discharge. It would appear 
that the appeilant’s husband was therefore 
under no obligation to apply for a discharge 
and in fact. he did not apply for any dis- 
charge at all. After the adjudication the 
Receiver seems to have taken possession of 
the estate, realised it and declared’ the 
final dividend sometime in 1915, The 
administration became thereby concluded 
and the Receiver accordingly sent to the 
District Gourt all the concerned’ papers 
relating to the insolvency, papers, which we 
are informed, no longer exist having been 
des'rcyed under the rules of the destruc- 
tion of records. What happened after 1915 


when the administration in insolvency. was’ 


concluded till 1928 when the property in 
question was sold, does not clearly appear 
though sometime after 1915—how long 
after it is difficult for us to say—the 
insolvent must have begun earning moneys 
either by doing business or otherwise. With 
such acquisitions as he must have made by 
1928, he purchased the property and kad 
remained in tLe enjoyment of it till the 
*sale tothe appellantin 1934 already men- 
tioned. : 

Respondent No. 1 bled in 1936 the petiticn 
from which this appeal bas arisen claiming 
that the sale by the insolvent conveyed no 
title to ihe appellant, ds the property be- 
Game vcsied in the Official Kece.ver, the 
moment it was purchased and has remained 
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with him ever since, to be applied and 
administered according to the provisions of 
the Insolvency Act. This contention based 
on a. 16(4) of Act III of 1907, correspond- 
iag to s.2s (4) of “he present Act, was 
upheld by the District Judge who has 
accordingly held thatthe sale in question 
was a nullity, Against thé order of the 
learned District Judge, the appellant has 
urged two objections: firstly that this pro- 
perty which was admittedly after-acquired 
property cannot on the principle in Cohen v. 
Mitchell (1), forthwith vest in the Official 
Receiver without an act of intervention 
done by him and consequently that the 
insolvent was at liberty to make a disposi- 
tion cf it binding upon the Receiver and 
the creditors. Secondly, that tha conduct 
of the Official Receiver in having wou d 
up the insolvency, made tke distribution 
of the final dividend, and transmitted the 
papers to the Court is conduct by which 
he as wellas the creditors were estopped 
from contending that the insolvency pro 
ceedings had not come to an end and from 
claiming that the Receiver as representing 
the creditors had a title to the property 
which he could assert as against a pur- 
chaser from the insolvent. 

We regret that we have noi had the 
assistance of Counsel on behalf of the. 
respondents in deciding this: appeal, as. 
they. have not chosen to be represented 
before us. - We do not think it necessary to 
express any opinion on the first of the points 
urged'on behalf of the appellant which 
turns on the construction of the language of 
s. 16 (4) of this Act which is, as pointed 
outin Ma Phaw v. Maung Ba Thaw (2), 
somewhat different from that to be found 
in the Presidency Towns Insolvency Act 
or the English Statute. But we think that 
there is considerable force in the second 
objection and we accordingly uphold it. 
The conduct of the Receiver to which we 
have referred, must have been within the 
knowledge of the creditors and they must 
be regarded as*having-deliberately acquiesc- 
ed in the position indicated by that 
conduct, namely that the insolvency had 
becoms finally determined. From 1915 
till 1923, neither the Receiver nor the 
creditors took any steps showing that they 
or any of them regarded the insolvency 
as still pending though during this period 
they were presumably aware of the acquisi- 


(1) (1890) 25 Q B D 262; 59 LJ Q B 409; 63 L T 206; 
28 W R551; 7 Morrell 207. . ae 
DAR 125; 97 Ind. Cas, 221; A'I R 1926 Rang, 
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tions that were being made by the insol 
vent. We think that these circumstances 
are sufficient to bring the case within the 
priniciple enunciated by Bramwell, L. J. in 
Ex parte Bolland; In re, Dysart 3). The 
facts of that case were ùo doubt somewhat 
different but the decision proceeded upon 
-the basis mentioned at p 321*, where the 
conduct and the statement of the trustee in 
-bankruptcy to the bank were regarded as 
amounting to a statement by him that the 
liquidation was ended, a statement on 
which the bank acted. We think that the 
clrcumstances present in this case warrant 
us in holding that the conduct of the Official 
Receiver and of the creditors amounted in 
effect to a statement similar in form and 
nature tothe one that is referred to by the 
Lord Justice. Everybody concerned, the 
Insolvent, the Official Receiver and the 
creditors, all acted on the footing that the 
insolvency had closed, and we accordingly 
think that it is no more opento any of them 
now to get behind what must be regarded 
asa representation made by them, and 
Tevive the insolvency, for the purp<se of 
challenging a sale bona fide made in the 
belief that there was no insolvency, a belief 
contributed to by all of them. 

We therefore differ from the learned 
Judge and hold that the appellant has 
Shown sufficient reasons for dismissing the 
petition of the creditor and we accordingly 
reverse the judgment of the learned District 
Judge and dismiss the petition with costs 
here and in the Court below to be paid by 
„respondent No, 1. 


Nes, Judgment reversed. 
| B (1878) 9 Oh. D 312; 47 L J Bk, 174; 38 L T 693; 
-26 W R897. 








*Page of (1878) 9 Oh, D.— [Ba] 
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Appeal No. 53 of 1936 
September 14, 1938 
Leacs, O. J. AND ABDUR RASMAN, J. 
KATHOOM Bl— APPELLANT 
BETSUS 
ABDUL WAHAB SAHIB AND 0TrHers— 
: RESPONDENTS 
- Trusts Act IT of 1882), s, 88—Sunni Muhammadan 
merchant dying leaving behind his only minor daughter 
and three brothera—Daughter entitled to half share 
in estate of deceased — Brothers of deceased taking 
daughter under guardianship, continuing business of 
-deceased and making profits — Suit by daughter for 
half share in profits earned— Brothers of deceased held 
stood in fiduciary relationship towards minor daughter 
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andliable to account for half share in profits to 
daughter. 
A Sunni Muhammadan merchant died leaving 


. behind him his only daughter who was six years old 


and his three brothers. The daughter became entitled 
to the half share in the estate of her father according 
to the Sanni Law. She being minor, the brothers of 
the deceased took her into their care and guardian- 
ship and continued the business of the deceased by 
taking charge of the assets and earned profits. The 
hele aris instituted a suit for her half share in the 
rofits : 

Held, that the brothers of the deceased who continu- 
ed his business aiter taking charge of the assets, were 
in a fiduciary position of trustees forthe .daughter to 


_the extent of one-half of the profits and were liable to 


accyunt for the same. The fact that they were co- 
owners of the estate of the deceased did not affect 


- their liability as guardians. The daughter was, there- 


fore, entitled to half the profits earned in the business 
after the death of her father. Mohammad Abdur 
Rahim v Mohammad Abdul Hakim (4), relied on, 

A. from the decree and judgment of 
Lakshmana Rao, J. in O. 8. No. 145 of 1930, 


“dated April 7, 1935. 


Mr. G. Ramakrishna Iyer, for the Appel- 
lant. 

Messrs. Srinivasaraghavan, Thiagarajan, 
S. Nagaraja Iyer and R. Swaminatha Iyer, 
for the Respondents. j 

Judgment.—The question involved in 
this appeal is whether respondents Nos. 1 
to 3 at times material to the suit stood in a 
fiduciary position with regard to the appel- 
lant. The appellant is the only daughter 
of one Abdul Rahiman Sahib, who died on 
June 18, 1921, when she was about six 
years of age. The appellant’s mother had 
pre-deceased the appellant's father, who was 
a Sunni Muhammadan. Under the Sunni 
Law, his heirs were, the appellant, “his 
three brothers, Waheb, Majeath and 
Hameed (reapondents Nos, 1 to 3), his 
second wife Sakina Bi (who died during 
the pendency of the suit), and his mother 
Rabia Bi, who died before the suit was 
instituted. Abdur Rahiman was a dealer 
in rope, thread, coir, carpets and other 
articles. His business was a Very success« 
ful one, and when he died, he left a consi- 
derable fortune. All the members of his 
family lived together and the heirs conti- 
nueg to‘ live together after his death. In 
the “year following his death, respondent 


‘No: 3 married his widow, Sakina Bi, and by 


her had four children, respondents Nos. 4 
to7. After his death the appellant lived 


‘with respondents Nos. 1 to 3 until 1929 


when she left the family house and married 
oneAbdul Aziz. Sne wasthen more than 
15 years of age. According to the appellant's 


‘uncles, respondents Nos. 1 to 3, Abdul Aziz 


removed the appellant from their lawfal 
custody, In fact they fled a complaint charge 
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ing him with kidnapping the appellant. 
The complaint was dismissed and the 
appellant having married Abdul Aziz 
instituted the euit out of which this appeal 
arises, 

Abdul Rahiman carried on the business 
in his own name, but the day after he 
died, respondents Nos. 1 to 3 changed tke 
name ofthe business to “Abdul Rahiman 
Sahib and Brothers“ and set up a claim that 
they had throughout been partners in the 
business, each brother having a quarter 
share. In the month of October, 1921, res- 
pondents Nos. 1 to 3 caused a panchayat 
to assemble with a view to the panchayat- 
dars distributing the estate on the footing 
that respondents Nos. 1 to 3 were each 
entitled to a fourth share in the business. 
The proceedings of the panchayaidars have 
been referred to here and below as arbit- 
ration proceedings and for the purposes 
of this appeal, this description may be 
adhered to. The arbitrators submitted 
their award on October 10, 1921, but as it 
was unstamped, a fresh award was made on 
April 24, 1922. It had not been suggested 
in- the proceedings before us tnat the 
arbitrators acted improperly. They gave 
an award distributing the assets of the 
deceased's estate on the basis that respond- 
ents Nos.1 to 3 were partners, So far as 
the arbitrators were concerned, this was not 
in issue. Respondents Nok. 1. t0 3 were 
not in fact partners and the arbitration 
proceeded on an entirely wrong basis. At 
the trial of the suit an issue was framed on 
the question whether respondents Nos. 1 to 
3 were partners with Abdul Rahiman and 
the issue was found against them. This 
finding has not been challenged before us 
and the appeal has been argued on the 
footing that it was a false claim. It is 
not suggested that the appellant is in 
way bound by the award. In fact it is 
conceded that she isnot. The appellant’s 
grandmother, Rabia Bi, purported to act as 
her guardian when the question of the 
distribution of the estate was before the 
arbitrators, but she was not in law the 
guardian of the minor’s property, and so 
far as the minor was concerned, the proceed- 
ings were a nullity. 

The appellant filed the suit on the Ori- 
eginal Side of this Court on March 7, 1930. 
she claimed that cn the death of her father 
she became entitled to one-half share of 
his estate, her grandmother to one-sixth, her 
step-mother to one-eighth, and respondents 
Nos. 1 to 3 to the remaining five-twenty- 
fourth share in all the assets left by Abdul 
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Rahiman. Jt is not disputed that Sunni 
Law requires the estate to be distributed 
in these proportions. The appellant, howe 
ever alleges, and again the truth of her 
allegation is accepted, that after her father’s 
death her uncles took charge of all his 
ascete, including the business, which they 
continued to carry on. The business con- 
tinued to prosper and out’ of the profits, 
respondents Nos. 1 to3 purchased the pro- 
pertiee set out in Part Lof Sch. B in the 
plaint. The appellant claimed before the 
trial Court and`contends now that ske is 
entitled toa halfshare in these properties, 
and in all the accietions to the estate arising 
from the business. In law the heirs became 
tenanis-in-commen of the estate as it stood 
at tke time of his death and the learned 
trial Judge ` held that the appellant was 
entitled toa moiety of the estate distributed 
by the arbitrators with profits from the date 
of her father’s death but he rejecied her 
claim to a half share in the profit made cut 
of the business after her father’s death on 
the ground that a cc-owner in management. 
“does not per sé standin a fiduciary rela- 
tion.” In accordance with his decision, the 
learned trial Judge passed a preliminary 
decree directing the Official Referee to take 
accounts on the basis that the appellant 
was entitled to a moiety of the properties 
left by ber father, but to no share in-the 
acquisitions made by respondents Nos. -lto . 
3 out of the profits of the business subse-. 
quent to the death of Abdul Rahiman. 
This meant that the appellant was not to 
be given any share in the properties set 
out in Part lof Sch. B. It is this finding 
which the appellant challenges. She says 
that the learned trial Judge should have 
held that respondents Nos. | to 3 were in the 
position of trustees and have given her a 
half share in all the profits made in the 
business after the death of her father. 

‘he learned Advocate for the appellant 
conceded that if there was no fiduciary 
relationship, tLepreliminary decree passed 
by the learned trial Judge was the correct 
one. On the other hand itis nct disputed 
that if respondents Nos, 1 to 3 ure to be 
regarded as being in a fiduciary position, 
the appellant is entitled to succeed in the 
appeal. ‘lherefore the sole question 
which the Covrt is called upon to decide 
is whether respondents Nos. 1 to 3 in 
carrying on the business of their deceased 
brother should be regarded as trustees 
for the appellant to the exlent of one- 
half of the profits. The case of the appel- 
lant is that respondents Nos, 1 to 3 stood 
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mein a fiduciary position because she was a 
minor living with them uuder their care 
and ccntrol, and that while she was in tbis 
position, they took charge of her share in 
the estate. The facts op which the appel- 
lant’s case is based do not admit of dispute, 
and for eight years, that is until 1929, 
respondents Nos, 1 to 3 had the appellant 
under their care and control. Moreover, 
they claimed to be her legal guardians as 
the pleadings in this case show. Respon- 
dent No. Z applied for letters of adminis- 
‘tration to the estate and effects of the 
appellant's father for her use and beneit till 
she attained majority, andon December la, 


1922, obtained a grant of letters, but the. 


business and all the other assets of her 
father’s estate remained with respondents 
Nos. 1 to 3. 

A trustee is not permitted to make a 
profit cut of his trust and a guardian of a 
Minor isin the positicn of a trusiee when 
in possession of the minor's property, In 
Morgan v. Morgan (1), Lord Hardwicke 
observed that where a person, whether a 
father or a stranger, enters upon the estate 
of an infant and continues the possession 
the Oourt will consider such person as a 
guardian of the infant. In Dormer v. 
Fortescue (2), Lord Hardwicke declared that 
the Oourt will decree an account from the 
time the infant’s title accrued, “for every 
person who enters on the estate. of an 
infant enters as a guardian or a bailiff,” 
and in Doe d, Barnett v. Keen (3), Lord 
Kenyon, O.J., said that nothing can be 
clearer than that an infant may consider 
whoever enter on his estate as entering for 
his: use. This principle has many times 
been affirmed and is now embddied in tne 
Indian Trusts Act. Section 58, Trusts Act, 
provides that Wnere a trustee, executor, 
partner,’ agent, director of a cumpany, 
legal adviser or other person. bound in 
fiuuciary character to protect ‘the interests 
of anovner person, by availing himself of 
his character, gains for himselt any pecu- 
hiary advantage, or waere any person so 
bound enters into any dealings under cir- 
cumstances in which nis own interests are, 
or may be, adverse to those of such other 
Person and thereby gains for himself a 
pecuniary advantage, ne must hold for the 
beneiit of sucn other person the advantage 
Bo gained. Sectiou 9U provides that where 
a tenant for life, co-owner, mortgages or 
Other qualitied owner by availing umeelf 

(1, (1737) 1 Atk, 489; 26 ER 310, 

(2 (1743) 3 Atk, 124; 26 E BR 879, 

(3)(1797) 7 T R386; 101 G R103, 
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of his position as such, gaing an advan‘ 
tage in derogation of the rights of 
the other persons interested in the pr: 
perty, or Where any such owner, as repre- 
santing all persoas interested in such prc- 
perty, gains any advantage, he must hold 
for the benefit of all persons so interested 
the advantage so gained, but subject to 
repayment by such persons of their due 
share of the expenses properly incurred aud 
to an indemnity by the sams persons 
against liabilities properly contracted in 
gaining such advantage. 

It is not necessary to review the Indian 
authorities which are in line with the 
Engl's2 authorities, but in the course of 
the arguments our attention was drawa to 
the case in Mohammad Abdur Rahim v. 
Mohammad Abdul Hakim (4) where a 
Banch of this Court (Wallace and Pan- 
dalai, JJ.) applied the principle referred 
toin a ease relating to the business of a 
Muhammadan family. There a Muhommadan 
cloth merchant died leaving a widow, two 
major sons, two minor sons and three minor 
daugaters. The plaintiffs’ case was that 
the major sons on the death of the father 
continued his business and taking advant- 
age of their position as the eldest male 
members of the family used in the business, 
the assets of the other members of the 
family, including the shares of the widow 
and the minors, The Court held that by 
this assumption of family management—it 
did not matter whether the position of the 
major sons was that of trustees de son tort 
or executors de son tort—the relationship 
was essentially a fiduciary one. wey 

We are of opinion that the position of res- 
pondents Nos. 1 to 3 in this case was essen- 


-tially a fiduciary one. They took charge of 


the estate of Abdul Rahiman in which the 
appellant had a ‘half interest at a time 
when she. was.a child andin their care and 
control and they have continued in posses- 
sion of the estate. Having got possassion 
of the estate they set up a false claim to be 
partners in the business in order to.geta 
greater snare in the estate than the law 
allowed and utilized moneys belonging to 
the appellant for themselves. Wnen the 
appellant eventually escaped from their 
control they alleged that sne had been 
kidnapped from their custody as her lawfal 
guardians and they have ackoowledged 
taeir guardiaosnip in the pleadings in this 
suit. On their own showing tespondents 

; 3: 135 Ind, Gas. 357; A I R 1931 Mad. 553; 
at Lg 139; (1931) M W N 335; 34 L W 220; Ind. Rul, 
(1932) Mad, LUL. 
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Nos. 1 to 3 were the guardians of the appel- 
lant and the minor’s property being in their 
hands, they must account in full. The fact 
that they were co-owners of the estate 
of Abdul Rahiman does not affect their 
liability as guardians, We hold that res- 
pondents Nos. 1 to 3 were in the position 
of trustees and are liable to account to the 
appellant for her half share in the profits 
arising out of the business, We under- 
Btand that an account has already been 
taken on the basis of the preliminary 
decree. It will now have to be taken on 
the basis that the appellant is alsv entitled 
toa half share in the profits which have 
accrued from the business, and the preli- 


ninary decree will be varied accordingly. ` 


The appellant having succeeded, she will be 
entitled to her costs, which will be paid by 
Tespondents Nos. 1 ,to 3. i ary 8 


Ne. Decree varied. 


_ LAHORE HIGH COURT 
Criminal Revision No, 119 of 1939 
March 28, 1939 > 
ABpUL Rasuip, J. 
CONSOLIDATION CO-OPERATIVE 
SOCIETY—Pgritionzr | 
versus 
HAR GOBIND—Rusronpent 

Criminal Procedure Code (Act V of 1898), s. 133— 
‘Scope of —Branches of 'itees ‘bbsta ucting'road— Road 
‘vecently constructed Obstruction is recent eventhough 
„tresa may have been old—Road constructed long ago 
Trees standing alongside, for number of years do not 
constitute new obstrucivon— Order under 8, 133, without 
inquiry as to whether obstruction amountsió nuisanée 
“propriety of. a oe AY S 
- Section 3133, Criminal Procedure Code, iz not in- 
„tended for the removal of long-standing obstructions 
but for unlawful obstructions lately built on publie 
` places, Khair Din v..Wasan Singh (1) and Emperor 

we Tulsi Ram (2), relied on, i ik 
Where a road has been recently constructed, the 
obstruction to it caused by the branch of the trees 
„alongside can be held to be a recent one even if the 
“trees have been in existence for a number of years. 


If, however, the road was constructed several years ago, -Ef 


then it cannot be said that the trees that have stood 
alongside the road for a number of years constitute a 


new obstruction. 


An order ugder s. 133, Criminal Procedure Code, + 


without an inquiry as to whetherthe obstiuction in 
.dispute amcunted to a nuisance unders. 133, is jm- 


Proper. Before passing any orders under s. 133, an 
inquiry should be made into these matters, 


‘Or. R. case reported by the District 

Magistrate, Ambals, dated January £7, 1939. 
Mr, Tek Chand, for the Respcndent. 

Facts.— The Consolidation Scciety 

. applied on-July 18,1938, under s. 133, Cri- 

“ minal Procedure Ccde for the removal of the 
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branches of some trees belonging to Har 
gobiod which obstructed a road whith hac 
been brought into existence by the’ consdli: 
dation of the village. The Tahsildar Ye 
Ported concerning ‘the case on Ssptember 
5, 1938, that there? was an obstruction bused 
that acc rding to the report of the Patwari, 
there was no authorized thoroughfare in 
that locality before the holdings were con- 
solidated. The Sub-Divisional Magistra‘e 
on October 8, 1938, without tkiag ‘any 
evidence, dismissed the application on the 
ground that the obstruction could not be 
held to be unlawful and that the Society 
should seek its remedy ‘in a Civil Oourt. ~“, 
The proceedings’ were forwardel for revi- 
sion on the following grounds by thé Dis- 
‘trict Judge :— - is Bee 
The order is.improper in that no inguiry 
was held, the order is incorrect in that a 
conditional order should have been passed 
to the effect ‘that the obstruction was un- 
lawful and ‘that it should “within ope 
‘motith be remoyed failing which, ths owner 
woald be prosecuted. Tae matter is more 
‘fully explained'in my judgment of January 
9, 1939, répruduced verbatim: ` 7U 
'* “The ‘petitioner ‘Wishes the’branches of one kikar 
of one beri and of” one gul ldkkar which’ are“ in 
-Buch a condition, viz, so low that they are likely 
to cause injury to persons -pagsing by the road, to 
be cut in such a manner that loaded country. carts 
Diay pass bêriesih the rémaiting’* branches. “THe 
‘trees’are standing in‘the land of Hargobind: adjoin- 
ing a road newly‘proposed by the: Consolidation 
‘Society. The village was consolidated in .1932 and 
the mutations have all been decided. 
"* Hargobind ‘objééts ‘on’ ‘thie ground that the trees 
have béen in existence ` for 5U- years ‘and ‘that “tlie 
iyoad ‘Hae only’ recently-been made there and ‘another 
_réad is available. The trees are situated in .K-hasra 


‘Nos. 2280 and 2282. The respondent suggests that it 


‘should not be necessary’ to interfere” with his treés. 
There was no necessity for-a road to be constructed 


. betwen the points A and B on plan initialled-by 


me to-day. A road to the north already existed. 
The petitioner says that there is no such road to 
the north. The question whether there is‘ such “a 
road would appear to me, however, “to be irrelevant 
now. Itmight have been relevant before 1952. “The 
new road has irrevocably been placed alongside his 
garden and that being the cage, it would appear 
that there should be a passage’ along it for Géuntry 


Carts,” My attention is” drawn to’ Khair Din'v. 


“Wasan ‘Singh Up. it is contended -that the ‘trees 


being in existence before the road was buiit, the road 
,Should not have been put there if there was to be 
damage to the trees, I cannot, howdver, move the 


“road.” If ‘at all, the question is now's question “of 


compensation only. 

My duty is prema facie to make a conditional 
order requiritg the person owing such trees within 
a fixed time to remove such branches in order to 
‘enable a free passage thereunder. Jt is not my 
business to determine the rights of parties as would 
be determined by a Civil Court. ‘he party against- 

(1) AIH 1935 Lab, 28; 199 Ind, Cas, 374; (lay Cr, 
Qas. 19; 37 Or, LJ 70;8 RL 381, 5 pre 
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zhom the order of this Court is passed may go to ; 
Jivil Court ahd obtain ah injunction. To that I 

“ave no objection whatever. 

Here it séems to methat the order of the lower 
Jourt in supporting Hargobind against the Society 
without conducting an enquigy_ was improper. and 
‘he decision was also perverse I am of fhe opinion 
shat the Naib Tahsildar, Rupar should be dirécted 

mao procead to the spot to examine thé _ branches 
>verhanging the aforesaid road. and to remove auch, 
of thosé branches as would im'pede the progress of 
a countty art theréon fully loaded. It is recom- 
| ee that such an order be passed, leaving it to 
argobind, if he wishes, further to pursue the matter 
~and obtain an injunction agáinst such an order from 
4 Civil Court.” 


Order.--It has been held in Khair Din 
v. Wasan Singh (1), that a. 133, Criminal 
Procedure Code, is not intended for the 
rémoval of long-standing obstruction but 
for unlawful obstructions lately built on 
public places. The law on the point has 
also been considered in great detail in a 
Division Bench judgment of this Court re- 
ported in Emperor v. Tulsi Ram (2). fa 
the present case, there has been no én= 
quiry so far asto whether the obstruction 
has come into existence recently or whether 
it isan old standing obstruction. If the 
road has been recently constructed, the 
obstruction can .be held to bea recent one, 
evén though the trees in dispute have been 
in existence for a number of years. If, 
howéVer, the road was constructed several 
years ago, then it cannot be said that’ the 
trees that have stood alongsidé this road 
for 4 number of years consti'ute a new. 
obstruction. Moreover, there has been. no 
enquiry whether the obstruction in dispute’ 
amounts to 4 nuisance under s, 133, Oriminal 
Procedure Code. 
béen made into these matters by the learned 
Tahsildar before passing any orders on 
the application of the Consolidation Societ ty, 
dated July 18, 1938. For the reasons’ given 
above, I accept this petition for revisión 
and set aside the orders of the learned 
Tehsildar and the Sub-Divisional Magis- 
trate, Rupar. The application of the Con- 
solidation Society shall be decided by the 
learned Tehsildar in accordance with law 
ag indicated above. 


B. Petition accepted. 


(2) A T R1938 Lah. 523; 176 Ind. Oas. 669; 39 Or. L 
J 775;40 P L R 492; 11 R'L 225. 
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BOMBAY HIGH COURT 
Full Bench 
First Appeals Nos. 283 and 308 of 1937 
December 15, 1938 
Beaumont, O. Ja, Wassooprw AND 
Loxur, JJ. 
GOVINDPRASAD VASUDEVPRASAD 
TEWARI— PLAINTIFE —ABPELLANT 
versus 
RAGHUNATHPRASAD INDRA- 
PRASAD MANOLIKAR—Dzgvenpanr 
No. 5—RgsPoNDENT 

“Hindu Law—Debts— Father—Pious obligation of 
son—Extent of—Avyavaharika debt, what is—Person 
depriving rightful owner of his property—Liability’ 
of son for debi arising outof such conduct. 

A son is not liable for the ayyavaharika debts 
of his father. Avyavaharika debt means , illegal,, - 
dishonest or immoral There is no warrant for 
restricting its epplication to criminal acts of the 
father, The word, according to the interpretation: 
of the text, is used in a com prehensive... sense, and 
theré is “nothing to fetter the discretion of the 
Odurt in applying a proper standard of morality, 
legality or honesty in deciding the question of the 
son's liability. The son need not prove criminal 
liability ofthe father in order to claim exemption. 
(p. 298, cols. 1 & 2 

Consequently. where a person who is in possession, 
of property to which he is not entitled, disposes of 
that property and deprives the rightful owner 'of, 
it, his conduct is dishonest and the son is not liable 
for the debts arising out of such conduct, 

[Cage-law discussed. jJ 

F. A, from the decision of the First Clase. 
Sub-Judge, Belgium, in R. D. No. 41 of 
1936. 

Mr. D. R. Manerikar, for the Appellant 


. (in No. 283) and for the Respondent (in No. 


308). 

Mr. K. R. Bengeri for Mr. G. R. Madbhavi, 
for the Respondent (in No. 283) and for the 
Appellant (in No. 303). 

First Appeal No. 283 of 1937. 

Beaumont, C. J.—This appealis from 
an order made by the First Olass Subordi= 
nate Judge at Belgaum in darkhast pro- 
ceedings, and the material facts are these. 
One Govindprasad died leaving, amongst 
others interested in the estate. a widow 
Tarabai,ason Vasudev, a son Balkrishna, 
who is said to ba lunatic, and a daughter 
who married defendant No. 3. The plaint- 
iff was adopted by the widow of Vasudev 
after her husband's death, and he sued; 
amongst others, Tarabai, defendant No. 1 
and defendant No, 3 for possession of tiny 
estate of Vasudev. Tarabai claimed the ° 
family property as guardian of Balkrishna, 
and the other defendants supported her, 
The§-trial Judge held the adoption of the 
plaintiff proved, that Vasudev was separate 
and that the plaintiff was entitled to the 
property he claimed, and accordingly he 
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made an order. that the plaintiff do recover 
possession of allthe movable and immov- 
able. property claimed from all the defend- 
ants, the property including a sum of 
Rs. 6,500 odd. The. defendants appealed 
to this Court, and the order of the learned 
trial Judge. was upheld, subject to certain 
variations relating to Balkrishna’s rights, 
which are not material for the present 
purpose. In the appeal defendant No. 3 
separated from Tarabai and claimed that 
she only was in possession and that an 
order. ought not to -have been passed 
against him, but the Court of Appeal held 
that as that point had not been raised in 
the lower Court, it could not be raised in 
appeal. The learned Judges considered 
that the defendants were mere trespassers 
and that an order. for. possession - against 
them wasright. It isimplicit in the order 
of. the trial Court, confirmed in appeal, 
that all the defendants were in possession 
of the- property in suit. In -1936 the 
Present darkhast was issued to recover the 
sum of Rs, 6,500 odd, referred to in the 
judgment, - with interest and costs. The 
darkhast: was not only against defend- 
ants Nos. 1 to 4, but also against the 
Present respondents, who is the son of 
defendant No. 3. ‘The execution Court held 
that ‘defendant No. 3 had transferred all 
his property sought to be attached to the 
respondent, and that the respondent was not 
liable for the debt of his father, defend- 
ant No. 3. 

' Upon the first point, the only evidence 
that defendant No. 3 had transferred all 
his property tothe respondent, hisson, is 
contained in the Record of Rights, which 
shows that in 1928 defendant No. 3 had 
acquired an absolute interest in certain 
immcevable properties on a partition with 
his. brother, and that in 19 0 he had given 
a vardi that his name should be deleted 
from the register of khatedars and that 
the name of the respondent should be 
entered in its place. Itis, in our cpinion, 
clear that a mere directizn given by 
defendant Nc. 3 th.t Lis son should be 
treated asthe owner of the property would 
not confer anyetitle on the son, and we think 
therefore that cn the first point the appel- 
lant must succeed and thatthe interest of 
defendant No. 3in the property which he 
held jointly with his son, the respondent, is 
liable to attachment. 

‘The serious point, which has been argued 
on this appeal,is whether the share of the 
resp ndent in the family property is liable 
to be attached for the debt of defendant 
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No.3. The respondent was nota ,party-t 
the suit but it is sought to make him Habl 
under the pious obligation ofa Hindu 80w» 
‘to pay the debis of his father. The obliga 
tion imposed by Hindu Law upon a son te 
pay his father's @ebts must at first sigh: 
strike anyone trained ina different system» 
of law as anomalous and cutting across the 
general legal principle thaf no one is boun 
by acontract or obligation to which he ie 
not a party, Although the obligation under 
Hindu Law is based, as are many principles» 
of Hindu Law, upon religious.considerations,, 
I apprehend that the legislators of old had 
a practical object in mind and appreciated 
that in view of the peculiar feature of 
Hindu society, tbe joint family and joint 
ownership of property, it would often be 
impossible to recover the debts of Hindu 
with no separate estate unless liability was 
imposed to some extent on his successors. 
At any rate whatever the reasgona for the 
rule, it is Grmly established that the sons 
are liable for the debts of their father with 
certain exceptions, and it is the nature and 
limits of the exceptions which give rise to 
controversy. Tne textshave been referred 
to in many of the authorities on this 
subject, and I may takefr my present 
purpose the two texts as to the exceptions 
referred to in Durbar Khachar v. Khachar 
Harsur (1). The first is the text of 
Brihaspati, which is in these terms: 

“The sons may not be compelled to pay sums due by 
their father for spirituous liquors, for losses at play, 
for promises made without coneideration, or under 
the influence of lust or anger or sums for which he 
stood surety, or a fine or a toll, or the balance of either 


(of these).” 
The second is the text of Ushanas, which 


is: 

“A fine or the balance of a fine, likewise a bribe or 
atoll or the balance of it, are not to be paid by the 
son, neither shall he discharge debts which are 
avyavaharika.” 

‘Lhe specifically excepted debts seem to 
be those due to vices or follies of the father, 
and no question as to these arises in the 
present case. The question turns on what. 


debts- are excepted under the word 
avyavaharika. That word was construed 
by Colebrooke as “repugnant to good 


morals,” and that translation is accepted 
in Sir Dinshah Mulla’s work on Hindu Law: 
In Chhakauri Mahton v. Ganga Proshad (2) 
Mookerjee, J. preferred to translate the 
word as “not lawful, usual or customary.” 
There aré a large number of other transla- 


(1) 32 B 348; 10 Bom L R 297. 
390 862; 12 Ind. Cas. 609;15 OL J 228; 16 


(2) 
OW N 519 
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ions set out in the judgment of Tyabji, J. 
men Rajaram Tukaram v. Maneklal Man- 
stukhbhat (3). 

The extent of the exemption covered by 
mhis word avyavaharikg has given rise to 

a great Many cases which cannot, I think, 
be reconciled, and it will serye no useful 
purpose to refer to them in detail. The 
one principle, which is firmly established, 
is that the son is not liable for a debt 
incurred by the father in circumstances 
which would render the father liable to a 
criminal prosecution, bat he is liable for 
money for which the father has to account 
In a purely civil capacity. Those Principles 
were recognized by the Privy Oouncil in 

Toshanpal Singh v. District Judge of Agra 
(4). In that case a father had incurred 
liability to a school committee, of which he 
was secretary, the total liability amounting 
to nearly Rs. 43,000. The Privy Council 
held on the evidence that the father had 
misappropriated part of this sum amounting 
to about Rs. 30,000 and for that he could 
have been prosecuted for criminal breach 
of trust, and accordingly the sons were not 
liable for that amount, but they were liable 
for the bilanca of the debt which was not 
shown to be tainted in any manner. 

‘Their Lordships left open the question 
whether the son would be liable for a debt 
of the father arising from conduct which 
was blameworthy bat fell short of rendering 
him liableto the criminal law. That ques- 
tion, I think, falls for decision in the 
present case, and in my opinion, itis not 
essential for the son to prove criminal 
liability of the father in order to claim 
exemption. It seems to me repugnant to 
good sense to construe ancient texts in the 
light of a system of criminal jurisprudence 
developed long after. In many cases, it 
would be very difficult, if not impossible, to 
establish affirmatively “that there was 
criminal liability in a matterin which no 
criminal charge was ever mada. Moreover, 
one must remember that at the relevant 
date the father might have been a resident of 
a Native State, or foreign country where the 
Penal Oode was not in force, and the Oourt 
might have to ascertain what were the 
provisions of the relevant system of criminal 
law. If the suggested limitation on the 
son’a liability is to hold good, it would 
really be necessary to construe the word 

(3) 56 B 38; 137 Ind. Cas. 717; AIR 1932 Bom 
136; 34 Bom L R 55: Ind. Rul. (1932) Bom 323, : 

(4) 61 I A 350; 151 Ind. Cas. 33; A IR 1934 PO 
238; 56 A 548: IRPO: OWN 1124; 40L W 


420; (1934) A L J 925; 390 WN 145: 68 
1; 16 P L125 (P O). Ie NG, Gg 
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avyavaharika as meaning involving an 
offence under the criminal law to which 
the father was subject when he incurred 
the debt in question, and nobody suggests 
that that would be an accurate translation 
of the word. 

This question was discussed in great 
detail by a Bench of the Madras High 
Court in Ramasubramania v. Sivakami 
Ammai (5). Venkatasubba Rao, J- in that 
case expressed the view that it was not 
essential for the son to prove criminal 
liability against the father in respect of 
the debt in question in order to claim 
exemption from payment of such debt, and 
after an exhaustive examination of the 
authorities, he suggests the following two 
Tules (ip, 845*): 

(1) If the debt ia in its inception not immoral, 
subsequent dishonesty of the father does not exampt 
the son. 

(2) It is not every impropriety or every lapse 
from right conduct that stamps the debts as 
immoral, The son can claim immunity only, when 
the father's conduct is utterly repugnant to good 
morals, or is grossly unjust or flagrantly dishonest.” 

With regard to the second proposition, 
Iam not sure that the adverbs materially 
strengthen the statement of the rule. [ 
would rather myself express the rule as 
being that the son can claim immunity, 
when he proves that the debt of the father 
was of a character which was illegal, 
dishonest or immoral, though I appreciate 
that dificult cases may arise in the 
application of such a rule. With regard 
to the first suggested rule, I am not 
sure that I appreciate its meaning, I 
apprehend that there can be only one 
Televant data to consider, and that is the 
date on which was incurred the liability 
of the father, which is sought to be en- 
forced against the son. The question must 
be whether at that date the liability was 
of the nature alleged. 

Now, applying those principles to the 
present case, it is, I think, impossible to 
say with certainty on the material before 
us whether the father could have been 
prosecuted criminally in respect of his 
possession of this property; we do not 
really know enough about, the facts to 
enable us to express an opinion on that 
point. But as I have said, the judgment 
of the trial Oourt and of the Uourt of 
Appeal is based on the view that defendant 
No. 3, amongst the other defendants, was 
in possession of the property to which the 

(5) AIR 1925 Mad 841; 90 Ind. Cas. 165;21L W 
€06; (1925) M W N 371. 

*Page of A I R 1925 Mad.—[Ed_] 
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plaintiff was entitled, and it is plain that he 
“never bad any sort of right to such posses- 
sion, He was not a member of the joint 
family.at ull. He was the husband of one 
of ihe daughters of the original head of the 
family. According to the judgment of the 
Court of Appeal, most of these moneys had. 
been spent in criminal proceedings and in 
litigation, and in my judgment, there could 


be no’ sort of justification for that conduct: 


on the part of defendant No, 3. I think 
therefcre that the claim ‘against him was 
in respect of-a liability’ essentially dis- 
honest in character, and incurred for 4 
disHonest purpose. That being so, I think 
it is a class cf debt fcr which the son is 
rot liable under tke pious obligation to pay 
his father’s debte. In my opinion, therefore, 
the dppeal'miust be allowed. to that extent. 
The darkhast can proceed against the share: 
of défendant No. 3-in tLe joint property of 


Himself! and’ his’ son, but the share- of the- 


son, the present respondent,.is not liable’ 
forthe debt. Each party to bear their own- 
ecats. 

“ Wassoodew, J.—The facts ofthis case 
and the relevant texts on the subject have 
been fully stated in the judgment’ just 
delivered: by my Lord the Chief Justice, 
With no‘ hopeof improving that statement 
butas foundation for my agreement with 
the conclusion reached, I propose to state 
shortly’ what I consider the legal position 
to: be. The Hindu Law relating to the 
liability of a son for the debts: cf the 
father illustrates the subordination of legal’ 
to moral obligations under certain cir- 
cumstances, In that respect it isan ex- 
ception to the law applicable to contracts 
and tcrts prevalent in this country. It 
has:to be remembered that the liability of 
the'son forthe personal debts of the father 
under the Hindu Law is not based upon 
the ordinary rule of agency or the latter's 
position as head of the family, but on a 
moral or religious duty. That again is not 
imposed in an unqualified form, for the 
observance of that duly is conditioned on 
the acquisition of legal rights in ancestral 
or family property, Indeed theres nothing 
in the discharge of the pious obligation 
to prevent the son from paying the debts 
of the father without enquiring into their 
character. That perhaps would be the 
highest form of filial dnty. Under these 
‘peculiar conditions, the Court has to 
consider the.nature of the other qualifica- 
tions which limit the son's liability; Those 
‘qualifications are based upon: the ancient 
Sunritis. 
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The. text which is invoked in the pre- 


sent case before us is the text ascribed . 


to Ushanas, which is referred to in the 
Mitakshara in the commentary of Yajna- 
vaikya, Ch, 2, Veree47, and the Vyavahara 
Mayvkha, Ch 4.8.4, pl. 15. After laying 
down tke general rule of the son's liability 
to pay the father’s debts, there is a classi- 
fieation of certain exceptions which includé 
a debt that is avyavaharikam or not 
ryaraharikam. The controversy before 


us centres round the. true rendering of. 


that term, for it is admitted that the excep- . 
tion implicit in the term avyavaharikam 


sets alimit to the liability of theson. We 


were referred to various translations of- 


that term,. including those suggested in 


the several judicial decisions which have 
attempted to define the scn’s liability. In 
my opinion ihe question does not turn 
merely upon the etymological meaning of 
the Sanskrit word. It is something more than 
that. for, we are atiempting to attach a 
significance to that word in the hope that 
we may interpret what centuries ago the 
law-givers precisely intended by the use 
of that word. Therein, in my opinion, lies 
the real difficulty which I fully appreciate 
has given rise to so much difference of 
judicial opinion in India. 

Now according to the dictionary meaning 
of the term, :yavahar means “business 
or commerce.” Inthe secondary sense, it 
implies “custom and morals,” Bohtling and 
Roth, Wilson and Monior Williams have 
rendered the terms as “relating to an action 
at law or legal process, customary: or usual,” 
Among the judicial interpretations I might 
refer to the important ones wbich bring out 
asharp diversity of views on the point. 
Referring to the earliest case of this Court, 
which is known as Durbar Khachar v. 
Khachar Harsur (1) the term was translated 
by Knight, J., as “unusual or not sanctioned 
by law or custom,” and he therefore con- 
cluded that the-debt in that case which 
was the result of a tort committed by the 
father ought not to have been incurred 


by the father as a decent and respectable 


man, He said it was a debt attributable 


to his failings, follies orcaprices. It may ` 


be noted that Sir Narayan Chandavarkar, 
an eminent Hindu lawyer and scholar, 
was a party to that decision. But the 
later cases such as Ramkrishna Trimbak 
v. Narayan (6) and Hanmant Kashinath 
v. Ganesh Annaji (1) .do not-seem to have 

(6) 40 B 126; 31:Ind. Oas: 301; AI R 1915 Bom 
280; 17 Bom 1, R'955: 

(7) 43 B 612; 51 Ind. Oas. 612; ‘Ai I- R'1918 Bom 
13; 21 Bom L R435, 
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-pproved of the interpretation in its en- 
irety, for they were, in my opinion, grave 
zases of impropriety. It may be noted 
hat the other High Oourts in India have 
xxtended the limit of theliability and have 
herefore not expressed approval in Durbar 
hacharv. Khachar Harsur (1): see Chha- 
auri Mahton v, Ganga Proshad (2), Venu- 
jopala Naidu v. Ramanadhan Chelty (8) 
«and Gursarn Das v. Mohan Lal (9). Mooker- 
lee, J. in Chhakauri Mahton v. Ganga 
Proshad (2) translated the word as “nct 
™ awful, usual, or customary.” Sadashiva 
Ayyar, J. in Venugopala Naidu v, Rama- 
nadhan Chetty (8) went a step further and 
thought that avyavakarikam meant “not 
supportable as valid by legal arguments, 
and on which noright could be establish- 
ed in the creditor's favour in a Court of 
Justice.” 


1 need not refer in detail to the in- 
terpretations of the different writers and 
commentaries such as Apararka and 
Balambhatti and Vivada Ohintamani and 
Viramitrodaya and Smrutichandrika. The 
last two describe it as “‘ineurred for 
spirituous liquor,” whilst Balambhatti as 
‘not for the benefit of the family.” The 
latter views the duty from the standpoint 
of the benefit derived from the debt, that. 
is, he attaches greater importance to its 
purpose and object, But I might refer to 
the translation of Mandlik who says that 
avyavaharika means “not proper.” Ghar- 
pure in his commentary has translated it as 
‘not legal, or capable of being recovered 
by .a suit.” I might here refer to the 
translation of Colebrooke which is “a debt 
for a cauee repugnant to good morals.” 
It seems to me that that definition is in 
consonance with the spirit and the letter 
of the text. The sharp cleavage of views 
among different writers on the subject is 
one mere proof, if proof were needed, of the 
difficulty of evclving a definition which 
might conform to the basic connotation 
of the term. Some of the writers do not 
think, having regard to the context, that 
avyavaharikam can be placed in an 
independent category of its own. They have 
tried to attach a meaning to that term by 
reference to the preceding clause. But the 
application of the rule of ejusden generis 
would be out of place in view of the fact 
that the rule containing the exception in 
question purports to assimilate the views 


_ (8) 87 M_ 458; 14 Ind. Cas, 705; A I R 1914 Mad 
654; 23 M LJ 61; 11 ML T 427. | 
(WAL 93; 76 Ind. Oas, 907; A I R 1923 Lah 399. 
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of the different Smriti-writers in a come 
pendious form. 

Bat apart fron. ths different definitions 
of the term avyavaharikam, one common 
factor, in the trend of the discussion on the 
subject, which stands out prominently is 
that the’ word is intended to denote the 
character of the debt and not the character 
of the liability of the son. The question, 
therefore, is what is the correct interpreta- 
tion which should be placed on that 
word for exempting the son from liability 
for his father’s debts. It will be saen from 
the different interpretations given to the 
word that there is noticeable agreement 
in the acceptation of the primary sense of 
the word, that is, that it lays down a stande 
ard of moral conduct. The sharp differ- 
ence, as I interpret the decisions, is iu the 
degree of turpifude which should limit 
the application of the rule. Here the con- 
flictis apparent. The extreme view ia that 
nothing short ofthe father’s criminality 
ought to save the son. Whilst thecounter- 
supposition is that a slight lapse from 
strict rectitude is enough: see Durbar 
Khachar v. Khachar Harsur (1). I am 
inclined tothink that the better opinion 
would be to adopt the mean. I think the 
definition of Oolebrooke contains a 
workable rule. Their Lordships of the 
Privy Council in Toshanpal Singh v. District 
Judge of Agra (4), were dealing with the 
embazzlement by the secretary of a school 
committee of a fund in his charge which 
was deposited in a bank and upon which 
he could draw for specific purposes. 
The Judicial Committee observed ‘p. 360*,: 

“A father, it was said, who accepts a sum of 
money tobe held for another, or tO be applied 
ina certain way, comes at once under a liability 
ex contractu or quast ex contractu, although there 
may beno right of action against him ‘until he 
has been guilty of some breach of duty and this 
right of action may be enforced against his gong, 
although it appears that ultimately the father 
has criminally made away with the fund. This 
contention was supported by elaborate citation of 
authority. On the other hand, it was contended by 
the appellants, in an argument supported also 
by a great array of cases, that there were 
debts of a father with a stigma far short of 
Pare rd attached, for which his sons arenot 
1able. 7 

-Their Lordships held that illegal debts 
that is, debts which do iavolve the father 
in criminal liability, would certainly fall 
within the classification of exempted debts, 
It seems to me upon the authority of that 
ease thit the qualification introduced by 
Mookerjee J., in Chhakturi Mahton v, 
Ganga Proshad (2), goes much beyond the 


*Page of 61 1A.—{Hd.| 
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requirements of the rule. 
that (p. 87924) : 

“where the taking of the money itself is not a 
criminal offence, a subsequent misappropriation by 
the father cannot discharge theson from his liabi- 
lity to satisfy the debt; but the petition is 
different if the money has been taken by the father 
and misappropriated under circumstances which 
render the taking itself a criminal offence.” 


That decision does not, in my opinion, 
conform to the view of the Privy Council in 
Toshanpal Singh v. District Judge of 
Agra (4). There, Lord Blanesburgh in 
delivering the judgment of the Board 
made the legal position clear where moneys 
coming to the hands of the father by virtue 
of a particular jural relationship were 
subsequently misappropriated. [n that case 
the sons were not held liable because up 
to the momert of misappropriation the 
father had fulfilled his duty and there was 
no sccrual of the right of action for re- 
covering the amount against the father. 
1 think ifcan reasonably be said that that 
case is an authority forthe view that where 
the right of action accrues against the 
father asa result of hiscriminal acts, the 
son is exempted from liability. That 
decision does not serve asan authority for 
holding that wherean act giving the 
right of action against the father is in 
itself not criminal, the son is liable. 
The qnestion which arises here did not 
arise there and was not decided. In my 
opinion, the answer to that question must 
depend upon the nature and character 
of the act itself which results in the 
liability enforceable at law. The Court 
has to consider whether at the point of 
time when the accrual ofthe right takes 
place the act is avyavaharika which I 
agtee in describing, for the reasons stated, 
as “immoral, illegal or dishonest.” 

Venkatasubba Rao, J. has, in a very 
learned judgment in Ramasubramania v., 
Sivakami Ammal (5), attempted to state 
the rule by saying that “the son can claim 
immunity only when the father’s conduct 
is utlely repugnant to good morals, or 
is grossly unjust or flagrantly dishonest.” 
I think the attributes of morality, justice 
or honesty simplicitor, without more, forci- 
bly convey thé implications of the word 
avyavaharikam. I think that interpre- 
tation of the word isthe nearest approach 
to the intention of the law-giver, and does 
no violence tothe rule of strict interpre- 
tation of an exception to a general rule 
according to Hindu Law. In my opinion, 
there is no warrant for restricting its 


*Page of 39 O.—[Ed.| 


He has stated 


GOPINDPRASAD V. RAGAUNATapRAsAD (BOM) 


18310 


application to criminal acte of the father. 
The word, according to my interpretation 
of the text is used in a comprehensive 
sense, and there is nothing to fetter the 
discretion of the Court in applying a proper 
standard of morality? legality or honesty 


in deciding the question of the son's 
liability. In fact no better or more 
elastic formula can be devised in the 


application of the rule to the circumstances 
of each case. Consequently, I agree that 
in this case it can reasonably be said that 
the action ofthe son-in-law in depriving 
the rightful owner of his property cannot 
be defended upon the ordinary standard 
of honesty, and therefore I agrae with the 
order proposed. 


‘Lokur, J.—I agree and I have very little 
to add. A son’s pious obligation to satisfy 
his father’s debt, even though he may not 
have derived any benefit from it for bim- 
self, is a departure from the ordinary rule, 
and hence certain exceptions have been 
imposed upon that obligation. The text of 
Ushanas which lays down that a son is not 
bound to pay his father’s debt which is not 
vyavaharika is one of such exceptions, 
but as to the precise significance of the 
expression na vyavaharika, there is a 
considerable divergence of opinion. That 
divergence is really attributable to the 
anxiety to take an equitable view, from the 
standpoint of the creditor as well as that 
of the debtor’s son who is sought to be held 
liable in the application of the rule to the 
facts of each case. Sofar as the Bombay 
High Court is conzerned, I do not think 
there is really much divergence of opinion. 
In Durbar Khachar v. Khachar Harsur 
(1), Knight, J. rendered the expression na 
vyavaharika as “‘unusal, or not sanctioned 
by law orcustom;" but he explained it 
by saying thatthe son is not to be held 
liable for debts which tha father ought 
not, as a decent and respectable man, to 
have incurred and that he is answerable 
for the debts legitimately incurred by his 
father: not for those attributable to his 
failings, follies or caprices. 

Tnis is only an explanation of Oole- 
brooke’s translation of the expression 
“avyavaharika debts” as “debts for a cause 
repugnant to good morals.” No fault can 
be found with this interpretation, though 
sometimes it may be found difficult to deter- 
mine whether the cause of a debt in a 
particular case is or is not repugnant to 
good morals. In Durbar Khachar v. 
Khachar Harsur (1), where a dam erected 
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by the father caused obstruction to the 
passage «f water, the son was held not liable 
to pay damagee adjudged against the father. 
This case was referred to in Ramkrishna 
Trimbak v. Narayan (6) but was not dis- 
approved of. It was dssumed for the pur- 
poses of argument that the casein Durbar 
Khachar v. Khachar Harsur (1) was cor- 
rectly decided.” In a later case, Hanmant 
Kashinath v. Ganesh Annaji (7), a'though 
the case in Durbar Khachar v. Khachar 
Harsur (1) was referred to, it was not 
discussed or disapproved of either by 
Scctt, O. J. or Shah, J. In that case the 
father's debt arose out of a breach of civil 
duty as a trustee, and his sons were held 
liable to pay it. Shah, J. observed, p. 623*: 

“Tt is clear that it is quite proper for a man to 
accept a trust; such acceptance cannot be treated 
as being outside vyavahara. And any liability 
directly arising out of such acceptance, and not 
attributable to any act or omission amounting to 
a criminal breach of trust cannot be held to be 
avyavaharika.” 

Bai Mani v. Usafali (10) was a clear case 
of criminal misappropriation by the father, 
and his son was held not liable. Patkar, J. 
though he referred to several decided cases, 
observed (on p. 1337) that it was unneces- 
sary to decide the precise meaning of the 
word vyavaharika in that case. In Raja- 


ram Tukaram v. Maneklal Mansukhbhai 


(3) both Patkar and Tyabji, JJ. discussed 
the varicus meanings attributed to the 
word avyavaharika, and held on the 
évidence that the father’s debt was not the 
result of any reckless or imprudent act on 
his part. The leading case of the Calcutta 
High Court is Chhakauri Mahton v. Ganga 
Proshad (2) In that case Mookerjee, J. 
after reviewing all the previous cases, came 
to the conclusion that Durbar Khachar v. 
Khachar Harsur (1) placed too restricted 
a construction on the expression na 
vyavaharika, and held the son liable to 
satisfy a decree against the father for 
damages for injury done toa third man's 
crops. The Allahabad High Court in 
Chandrika Ram v. Narain Prasad (11) fol- 
lowed the ruling in Chhakauri Mahton v. 
Ganga Proshad (t) and held the son liable 
for damages for wrongfully cutting down 
trees and demolishing houses. It was re- 
garded as done for the benefit of the family. 
Jn each of these cases the decision was 
really based onthe peculiar facts of those 

(10) 33 Bom -L R 120; 138 Ind. Cas. 173; AIR 
1931 Bom 229; Ind, Rul. (1932) Bom 157. 

(11) 46 A 617; 79 Ind. Cas. 1036; A IR 192: All 
745; 22 AL J 468, 
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cases. On the other hand, the Madras 
High Court went too far in Natasayyan v. 
Ponnusami (12) and in Venugopala Naidu v. 
Ramanadhan Chetty (8) in considering the 
son liable almost in all cases in which the 
father could be held civilly liable for the 
debt. It was observed in Natasay,an v. 
Ponnusami (12) at p, 104: 

“Upon any intelligible principle of morality a 
debt due by the father by reason of his having 
retained for himself money which he was bound 
to pay to another would be a debt of the most 
sacred obligation, and for the non-discharge of 
which punishment in a future state might be 
expected to be inflicted, if in any.” 

This was approved of in Venugopala 
Naidu v. Ramanadhan Chetty (8) and it 
was observed that the test of the son's 
liability was whether the father would be 
civilly liable for the debt, With all respect, 
if this test is to be accepted, whenever a 
decres is passed against the father tha son 
would be bound to pay it, whatever be the 
nature of the debt for which the decree was 
passed. These two cases have been disap- 
proved of by the same High Court in a later 
case, Muthusamit Servat v. Pichai Rowther 
(13). It is now well-settled that where the 
debt arose out of the criminal liability of 
the father, the son is not bound to pay it. 
But if the ratio decidendi of the ruling in 
Natasayyan v. Ponnusamt (12) and 
Venugopala Naidu v. Ramanadhan Chetty 
(8) is accepted, then the son would be liable 
to pay even the debt arising out of the 
father’s criminal act. In certain cases where 
a trustee or manager has taken possession 
ofthe property entrusted to him and he has 
subsequently failed to account forit, his 
liability is held to be binding upon his son, 
and in all such cases where the father was 
in the position of a trustee or manager, a 
distinction was made between his liability 
for a breach of civil duty and that for his 
criminal breach of trust, and the son was 
held liable to discharge the former debt, 
but not the latter. 

Tnis is illustrated by the decisions-in 
Hanmant Kashinath v. Ganesh Annaji (7), 
Venkatacharyulu v. Mohana Panda (14) 
and Gursarn Das v. Mohan Lal (9). This 
distinction is recognized by the Privy 
Council in Toshanpal Singh v. District 
Judge of Agra (4). In that case the father 
who was the secretary of a school committea 
withdrew certain sums unauthorizedly and 

(19) 16 M 99 at p,104;3M LJL 

(13) A I R 1937 Mad 344; 169 Ind. Oas 525; (1937) 
at L J 231; 45 L W 244; (1987) M W N512; 10 R 


66. 
(14) 44 M 214; 61 Ind. Oas. 530; A I R 1921 Mad 
407; 39M L J 586; 12 L W 390; (1920) M W N 650, 
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misappropriated them, and in respect of cer- 
tain other sums withdrawn, he failed to 
render an account. In the case of the former, 
the son was not held liable to discharge his 
father’s debt, while in the case of the latter, 
he was held lisble for the amount not pro- 
perly accounted for. In Ramasubramania 
v. Sirakami Ammal (5), after discussing 
the various rulings, Venkatasubba Rao, J. 
has deduced two rules, viz., (1) if the deht 


is in its inception not immoral, subsequent’ 


dishonesty of the' father does not exempt 
the son; and (2. it is not every impropriety 
or every lapse from right conduct that 
stamps the debt as immoral. The son can 
claim immunity only when the father's 
conduct is ulterly repugnant to good morals, 
or is grossly unjust or flagrantly dise 
Honest. It is dificult to understand what 
is meant by a debt nxt being immoral in 
its inception, 


“With all respect I should think that the 
first rule is somewhat misleading, and it is’ 


possible to conceive cases where it will be 


difficult to decide whether a debt was: 
immoral in its inception or became so at a 


later stage. Thue, for instance, if the father 
takes a bicycle on hire promising to return 
it, and if he dishonestly disposes of it and 
misappropriates the sale proceeds, it will 
be difficult to say whether he took it on 
hire with a dishonest intention from the 
beginning or was subsequently tempted to 
sell it dishonestly. Similar instances . can 
be multiplied. The real test ought to be 
whether the debt arose out of any act of 
the father repugnant to good morals or 
illegal or dishonest. To exempt the son 
from liability, the fatber’s act which gave 
rise to the debt need not be necessarily 
criminal. Thus, when a father borrowed a 
loan to pay money to a widow to induce 
her to adopt one of his sons, it was held 
that the bribe to the widow was immoral, 
though not criminal, and his other sons were 
therefere under no pious obligation to dis- 
charge the debt: Sitaram Pandit v. Harihar 
Pandit (15). Tnis shows that criminality is 
only one of the reasons for regarding the 
father’s act as “repugaant to good morals.” 
As regards’ thé second rule laid down by 
Venkatasubba Rao, J., it is more or less an 
elaboration of the interpretation of the ex- 
pression na vyaraharika as given by 
Colebrooke, but the adverbs usedin that 
rule are likely to tend unnecessarily to 
narrow the exception. After all, the 
application of that rule must depend on the 


(15) 35 B 169;-8 Ind. Oas. 625; 12°Bom LR 910, 
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facts of each case. I think that the most 
reasonable interpretation to be placed on 
the expression na vyavaharika is that 
suggested by my Lord the Ohief Justice, 
viz., “illegal, dishonegt or immoral,” and thé 
application of this interpretation in’ each 
case should be left to be decided on the 
facts of that case. : 

Applying this principle to the facts of 
tho present case, it is obvious that defen- 
dant No. 3 who had no interest in or right 
to the movables which came into his posses- 
son knew that there was a dispute as re” 
gards the title to them, and he should not 
have disposed of them or made it impossi- 
ble for their being returned to the rightful 
owner. His mother-in-law had at least 
seme right to them as representing her 
lunatic son, and her conduct may not be 
regarded as‘ opposed to good morals, bút 
defendant No. 3 needlessly intermeddléd 
with another's property and made it dis: 
appear. His conduct was certainly ‘opposéd 
to good morals, and the respondent cannot, 
be held liable for the debt arising out of 
such conduct of his father. I therefore 
agree with the order proposed by my Lord 
the Chief Justice. 


First Appeal No. 308 of 1937. 


Beaumont, C. J.—In view of the dedi-' 
sion in Jayappa Lokappa v. Shivangouda’ 
Dyamangouda (16) it is clear that’ this’ 
appeal is not sustainable. It is, therefore, 
dismissed with costs. 


Lokur, J.—I agree. 


D. Appeal No. 283 of 1937 partly allowed; 
Appeal No. 308 of 1937 dismissed; 


(16) 52 B72; 107 Ind. Cas, 710; A I R 1928 Bom 
42; (0 Bom LR 19, 


MADRAS HIGH COURT 
O. P. No. 295 of 1936 and 
Appeal No: 2115 of 1937 
October 18, 1937 
GENTLE, J. 
OFFICIAL TRUSTEE, MADRAS— 
PRTITIONER 
versus 
Nawab C. ABDUL HAKIM SAHIB 
BAH A DUR—RESPONDENT 
Lunacy Act (IV of 1912), s. 48—Proceedings to 
establish that property in possession of other persons 
forms part of lunatic's eatate, if can be prosecuted by 
application or by euit. - | 
An application isa petition inasmuch as it prays 
the Court to grant relief prayed’ therein) Thè“ uss 
of the word ‘petition’ ins, 48, Lunacy Act; is°uséd 


1935 ofeTotaL tabsian, MADRAS v 


“int Contradistinction to a ‘suit’ and indicates that 
matters properly the subject of the provisious of 
a. 46 can be brought before the Uourt by a 
Proceeding other than a suit. The Court having 
“been seised of the matter regarding the lunatic and 
his estate by means of an original petition under 
which 'it is found that the personis of unsound 
‘mind and incapable of mafiaging himself and his 
affairs, itis unnecessary that any further pro- 
ceedings arising in respect of the matter should 
‘Have to'be prosecuted by means of another original 
‘petition, Proceedings -to establish that property ia 
„possession of other persons forms part of the estate 
of the lunatic, therefore, can be prosecuted by an 
application. The words “concerning any matter 
‘whatsoever connected with the lunatic or his estate’ 
‘are very wide. The words which follow: “all other 
questions whatsoever, whether of law or fact,” in 
s. 7, Presidency Town Insolvency Act have the 
‘same meaning, in substance, asthe words ins. 48, 
‘Lunacy ‘Act, “any matter whatsoever." The words 
‘in the former section “whether of law or fact" do 
Rot give any extended meaning to the words “all 
other questions whatsoever,” which worde would 
mean the same, if reference to law and fact were 
“onfitted; Section 48 is not mandatory but is 
‘permissive, as is also the case in regard to 8. 7, 
‘Presidency Towns Insolvency Act. The Court 
should refer the parties to a suit in cases which it 
considers likely to be complex or lengthy or pro- 
-perly matters’which should be voiced by way of a 
‘suit and which cannot conveniently be dealt with by 
the summary procedure indicated in s. 48, Lunacy 
Act. Nitambee Chowdhrain v. Shashi Mukhi 
Chowdhrain U), explained, ae 
_““Mar'C. Srinivasachari, for the Petitioner. 

Messrs, S. Doraiswami Iyer, Srinivasara- 

havan' and Thiagarajan, for the Respon- 
gate ace 

Judgment.—By order dated April 30 
1937, in O. P. No. 295 of 1936, O. Abdul 
Salam Sahib was adjudicated a person 
of unsound mind and incapable of manag- 
ing his own affairs, and the Official Trustee 
ot Madras was appointed the manager of 
the above-named lunatic’s properties with 
all powers provided under s. 47, Lunacy 
Act, 1912. In the present appiication, 
the Official Trustee of Madras as such 
Manager prays for an order against the 
Yespondent (who is the father of the 
lunatic) (1) to hand over to the applicant 
Government Securities of the face value 
of Ks. 1,50,000, standing in the name 
.of the lunatic and in respundent's custody; 
(2) to put the Official Trustee of Madras 
in possession of the Sathgur estate belong- 
ing to the lunatic. 


Since issuing this application, the appli- 
cant has ascertained that the Government 
Securities ‘in fact are in the joint names 
of the lunatic and the respondent who 
Bo transferred them about tne ,year 1925. 
The sale deed of the Sathgur estate is 
in the sole name of the lunatic. These 
properties, movanle and immovable, are 
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in the possession of the respondent. The 
applicant bases his claim for the order 
which he prays oo the grounds that the 
respondent has made valid and completed 
gifts of these properties to ths lunatic 
with the avowed object of benefiting him. 
In his counter-affidavit filed on September 


_30, 1937, the respondent admits that tne 


Government Securities stand in ths joint 
names of himself and the lunatic and 
alleges that they were purchased with 
his own moneys and have been in his 
own ‘possession throughout on his own 
behalf and in his own right. He says 
further that the Sathgur estate was pur- 
chased by him with his own moneys and the 
‘sale deed was taken in the name of lunatic 
without any intention to confer any benefit 
on him, and the respondent has never parted 
with possession of either of these two prc- 
perties. He contends there has been’ no 
valid and completed gift according to 
Muhammadan Law and no right has passed 
to the luaatic in respect of either of these 
properties. The application was issued 
under s. 47, Lunacy Act. The applicant 
has stated that this is an error and that it 
should be under s. 48 of the same Act, and I 
‘propose to ‘allow the applicant to amend 
the application by substituting the latter 
in place of the former section. 


Mr. S. Doraiswami Ayyar, learned 
Counsel on behalf of the respondent, raises 
two ‘preliminary objections to this appli- 
cation: That (ly proceedings of this nature 
should ‘be by a petition and not by an 
application; and (2) the claim made by 
the applicant cannot be entertained or 
established’ either by an application or 
by a petition; and should be by way of 
a suit. The objection is made on the 
ground that s. 48, Lunacy Act, does not 
contemplate claims of the nature now made 
and is restricted to matters arising in 
connecticn with the estate of the lunatic 
which estate is in possession of a manager 
or ig ascertained, and does not include a 
proceeding in which it is sought to establish 
that property or properties in the posses- 
sion of other persons form part of the 
estate of the lunatic, namely that in respect 
of a matter in which the title of the 
lunatic to property is in issue, The relevant 
sections of the Lunacy Act, so far ds 
this application is concerned, are contained 
in Ch. IV of that Act, which chapter 
includes ss. 37 to 61, inclusive, 

“Section 37: The Courts having jurisdiction under 
this chapter shall be the High Vourts of Judicature 
at Fort William, Madrasand Bombay, 
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Section 88: (1) The Court may upon application 
by order direct an inquisition whether a person 
subject to the jurisdiction of the Court who is 
alleged to be lunatic, is of unsound mind and 
incapable of managing himself and his affairs 
_ (2) Such order may also contain directions for 
inquiries concerning the nature of the property 
belonging to the alleged lunatic, the persons who 
are his relatives, the time during which he has 
been of unsound mind, or such other matters as to 
the Court may seem proper. 

Section 47: The Court, on the appointment of a 
manager of the estate of a lunatic, may direct by 
the order of appointment, or by any subsequent 
order, that such manager shall have such powers 
for the management of the estate as to the Court 
may seem necessary and proper, reference being 
had to the nature of the property, whether movable 
or immovable of which the estate may consist: 

Provided that no manager so appointed shall, 
without the permission of the Court, (a) mortgage, 
charge or transfer by sale, gift, exchange or other- 
wise, any immovable property of the lunatic; or 
(b) lease any such property for a term exceeding 
five years. 

Such permission may be granted subject to any 
condition or restriction which the Court thinks 
Ët to impose. 

Section 48: The Oourt may, on application made 
to it by petition concerning any mater whatsoever 
connected with the lunatic or his estate make such 
order, subject to the provisions of this chapter, 
respecting the application, as in the circumstances 
it thinks fit. 

Section 61: The Court may, from time to time, 
make rules for the purpose of carrying into effect 
the provisions of this Ohapter in matters of lunacy.” 

In regard to the first objection, viz., 
that the proceedings should not be by 
an application but by means ofa petition. 
The High Ocurt of Madras having juris- 
dictiou under the Lunacy Act pursuant 
to s. 37 have made rules as provided by 
8. 61 of the Act in order to carry into 
effect the provisions of Ch. IV of the 
Statute, and O. XXXII of the Original 
Side Rules are the rules made by this 
Court, The rules which are material tor the 
matter before me are; 

“Rule 1: Every application under s. 38 of the 
Act shall be made to the Uourt by a veritied peti- 
tion standing......... (e) the nature of the lunatic’s 
property and the income thereof. 

Etuie 2: All other applications under the Act 
and all applications in pending matters shall be 
by Master's summons in all cases of procedure or 
ministerial acts and by Judge's summons in other 
cages,” 


Section 38 of the Act is that by which 
au inquisition,into the state of a person’s 
mind 1s held, ‘There is no definition of 
a ‘peliticn’ eher in the Olvil Proceaure 
Code or in tne General Olauges Act. 
Order 1, r 4 (9) of the Original side 
Rules defines an “Original Peutiun” as 
meaning 

“a petition to the Court whereby any proceeding, 
other than a suit, or appeal, or a proceeding in 


execution of a decree or order is instituted in the 
Court. 


ofptotal. tRoesthe, mankas v. abbot maxim (MADR) 
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And it is such a petition which O. XXXIII, 
r. l, contemplates. An application is a 
petition inasmuch as it prays the Oourt 
to grant relief prayed therein, The use 
of the words ‘petition’ in s. 4%, Luncay 
Act is used in contradistinction toa ‘suit’ 
and indicates that matters properly, the 
subject of the provisions of s. 48 can be 
brought before the Oourt by a proceeding 
other than a suit. The provisions of 
O. XXXIII of the Original Side Rules 
supply the machinery to carry into effect 
the provisions of Oh. 1V, Lunacy Act, as 
provided by s. 61 thereof. The Court hav- 
ing been seised of the matter regarding 
the lunatic and his estate by means of an 
original petition under which it is found 
that the person is of unsound mind and 
incapable of managing himself and his 
affairs, it is in my view unnecessary that 
any further proceedings arising in respect 
of the matter should have to be prosecuted 
by means of another original petition. 
Toe petition indicated in s. 48, is the 
application now before the Court which is 
authorized by O. XXXII, r. 2, which 
order as I have said is prescribed by 
s. 48 and is in conformity with it and 
ig not ultra vires of the provisions of the 
Lunacy Act. This objection is not one 
of substance but of form only, and if 1 
had come to a contrary conclusion, 1 should 
have allowed the applicant to convert the 
Present application into an original petition, 
in my view, the first objection tails. 


In regard to the second objection, viz., 
that the relief now sougat should not be 
the subject of an application shouid be by 
way oÍ a suit. Tne language of s. 48 is not 
mandatory but permissive. By the use of the 
word ‘may’ a discretion is given to the Court 
to make an order under that section. The 
words ‘concerning any matter whatsoever 
connected with the lunatic or his estate, 
are very wide and indeed it is difficult to 
imagine a wider expression. It is contends 
ed wnat this section does not empower. a 
Court by the proceedings menticned there- 
in to decide suco a question as arises in 
the present application, viz wnether the 
properties relerred to in the application 
iorm part of the estate cf the lunatic, 
but confers jurisdiction upon a Oourt 
only in regard to properties which unques- 
tionably are part vf the lunatic’s estate. 
Section 47 ot the Act cunfers upon the 
Court power to direct, either by tne order 
of the appoimtment of the manager of 
the estate or by any subsequent order 
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«such powers for management of the estate 
as the Court may consider necessary aud 
proper, The proviso makes it clear that 
the manager may not, without the per- 
mission of the Uourt, mortgage, charge 
or transfer by a sale, “gift, excoange or 
otherwise, any immovable property of the 
lunatic or Jease any of such property for 
a ‘term longer than five years. This 
section deals with the estate of the lunatic 
which is in pessession and therefore with 
such properties 2s are ascertained. The 
provisions of s. 48 are in addition to 
those contained in s. 47. An argument 
on behalf of the respondent that the 
Court has no jurisdiction to grant tne 
relief sought was based upon the analogy 
of the methods by which a guardian of 
a minor under the Guardians and Wards 
Act seeks the assistance of the Court in 
regard to the minor's estae, and it was 
pointed out that such a guardian cannot 
obtain possession of or recover the property 
of the minor by means of an application 
or Petition and.that he must file a suit 
for such a relief. ‘the grounds upon which 
a guardian appoiated under the Guardians 
and Wards Act may make an application 
to the Court are contained in s. 33 (1) 
of that Act, which section provides that 
he may apply by petition to the Court, 
which appointed or declared him, for its 
opinion, advice or direction on any present 
question respecting the management. or 
administration of the property of the 
ward. The jurisdiction given to the Court 
under that section is clearly defined and 
is very limited, and the Court is unable 
to grant any relief other than giving 118 
opinion, advice or direction. The wording 
of this section is entirely ‘different to 
the wording of s. 48, Lunacy ‘Act. In 
matters regarding the guardianship of a 
minor, such as obtaining possession of 
property of the minor,inthe hands of a 
third party, must therefore be the subject 
of a suit. There is no provision ın tne 
Guardians and Wards Act comparable 
to that contained in s. 48, Lunacy Act. 
ln my View, no support to the contention 
on behalf of the respondent is obiained 
by reference to the Guardians and Wards 
Act. Mr. Doraiswami Ayyar conceded that 
under s. 7, Presidency Jowns Insolvency 
“Act,” 1909, the Court has jurisdiction to 
„décide in the insolvency proceedings all 
questions and matters Whica arise in tne 
insolvency including the right or title to the 
property of the insolvent in the hands of 
third parties. The relevant wording of s. 7 
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is as follows: 

“Subject to the provisions of this Act, the Court 
shall have full power to decides all questions of 
priority and all other questions whatsvever, whe- 
ther of law or fact which may arise in any case 
of insolvency.” 

Questions of priority do not arise in 
regard to lunatics and their estates as 
ib does in the case of insolvents and 
insolvencies, and the words of s. / in 
regard to pricrity can be ignored. The 
words which follow “all other questions 
whatsoever, wherher of law or tact,” in 
my view, have the same meaning, in 
substance, as the words im s. 48, Lunacy 
Act, “any matter whatsoever.” “Lane words 
in the furmer section “whether of law 
or fact’ do not give any extended mean- 
ing to the worus “ali otner questions 
whatsoever,’ which words would mean 
tne same, if reference to law and fact 
were omitted. in further support of the 
ccntention of toe learned Advocate on 
behalf of tae respondent Nitambee Chow- 
dhrain v. Shashi Mukhi Chowdhrain (l), 
was cited which is a case decided under 
the Repealed Act XXXV of 1950. In 
that case it was ueld that a Court 
having decided that a property formed 
part of the estate cf a lunatic, it had nu 
power to order tnat tue Collector snould 
take possession, altnough it is provided 
under s. 9 of this Act that in certain 
Circumstances (waich existed in the above 
Case) the Uourt of Wards were authorised 
to take charge of the estate. In my view, 
this case is uot in pomt here. in the 
above Kepealed Aci, there is no section 
containing comparable provisions to thosg 
in s. 46, Lunacy Act. Whilst ‘it is pto- 
vided in 6. 43, Lunacy Act, that the 
making of an order thereunder i8 subject to 
the provisions of On. IV, L see no provision 
in iws chapter which prevents the subject 
of Luis application being dealt with in tne 
way whicn is sougub py the applicant 
now, lu my View, 8. 40, Lunacy Act, 
gives to the Court jurisdiction to entertain 
by means of procesdings which are now 
before it the matters which are the subject 
ol tne present application. The intention 
of toe Legislature, as in the euge of insol- 
Veucies, 1» to provide a summary procedure 
in regard to matters concerning lunatics 
and weir estates, 


As pointed out above, this section is not 
mandatory but is permissive, as is also the 
case in regard to 8.7, Presidency Towns Insol- 
vency Act, Lhe Court should refer the 


` (1) 12 W R 318; 4 Beng. LR App 24, 
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parties to a suit in cases which it considers 
likely tọ be complex crlengthy.or properly 
matters which should be voiced by way of a 
suit and which cannot ecnveniently be dealt 
‘with-by the summary procedure indicated 
in s. 4%, Lunacy Act. In the present 
‘application, it is admitted by the respon- 
dent that the Government securities are 
in the joint names of the lunatic and him- 
‘self and that the sale deed cf the immovable 


property is in the name of the lunatic. 


It is common ground that these properties 
were purchased out of the respondent’s 
moneys and are now in his possessicn. 
The matters for decision are whether the 
respondent intended in respeck of either 
ofthe properties to pass and has passed 
any beneticial interest in these properties 
to the’ lunatic. Tnese questions do not 
involve any complicated questions of title 
‘and the investigation is not likely to be 
lengthy or complex. In my opinion, there- 
fore, they are matters which can conveniently 
and properly be tried by the method adopted 
‘by the applicant. If1 had come te the con- 
clusion that summary procedure was not 
an appropriate method to deal with the 
“question arising in the application, I should, 
without hesitation, have referred the parties 
‘to a suit. In my view, the second pre- 
liminary objection fails. As the matters 
“before me cannot be disposed of by affidavit, 
T direct the application to be posted in 
‘the evidence list in accordance with the 
‘established practice. Tne parties before 
‘me agiee, there shall be mutual discovery 
“by attidavit of documents in three weeks 
‘from to-day and inspection one week 
thereafter. | 


NeD. Order accordingly. 


ALLAHABAD HIGH COURT 
-Second Appeal No. 598 of L936 
January 5, 1939 
Bennet AND GanGa NATA, Jd. 
BALISAR MISIR—PLANTIFE— 
APPELLANT 

g versus g 
TEKESAR MISIR anp UOTHERS— DEFENDANTS 
AND ANOTHBR— PLAINTIFF ~ RESPONDENTS 

Cwil Procedure Code (Act V of 1908), O. XXIII, 
r. 3, 3.47—Compromise not relating to suit—Court 
should not pass decree relating to it—Recitation in 
decree of term of compromise that exchange of plots not 
relating to suit hadtaken place between parties—This 
portion, whether operative—Lnforcement of ine agree- 
ment by separate suit. 

According to O. XXIII, r. 3, Civil Procedure Code, 
the Court shell passa decree in accordance with the 
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compromise so far as it relates to the suit and wher 
the compromise does not relate to the suit, the pre 
sumption is that the rule implies that the Court shoul: 
not pass a decree in regard to it. Hemanta Kumar 
Debi v. „idnapur Zemindari Co. (2), reliedon. [p 
806, col. 1.] 

The operative part pf the decree confined to the 
subject-matter of the suit can be enforced betwee» 
the parties under s. 47, Civil Procedure Code, but any 
agreement as to matters extraneous to the suit cap 
only be enforced ina separatesuit. [p. 306, col. 2) 

A mere recital in a decree of a fact which has 
already taken place is not necessarilya part of the 
decree as it does not necessarily amount to any adjust- 
ment of the rights of the parties to be affected by the 
decree. Where, therefore, a decree merely recities 
term of compromise that exchange of plots not relat- 
ing to the suit had taken place between the parties, 
this portion of decree is not operative and an agree- 
ment relating to thesé plots can be enforced ina 
separate suit. But no apecial result accrues from the 
mere recital of this part of the compromise in the 
decree andisno bar to the Court investigating the 
question of titleof a party to one of the plots. 
Vishnu Sitaram v. Ramchandra Govind (3) and Charu 
Chandra v. Sambhu Nath (4), relied on. Shyam Lal 
v. Shyam Lal (1), distinguished. 

S. A. from a decision of the Sub-Judge, 
Azamgarb, dated February 8, 1936. 

Mr. A. P. Pandey, for the Appellant. 

Mr. K. D. Misra, for the Respondents, 

Bennet, J.—This is asecond appeal by 
one of the plaintifis against a decree of 
the lower Appellate Court dismissing the 
suit of the plaintiffs. The trial Court had 
decreed the suit. The -plaintifis brought a 
suit for an injunction restraining the defen- 
dants first set from interfering with the 
possession of the plaintifs over the land of 
two karis of sub-plot No. 10-1 anda kothri 
and in the alternative for possession and 
also for Rs. 20 damages. The suit ofthe 
plaintiffs was based on the following con- 
siderations :— ; . 

The defendants first set brought a Suit 
No. 126 of 1931 against the plaintiffs and 
defendants second set for possession of 
a bamboo clump in the village. That suit 


‘was terminated by a compromise dated 


March 29, 1932. This compromise had 
two terms, the first of which set out that 
the plaintiffs were the owners of the 
bamboo clump. The second term set out 
that the parties had made an exchange and 
‘had put each other in possession of certain 
other property which was notin suit. This 
exchange was that the defendants first 
set gave two karis of plot No. 1U-1, the 
present property in dispute, to the plaintifis 
and the plaintiffs had given two kris of 
sub-plot No. 28 to the defendants first party 
and tnat each party had been put in pos- 
session. It was further provided that if 
one party interfered with the possession of 
the other party over apy part of the land 
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exchanged that party would be liable for 
Rs. 20 damages. A decree was passed in 
terms of the compromise. Now it is to bs 
noted that this decree in dealing with 
para. 2 of the compromise did not provide 
for any adjustment of* the rights of the 
parties. Ins, 2 (2), Civil Procedure Oode, a 
“decree” ig defie: ed asihe formal expres- 
sion of an adjudication which so far as 
regards the Court expressing it conclusively 
determines the rights of the parties with 
regard t> all or any of the matters in 
controversy in the suit.” Without consider- 
ing for a moment the fact that a “decree” 
refers to matters in controversy iu the suit 
we must point out that “decree” involves 
the determination of the rights of the parties 
with regard to matters. Now para. 2 of 
this compromise decree does not determine 
the rights of the parties in regard to the 
property exchanged. It merely sets out 
that something has happeaed, that is, that 
the parties have made an exchange and 
have put each other in possession. The 
case is, therefore, one i:‘which there 
could not be execution of this portion of 
the decree by an application for possession 
to be handed over to the plaintiffs and 
«therefore the plaintiffs haye nos made 
‘any application for execution of this decree 
-in suit No. 126 of 1931. On the contrary 
‘the plaintiffs have brought this separate 
‘suit, Suit No. 302 of 1933. We may note 
that if the decree had been capable of 
execution in regard to this property then 
the present suit of the plaintifis would be 


barred by. the provisions of s. 47, Civil -- 


Procedure Ocde. Admittedly therefore the 
suit of the plaintifis is based on something 
in the decree which is not capable of exe- 
‘eution. This appears to us to be an ad- 
mission that para. 2.of the decree is merely 
a recital of facts and isin no way a part 
of the decree. The Oourt below has 
proceeded on the following lines. The 
defence was that the title of- the plaintiffs 
40 the sub-plot No. 10-1 in dispute was 
defective because there was an ikrarnama 
by which the parties had agreed as part 
of their compromise. that the plaintiffs 
should obtain within one year the consent 
of two widows Musammat Batasi and Musam- 
mat Kalindi. The Qourt below has found 
that these widows were widows of persons 
who were separate from the -plaintiffs and 
who were entitled to a share in the two 
karis of plot No. 23 which the plaintiffs 
had purported to transfer by the comprc- 
mise, The Cours found that the plaintiffs 
had not carried out their part of the ikrar- 
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numa and had not obtainad the cən- 
sent of these two ladies within one year 
from the compromise and that the ikrar- 
nama had provided that if the plaintiffs 
failed to get the signature of the ladies 
within the year, then on their failure to do 
so the parties remain in possession of 
their owa respective plots and that it was 
ia accordance with this condition of the 
ikrarnama that the defendants first set 
continued tO remain in possession of this 
sub-plot No. 10-1 and the defendants 
objected to the application of the plaintiffs 
for mutation. The right of the defendants 
to make this objection was based by the 
Court below on s. 55 (2), Transfer of 
Property Act. 

The plaintiff has based his case in second 
appeal on a claim that under the Fall Bench 
ruling in Shyam Lal v. Shyam Lal 1) 
where there is a decree based on a com- 
promise, any title derived’ under the decree 
cannot be attacked. Learned Counsel there- 
fore argues for the appellant plaintiff that 
it was nob open to the Court below fo go 
into the question of the validity of the 
title of the plaintiff to sub-plot No. 28. Now 
the -Eull Bench ruling’ dealt with a case 
where there was a suit, No. 125 of 1923, 
brought by one Sahu Shyam Lal for dis- 
solution: of partnership from Kalyan Das 
and otbers:: A’. compromise’ was ‘made 


- between the parties by which the defendant 


was to pay a sum of money and the defend- 
ant hypothecated certain property in case 
he failed to pay the money. Sahu Shyam 
Lal executed this decree as a mortgage 
decree and in an auction sale purchased 
the property. One Gopal Ram had a simple 
money decree No. 439 of 1926 against 
Kalyan Das and others and in auction sale 
under this decree one Munshi Shyam Lal, 
who was a different person from Sahu 
Shyam Lal, purchased the interest of Kalyan 
Das and others in the property which had 
been mortgaged. The case before the Full 
Bench arose on appeal from a suit brought 
by Munshi Shyam Lal against Sahu Shyam 
Lal for a declaration that the property which 
he had purchased by auction sale was not 
affected by the decree in the mortgage 
suit and that the purchase under that mort- 
gage decree by Sahu Shyam Lal was invalid 
and not binding on Munsbi Shyam Lal. 
What was laid-down in the Full Bench 
ruling was that as the plaintif Munshi 
Shyam. Lal. was the representative of 
Kalyan Das and others, he therefore was 


(1) (1933) A LJ 728; 146 Ind. Cas, 145; A I R 1933 
All, 649,55 A 775; 6R A 262(F B), 


306 


bound by the decree in Suit No. 125 of 1923 
and that the validity of that decree was 
binding on him as a representative of a 
party to it and he could nót attack its vali- 
dity in the execution department and no 
title derived under that decree could be 
attacked by a patty to that decree or a 
fepresentative. It will be noted that the 
question raised in the Full Bench ruling 
was whether tke execulicn sale under the 
mortgage decree was valid or not and the 
tepresentative of a party to that decree 
desired to challenge the validity of that 
auction sale by that separate suit. Tte 
question in the Full Bench ruling dealt 
with a decree which was capable of execu- 
tion and which was in fact executed under 
O. XXXIV by auction sale. On the other 
hand, the decree of ccmpromise in the 
present suit is one which was admittedly 
not capable of execution and no question 
as to the validity of its execution arises 
before us, It has not been executed but 
the separate suit is new brought by plaintiffs 
claiming that in sume way the existence of 
this decree prevents the question of title in 
regard to certain matters being raised 
between the defendants first-set and the 
plaintiffs. We do not think that the Fall 
- Bench ruling applies at all to a case like 
the present. No doubt the propositions in 
the Full Hench ruling apply to say thata 
ecmpromise decree may relate to matters 
which are not matters in suit and that 
where the Court ddes pass a decree in 
regard to such mattersin any suit, the decree 
is not a nullity and is not one passed with- 
-out jurisdiction but is one which is binding 
on the parties and its validity cannot be 
questioned in the execution department, 
“nor can any title derived under it be 
attacked. ‘Lhe terms of O. XXIII, r. 3, are 
as follows : 


“Where it is proved to the satisfaction of the 
Court that a suit has been adjusted wholly or in 
part by any lawful agreement or compromise, or 
where the defendant satisfies the plaintiff in respect 
of the whole or any part of the subject-matter of 
the suit, the Court ehall erder such agreement, 
comprcmise or satisfaction to be recorded, and 
shall pass a decree in accordance therewith so far 
as it relates to*the suit.” 


It will be noted that the direction is that 
the Court shall paes a decree in accordance 
With the compromise so far as it relates to 
the suit and where the compromise does not 
Telate to the suit the presumption is that 
the rule implies that the Court should not 
pass a decree in regard toit. In this con- 
nection we may refer to Hemanta Kumari 
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Debi v. Midnapur Zamindari Co. (2) wher 
teir Lordships. of the Privy Council lai» 
down on p. 1123* as follows, in regard toth» 
corresponding ‘section, s; 375, Civil Proce 
dure Code of 1852, ; 
“The terms of this section nced careful ecrutiny 
In the first place, it is plain that the agreement o. 
compromise, in whole and not in part, is to be 
recorded, and the decree is thea to confine its opera 
tion to so much of the subject-matter of the suit a 
is dealt with by the agreement. Their Lordship» 
are not aware of the exact system by which document: 
are recorded in the Courts in India, but a perfectly. 
proper and effectual method of carrying out the term: 
of this section would be forthe decree to recite the 
whole of agreement and then to conclude with ap 


order relative to -that part that was the subject opii 


the suit, or it could introduce the agreement in ə 
schedule to the decree; but in either, although the 
operative part of the decree would be properly con- 
fined to the actual-subject-matter of the then existing» 
litigation, thé decree, taken as a whole, would include 
the agreement.’ This in fact is what the decree did 
in the present case. It may be that as a decree it 
was incapable of being executed outside the lands of 
the suit, but that does not prevent it being received 
in evidence of its contents.” 

Now it appears to us that the Court in 
Suit No. 126 -of 1931 did not pass any 
decree in regard to the present matters in 
suit, thattis plots No. 10-1 and No. 2s. The 
Court merely recited the fact stated in the 
compromise between the parties that there 
had been this exchange and transfer or 
possession between them. A mere recital 
in a decree of a fact which has already 
teken place is not necessarily a part of the 
decree as it does not necessarily amount to 
any adjustment of the rights of the parties 
to be affected by the decree. We may 
refer to Vishnu Sitaram v. Ramchandra 
Govind (3), in which it was held that the 
operative part of the decree confined to the 
subject-matter of the suit can be enforced 
between the parties under s. 47, Civil Pro» 
cedure Code, but any agreement as to 
matters extraneous to the suit can only 
be enforced in a separate suit. The same 
view has been laid down in Charu Chandra 
v. Shambu Nath (4). ‘lt would be cpen 
therefore for the plaintiffs to bring a suit 
for enforcement of the contract so far as 
it relates to these sub-plots. But they 
cannot claim that any special result accrues 
from the mere recital of this part of the 
compromise in the decree in Suit No. 126 of 

(2) 17 A L J 1117; 53 Ind Cas. 534; A IR 1919 PO 
79; 46 I A 240; 47C 485,37 ML J 525; 24O W N 177 
oo. M W N 66; 27 M L T 42; 11 L W301 
; (3) A I R 1932 Bom, 466; 139 Ind, Cas, &30; 34 Bom 
L R 849; Ind. Rul. (1932) Bom. 558. 

(4) ALR 1918 Pat. 507; 46 Ind. Cas, 358; 3 Pat. LJ 
255 (8 B). ; 
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1931. We think, therefore, that the learned 
Counsel for the appellant is not correct in 
the argument that the embodiment in the 
decree of the statement that the exchange 
had taken place is in any way a bar to the 
Court below in investigating the question 
of the title of the plaintiffs to this sub- 
number 28. 

Some further ‘arguments were made on 
behalf of the appellant. One of the argu- 
ments was that of the two Jadies, one had 
been a party to the decree in Suit No. 126 
of 1931. Theclaim is that the lady refer- 
red to as Musammat Batasi Kunwar is 
identical with defendant No. 3 whose nime 
was g.ven as Musammat Tapsi, wife of 
Zingari Misir. In any case it is admitted 
that neither of these ladies signed the com- 
promise. The mere fact that one of them 
must have been a party to the suit will not 
be of any availin regard to a question of 
a compromise to matters extraneous to that 
suit where she did not sign the compromise. 
Another argument is that the ikrarnama is 
not genuine and a further argument is that 
the -kothrt which has been found by the 
Court below to have been made by the 
defendants first set was actually made by 
the plaintifs. Both of these questions are 
questions of fact which it is not permissible 
for the appellant to raise in second appeal. 
We consider that the decree of the lower 
Appellate Court was correct and according- 
ly we dismiss this second appeal with 
costs. 


>. Appeal dismissed. 


——_——_——— 


OUDH CHIEF COURT 
Oriminal Appeal No. 148 of 1939 
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Zta-uL Hasan, O. J. AND BENNETT, J. 
- EMPEROR—COO0OMPLAINANT——ÀAPPELLANT 


VETSUS 
MENDAI AND CTHERS—ACOUSED 
— RESPONDENTS 

Criminal trial—Evidence—Murder—Evidence must 
exclude possibility of murder by other persons—Circum- 
stances of strong suspicions, though unexplained, are 
not sufficient for conviction. 
. Where a charge of murder is based purely on 
circumstantial evidence, that evidence must point 
conclusively to the guilt of the accused, and must 
practically exclude the possibility of the murder 
having been committed by other persons. It must be 
such as toshow that within all human probability the 
act must have been done by the accused. Oircum- 
stancesof strong suspicion without more conclusive 
evidence are not sufficient to justify conviction, even 
though no explanation ofthem is forthcoming. 
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Pakala Narayana Swami v, Emperor (6), distin- 
guished. . 


{Case-law relied on.] 
[The accused was given the benefit of doubt.] 


Or. A. against the order of the Sessions 
eee Bara Banki, dated February 24, 
1939 


. Mr. H, S. Gupta, R. B., for the Orown. 
Mr. S. S. Nigam, for the Accused. 
Judgment.—This is an appeal by the 

Local Government under s. 417 of the Code 
of Oriminal Procedure against the judg- 
ment passed by the learned Sessions Judge 
of Bara Banki acquitting Mendai, Bharosey 
and Ishwar Din with the concurrence of 
all the assessors on a charge under s. 302 
of the Indian Penal Code. 

The charge against these three accused 
was that on or about October 20, 1938, ata 
villege called Pirpur, Police Station Kothi, 
they committed murder by intentionally 
causing the death of a man named Lachhman 
Pasi. : 

The prosecution allegation was that tha 
accused Mendai, who, like the otber 
accused, is a Pasi by caste, wason such 
terms of enmity with three persons, named 
Bikram Singh, Sitla Bakhsh Singh, and 
Chakkar Pasi, that Le determined to kill 
the deceased Lachhman, with whom his 
Telations had previously been friendly, 
and implicate his enemies in the murder. 
To this end, it was ‘alleged, he induced 
the other accused, Bharosey and Ishwar 
Din, to lend him their assistance. 

The case against the accused was entirely 
one of circumstantial evidence: The 
learned Sessions Judge accepted the 
prosecution evidence which indicated the 
existence of a conspiracy between two of 
the accused, Mendai and Bharosey, to 
implicate . Bikram Singh, Sitla Bakhsh 
Singh and Ohakkar Pasi in the murder. 
He also accepted evidence which showed 
that the three accused were seen with 
Lachhman Pasi on or about the day when 
he was probably murdered. But while 
eoncluding that it was highly probable 
that they committed the murder, he held 
that their guilt was not proved beyond 
doubt, since the possibiiity of the murder 
being committed by some one else was not 
excluded by the prosecution evidence. He 
further observed that it was possible that 
any one of the accused might not have 
been a party to the murder, the prosecution 
evidence not justifying the conclusion 
that they must all have been concerned in 


ib. : 
A report by the accused Bharosey 


Musammat Parbata, 
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(Ex. 1), made to the Superintendent of 
Police, Bara Banki, on October 25, 1938, 
led to the discovery of Lachhman’s body 
In a well situated in a grove called 
Kumharon-ka-bagh in ihe village of Pirpur 
early the following morning. The body 
westaken out under the instructions of 
Thakur Bishal Singh, Station Officer at 
Kothi, who subsequently investigaged the 
case. The accused Bharosey was present 
when the body was recovered, and accord: 


ing to the evidence of this Police Officer, 


it was Bharosey’s conduct at the time that 
directed suspicion against himself and the 
other accused. 

The medical evidence showed that death 
was due to strangulation, this being 
probably effected by tightly tying strips 
of clothes round the deceased's neck. 
The medical evidence further showed that 
death had probably occurred about a week 
before. The postmortem examination was 
performed on the evening of October 26. 
As. we have mentioned, the charge alleges 


that the murder was committed on or about 


October 20, this being the date suggested 
by Bharosey's report. The learned Govern: 
an aan SGB that it is 
ather more probable t i 

an p at 1 took piece on 

It will be convenient first of all to show 
why; if the prosecution case is true, Mendai 
should have selected Lachhman’ as the most 


appropriate victim to be the instrument of 


his vengeance on Bikram Singh, Bitla 
Bakhsh Singh and Chakker’ Pasi 
Lachhman was married to a woman named 
Musammat Paraga, who is one of the 
principal witnesses (P. W. No. 1) in the 
case. They had a daughter, named 
4 j who has also given 
evidence in the case iP. W. No. 2). 
Musammat Parbata was originally married 
to a man named Sri Ram. According to her 
eviderce Sri Ram was a very young man 
and was unable to support his wife. Bo 
she left him and returned to her father's 
house. Early in 1938 she went to the house 
ofa man named Ratan, and lived with bim 
for abouttwo months, leaving him then as 
he already hed a wife, and she could not on 
this account get on well with him. Later in 
1938 she went, she said, to live with a man 
named Jhabbar. She gives the time of 
this as July, 1938, but it is probable that 
it was seme time before. It is proved that 
on May 26, 1938, her father, the deceased 
Lachbmen, made a report (Ex. A-3) at the 
Kathi. lolice Station of an offence under 
B. 498 of the Indian Penal Code against four 
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persons, sons of a man named Sarnan 
According to this report the accused wer 
Obakkar, Suraj Bali, Ramphal and Jagar 
nath It has been suggested by th 
learned Government Advocate that Jagan 
nath isa mistake f[8rJhabbar. Jhabbar alse 
is a son of Sarnam and other evidence 
suggests that it was intended to implicate 
Jhabbar. According to this rep rt on the 
morning of May 28, while his daughter 
Musammat Parbata, was engaged in irriga: 
tion work, all four persons accused thereine 
came and ran away with her “in connection» 
with some love affair’. There was appar- 
ently some inquiry on this report and a. 
finding that Musammat Parbata had gone 
away with one or more of the accused of her 
own accord.. It was admitted during the 
trial that she had been living with Jhabbar 
since this alleged occurrence as his wife. 
Musammat Paraga deposed that her husband 
agreed to Jhabbar marrying Musammat 
Parbata and affected ignorance about the 
complaint. So alsodid Musammu1t Parbata. 
Possibly the matter was compromised on 
these terms. It appears from the evidence 
of the investigating Police Oificer that some 
complaint was subsequently filed by 
Lachhman on June 13, 1938. This was 
sent tothe Sub-Inspector for report and he 
it was not true. : This 
complaint has not been filed and its exact 
nature is not known. 

It is further shown, however, by ~ the 
prosecution evidence that a complaint, 
purporting to emanate from Lachhman, was 
sent to the District Magistrate by registered 
post in October, 1938, This is Bx. 4. The 
prosecution evidence suggests that it was 
despatched from Ibrahimabad, the village 
of the accused Mendaj,on October 17. 
The report refers to the previous complaint 
and alleges that Chakkar, Sarnam, Suraj 
Bali Jhabbar. and Phalli, Pasis of Narain- 
pur, had forcibly carried away Lacbhhman’s 
davghter inthe previous Asarh and were 
still kecping her confined in their house. 
Lachhman had previously made a com- 
Plaint which was dismissed and now these 
perscns named inthis report’ were on the 
look-out to kill him. 

lt will be observed that this report 
suggests that the alleged abduction of 
Musammat Patbata tock place in Asarh 
which corresponds to the latter half of 
June and the first half of July. Actually, 
however, the first report made by Lachbman 
shows that the incident tcok place in May. 
Possibly the previous complaint of Lachh- 
man referred to is that of June 13.- 
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Musammat Paraga has erplained in her 
widence how this application came to be 
nale. She stated that the accused Mendai 
same to her house and persuaded her 
ausband to go with him to Ibrahimabad. 
Ən his return she asked” her husband why 

MMfendai had taken him to Ibrahimabad, 
and he said that Mendai got an application 
written and inddced him to put his thumb 


mmark on it. He did not know what the 
application was. The application had been 
moosted. 

-Thereis also another witness, named 
MMfathura (P. W. No. 8) who has given 
mevidence about this Ex. 4. This wite 


«ness deposed that he saw Mendai and 
Lachhman at Ibrahimabad about the time 
min question and saw Mendai giving a 
yellow paper to Lachhman and heard him 


ask Lachhman to go to the post office 
«and despatch it by registered post. 
Lachhman, he said, went towards the 


post cffice. In cross-examination he com- 
mitted himself to the statement that Lachh- 
Man putthe paper in the  letter-box, 
which cannot be true, since the application 
was received by registered post, The 
witness further identified Ex. 4 as the 
Paper which he saw in Lachhman’s hand. 
We do not think that any -reliance can 
be placed on Mathura's evidence, 
Musammat Paraga further stated that 
on the following day Mendai came to 
their house and asked her husband to go 
with him to the Congress Office at Lucknow 
and make an application there complain- 
ing that Bikram Singh, Sitla Bakhsh 


Singh and Chakkar Pasi wanted to 
implicate him falsely in some case. Her 
husband ai first refused, but was 


finally induced togo. It may be noted 
here that Lachhman had apparently no 
grievance against Bikram Singh and 
Sitla Bakhsh Singh. He had at one time 
a grievance against Onakkar Pasi but it is 
doubtful whether this still existed in 
Oct ber. 

In pursuance of this suggestion to 
Make an application at the Congress 
Office at Lucknow, the accused Mendai 
and Bharosey came, Musummat Paraga 
stated, on the following day, which would 
apparently be October 19, and took her 
husband away with them, promising to 
pay all his expenses. Her husband did not 
return and she did not see him alive 
again. 

‘Two days later, according to the evi- 
dence of Musammat Paraga, Mendai came 
alone to her house and said that he had 
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left her husband at the Congress Office 
in Lucknow, the Congress people having 
advised him to stay there for three or 
four days. Mendai asked her to accompany 
him tothe Court of the Deputy Commis- 
sioner, Bara Banki, and make an appli- 
cation there, saying that her husband 
had advised this. He did not tell Musammat 
Paraga the nature of the proposed 
application. Ha promised to pay all the 
expenses of her journey. 

Musammat Paraga accordingly accompani- 
ed Mendai to Bara Buki on October 21. 
According to her evidence she sat at some 
distance from him under his instruction 
while he got an application written, the 
contents of which she did not know. He 
made her put her thumb murk on this and 
present it in Gouri. 

The application which Musamm2t Paraga 
made on October 21, is Ex. 2. It pur- 
ports to be against seven persons, but 
does not allege an offence under any 
particular section of the Penal Oode. This 
is possibly the reason why Musammat 
Paraga'’s statement was not recorded by 
the Court. The accused persons ara the 
four sons vf Sarnam referred to above, 
Chakkar, Suraj Bali, Ramphal and Jhabbar, 
and three other persons, Putti Lal, 
Bikram Singh aad Sitla Bakhsh Singh. 
Putti Lal does not appeir elsewhere in tha 
case aad there is nothing to show why he 
was implicated. According to this report 
the four soas of Sarnam had abducted 
Musammat Parbata in Asarh and were 
still keeping her. About this Musammat 
Paraga's husband had previously made 
an unsuccessful complaint. Sabsequently 
her husband hadmade an application in 
the Congress Ojfice andon the previous 
day Musammat Paraga and her husband 
were returning home when all the seven 
accused persons met them at a place 
called Chiraiya Bagh, beat her husband 
and forcibly carried him away. It was 
apprehended by Musammat Paraga that 
they might fabricate some case and 
implicate him init, or they might kill him. 
She hereelf had effected her escape when 
her husband was takenaway. . 

With regard tothis complaint we have 
the evidence of the petition-writer Mahesh 
Prasad (P. W. No. 6) who wrote it. He 
deposed thatit was written by him at 
the instance of Mendai, both Mendai and 
Musammat Paraga sitting near him at the 
time. Mendai gave him the facts and 
Musammat Paraga affixed her thumb 
mark at his bidding. In cross-examination 
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the witness said that Mendai stated the 
facts loudly inthe hearing of Musammat 
Paraga. Thisis not admitted by Musammat 
Paraga who denies all knowledge cf the 
contents cf the application. For the 
Crown it has been suggested that Mahesh 
Prasad, being a petition-writer, was un- 
willirg to admit thatthe contents of the 
repirt were not read out to Musammat 
Paraga. Hedeposed that it was read 


ont and explained bcth to Mendai and’ 


Musammat Paraga before Musammat 
Peraga affixed herthumb mark. We are 
inclined to agree with the Counsel fcr the 
Crown that the evidence of Mahesh Prasad 
on this point in cross-examination is of 
doubtful reliability. There is no evidence 
to support the allegations made in this 
report of Musammat Paraga, and it seems 
likely that it was concocted by Mendai 
alone. It would appear from it that Lachk- 
man was attacked on October 20, and 
Mendai may have been anxious to suggest 
this date rather than Octcber 19, when 
heis chown to have gone away with 
Lachhman with the avowed intenticn of 
proceeding to tle Ocngress Office at 
Luckoow. 

There is no reason to doubt that Mendai 
took Musammat Paraga to Bara Banki 
on October z1, for, in addition to the 
evidence of. Mahesh Prasad, we have the 
evidence cf the ekka driver who took them 
(Majid P. W. No. 18) and also of the ekka 
driver who brought them back (Nannhey 
P. W. No. 21). Further an  applicaticn 
(Ex. A-2) was made by Mendai at Bara 
Banki on October 21 in connection 
wilh the case pending against him. 
Mendai admitted being at Bara Bankion 
this day and seeing Musammat Paraga 
there, but he denied that he had taken 
her and had assisted her in making the 
corplaint. He also denied that he had 
taken Lachhman to Ibrahimabad orto the 
Lucknow Ccngress Office. 

Bharosey and Ishwar Din live in the 
same Village, and according tothe Police 
evidence, are half brothers. There is some 
evidence that they were employed by 
Mendai as his labourers and there is also 
some evidente, though it is not very 
strong, that they were in some way related 
to him. 

Bharcsey denied in the Magistrate's 
Court, but admitted in the Sessions Court, 
that the report (Ex. 1) about the murder 
of Lachhman was made by him. In this 
report he said that he had seen seven per- 
seng murdering Lachbman and had recog- 
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nised only three of them, namely Bikram 
Singh, Sitla Bakhsh Singh and Chakkar 
Pasi. The prosecution suggestion is that 
this report was made by Bharosey at the 
instigation of Mendai. Jf the prosecution 
case is true, the body of Lachhman had 
been lyingin the wellat Pirpur for five 
or six days without discovery and if was 
necessary in prosecution. of the original 
design of Mendai to draw the attention 
of the authorities to the body and to impli- 
cate his three enemies in the murder. 

It is proved by the evidence of Durga 
Datt (P. W. No. 5), a petition-writer, that 
this report (Ex. 1) was typed by him 
under instructions from Bharosey and 
that the accused Mendai was with him 
at thetime. The witness explained that 
he identified Mendai as the man, though 
he did not know him before, because on 
the following day Mendai was brought to 
him under arrest by the Police. There 
appears to be no.reason to doubt this evi- 
dence. 

We turn now tothe reasons suggested by 
the prosecution for Bikram Singh, Sitla 
Bakhsh Singh and Chakkar Pasi being 
falsely implicated in the murder by 
Mendai. - | 

It appears from the evidence of Bikram 
Singh and Nitla Bakbsh Singh (P. Ws. 
Nos. 4and'7) that a burglary had taken 
place at Bikram Singh's house early in 
August 1938, and that Mendai had been 
actually seized in Bikram Singh's house 
by Sitla Bakhsh Singh, who is his, neigk- 
bour. A report (Ex, 3) was made by 
Bikram Singh at the Kothi Police Station 
on August 6, 1938, and according to it, 
Mendai Pasi of Ibrahimabed was seized in 
the courtyard. Sitla Bakhsh Singh is 
referred to in this report as coming up 
with other persons and seizing Mendai. 
Sitla Bukhsh Singh further deposed that 
he appeared as a prosecution witness 
against Mendai. It is proved that Mendai 
was prcsecuted for this offence and also 
that he was on bail in October when 
Lachhman disappeared. 

The third person implicated by Bharosey, 
that is Chakkar Pasi, is the brother of 
Jhabbar. Chakkar gave evidence as a 
prosecuticn witness (P. W. No. 12) and 
stated that Mendai and his wife had filed 
a criminal cemplaint against him to the 
effect that he had enticed away Mendai’s’ 
wife, Musammat Bhagwanta. For the 
progecuticn the judgment in this case 
was filed (Ex. 5). It shows that the come- 
plaint of Musammat Bhagwanta against 
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Chakkar, Suraj Bali and Sarnam under 
s. 342read with s. 365 of tha Indian Penal 
Code was decided on January 4, 1937, the 
accused being discharged under s 253 of 
the Code of Criminal Procedure 

It will thus appear that Meadai had a 
clear motive for implicating Bikram Singh, 
Suraj Bali and Chakkar in the murder. 
If proceedings were taken against Bikram 


Singh and Sitla Bakhsh . Singh for the. 


murder of Lachhman, it might be dificult 
for them to prove the case of burglary 
against Mendai. 

` There is other evidence also which supe 
ports this partof the prosecution case. 
According.to that case Bharosey was ine 
duced by Mendai to implicate these three 
persons, Bikram Singh, Sitla Bakhsh 
Singh and Ohakkar, but a difficulty arose 
from the fact that Bharosey wasnot pre- 
viously acquainted with Bikram Singh 
and Sitla Bakhsh Singh and might there- 
fore have difficulty in identifying them. 
The prosecution evidence suggests that 
to meet this difficulty Bharosey was sent 
by Mendai .to the village of Bikram Singh 
and Sitla Bakhsh Singh, ostensibly to pur- 
chase a mare from them, but in reality 
to become acquainted with them. A wit- 
ness named Umrao (P. W. No. 10) deposed 
that Mendai came to him some five or 
seven days before the Sub-Inspector of 
Police took his evidence, and introducing 
Bharosey as a Kurmi ofa village called 
Bhilwal, asked him to take Bharosey to 
Sitla Bakhsh Singh and Bikram Singh to 
purchase their mare. Mendai explained 
that he did not want to go himself to the 
house of Bikram Singh because of the 
criminal case which was proceeding 
between them. The witness Umrao accord- 
ingly took Bharosey to the houses of Bikram 
Singh acd Sitla Bakhsh Singh. They said 
that they had got no mare for sale and so 
Umrao and Bharosey returned. This story 
is supported by the evidence of Bikram 
Singh and Sitla Bakhsh Singh. An attempt 
has been made by the learned Counsel 
for the accused respondents to throw doubt 
upon it, but we do not think that there is 
sufficient reason to reject it. 

In our opinion the prosecution have suc- 
ceeded in establishing beyond reasonable 
doubt that Mendai at least had a strong 
motive for implicating Bikram Singh, Sitla 
Bakhsh Singh and Ohakkar Pasi in the 
murder, and though the actual report 
against them was made by Bharosey, it is 
extremely likely, that this report was 
instigated by Mendai. There ia nothing 
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in the evidence which we have so far 
examined to implicate Ishwar Din except 
that he is related to Bharosay, lives in 
the same village, and also works for 
Mendai. 

Other evidence inthe case connecting 
the three accused with the murder was 
forthcoming, it would appaar, sson after 
the discovery of Lachhman’s body. It 
consists of the evidence of five witnesses, 
Moti (P. W. No. 17), Bhagwan Din (P. W. 
No. 13), Gharibay (P. W. No. 14), Battoo 
(P. W. N>. 15) and Bhalin (P. W. No. 9). 

The evidence of Moti shows that one 
morning, either a little after or before 
the Dewali (the Dewali being on October 
22) he saw two of the accused, namaly 
Mendai, Bharosey and Lachhman coming 
out of Lachhman’s house and going in 
the western direction. He did not sea 
Lichhman again. 

Gharibey states that on Wednesday 
just before the Dewali, he saw the three 
accused and Lachhman sitting at a well 
called Manjha Kuan in the grove called 
Kumharon-ka-bagh. He gives the dis- 
tance from [brahimabad as half a mile, 
bat the Sub-Inspactor putsit at a mile 
and ahalf. This witness was going to 
Ibrahimabad a pahar aftersunrisa, that 
is about 9 or 10 a. m. The witness again 
saw the three accussd as he was returne 
ing fron I[brahimabad, but Lachhman 
was not then withthem. They were going 
towards their houses. 

Similarly Buttoosays that at about 10 A. M. 
on a Wednesday he saw the accused and 
tha deceased sitting at the well in this 
grove. He also was going t> Ibrahimabad 
and on his return from Ibrahimabii1 he 
saw the accused going in that direction, 
Lachhman not being with them. 

Bhagwan Din also states that he saw 
the three accused and Lachhmin going 
from the north towirds the south, that is 
presumably he saw them while thay were 
on their way from Lachhman's house to 
the grove. 

A reference to the sketch plan (Ex. 9) 
shows that the abadi of the village Kotwa 
where Lachhman lived is to the north- 
east of the grove which contains the well 
where Lachhman's body was found. 

Finally, the witness Bhallu stated that 
he saw the three accused and Lachhman’ 
entering the grove from the north side 
and that he shortly afterwards heard a 
ery gau ko choor do. After a further 
period which he describes as a ghari he 
heard a sound ghum. The prosecution 
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suggestion is that Tachhman cried out 
gou ko choor do meaning that he was 
imploring the accused to let him go, treat- 
ing. him like a cow, and that when the 
witnesses heard the ghum later on, it was 
the sound made by thesnlash of Tachh- 
man’s tody in the well. The witness did 
not go to the grove to see what had 
happened and admittedly had no‘suspicion 
of foul play. 

The learned Sessions Judge observed 
that he had no reason to doubt the testi- 
mony of these witnesses who were not 
shaken in cross-examination. They are, 
however, witnesses of low status, four of 
them being Pasis and the fifth, Buttoo, an 
Ahir. We are doubtful whether we can 
rely.on their evidence to prove that 
Lachhinan was in the company of the 
accused cn the 19th or even on October 
20, about 104. M. in or near the grove in 
question. In any case we do not think 
that much reliance can be placed on 
the evidence of the witness Bhallu that? he 
heard the cry andsound mentioned, since 
he did not go to the grove to see what 
had happened and admittedly had no 
suspicion at the time. 

It has been argued for the accused, and 
the argument is not altogether without 
force, that it is not very probable that 
the murder would have been committed 
at that time of the day ina grove not far 
from which a man was working and close 
to which there is a path along which 
people were coming and going. The 
sketch plan, Ex. 9, shows that the path 
from Pirpur to Ibrahimabad skirts the 
grove on the south side, and it was 
apparently along this path that the witnesses 
Gharibey and Buttoo were going. 

But even if the evidence of these witnesses 
is accepted as proving that the deceased 
was in the company of the accused on 
the morning in question, nevertheless we 
do not think that the reasons given by the 
learned Sessions Judge for acquitling the 
acensed are unsound. He observes: - 

“Though it is highly probable that the accused 
committed the murder of Lachhman, yet it cannot 
be said tbat their guilt is proved beyond the 
shadow of doubt, because the probability of some 
one else coming and committing the murder isnot 
excluded. Moreover, any ons of the accused may 
not have joined in committing it. Lachhman may 
have left the company of the accused and gone in 
afiother direction and was killed by some oneelse 
afterwards. The dead body was not recovered soon 
after Lachhman was seen at the well. lt was 
recovered seven days after. Many things could 
happen in seven days. The case is therefore not free 
from scone whose benefit must be given to the 
accused, 
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Substituting the word “possibility” for 
“probability” we agree with the above. 
It has been held in numerous cases that 
where a charge of murder is based purely 
on circumstantial evidence that evidence 
must point conclusively to the guilt of the 
accused, and must practically exclude the 
possibility of the murder having been 
committed by other persoms. It must be 
such as to show that within all human 
probability the act must have been done 
by the accused. Oircumstances of strong 
suspicion without more conclusive evidence 
are not sufficient to justify conviction, 
even though no explanation of them is 
forthcoming. [Vide Arajali v. Emperor, 98 
Ind. Cas, 102 (1), Gurdit v. Emperor, 136 
P. L. R, 1909 (2), Muhammad Ali v. Emperor, 
10 L. L J. 525 (3), Barindra Kumar Ghose 
v. Emperor, 14 ©. W. N. 1114 (4) and 
Chiraguidin v. Emperor, 18 ©. W. N. 
1144 (5). 

The Government Advocate referred . us 
to the case of Pakala Narayana Swami v. 
Emperor, 1939 O. W. N. 282 (6; where 
their Lordships of the Judicial Committee 
upheld a conviction for murder based on 
circumstantial evidence. Bat in that case 
in addition to the existence of a motive 
for the murder, it was proved that the 
deceased had been staying at the accused's 
house; that the trunk in which the body 
of the deceased was found waa procured 
by the accused; and that the accused had 
taken the trunk to the railway station 
where it waa placed in the train if which 
it was subsequently found. The circum- 
stances in the present case were very 
different, one distinguishiag feature being 
the fact that whereas in the casa cited 
there was a clear attempt by the accused 
to conceal the body, in the present case 
the body was only discovered on informa- 
tion given by one of the accused. 

The case is certainly one in which the 
circumstances suggest very strongly that 
two of the accused may have been either 
the ac'ual murderers or may have instigated 
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thers to murder the deceased, but we can- 
106 convict them on suspicion alone, and 
n our opinion the evidence which supports 
she very strong evidence of motive is too 
«weak and too inconclusive to warrant any 
ther finding than that at which the lower 
meourt arrived. We accordingly dismiss this 
=appeal. 


D. Appeal dismissed. 
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BOMBAY HIGH COURT 
Second Appeal No. 653 of 1935 
September 8, 1938 
BROOMFIELD AND NORMAN, Jd. 
DAMODAR SUKRAM MAR WADI— 
Derenpant No. 3—APPRLLANT 
veTSUS 
KASHINATH BHIKAJI ZENDE AND 
OTHERS— PLAINTIF¢S—~RESPONDENTS 

Civil Procedure Code (Act V of 1908, a. 64— 
Attachment in execution by decree-holder—Judgment- 
debtor entering into settlement with subsequent decree- 
holder and creating chargein his favour on attached 
property — Settlement drawn in form of award— 
Validity of transaction—First decree-holder, purchas- 
ing properly in execution sale, and having notice of 
peers if estopped from questioning validity of 
charge. 

_ The meaning of a ‘private transfer” in s. 64, Civil 
Procedure Code, is a transfer which is brought about 
solely by the act of parties and not as a result of any 
judicial decision. A device to invest a private 
arrangement between the parties with the appearance 
of a public adjudication isin itself a collusive, though 
mot necessarily a fraudulent transaction. In every 
cage, the Court must look atthe substance of the trang. 
action. If in reality there has been a transfer by 
the private act of the parties, it does not cease to be a 
private transfer by being given the appearance of a 
public adjudication. 

Where the decree-holder had attached property 
in execution and the judgment-debtor entered into a 
settlement creating a charge on the attached property 
jn favour ofa subsequent decree-holder, and the trans- 
action was drawn in the form of an award: 

Held, thatit was essentially a private transaction 
and was consequently void undere. 61, Civil Procedure 
Oode. Narayana Ayyar v, Biyari Bivi (l), Qurban 
Ali v. Ashraf Ali (2) and Mohammad Afzal Khan v. 
Abdul Rahman (3), distinguished. 

Held, also that the former decree-holder was not 
estopped from questioning the validity of the charge 
when he purchased the property in execution, with 
notice of the charge. 


8. A. from the decision of the First 


Class Sub-Judge, Nasik, in Appeal No, 274 
of 1933. 

Messrs. S. A. Desai and A. G. Desai, for 
the Appellant. 
; Mi: P. V. Kane, for Respondents Nos. 1 
o 4, 

Norman, J.—The facts material to .this 
second appeal are as follows: In 191%, 
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3 darkhasts based on money decrees were 
filed against two brothers, Bapuji Ram- 
chandra and Bhikaji Ramchandra Patil, by 
(1) the Zendes, (2) Mategaonkar, and (3) 
Damodar, respectively. Out of these parties, 
the Zendes had obtained attachment before 
judgment on the three suit survey numbers 
and some others and Damodar g-t an attach- 
ment in execution on the three suit survey 
numbers and one another. On March 22, 
1919, the Zendes’ darkhast was transferred 
to the Collector and the darkhast of 
Mategaonkar and Damodar were kept 
pending with the Gourt for rateable 
distribution of assets. Eventually March 4, 
1932, was fixed by the Collector for the sale 
of the judgment-debtor’s property. Bat on 
March 3, 1922, the Zendss and Mategaonkar 
presented a joint application to the 
Court which, after referring to the darkhast 
Bays : 

on the said darkhast the plaintiff and the defend- 
ant have come to a settlement that upon the pro- 
perty ofthe defendant which has been attached, a 
charge should be created for the amount due to plain- 
tiff and award be made through panch. Therefore 
both parties should be given permission to obtain an 
award.” 

In fact, however, the award had been made 
the day before and it was filed along with 
the application. The order of the Court 
below on the application bagan : 

“The terms of the compromise which has resulted in 
the award which is filed to-day do not appear to be 
unreasonable.” 

Then after stating why the term3 were 
reasonable, the order concludes: “I there- 
fore allow the parties to mortgage the pro- 
perties.” The terms of the award were 
that instalments were fixed for the piymeat 
of the decretal debts, that tha Patils’ pro- 
perty was mortgaged for their satisfaction, 
and that right to possession was given to 
the decree-holders in case ths instalments 
were not paid on the due dates. On the 
face of it, this application was a certification 
of au adjustment under O. XXI, r. 2, and 
as [ understind the Sub-Judge’s order, he 
so regarded it. It was, h).vever, for some 
reason which is not apparent, treated as an 
application under para. 20 of Sch. Il, to 
the Ovde of Civil Procedure and was 
numbered as a suit, and a formal decree 
embodying the award was drawn up. 
After this the Zendes’ darkhast and Mate- 
gaonkar's darkhast were struck off and 
Damodar’s darkhas was sent to the Oul- 
lector for execution against four survey 
numbers which had been attached. ‘he 
Collector issued the usual general notice 
asking for claima against the attached 
property and Mategaonkar and the Zendes 
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preferred their claims. In the patrak of 
immovable property sold by the Collector 
in execution of the civil darkhast these 
claims are noted, and the reserve price 
fixed by the Collector was fixed with refer- 
ence to them. In the sale proclamation, 
however, the charge is mentioned and the 
value of the property is not stated. At the 
sale Damodar himself bid and bought the 
three suit properties for Rs. 240 although the 
panchas' valuation as shown in the pa'rak 
is Rs.4,000 and the Collector's valuation is 
Rs. 1,719. 

Then in 1925, the Patils having failed to 
pay instalments, the Zendes and Mategaon- 
kar attempted to get possession of the 
suit and other survey numbers in accorde 
ance with the award decree, and filed a 
darkhast for that purpose. The trial Court 
held that the award decree was invalid 
and dismissed the darkhast. But, on appeal, 
the District Court allowed the darkhast 
and awarded possession. On a reference to 
this Court, it washeld that as regards the 
suit survey numbers, the question did not fall 
within the scope ofs. 47, Civil Procedure 
Code, as Damodar who was in possession 
waa not a representative of the judgment- 
debtor, that as against Damodar the 
Zendes’ application must be regarded as an 
application under O. XXI, r. 97, that no 
appeal lay to the District Court and that 
the Zendes and Mategaonkar, if they were 
not satisfied with the trial Oourt's 
rejection of their claim against Damodar, 
must proceed by way of a separate suit. 
The Zendes and Mategaonkar therefore 
filed the suit out of which this appeal has 
arisen, joining as defendants the Patils 
and Damodar. 

Damcdar who alone contested this suit 
contended, firstly, that the award decree 
was void under s. 64, Civil Procedure 
Ccde, which prohibits a private transfer of 
property under attachment, and further that 
the mortgage was incompetent under 
para. 11 of Sch. III, Civil Procedure Uode, 
which renders any alienation of property 
by the judgment-debtor incompetent as 
long asthe darkhast isin tke hands of the 
Collector. He further contended that the 
award was collusive and fraudulent, The 
trial Court found in his favour on all 
these points and dismissed the suit. The 
‘lower Appellate Court, however, took a 
different view It held that there was no evi- 
dence of fraud and collusion, thatthe award 
having been msde under a decree of the 
Court, was nct a ‘private transfer’ within 
the meaning of s. 64, and that as the 
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award terminated proceedings before the 
Collector, it was not incompetent under 
para. 11 of Sch. TIT. The Court also held 
that Damodar was aware of the Zendes’ 
and Mategaonkar's charge when he pur- 
chased the suit survey numbers, and 
having got them on that account at a very 
low price, he was estopped from questioning 
the validity of the charge, , 

{ will deal with the question of s. 61, 
Civil Procedure Code. Tha lower Court 
relies on Narayana Ayyar v. Biyart Bivi 
(1). In that ease the Court upheld an 
award embodied in a decree made during 
an attachment and remarked that it was 
not proved that f 

“the reference to arbitration was collusive and the 
whole proceedings a device to investa private 


arrangement between the parties with the appear- 
ance of a public adjudication.” 


This case follows an earlier raling of the 
Allahabad High Gourt: Qurban Ali v. 
Ashraf Ali (2). We have further been 
referred to the ruling of the Privy Counsil 
in Mohammad Afzal Khan v. Abdul 
Rahman (3). In that case certain property 
belonging to a joint family had been 
attached under a decree against one of the 
co-parceners. While the attachment was 
in force, the co-parceners went to arbitra- 
tion for a partition. In the partition made 
by the arbitrators, which was later made 
adecree of the Court, the attached survey 
numbers went to the share of another 
Co-parcener. It was held that the partition 
decree was not void under s, 6!, Civil 
Procedure Ocde. 


Mr. Desai seeks to distinguish these cases 
on the ground that in all of them there 
was a genuine arbitration and award, while 
in the present case, there was no arbitra- 
tion at all, but merely a private arrange- 
ment between the parties drawn up in the 
form of an award. On the facts we think 
that this distinction may justifiably be 
drawn. The application itself says: 

“The plaintif and the defendant have come to a 
settlement that upon the property of the defendant 
which has been attached, a charge should be 
created.” < 

This certainly dces not suggest that anye 
thing was left for the panchas to decide. 
Further, plaintiff No. 1, Ramchandra Zende, 


(1) 45 M 103; 68 Ind. Oas. 673; A I R 1922 Mad, 221; 
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L 702; Ind. Rul. (1932) P Ò 285; 90 WN 899: 
OW N 1199; 36 L W 456; (1932) M W N 1063; 63 
L J 664; (1932) A L J 909; 35 Bom. L R1; 34 P 
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states in his evidence, “Settlement was 
arrived at in the form of an award,” which 
can only be interpreted to mean that the 
award was not a genuine one. Mr. Kane 
for respondents suggests that the parties 
settled between themselves that the pro- 
perty should be charged and left itio the 
panchas to settle the details ofthe amounts 
and dates of the instalments. If this is 
correct, then the charge on the Patils’ pro- 
perty which it is now sought to enforce was 
an act of the parties themselves and not of 
the. arbitrators. 

The next question is whether this dis- 
tinction takes the present case out of the 
rule in the cases to which I have referred. 
Tn my opinion it does. It seems to me that 
the meaning of a “private transfer” in 
s.64isa transfer which is brought about 
Solely by the act of parties and notas a 
result of any judicial decision. The wording 
of the judgment in Narayana Ayyar v. 
Biyari Bivi (1) rather suggests that the 
learned Judges considered that a device to 
invest a private arrangement between the 
parlies with the appearance of a public 
adjudication was in itself a collusive, though 
not necessarily a fraudulent transaction 
and this is the meaning that has been given 
to “collusive” as used in s. 52, Transfer of 
Properly Act. (See Mulla’s Transfer of 
Property Act, 2nd Edn., p. 222, where the 
learned Author says: “A collusive suit is 
not a real suit at all, not a battle, buta 
sham fight.” He then quotes several cases 
in support of this definition). If this is so, 
then the present transaction was undoubted- 
_ ly collusive. In the cases cited, there was ap- 
parently a genuine reference and a genuine 
award, at any rate, it was never argued 
‘that the transaction was collusive. I there- 
fore think, this case may fairly be distin- 
guished from the cases cited on this ground. 
In my view, the transaction by which the 
Patils’ property was chared for the decrees 
of Mategaonkar and the Zendes was essenti- 
ally a private transaction and was void 
under s. 64, Civil Procedure Code, owing to 
the prior attachment of Damodar, 

- We therefore allow the appeal, set aside 
the decree of the lower Appellate Court 
and restore the decree of the trial Court. 
The appellant’s c sts in this Court and the 
lower Appellate Court must be borne by 
the original plaintitfs. 

Broomfield, J—As we are differing 
from the Court of firet appeal, I wish to 
‘add a very few words with reference to the 
Privy Oouncil case, Mohammad Afzal Khan 
v. Abdul Rahman (3), on which the learned 
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Advocate for the respondents mainly relied. 
The facts there were that a partition 
decree relating to the proparties of a join 
family was made after a reference to 
arbitration without the intervention of the 
Oourt. The award was filed in Court and 
a decree was passed thereon. It was held 
by their Lordships that the transfer of 
property made under this decree was not 
a “private transfer” within the meaning of 
s. 64 so as to make it void as against 
claims enforceable under an attachment 
obtained by a mortgagee of an undivided 
share in the family properties. In this cage 
it is evident, I think, that it was a genuine 
arbitration and the transfer of property 
which took place wus not by the voluntary 
act of the parties but in invitos. In the 
course of his judgment Sir Dinshah Mulla 
made this observation (p. 412%): 

ki if the party against whom the deoree is 
passed fails to transfer the property as required by 
the decree, the transfer may be enforced by pro- 
ceedings in execution, and this is what actually 
happened in the present case. Respondent No. 3 did 
not deliver. possession to respondents Nos. 1 and 2 
of the properties allotted 1o them under the decree 
until after execution had been taken out against 
him. Such a transfer cannot be said to be a private 
transfer within the meaning of s. 64, because the 
initial step which led eventually to the decree was 
not a sait for partition but an agreement to refer 
the question of partition to arbitration.” 

I do not think, however, that their Lord- 
ships intended to lay down thatthe mere 
fact that, if the transfer is disputed, it can 
be enforced by proceedings in execution, 
will prevent it being a private transfer, 
Obviously, an ordinary sale or mortgage 
can be enforced by Court proceedings if the 
vendor or the mortgagor disputes the trans- 
action. In every case, I think the Uourt 
must lock at the substance of the transac- 
tion. If in reality there has been a transfer 
by the private act of the parties, it does not 
cease to be a private transfer :by being 
given the appearance of a public adjudica- 
tion. 1 agree with my learned brother that 
in the present case the transfer was essen- 
tially a private one and the Court was 
merely asked to give its permission to it. 

There has been a certain amount of argu- 
ments before us on the point of estoppel. 
‘The Court of first appeal held that the 
appellant is estopped from ‘Questioning the 
validity of the charge created by the award 
decree, because according to its finding, the 
charge was specifically kept by the mam 
latdar and the appellant purchased the 
property with knowledge thereof. I think 
that the nature of the proceedings held 
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hefore the mamlatdar does suggest that 
Damodar must have been aware of ths 
charges claimed by the Zendes and Mate- 
gaonkar, even though for some unexplained 
reason they were not mentioned in the sale 
proclamation. The appellant did not go 
into the witness-box to support his conten- 
tion that he was ignorant of these claims. 
But assuming that he knew of them, that 
fact cannot, in my opinion, prevent him 
from contesting the validity of the claims. 
This was not a case in which the Court, 
after being satisfied of the existence of a 
charge, sells only the judgmert-lebtor's 
right subject to the charge. All that hap- 
pened was that the appellant purchased the 
property with notice of the charges and 
subject to such risks as this notice might 
involve. There is, therefore, no question of 
estoppel, and Mr. Kane in dealing with 
this point did not suggest that there could 
be. He argued that the appellant should be 
taken to have waived his right to object. I 
think, however, that there is no substance in 
that argument either. What it comes to is 
this: it is argued that the appellant should 
Have objected to the fact that the sale prc- 
clamation and the sale certificate granted 
to him did not contain any mention of the 
charges in favour of the Zendes and Mate- 
gaonkar. But obviously there is no reason 
whatever why he should have objected, his 
case being that the charges were invalid 
and not binding upon him. I agree that tha 
appeal should be allowed. 


D. Appeal allowed. 


—— aan 


NAGPUR HIGH COURT 
Miscellaneous Appeal No. 113 of 1936 
September 22, 1938 
Stonr, C. J. AND CLARKE. J. 
MEGHAJI AND anoTHER—INSOLVENTS~- 
Š “APPBLLANTS 
VETSUS 
V. D. BRAKE AND ANOTARR— 
REOBI VER —CRepiToR—RESPONDENTS 

Provincial Insolvency Act (V of 1920), s. 37— Ap- 
plication by Receiver for annulment of adjudication 
—Court annulling adjudication and ordering sale of 
property in Receiver's hands for distribution of 
proceeds among creditors—No vesting order under 
8. 37— Reverter held was subject to condition to dis- 
tribute proceeds among creditors. 

A Receiver applied to the Court to annul the 
adjudication and the adjudication was annulled. 
There was no vesting order made and no person 
appointed under s. 37, Provincial Insolvency Act, 
or at all. The application to annul asked that 
“the property of the insolvents be ordered to vest 
in the Receiver as before.” The order as published 
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in the Gazette wasa simple annulment order as 
follows: “a...se usere. order that the adjudication 
is annulled subject to the property-in the hands 
of the Receiver which will be sold and assets will 
be distributed amongst the scheduled creditors.” 
The former insolvents asked for the return of their 
movable property and account books in the hands 
of the Receiver : 

Held, that the reverter was subject to the condi- 
tion that the property would be sold and proceeds 
would be distributed among the creditors and it 
was allthat was necessary, Suleman v. Laxman 
(1, Ishar Das v. Fatima Bibi (2), Chouthmal 
Bhagirath v. Jokhiram (3), Moturt Veerayya v. 
Sreenivasa Rao (4), In re Keshab Lal Dhar (5), 
Annamalai Cheltiar v. R. K. Banerjee (6) and 
Jaing Bir Singh v. R. K. Banerjee (7), distinguish- 
ed, Panna Lal v. Oficial Receiver, Jhansi (8), refer- 
red to. 

Mise. A. from an order of the Court of 
the District Judge, Wardha, dated April 
4, 193%, in Miscellaneous Oivil Appeal 
No. 47 of 1935, confirming the order of the 
Court of the Additional Subordinate Judge, 
First Class, Wardha, dated November 27, 
1935, in Insolvency Case No. 13 of 1931. ` 


Mr. T. J. Kedar with him Mr. R.G. Rao, 
for the Appellants. 

Messrs. M. Adhikari and M, D. Khande- 
kar, for Respondents Nos. 1 and 2. 

Order.—This matter turns upon the 
true construction of an order made under 
the Provincial Insolvency Act, 8. 37. In 
order to understand the point at issue, some 
facts are necessary. 

Meghaji and Jamnadas, sons of Jairam 
Bhate, were adjudged insolvent on October 
3, 1981, and Mr. V. D. Bhake was appointed 
Receiver on April 27, 1932. On April 30, 
1932, he filed an application to annul a. 
sale. Apparently (the order-sheet is not 
clear) on February 17, 1934, the sale was 
annulled and cn February 28, 1934, 
Mr, Bhake filed an application for permis- 
sion to sell the property the transfer of 
which was annulled and permission was. 
granted. On the same date he also applied 
to annul the adjudication andon March 13, 
1934, the adjudication was annulled. A 

The order appearsin the order sheet for 
March 13, 1934, as “...order that the adjudi- 
cation is annulled subject to the property 
in the hands of the Receiver which will, 
be sold and assets will be distributed 
amongst the scheduled creditors”. It will 
be obvious there is no vesting order made 
and no person appointed under s. 37 or 
at all. 

The application to annul asked that “the 
property of the insolvents be ordered to 
vest in the Receiver as before.” 

The order as published inthe Gazette 
is a simple annulment order, it is nof 
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made contingent or conditional upon any- 
thing, no appointees is mentioned. 

On March 29, 1934, the former insolvents 
asked forthe return of their movable pro- 
perty and account books in the hands of 
the Receiver. . 

On April 26, 1934, that application was 
disposed of in the following words :— 

“As the adjudiestion is annulled subject to the 
creditor (sic) whatever assets have been realised 
and will be (sic) realised will (sic) vest with (sic) 
Receiver for the benefit of the creditors. This 
application is not maintainable.” 

Subsequently property was pat up for 
sale by the Receiver and the alienation 
was challenged on a variety of grounds, 
These have now reduced to one, viz: Had 
the Receiver power to realize the assets ? 

It should be noted that there is here 
no such question as arose in Suleman v. 
Laxman (1). Before the annulment of the 
adjudication the impugned alienation had 
been set on one side. 

The relevant words in s. 37 are: 

“Where an adjudication is amnnulled...... . dis- 
positions ..... and payments duly madg,...... acts 
therefore done, by the Court or Receiver, shall be 
valid; but, „s. seethe property... Bhall vest in 
such person as the Court may appoint, or, in 
default of any such appointment, shall revert tó 
the debtor.........0n such conditions (if any) as the 
Court may, by orderin writing, declare.” 

In our opinion this is not a caseof an 
appointee. There is no vesting order made 
under s. 37. The position is, therefore, as 
follows :— | 

When a person is adjudged insolvent 
and a Receiver appointed, the property of 
the insolvent is vested by the Court in the 
Receiver. This was done by order of date 
April 27, 1932, which runs inter alia as 
follows: “From to-day the insolvents’ 
estate vests in him (Bhake). The Receiver 
to realize the property...” 

The Receiver did realize the property, 
set aside an alienation and so forth. The 
result was that the estate in his hands 
became X. It is not disputed that at the 
time of annulment(1) there was a Receiver, 
(2) the Receiver had estate X in his hands, 
(3) X was property belonging to the 
insolvents’ estate vested in the Receiver, 
(4) apart from a vestingin an appointee 
under s. 37, X would hayeto go back to 
the ins.lvents either unconditionally or con- 
ditionally. 

. Herea matter of disagreement arises. 

It is said that the gazetted annulment order 
is unconditional and therefore the property 
goes back to the insolvents unconditionally. 
On ‘the other hand it is said this was a 

he IR 1938 Nag. 312; 177 Ind. Oas. 760; 11 R 
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conditional order, or in any case, there 
should now be a vesting order: Ishar Das 


v, Fatima Bibi (2) 

We consider s. 47 is clear on the point. 
The property, which is vested in the 
Receiver, “shall revert to the debtor. . 
on such conditions (if any) as the Court may, 
by order in writing, declare”. 

The Court here, by orderin writing, has 
declared the following conditions :— 

“a... BUbject tothe property in the handsof the 
Receiver which will be sold and assets will be 
distributed amongst the scheduled creditors.” 


Tnough the English is subject to criticism 
the sense is reasonably plain. Tue Court 
is annulling an insolvency but is providing 
that there shall be no reverter of the pro- 
pert. vested in the Receiver under the 
receiving order to the debtors but that 
property is to be sold and the proceeds 
of the sale distributed amongst, the credi- 
tors. Of course if there were a balance left, 
that balance would go to the debtora the 
condition having been complied with. 

But it is said there is a mass of authority 
against this view, 

In Chouthmal Bhagirath v. Jokhiram (3) 
an order vested the property in the Recziver 
but that order was passed some six weeks 
after the order of annulment (see at p. 1694, 
There was no condition attached. It was 
held that the concluding words of s. 37 
Telate tothe reverter to the quondam in- 
solvent not to the vesting in the appointee. 
It was decided that the vesting order 
couid be made after the annulment. The 
point does not arise kere because here there 
has been no vesting order. Here there is 
a condition attached to reverter and that 
is all that is necessary. 

Moturi Veerayya v. Sreenivasa Rao (4) 
is concerned with the question whether the 
appointee is a mere custodian or whether 
the Court can give him directions enabling 
him to realize and distribute. We donot want 
anything; we saidin Suleman v. Laxman (1) 
to suggest that in our opinion there is no 
such power. We were not there expressing 
any view on that point. We were concerne 
ed not with a case of realising property 
(X in the example above put) but a case of 
adding to X, Y (property which at the date 
of annulment was not the debtor's bat athird 
party'’s)—an entirely different case. This 


(2) 15 L 698; 153 Ind, Cas. 993; AIR 1934 Lal. 
468; 36 PL R 499; 7R L 489. 

(3) 12 Pat, 163; 141 Ind. Cas. 836; AIR 1933 
Pat. 84; 13 P L T 775; Ind. Rul (1933) Pat. 98. 

(4) 58 M 908 at p. 924; 158 Ind, Cas, 1060; AIR 
1935 Mad. 826; (1935) M W N 886;69 M LJ 364; 8 
RM 420; 42 L W 386. 
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present case is not, however, concerned with 
the Court's power to give instructions to an 
appointee. There is no appointee. This is a 
case in which the annulment has been made 
by an order which makes the reverter condi- 
tional. Ishar Das v. Fatima Bibi (2) is a case 
of a careless order of annulment made appar- 
ently ex parte, no person being present. No 
condition was attached, no appointee men- 
tioned, no vesting order made. The result 
was that the property reverted to the 
quondam insolvent unless the error could 
be corrected by making a vesting order. 
It was held such a vesting order could be 
made. It dces not touch this case, In re 
Keshab Lal Dhar (5) is a case of an 
ambiguous orderof annulment. No vesting 
order was made and the only condition 
imposed was that “the money to the cre- 
dit of the insolvent’s estate be kept in 
the hands of the Official Assignee pending 
further order of the Court.” It was held 
that the intention was to vest the estate 
in the Official Assignee. It does not touch 
this case. 

Annamalai Chettiar v. R. K. Banerjee 
(6) decides that where there is an appointee, 
he holds on behalf of the debtor, not on 
behalf of the creditors. That is not the 
present case. Nor were we concerned in 
Suleman v. Laxman (1) with the question 
whether tLe appointee holds the property 
(X in the example given above) forming 
the estate at the time of the annulment 
order for and on behalf of the debtor or 
otherwise. We see great practical difficulties 
in regarding him asin a position analogous 
toa bailee but the point does not here arise. 
So also Jaing Bir Singh v. R. K. Banerjee 
(7) is concerned with an entirely different 
point, viz, the power to set aside an aliena- 
tion. Panna Lal v. Official Receiver, Jhansi 
(8) is somewhat nearer thie case but does 
not assist the appellant. 

It follows that the appeal fails and is 
dismissed with costs. - 


8. Appeal dismissed. 
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LAHORE HIGH COURT 
Criminal Revision No. 1139 of 1938 
December 12, 1938 
Young, O, J. AND BLACKER, J. 
HARNAM SINGH—Oonviot—Pxririonee 
ersus 
EMPEROR—Opposite PARTY. 

Penal Code (Act XLV of 1860), 8. 498 — Word 
‘detains’, meaning of—Criminal- trial—Practice — 
Appeal admitted on question of sentence only, tf can be 
argued on merits~On merits accused found not guilty 
—He is entitled tobe acquitted. 

The word ‘detains,’ in s. 498, Penal Code, clearly 
implies some act on the part ofthe accused by which 
the woman's movements are restrained and this 
again implies unwillingnesson her part. ‘Detention 
cannot include persuasion by means of blandishment 
or similar inducements, which would leave the 
woman free to go if she wished. The word ‘detains’ 
cannot be reasonably ccnstrued as having reference 
to the husband. Emperor v. Mahiji Fula (4), 
followed. Mohammad Aslam Khan v. Emperor (9), 
impliedly overruled. | 

Per Din Muhammad, J.—The mere fact that the 
appeal has been admitted on a question of sentence 
does not preclude the same being argued on merits 
and if it is found onmerits that no offence has 
been committed by the accused in the eye of th 
law, he is entitled tc be acquitted. f = 

Cr. R. froni an order of the District Magis- 
trate, Sheikhupura, dated Augusi 2, 1938. ` 
` Mr. R.C. Soni, for the Petitioner. ` 

The Advocate-General, for the Crown. - 

Mr. Roop Chand, for the Complainant. 


Order of Reference 

Din Muhammad, J.—The petitioner 
Harnam Singh was convicted of an offence 
under s. 498, Indian Penal Code, on the 
complaint of one Joga Singh alias Bhagat 
Singh and sentenced to six months’ rigorous 
imprisonment and Rs. 150 fine. On appeal 
the District Magistrate relying solely 
on the evidence of detention, confirmed this 
sentence, Thereupon, Harnam Singh sub- 
mitted a petition to this Court which was 
heard by Ram Lall, J. The learned Judge 
admitted it onthe question of sentence 
only and at the same time released 
the petitioner on bail. By then the peti- 
tioner had been in jail for not more than 
24 or 25 days. Counsel for the petitioner 
contends that the word “detains” as used in 
s. 498, Indian Penal Gode, implies some act 
on tbe part of the accused by which the 
woman's movements are restrained and 
inasmuch as it has not been established in 
the present case that the complainant’s 
wife, even if she were living with the peti- 
tioner, had been. kept back against her 
wishés, no offence in law is proved against 
him. Counsel for the Crown urges that as 
the petition was admitted on the question 
cf sentence only, this point cannot now be 
raised. I, however, do not agree. If it ig 


i939 


found that no offence was committed by 
the petitioner in the eye of the law, he will 
be entitled to claim his release forthwith ; 
otherwise his petition may be liable to dis- 
missal as the sentence that he has already 
served may not be considered adequate. 

On behalf of the petitioner reliance has 
been placed „on Lachman Chamar v. 
Emperor (1). Ochacpal Ahir v, Emperor 
(2). Abdul Wahid Khan v. Emperor, 28 Cr. 
- L.J. 103 (3), Emperor v. Mahiji Fula (4), 
Paitht Missir v. Harak Nath Singh (0) 
acd Ram Narayan Babu Rao v. Emperor 
(6;. In Lachman Chamar v. Emperor il) 
Piggott, J. held that no offence was eum- 
mitted by a person with whom a married 
woman was found to be living with her own 
free will and without any desire to return to 
her husband. In Ochacpal Ahir v. Emperor 
(2) Walsh, J. followed Lachman Chamar v, 
Emperor (1). In Abdul Wahid Khan v. 
Emperor, 28 Cr. L. J. 703 (3) Pullan, J. 
observed that if a married woman had 
willingly gone to live with the accused, it 
could not be said that she had been detair- 
ed within the meaning of s. 498, Indian 
Penal Code. In that case, however, the 
husband had been inactive for 15 years. In 
Prithi Missir v. Harak Nath Singh (5) 
Cunliffe and Henderson, JJ. held that the 
word “detains” in s 498 was ejusdem 
generis with enticement and concealment 
and in order to find the accused guilty of 
“detaining”, there must be evidence to 
show that the accused did something which 
had the effect of preventing the woman 
from returning to her husband. To the 
same effect are the two Bombay cases. In 
Emperor v. Mahiji Fula (4) the woman 
was found to have been staying with the 
accused without any sort of compulsion or 
restraint. The husband went to the house 
of the accused bat was threatened and 
the husband then left the woman where 
she was. The accused on a complaint by 
‘the husband was convicted of the offence 
of detaining the woman. He was, however, 
acquitted by the Sessions Judge. Thereupon 

GQ) 18A L J 311; 56 Ind. Cas. 209; A I R 1920 
All 43; 21 Or L J 417. 

(2) 26 A L J 403; 107 Ind. Cas. 689; A 1R 1928 
All 194; 29 Or Ld 273. 

(3) 28 Or L J 703; 103 Ind. Cas. 559; AI R 1927 
Ondh 318. 

(4) 58 B 88; 147 Ind. Oas. 43; A I R 1933 Bom 
489; (1933) Cr Cas 1593; 35 Or L J 3.6; 55 Bom L R 
1046; 6 k B 184. 

(5) A I E 1936 Cal 450, 166 Ind. Oas. 290; (1930) 
Or Uas 684; 400 W N 996; 1 L R (1937) 1 Cal 166; 67 
O Ld lil; 6R CG 498. 

_ _ 6) ALR 1937 Bom 1£6; 169 Ind. Cas. 526; 38 Or 
fa i l1 L R (1937) Eom 244; 39 Bom LR 61; 10 
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the Government of Bombay preferred an 
appeal under s. 417, Criminal Procedure 
Code, which was heard by Broomtield and 
Divatia, JJ. Broomfield, J., who wrote the 
principal judgment went thoroughly into 
the matter, discussed the authorities relied 
on by either side, and came to the conch. - 
sion that if it was once found that the 
woman was being neither restrained nor 
cecnfined within the legal signification of - 
the term, no offence under s. 498 was 
committed. Divatia, J. who wrote a coL- 
curring judgment made the position still 
clearer when he remarked : 

“At one time I had some doubt as to whether, in 
view of these facts, it cannot be said that the word 
‘detains' in the section has reference to detention 
as against the husband, irrespective of the wishes 
of the wife, and that therefore the person who 
keeps the married woman in his house may be 
guilty under the section as against the husband 
even though the woman has no physical or any 
other restraint placed against her. But on a fur- 
ther consideration of the section I think the right 
view to take would be that the word ‘detains’ 
should be interpreted in its natural and ordinary 
sense, and this can be clear if we see the scheme of 
the section,” 

In Ram Narayan Bubu Rao v. Emperor 
(6) Bruombeld, J. was again the senior 
member cf the bench and he observed : 

“But considering the whole history of the affair 
as ib appeais in evidence, I cannot see any reason 
to doubt that the two were in love with one another 
and the elopement was a joint adventure in which 


-the motive force was mutual affsction and not any 


enticement by the accused..... But the question 
here is whether there really wag anything that 
amounts to detention, The meaning of the word 
‘detains’ in s. 498 has been recently discussed in 
Emperor v. Mahiji Fula (4). It wae pointed out 
there that the word has its ordinary meaning of 
‘keeping back.’...It seems to me in this case 
that it cannot be said in any sense that R was kept 
back by the accused either from her husband or 
from the complainant. She has no more use for her 
husband than he has for her, and she was evidently 


“most unhappy at home.” 


As against these authorities, Counsel for 
the Crown has relied on Ganesh Prasad v. 
Tulshi Ram (7;, Abdul Kayum v. Emperor 
{8) and Mohammad Aslam Khan v. Emperor 
(9). In Ganesh Prasad v. Tulshi Ram (7) 
Smith, J. commented on the Allahabad 
cases referred to above and distinguished 
them on facts. Tbe woman in tne case 
could not be found and theslearned Judge 
remarked that he had no doubt that the 
applicant knew where she was and could 
have produced her. He consequently did 

(T; ALR1933 Oudh 258; 144 Ind. Cas, 213; (1933) 
Cr Oas 861; 34 Or LJ 729;10 O W N 784; Ind. Rul, 
(1933, Oudh 2:1, 

(8) AL R 1934 Sind 72; 151 Ind, Oas. 175; (1934) 
Cr Gus 625; 488 L R 140; 83 Or LJ 1224; 7 RS 43. 

(9) AI K 1937 Lah 617; 168 Ind, Cas. 607; 33 Or L 
J 578; 39 P L R488; 9 RL 656, 
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not interfere either with his conviction or 
with his sentence. In Abdul Kayun v. 
Emperor (8) no reference was made to the 
Allahabad authorities but reliance was 
placed on a Madras ruling. and on the 
strength of the remarks made there, one of 
the Additional Judicial Commissioners 
Te SA fact that the wife may have willingly 
gone to the accused or that she consented to live 
with him would not be sufficient to take the cage 
out of the provisions of the section. lu a charge 
under s. 498, Indian Penal Oode, the willingness or 
consent of the wife is immaterial. 

In Mohammad Aslam Khan v. Emperor 
(9) Abdul Rashid, J. referred to the Sind 
judgment with approval and further relied 
on the following observations made by 
Broomfield, J, in Emperor v. Mahiji Fula 


aut there may be various ways of keeping back, 
It need not necessarily be by physical force; it 
may be by persuation, or, by allurements and blandish- 
ment, But the use of the word does require that 
there should be something in the nature of control 
or influence which can properly be described asa 
keeping back of the woman. 


m the above analysis of the autho- 
ae it would be obvious that there is 
some ccnfusion and conflict in this matter 
and that while the trend of the Allahabad, 
Caleutta and Bombay judgments is to iater- 
pret the word “detains” as used in s. 498 
in relation to the woman herself, the 
Madras, Oudh and Sind judgments inter- 
pret the word in the light of the husband 8 
interest only. Had there been a binding 
decision of this Court, I would have felt no 
hesitation in following it in preference to 
the decisions of any other Court, but as 
none such has been produced before me, 
1 consider it advisable to have an authori- 
tative pronouncement from a larger Bench, 
I may, however, add that if the view taken 
in the Bombay judgments prevails, there 
ig no justification fcr including in the word 
‘detains’ the keeping back of a woman by 
allurements and blandishment only. To 
do so would, in my opinion, be further to 
confuse the issue. If a married woman feels 
affection for another man in preference to 
her husband, he would be bound to reci- 
procate her love and show her every kind 
of flattering &ttention that she deserves, 
Is it necessary therefore for the accused to 
establish in order to escape the conse- 
“quence of tte law that he was quite in- 
different to the matter of the woman staying 
with him and that it was the woman 
herself who would not leave bim? In 
my view ifonce it is held that ‘detention’ 
in s. 498, Indian Penal Code, does not 
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mean detention as against the husband, of 
in other words, deprivation of the husband 
of the wife's society, whether the person with 
whom the woman has chosen to live of her 
own accord does anything to make himself 
more attractive for the woman and to 
induce her to continue her stay or takes 
only a passive attitude in the matter 
leaving it entirely to the woman to exhibit 
amour for him is immaterial. In ordinary 
parlance ‘to detain’ is ‘to keep a person in 
temporary custody’ and ‘not to let him go 
or proceed.’ This naturally implies some 
overt act on the part of the person who 
detains in relation to the person detained. 


“Mere blandishments, therefore, should not 


constitute any factor in the matter of 
detention. On the grounds stated above, 
1 forward this case to the Hon'ble Chief 
Justice for such action as he deems 
necessary. 


Order of Division Bench 

Young, C.J. and Blacker, J.—In this 
case one Harnam Singh was convicted of 
an offence under s. 498, Indian Penal Code, 
He came up to this Court on revision. The 
learned Judge before whom the revision 
petition was argued has sent this case up 
for- decision by a Division Bench on the 
question of the meaning of the word 
‘detains’ in s. 498, Indian Penal Cede, and 
it has been referred to us -by order of the 


-Hon'ble the Ohief Justice.. After hearing 


Counsel for the petitioner and the learned 
Advocate-General for the Crown, our answer 
to this reference is that the word ‘detains,’ 
in our opinion clearly implies some act on 
the part of the accused by which the 
weman’s movements are restrained and 
this again implies unwillingness on her part. 
‘Detention’ cannot include persuasion by 
means of blandishment or similar induce- 
ments, which would leave the woman free 
to go if she wished. We are also of opinion 
that the word ‘detains’ cannot be reason- 
ably construed as having reference io the 
husband. We concur on this point in the 
observations of the learned Judges in 
Emperor v. Mahiji Fula (4). With these 
observations we return the case to the 
learned Judge dealing with petiticns for 
revision in criminal cases for decision on 
the merits. (The case was then sent back 
to Din Muhammad, J. who, following the 
opinion, acquitted the accused), 
8. Accused acquitted. 
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; .PRIVY COUNCIL 
Appeal from the Allahabad High Court 
July 3, 1939 
Lorn MAOMILLAN, SIR GRroRGB RANKIN AND 
__ Me. M. R. JayAKAR. 
Haji MAULA BUX— APPELLANT 
Versus 
ABDUL LATIF, since DEOBASED (NUW 

REPRE:ENTED BY Musammat BADRE MUNIR 
alias Musammat BISMILLA AND oTHERS}~— 
f | RESPONDENTS 

Haecution—Compromise decree against R and B— 
Decretal amount to be paid by instalments— On 
default, execution io be taken out against R alone 
—On jailurejof all methods of execution, decree to 
be executed against B--Default oceurring— Execution 
against R proving unsuccessful, inspite of due 
diligence of decrce-holder—Ezecution held could be 
taken out against B. 

A suit against R and B, members of a dissolved 
partnership, was compromised and a decree was 
passed on it. According to the decree, the decretal 
amount was to be paid by R within two years’ time by 
certain monthly instalments. In case of default in 
payment of six instalments, the plaintiff was entitl- 
ed to take out execution against R. If within two 
years from the date of the first execution the dec- 
retal amount were not realised in any way, i. e, 
through attachment of property, movable and im- 
movable, and by the issue of the warrant ofarrest, 
the plaintiff was entitled to realise from B that part 
of the decretal amount which would remain dus. R 
committed six defaulis and the plaintiff took out 
execution, R askicg for time, the decree-holder 
«agreed to give three months’ time. But even after 
this no payment was made. The decree-holder 
took out several executions, by warrant of arrest, 
«tc, but R avoided them by remaining outside the 
jurisdiction. Ultimately R applied for and got 
himself declared insolvent : 
. Held, that under the circumstances the decree- 
holder showed due diligence within the meaning of 
the decree in proceeding against R. If he was 
found to have done so but without effect, then the 
liability in execution proceeniags of B, the other 
judgment-debtor emerged. 

Mr. J. M; Parikh, for the Appellant. 

Mr. H. R. Abdul Majid, for the Respon- 
dent. K 

Lord Macmlilañ.—In this appeal the 
point for decision arises on a few simple 
facts. It appears that Mohammad Raza and 
Haji Maula Bux were in partnership under 
the firm name of Wnittield & Co. The part- 
nersnip was dissolved on May 5, 1926, and 
on November 14, 1927, Messrs. Bevis & Uo., 
who were creditors of tie dissolved 
firm, instituted through Babu Bhagwan Das 
& suit in the Court of the First Subordinate 
Judge at Cawnpore against the dissolved 
firm, Whitfield & Co. and its two partners, 
Mohammad Raza and Haji Maula Bux. 
The claim of the plaintiffs in that action 
Was for a deeree for Rs. 4,548 with interest 
and costs, After the action had proceeded 
for some time a compromise was arrived at 


ind a decree was passed which forms the 
LBS—AL & 48 
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subject of the present controversy. The 
Material part of the decree is as follows :-— 

“The parties have compromised on the terms that 
the claim of the plaintiff be decreed for a lump 
sum of 8,000 rupees with future interest at 6 percent. 
per annum with the condition that the defendant 
No. 1 “—that is Mohammad Raza—" would pay to 
the plaintiff the said decretal amount in instalments 
of 200 rupees permensem. The first instalment to 
be due on March 4, 1929, and the other instalments 
would fall due on the 4th of each coming month of 
English calendar. In case of default in payment 
of six instalments the plaintiff would be entitled 
to take out execution against defendant No. 1, and 
the plaintiff would realise his money from deferd- 
ant No. 1 by taking out execution (of his decree), 
Defendant No. 2“—that is, Haji Maula Bux, the 
present eppellant—” would in every way help the 
plaintif in the execution. If within two years from 
the date of the first execution the decretal amount is 
not realised in any way, i. e, through attachment of 
property, movable and immovable, and by the issue 
of the warrant of arrest from defendant No. 1 in 
spite of the help of defendant No. 2, the plaintiff 
would be entitled to realise from defendant No, 2 that 
part of the decretal amount which would remain 
dus, and the latter would be entitled to realise 
ie amount) from defendant No. 1 in any way he 

3," 

‘That decree having been pronounced, 
Mohammad Raza failed to pay any instal- 
meats, and when on August 4, 1:23, he 
made default in payment of the sixth 
insta!ment, the plaintiff became entitled to 


take out execution against him, 


The question is whether the steps taken: 
by Bnagwan Das to enforce the decree 
against Mohammad Raza have been such’ 
as are contemplated in the decree, and such 
as to entitle him now to proceed against 
Mr. Parikh’s client. On the expiry of the 
six months, it certainly cannot be said that 
the plaintiff txrried’ at all because by 
August 15, 1929, he is found already in’ 


Oourt taking active steps to enforce the’ 


decree against Mohammad Raza. 
The facts found by the learned Sessions 


Judge on this matter are as follows :— 

“We find asa matter of fact that the decree-holder 
only filed two execution applications against Moham-~ 
mad taza. The first wason August 15, 1929. This 
was for arrest of Mohammad kaza, On Decem- 
ber 5, 1929, Mohammad Raza applied for time being 
allowed to him to pay up, The decree-holder agreed to 
give him three months and accordingly the execution 
proceedings were shelved, After the expiry of this 
period execution by way of arrest was renewed but 
it was found that judgment-debtor Mohammad Raza 
had left India and gone to Persia. The execution 
application was therefore shelved and consigned to 
records, It appears that Mohammad Raza returned 
about July, 1930. The second execution application 
was moved on October 13, 1930. This was also for 
arrest. The notice could not be personally served 
as it was reported that Mohammad Raza was out of 
Oawnpore. " 


Their Lordships thus observe that the 
Plaintiff twice endeavoured to enforce the 


whe. 
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tiff in not proceeding to further extremes! ~ 
that contemporaneously another creditor of 
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judgment against Mohammad Raza by way 
of execution, It is complained with regard 


ve 


to the first execution application, upon 
which Mohammad Raza appeared and asked 
for time, that the plaintiff ought not tc have 
agreed to allow him three months in which 
to pay. Their Lordships do not think that 
that complaint bas any foundation because 
it may well have been that the plaintiff was 
assured that if the three months’ delay were 
given the money would be forthcoming ; at 
any rate, this not being a case of surety- 
chip, there was no reason why the decree- 
holder should not allow three months’ time 
if he thought that by so doing he was more 
likely to get payment. 

The first execution application, however, 
proved abortive because after the expiry 
of the three months, when it was proposed 
to proceed by way of arrest, the judgment- 
debtor Mohammad Raza had left India and 
gone to Persia and was therefore. out of the 
jurisdiction. Mohammad Raza having 
returned home, the plaintiff on October 13, 
1930, again applied for execution and on 
this occasion he applied also for arrest. It 
appears from the record of the proceedings 
that the first notice of that application was 
returned unserved, because although the 
jadgment-debitor is stated to have been 
present at his house service could not be 
effected. Undeterred by this, the plaintiff 
applied to the Court for a notice of arrest 
of the judgment-debtor to be again issued, 
and upon that matter coming before the 
Subordinate Judge at Oawnpore, the Pleader 
for the decree-holder stated that the judg- 


-ment-debtor had gone out and could not 


- bė arrested ; in stating that he had “gone 


out” he meant he had left the jurisdiction 
and, therefore, service could not be effected. 

It appears to their Lordships that by 
taking these steps, by twice applying for 
execution and twice being foiled in his 
attempts-to recover the money, the plaintiff 
showed reasonable and due diligence in 
carrying out the terms of the decree which 
put upon him the duty cf doing his best 
to recover the money from Mohammad 
Raza. It will be noticed from the decree 
that Haji Maula Bux was to give his assist- 
ance to the plaintiff in the matter of the 
recovery of the money. There has been 
some comment as to whether he really gave 
adequate assistance or not, and there is a 
letter in the record complaining that active 
assistance was not given. Their Lordships, 


however, do not attach much importance to ` 


that aspect of the case. It is very signi- 
icant, as justifying the action of the plaine 


Mohammad Raza was also in the filed, 
namely, the Punjab National Bank, a credi- 
tor not affected by any personal consider- 
ations in the matter and concerned merely 
to recovera debt due to tke bank, which» 
was a substantial debt of Rs. 12,000 or 
13,000. A reprezentative of the bank 
gave evidence and stated that the bank had 
done their best against Mohammad Raza 
and had taken out no less than eight or 
nine executions against him, all of which» 
had proved abortive—apparently because- 
whenever if was sought to arrest him 
Mohammad Raza had disappeared and 
could not be found. The representative oft 
the bank also stated that they had made 
investigations as to the property of their 
debtor and had been unable to find that he 
had any assets worth attaching or capable» 
of attachment. As the bank failed entirely 
to recover anything, their Lordships may 
reasonably assume that if Bhagwan Das. 
had persisted further in his proceedings, he 
would have been equally unsuccessful. 

The last act in the drama is an appli- 
cation by Mohammad Raza to have himself 
declared insolvent, and a declaration to 
that efect was granted on Angust 5, 1932. 
There is a report on record by te Official 
Receiver which indicates that, after realis- 
ation of ‘everything which was possessed 
by the debtor, a sum'in all of Rs. 350 was 
realised which, in view of the state of 
indebtedness of the debtor, as he had many 
other’ creditors, would provide quite a 
negligible dividend to the decree-holder: 
It should be mentioned, by the way, that 
the decree had, before the present proceed- 
ings were raised, been transferred to one 
Abdul Latif, since deceased, who is now 
represented by tho present respondents. 

The questicn therefore comes to be the 
quite short one whether the plaintiff showed 
due diligence within the meaning of the 
decree in proceeding against Mohammad 
Raza. If he is found to have done so but 
without effect, then the liability in execution 
proceedings of the present appellant 
emerges. Itis important to bear in mind 
that the compromise decree was a decree 
against both the debtors, and that the 
present appellant was therefore himself a 
debtor thereunder, though with. this indulg- 
ence that his ecedebtor was to be proceeded 
against in the first instance. The learned 
Sessions Judge came to the conclusion that 
the plaintiff had not shown sufficient 
diligence. He was, however; obviously tg 


awe 


1989 


some extent influenced by his understand- - 


ing, which he states in his judgment, that 
the appellant had himself obtained a decree 
against Mohammad Raga and recovered a 
sum of Rs 16,000 from him. It now appears 
that that was a misapprehension on. the 
part of the learned Sessions Judge and 
thatin puint of fact the Rs, 16,000 were 
not obtained from Mohammad Raza, but 
from Mobammad Raza’s mother-in-law, 
whose preperty had apparently been 
hypothecated in some fashion. On the 
other hand, the High Court at Allahabad 
reviewed the circumstances again and came 
lo the conclusion that all reasonable efforts 
had been made by the decree-holder to have 
-the decretal amount satisfied by Mohammad 
Raza. 

Their Lordships see no reason to differ 
from the view which was taken by the 
High Oourt and, in the whole circumstances 
of the case, they are satified that the con- 
dition precedent to the liability in execution 
of the appellant was satisfied and that the 
judgment of the High Court should be 
affirmed. 

Their Lordships will accordingly humbly 
advise His Majesty that the appeal be 
dismissed with costs. 


D. Appeal dismissed. 


Solicitors for the Appellant.—Messre. 
Stanley Johnson & Allen. 

Solicitors for the Respondent.—Mesers, 
Hardcastle Sanders & Co. 
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Hindu Law—Alienation—Legal necessity—Ques- 
tion as to whether there was legal necegsity de- 
pends on facts—Held that mortgage by adult mem- 
bers to pay off the purchase price of the previous 
purchase transaction which was for benefit of family 
and estate, was for legal necessity, and could not 
be challenged by non-executant minor members. 
Legal necessity is not confined to transactions of 
a purely defensive nature. If transactions are en- 
tered into which benefit the family and the estate 
and are such as a reasonably prudent man would 
enter into, such can be said to be supported by 
legal necessity. Ramkaran Thakur v. Baldeo Thakur 
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It is impossible to lay down any hard and fast 
rule as to what should be and what should not be 
regarded as a purely speculative transaction in a 
particular case. In every case the Oourt of fact 
will consider prominently and accurately whether 
the transaction which is sought to be enforced ina 
particular case was for the benefit of the estate and 
this must be decided notfrom any a priori argu- 
ments but upon the facts of each case, 

Held, on facts that the purchase by the adult 
members of the family was for the benefit of the 
estate and the family. The mortgage which was 
subsequently executed to pay off the purchase price 
was, therefore, for legal necessity and could not be 
challenged by the non-executant minor members of 
the family. 

A. from the decision of the Sub-Judge, 
Bhagalpur, dated July 30, 1935. 

Mr. K. N. Maitra, for the Appellants. 

Messrs. L. K. Jha and K.N. Lal, for the 


Respondents. 


Harries. C. J—This is a defendants 
appeal froma decree of the learned Sub- 
ordinate Judge of Bhagalpur decreeing the 
plaintiffs’ claim in a mortgage-suit. The 
plaintiffs brought the suit out of which 
this appeal arises to enforce a simple 
mortgage dated February 21, 1921, which 
had been executed by defendant No. 1 for 
himself and as guardian of his minor sons, 
defendants Nos. 4to 7, by defendant No. 2 
for himself and as guardian of his minor 
son, defendant No. 8, and by Deo Narain 
Singh, since deceased, for himself and as 
guardian of his minor sons, Anant Lal 
Singh and Sital Prasad Singh, defendant 
No. 3. The mortgage was for a sum of 
Rs. 2,000 which was to carry interest at the 
rate of 12 per cent. per annum compound- 
able yearly. The mortgagee was Saukhi 
Mandar, deceased’ father-of plaintiff No. 1 
and grandfather of plaintif No. 2 and 
great grandfather of plaintiffs Nos. 3 and 
4. The consideration for this mortgage, 
namely Rs, 2,000, was required for the 
payment of part of the purchase ‘price of 
certain properly purchased on behalf of the 
defendant family and to pay an antecedent 
debt and household expenses. Certain 
payments were made from time to time and 
the suit was brought to recover Rs. 6;838-12-0 
being the amount of principal ‘and interest 
thea due. The learad Sub.rdinate Judge 
held that the plaintifis were entitled toa 
mortgage decree, but he was of opinion 
that the rate of interést, namely 12 per 
cent, per annum compoundable yearly, was 
excessive. He allowed simple interest at 
12 per cent. per annum and accordingly 
decreed the claim for Rs. 4,402. Against 
this decree the defendants other than the 
executants of the morigage-bond have 
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preferred the present appeal. The defend- 
ante form a joint Hindu family and by way 
of defence it was pleaded by the minor 
members of the family that the mortgage. 
bond in suit was not for legal necessity 
and such has been the contention before us 
to-day. 

In the first place it was argued that the 
part of the consideration for this mortgage, 
viz, Rs. 1,425, which was applied towards 
the payment of the purchase price of 
Property bought by the famiiy, could not 
possibly be regarded as money borrowed 
for legal necessity. It appears that on the 
‘day before this mortgage was executed, i. e. 
February 20, 1921, the three adult members 
of the family; who executed the mortgage- 
deed, purchased certaio property from 
Pareyag Kapri in Mauza Kenuar and 
Es. 1,425, part of the money borrowed from 
the plaintiffs, was applied in paying 
Pareyag Kapri for this property. Both 
the sale-deed and the mortgage were 
registered on the same day, namely Febru- 
ary 23, 1921. Ithas been urged on behalf 
of the defendant-appellants that the plaint- 
iffs wholly failed to prove that there was 
any need whatsoever for the family to 
purchase this property and that mortgaging 
‘the ancestral property in order to pay the 
purchase price was a speculative and risky 
transaction. The learned Subordinate 
Judge held that it was a transaction 
beneficial to the estate and family and such 
‘a8 a reasonably prudent manager of an 
estate would enter into, Before us it has 
-been contended that there is no evidence 
‘whatsoever to support this finding. Plaint- 
iff No. 1 himself gave evidence and stated 
that the holding’.purchased by the defend- 
ant family was productive holding and 
yielded more paddy than did the plaintiffs’ 
own holding which was contiguous to it, 
According tothe plaintifis, their own land 
yielded 4 to 5 maunds of paddy per bigha. 
If the purchased property was more pro- 
ductive, then it is clear that it would yield 
some 90 maunds of paddy at the rate of 
about 6 maunds per bigha, the purchased 
property batng 15 bighasodd. lf ¥0 maunds 
of paddy could be raised from the 
purchased land, then it would yield 
approximately a profit of about Re. 180. 
Such would be moré than sufficient to cover 
the interest at the rate allowed by the Sub- 
ordinate Judge. Counsel for the appellants 
argued strenuously thatthe Court should 
not rely upon a general statement such as 
that made by the plaintiffs in this case. 
He has argued that the plaintiffs should 


arPat PRasad bikat v. AdeBLAL Makpeh (PAT) 


18416 


adduce definite evidence of the actua» 
amount of produce raised by the defendante 
yearly from the land in suit. Clearly the 
plaintifs can never be in a position to give 
such evidence. All the plaintiffs can do iam 
to produce the best evidence they can to 
show that the purchase of the property by 
the defendant family was a transaction 
which at the time it was entered iato was 
beneficial] to tle estate. 

In the present case they have shown that= 
the produce of the land is more thane 
sufficient to pay the interest; but that ie» 
not all. The transaction was entered intc 
by the three adult members of the family» 
and a Court may safely assume that these 
three members would not act unreasonably. 
Clearly, they must have thought at the 
time that the transaction was for the benefit 
of the family, and it appears to me that 
subsequent events have abundantly estab- 
lished this. The family has retained thise 
property and actually owns it tc-day. In 
these circumstances, it ig very difficult for 
any Court to hold that the transaction was 
not for the benefit of the estate. Further, 
the defendants held land in this village and 
at the time they entered into the transaction 
under discussion they also purchased shares 
in the village from other persons. Ia short, 
the defendants were increasing their hold- 
ing in this village, presumably, with a view 
to making it more productive and economic. 
In those circumstances, the learned Judge 
accepted the plaintiffs’ contention that this 
transaction was for the benefit of the family. 
T'he only evidence adduced by the defend- 
ants is hardly worthy of notice. One so- 
called independent witness was called to 
state thatthe purchased property was not 
productive. The witness held property near 
by, and when he was asked how many 
maunds of paddy he raised per bigha, he 
wanted the Oourt to believe that he did not 
know, When a witness of that kind is put 
forward, it is impossible to say that the 
learned Judge was wrong in rejecting the 
defendants’ evidence. 

Reliance has been placed by Counsel for 
the appellants upon a case of this Court, 
Ram Bilas Singh v. Ramyad Singh (1). In 
that case it was held that actual compell- 
ing necessity was not the sole test of the 
validity of an alienation by a manager acting 
without the express consent of the other 
members and a Bench laid down that when 
it could be shown that the transaction was 
one which was clearly beneticial to the 

(i) 5 Pat. L J 622; 58 Ind. Oas, 303; A IR 1920 
Pat, 441; L P LT 539, 
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Miinterests of the family asa whole, such was 
valid, and the consent of the other members 
would he implied though not expressly 
given. In this particular case it was even- 
tually held that a purchase of property 
was not beneficial to the estate and that 
money borrowed to fin@énce the purchase 
was not borrowed for legal necessity. 
Certain observations of Dawson Miller, O. J. 
have been relied on by the appellants; 
but in my view those observations must be 
confined to the particular facts of the case. 
At p. 627* the learned Ohief Justice 
observed : 

“It is not desirable to lay down any general pro- 
position which would limit and define the various 
casee which might be classed under the term bene- 
ficial as above used. “It is clear, however, that all 
transactions of a purely speculative nature would 
properly be excluded.” 


The Court appears to have thought upon 
the evidence that the transaction was a 
risky and speculative ons and nowhere 
does the learned Chief Justice lay down 
that facts such as established in this case 
do not prove that the. transaction was 
beneficial to the estate and the family as a 
whole. This case to which I have referred 
was cited in Jan Mohammad v. Biko 
Mahto (2), where a Bench of this Oourt 
held that a manager of a joint Hindu family 
has power to charge ancestral property hy 
loan or mortgage in case of need or for the 
benefit ofthe estate. Thetest in sach case 
is whether it was a transaction into which a 
prudent owner would enter in the ordinary 
course of management in order to benefit 
the estate. In this case the case in Ram 
Bilas Singh v. Ramyad Singh (1), was closely 
considered and the effect of the decision dis- 
cussed. It is pointed out that the earlier case 
laid down ne general proposition and was 
a decision upon the facts of that particular 
case. The question has been very recently 
considered by this Court in Baijnath Prasad 
v Binda Prasad Singh (3), in which it was 
held that the karta of a joint Hindu family 
being merely a manager and not an absolute 
owner, the Hindu Law has, like other 
systems of law, placed certain limitations 
upon his power to alienate property which 
is owned by the joint family. The Hindu 
law-givers, however, could not have intend- 
ed to impose any such restriction on his 
power as would virtually disqualify him 
from doing anything to improve the 
conditions of the family. 


The only reason- 
(2) 7 Pat. 798; 116 Ind. Oas 33; A I R1929 Pat 
130: 10 P L T 811; Ind. Rul. (1929) Pat, 273. . 
(3) 17 Pat. F49; 180 Ind. Oas. 147; A I R1939 Pat 
97; 19 P L T 919; 5B R 368; 11 R P 463. 


*Page of 5 P, L. J.—[Ed]. 
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limitation which can be imposed 

karta is that 
with prudence, and prudence implies 
caution as well as foresight and 
excludes hasty, reckless and arbitrary con- 
duct. The manager is not allowed to enter 
into any transaction which is speculative or 
fraught with risks or which may involve a 
possibility of loss to the family and the 
Court will not encourage him either to 
part with the joint family property or to 
encumber it merely in order to increase the 
immediate income of ths property, because 
a prudent person will not sacrifice a certain 
and stable income in favour of the mere 


able 
on the 


prospect of a better income. In excep- 
tional circumstance. however, the Court 
will uphold the alienation of a part 


of the joint family property by a karia 
for the acquisition of new property, as 
for example, where all the adult mem- 
bers of the joint family with the knowledge 
evailable to them and possessing all the 
necessary information about the means 
and requirement of the family are convinced 
that the proposed purchase of the new pro- 
perty is for the benefit of the estate. 


These authorities make it abundantly clear 
that this Court does not confine legal neces- 
sity to transactions of a purelv defensive 
nature. If transactions are entered intn 
which benefit the family and the estate and 
are such as a reasonably prudent man 
would enter into, such can be said to be 
supported by legal necessity. The view 
taken by this Court has been consistently 
held of late by the Allahabad High Court 
—see the Full Bench dec'sions in Jagat 
Narain v. Mathura Das (4) and Amzej 
Singh v. Shambu Singh (5), These two 
cases were later considered in the Full 
Bench casein Ram Nath v. Chiranji Lal 
(6) in which it was especially laid down 
that the expression “for the sake of the 
family” occurring in the text of the Mitak- 
shara or the expression ‘benefit of the 
estate” has a wider meaning than mere 
compelling necessity, and is not limited 
to transactions of a purely defensiva nature. 
The Full Bench further held that the autho- 
rity of the case in Jagat Narain v. Mathura 
Das (4) had not been overruled br shaken by 
the Privy Council decision in Bentres 


(4) 50 A 969; 116 Ind. Oas. 484; A IR 1928 All. 
454; 26 A L J 841: Ind. Rul. (1929) All. 580 (F B). 

(5) 55 AL at p. 5; 140 Ind. Cas. 599; A IR 1932 All. 
632: (1932) AL J 895; Ind. Rul. (1932) All, 653 


B). 
Ua 57 A 605; 155 Ind. Oas. 136; ATR 1935 All, 
221; (1935) A L J177; 7 R A 880 (F B). 
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Bank, Ltd. v. Hari Narain (7). In this latter 
case their Lordships of the Privy Council 
held that a mortgage securing a loan 
to finance a business which was not 
ancestral was not binding on ‘the minor 
members of the joint family and Mukerji, 
J. in his judgment in Amrej Singh v. Shambu 
Singh (5) at p. 5 was of opinion that this 
decision of their Lordships overruled the 
earlier Allahabad case, Jagat Narain v. 
Mathura Das (4). Sulaiman, C. J. and King, 
J. took a contrary view and this latter view 
was accepted in the mest recent Fall 
Bench case, Ram Nath v. Chiranji Lal (6). 
_ A contrary view appears to bave been 
taken by Wort, J. in Ramkaran Thakur 
v. Baldeo Thakur (8). He held that 
although no precise definition of what is a 
‘benefit to the joint family estate can he 
given, itis well-established that jeopardiz- 
ing a property, which is already the prop- 
erty of the joint Hindu family, for the 
purpose of purchasing another property 
can never, under any circumstance, be 
considered a benefit to the estate. Rowland, 
J. who was also a member of the Bench, 
did not agree with the proposition laid 
down by Wort, J. In that particular case 
the transaction was such as no reasonably 
prudent man would have entered into, 
and Rowland, J. held upon that ground that 
the transaction was not supported by legal 
necessity. In my judgment the observations 
of Wort, J. are not in accordance with 
the authorities of this ‘Court supported as 
they are by the decisions of the Allahabad 
High Ocurt to which I have referred, which 
have laid down that an alienation cf 
family propertv may be supported by legal 
necessity if. the transaction was at the 
time when it was entered into for the benefit 
of the family and was such as a reasonably 
prudent man would enter into at that time. 
In the present case, as I have stated, all 
the adult members joined in this transac- 
tion. The property purchased was in the 
village in which the family already owned 
property, and from the evidence of the 
plaintiff coupled with the fact that this prop- 
erty has been retained, it is clear that 
the purchase was from the financial point 
of view a profitable transaction. It was 
a transaction forthe benefit of the estate 
and family and eminently one which a, re- 

(7) 54 A 564; 137 Ind. Cas. 781; AIR 1932 PO 
182; 59 I A 300; Ind. Rul. (1932) P O 220; 380 W 
N 826; 34 Bom. L R1079; 55 OL J 583; 90W N 
. 599; (1932) ALJ 714; 36 L W 56; 63 M LJ 99; 
. (1932) M W N 788; 13 P LT 491 (PO). 


(8) 17 Pat. 168; 173 Ind. Cas. 992: A LR 1938 Pat. 
44; 4 B R 256; 10R P 398, ' b 
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asonably prudent manager would enter into. 
In these circumstances, the adult members 
of the defendants’ family were entitled to 
raise money and to charge the family 
property with the re payment of that money. 
That being so, the learned Judge was right. 
in holding that legal necessity had been 
established for this item. | 
. I bave some doubt whether the plaintiffs 
wera bound to prove legal necessity with 
regard to the item which T have discussed. 
The adult members of the family nego- 
tiated with Pareyag Kapri for the pur- 
chase of bis property, and on February 18, 
1921. had made a contract with him and paid 
a certain sum as earnest money. The sale 
deed was executed on February 20, 1921, 
and’ on that day the family owed Pareyag 
Kapri a sum of Rs. 1,425. On the follow- 
ing day this money was borrowed from 
the plaintiffs and the mortgage executed. 
It may be argued that this mortgage was 
entered into in order fo obtain money to 
pay an antecedent debt, and if that -be 
the true view of the transaction, no ques- 
tion of family necessity arises. Oa behalf 
of the avpellants, however, it could be con- 
tended that the borrowing was in fact a 
part of the transaction of purchasing this 
property. This aspect of the case, however, 
was not pressed hefore us, The matter is 
not of great importance, because, however, 
the borrowing is regarded, the mortgage, 
ia my View, was a valid one which was 
binding on the property. If the money 
was borrowed to pay an antecedent debt, 
clearly the mortgage bound the property, 
On the other hand, if the borrowing was 
partof the transaction of purchasing the 
property, then the mortgage is a valid 
one for legal necessity by reason of the fact 
that the transaclion was one which was 
beneficial to the estate and the family and 
was one which a prudent manager would 
have entered into. No argument has been 
addressed to us upon the evidence as to 
the other item which goes to make up the 
total sum of money advanced. The learned 
Judge held that legal necessity was estab- 
lished for this item and with that view I 
agree. The interest given in the decree 
exceeds the principal sum by Rs. 102. It 
has been contended by tke appellants that 
ss. 9,10 and 11, Bihar Money-lenders Act, 
apply to this case ; but this Bench is bound 
by the Full Bench decision in Sadanand 
Jha v. Aman Khan (9. This point involves 
a constrection of various section of the 
9 1; 179 Ind. Oas. 379; A I R 1939 
pa se 18 Pat. 1 5 B R 265; HRP 357 (FB). 
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Government of India Act, and that being 
s0, it appears to me to be a fit ease in which 
a certificate should be granted under s. 205 
of that Act. 

Manohar Lall, J—I agree. The very 
nature of the question, which requires to 
‘be answered in the ptesent case, namely 
whether the mortgage of the ancestral pro- 
perty of the defendants in order to pay the 
purchase price of Parevag Kapri's land was 
a speculative and risky transaction, indi- 
cates to my mind that this is eminently a 
. question of fact and must be answered on 
“the findings of facts and circumstances of 
this particular case. This view is in accord 
with the quotations from several judgments 
of this Court given by my Lord the Chief 
Justice in the judgment just delivered. 
But the learned Advocate for the appellants 
relied strongly on the observations of 
Wort, J. in Ramkaran Thakur v. Baldeo 
Thakur (8), where the learned Judge states 
at p. 172“ : 

“T have no hesitation in going so far as to say that 
jeopardizing a property, which is already the pro- 
perty of the joint Hindu family, for the purpose of 


purchasing another property can never under any 
circumstances be considered a benefit to the estate.” 


The facts found in that case were that 
the money was taken by a joint family on 
the secnrity of a mortgage bond in order 
to obtain a usufructuary mortgage of a cer- 
tain propertv. The final Court of fact had 
found that the income of the property which 
the ancestors of the defendants took in 
usufructuary mortgage from the plaintiffs 
was Re.60 per annum only, out of which 
Rs. 9 was payable as Government revenue 
with the result that the profit was only 
Rs. 51 a year excluding the collection 
charges: but the interest payable to the 
mortgagees was about Rs. 75a year calcu» 
lating at a simple rate although interest in 
arrears was agreed to be compounded. The 
learned Subordinate Judge put the question 
to be answered in this form: ‘the question 
is whether on these facts the transaction 
was for the benefit of the joint family." 
He after a review of the entire evidence 
in the case came to the conclusion that the 
transaction appeared on the face of it to 


. be of a speculative character and dis- 


. advantageous to the interest of the joint 
family. Iam of opinion, therefore, that it 
was not necessary for Wort, J. to lay down 
the proposition in the broad form which is 
enunciated in the quotation referred to, 
because the finding of fact was quite 
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sufficient to dispose of the appeal. But as 
the observation in quotation is couched in 
general form, I. with great respect, give 
my reasons why Ido not agree with it. In 
the very decision of the Judicial Committee 
referred to by the learned Judge at p 1714 
of Palaniappa Chetty v. Devasikamony 
Pundarasannadhi (10), it is stated that in 
their Lordships’ view it is impossible to 
give a precise definition of it (benefit to the 
estate) applicable to all cases. In the case 
of Ram Bilas Singh v. Ramyad Singh (1), 
also referred to by Wort, J., the learned 
Chief Justice at p. 6277 states : 

“Tt is not desirable to lay down any general pro- 
position which would limit and define the various 
cases which might be classed under the term bene- 
ficial as above used. It is clear, however, that all 


transactions of a purely speculative nature would 
properly be excluded.” i 


In my opinion these two authorities amply 
justify the view that it is impossible to lay 
down any hard and fast rule as to what 
should be and what should not be regarded 
as a vurely speculative transaction in a 
particular case. In every case the Court of 
fact will consider prominently and accurate- 
ly whether the transaction which is sought 
to be enforced in a particular case was for 
the benefit of the estate and this must be 
decided not from any a priori arguments 
but upon the facts of each case. I agrea 
with the doubting opinion expressed by 
Rowland, J., that it is impossible to endorse 
the proposition that it can never be bane- 
ficial to an estate to acquire a fresh pro- 
perty by hypothecating ancestral property 
forthe purpose. It is to be noticed that 
Rowland, J. was able to dispose of the 
case upon the clear findings of facts in the 
case which were that the transaction in 
question were not such as a prud3nt 
manager would or should have entered int 
on behalf of the family estate. 


D. Order accordingly. 


(10) 44 I A 147; 39 Ind. Oas. 729; AI R1917 
O 33: 40M 709; 2L O W N 729-15 A LJ 485; 
PL W 697; 33 M L J1;19 Bom. L R 567; 22 M 
l; (1917) M W N 507; 26 O L J 153; 6 L W 222 
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: PRIVY COUNCIL 
Appeal from the Peshawar Judicial Or mmis- 
sioner’s Court 
June 20, 1939 
Lorp MACMILLAN SIR GRERGE RANKIN AND 

: Me M. R. JAYAKAR 
HARICHAND AND oTHERS—APPELLANTS 
versus 
SECRETARY or STATE—RBSPONDENT 


Land acquisition—Cantonment area—Site granted 
to person on condition that land would be resumed on 
one month's notice —Buildings to be compensated— 
‘Notification under Land Acquisition Act—Proceed- 
‘ings reaching compensation stage—Objection to notifi- 
cation, if can be raised before Privy Council—Title to 
land—Burden of proof ia on claimant —Question as 
to amount of compensation — Privy Council, if can 
entertain —Method of assesaing compensation of pre- 
mises without site— Allowance Jor garden, roads, ete., 
if should be made. > 

Where the parties proceeded under the Land Ac- 
quisition Act to follow forth all the procedure which 
“that statute lays down right upto and ineluding the 
final determination of compensation, they cannot be 
allowed to raise an objection to the notification during 
the Privy Council stage. : 

À claimant who desires to obtain compengation 
must establich bis title, and where the question of 
Cantonment tenure is under consideration, a claimant 
must establish his title to the site affirmatively. 
Secretary of State for Indiain Council v. Satish 
Chandra Sen (1), relied on. 

Where the Court below which had the advantage of 
having dccuments before them which have not been 
before the Privy Council went very fully into the 
matter and satisfied themselves that the claimants had 
not established their title to the sites, the Privy 
Council would not differ from this conclusion 


In the matter of compensation, for the acquisition by 
Government of the builcing, it is not the practice of 
the Privy Council to consider detailed criticisms of 

valuation. It isalways open to the claimant to raise 
a question of principle relating to the method of 
assessment. 

Where the subject to be valued is a building apart 
from the site, inasmuch as the site is already the 
property of the Government, the principle of fixing 
value by ascertaining the cost of reproducing the 
building at the present time and then allowing for 
depreciation in consideration of the age of the build- 
ing snd forthe cost of such repairs as might be 
required apart from depreciation, is quite a well- 
known and recognised method of valuing buildinge 
for the purpose of compensation. This method is 
not aflectedf by the resumption notice because the 
prices which would be taken for the purpose of 
ascertaining the costs of ‘reproducing the building 
would not be affected by the resumption notice at all. 
{p. 330, col. 1.] h 

Inthe case of premises with appurtenances, such as 
roads, pathways, gardens, etc, which are enjoyed by 
the occupants as useful amenities in connection with 
the premisee and which were enjoyed throughout on 
terms which are certainly precarious, namely, that at 
any time the Government may resume the premises 
*on giving one month's notice, and that all that the 

grantee is to be entitled to receive in the event of 

that power being exercised is the value of the build- 
ings erected on the ground, anything which might be 
done by the grantee in the way of utilising the 
ground surrounding the building for the purposes of 
gmenity or enjoyment is associated rather with the 
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site than with the building. . No addittonal allowance 
can be made in respect of these amenities, while 
granting compensation for the acquisition of the 
buildings by the Government. 


Messrs. A. M. Dunne, K. C. and 8. P. 
Khambatta, for the Appellants. 

Messrs. J. Millard Tucker and W. 
Wallech, K. C.and Quintin Hogg, for the 
Respondent. 

Lord Macmillan.—Their Lordships are 
invited in these 12 consolidated appeals 
to resccnsider a number of awards made 
by way of compensation for the acquisition 
by the Government of certain bungalows in 
the Oantcnment of Peshawar, In the 
Courts below a large number of questions 
were raised and debated in relation to the 
awards, but before their’ Lordships, Mr. 
Dunne, on behalf of the appellants, confined 
himself to two or three main issues. 

As a matter of history the Cantonments 
are regulated, so far as regards grants to 
individuals, by an Order of the Governor- 
General in Council dated so far back as 
1:36. That Order appears to have been 
catried forward to date by a series of subse- 
quent Orders more or less identical in their 
terms. Where the Government grant any 
rights to individuals within the area of the 
Cant: nments, one of the cardinal conditions 


‘of the grant is that the Government retain 


the power of resumption at any time on 


-giving one monta notice. If they give 


that notice, they are required to pay the 
value of such buildings as may have been 
authorised to be erected. 

In this case the Government proposed to 
resume 12 or 13 of properties originally 
granted out, and they issued notifications 
of resumption, of which there is an example 
in the case of the first appellant Hari 
Chand‘s property, Itruns as follows:— 

“Whereas the land comprising the site of the pro- 
perty known as Bungalow No.5, Fort Road, Peshawar 


Cantonment, belongs to Government end is held by 


you on Cantonment tenure under, which Government 
are entitled to resume the said land subject to Pe 
ing the value of such buildings as may have been 
authorised to be erected thereon; And whercas 
Government have decided to resume posses- 
sion of the said land and to obtain possession 
of the buildinge standing thereon: Take notice 
therefore that Government will under all powers 
enabling them in that behalf through their Agent on 
Cotober 15, 1932, resume possession of the said land 
and your occupation and apy rights, easements and 
interests you may have in the said land and the build- 
ings thereon shall cease as from that dete.” 

The notification also contained an cffer 
of compensation. 

Apparently none of those to whom the 
notices were addressed was satisied with 
the offer,and while the natural and ordi- 
nary course would have been to procééd to 
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arbitration fcr the purpose of assessing the 
compensation, for some reason or other that 
course does not seem to have been pursued 
or to have been acceptable to the parties, 
and the Gcvernment accordingly resorted 
to the Land Acquisition Act of 1894 for the 
purpose of expropriatin’g the owners of the 
bungalows on the terms of that Statute. 
Accordingly a notification was served on 
each of the prdprietors of the bungalows, 
and in the recital of each notification it is 
set out that the Government claimed to be 
the owners of the land upon which the 
various bungalows and outhouses had been 
erected. That is set out as a matter of 
narrative in the notification. Then it pro- 
ceeds to state that the Government have 
given notice that the land hasbeen resumed 
by them and that they are desirous now 
of acquiring the buildings thereon and any 
other outstanding interest therein, and for 
that purpose they invoke the provisions of 
the Land Acquisiticn Act of 1804. 

The first pointtaken here has been that 
the notification was bad because it was 
not a notification for the acquisition of 
the land, buta notification of an intention 
to acquire only buildings on the land. Tt 
was said that the Land Acquisition Act 
only authcrised nctification of an intention 
to acquire land and theref: re that the whole 
preceedirngs under the Land Acquisition 
Act were fundamentaliy bad because the 
notification upon which the proceedings 
started was invalid. It has to be noticed, 
however, that in the Land Acquisition 
Act ‘the expression ‘land’ includes benefits 
to arise out of land, and things attached 
to the earth or permanently fastened to 
anything attached to the earth.’ In- the 
present case, the Government's pcsition 
being that they were the owners of the 
site, it wculd have been manifestly idle 
forthem to have propcsed to acquire 
what was already their own, and therefore 
when they sought to put in force the 
-provisions of the Land Acquisition Act they 
naturally requisitioned what was not their 
own but what they desired to acquire, 
namely, the buildings on the land. It 
appears to their Lordships thatin any event 
this objection to the notification comes too 
‘late, because tle parties proceeded under 
the Land Acquisition Act to follow forth 
‘all the procedure which that statute lays 
‘down right up to and including the final 
‘determination of compensation. The Court 
that dealt with the matter was really a 
compensation Court, and if it had been 
intended ‘to'attack the whole proceedings 
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as initally invalid, this would mora properly 
have been done befors some other tribunal. 
The Court did, however, incidentally con- 
sider the question of the validity of the 
notice, and their Lordships agree with the 
view taken that the notification is not open 
to objection. 

Junior Counsel forthe appellanis sought 
to satisfy their Lordships that the state- 
mentin the recital, namely, that the site 
belonged to the Government, was in fact 
inaccurate, and that the claimants were 
entitled to the sites upon which the various 
bungalows were erected. One thing is 
quite clear from the legal point of view 
and that is that a claimant who desires to 
obtain compensation must estab]'sh his title, 
and in the eiseto which we were referred 
the recent case of the Secretary of State for 
India in Council v. Satish Chandra Sen (1) 
where the question of Cantonment tenure 
in Bengal was under consideration, it waa 
made clear that a claimant must establish 
his title affirmatively. In the present 
case it may be that there might be some 
question as to the Government's title, but it 
was for the claimants themselves to estab- 
lish affirmatively their title to the sites. The 
Court below which had tha advantage of 
having documents before them which have 
not been before their Lordships went very 
fully into the matter and satisfied them- 
selves that the claimants here had not 
establ.shed their title to the sites. Their 
Lordships see-no reason to differ from this 
conclusion k 

That being so, the only remaining ques- 
tion is whether the compensation to which 
the claimants are entitled for the depriv- 
ation of their buildings has been ascertained 
according tolaw. It is not the practice of 
their Lordships to consider dstailed cri- 
ticisms of valuation. It is always open to 
an appellant before their Lordships to raise 
a question of principle relating to the 
method of assessment, and iftaeir Lordships 
are satisfied that the compensation officer 
or the Court which reviewed his award has 
erred on a matter of principle, then relief 
will be given. In the present instance the 
subjeci-matter of valuation or compensation 
being the buildings and not the site, inas- 
muca as the site was already the property 


‘of the Government, the question is what 


was the appropriate method of valuing the 
buildings. It was made a matter of com- 


(1) 57 I A 339; 130 Ind. Oas. 616;A I R1931 POl; 
60 M LJ 142; 33 LW 41; 350 WN 173;530L J 1: 
33 Bom, L R175; (1931) A L J 249; (1931) M WN 
41; Tnd. Rul. (1931) P O 72; 58 O 838 (P O). - 
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plaint that in consequence of the resumption 
notice having been served, the value of 
all these buildings.some of them no doubt 
attractive residences, had been seriously 
depreciated. Their Lordships could have 
appreciated that criticism if the principle 
of valuation adopted had been that of 
proceeding upon the rental value of the 
buildings, but in the present case, the 
method adopted has been what is 
commonly known asthe contractor's method. 
The subject to be valued being a building 
apart from the site, the principle of fixing 
value by ascertaining the cost of reproduce 
ing the building at the present time and 
then allowing for depreciation in consider- 
ation of the age of the building and for the 
cost of such repairs as might be required 
apart from depreciation, is quite a well- 
known aud recognised method of valuing 
buildings for the purpose of compensation. 
That method was pursued here, and that 
method is not, ag their Lordships conceive 
it, affected by the resumption notice because 
the prices which wonld be taken and were 
. taken in this case for the purpose of ascer 
taining the cost of reproducing the build- 
ing would not be affected by the resumption 
notice at all. The buildings accordingly 
in their Lordships’ view have been valued 
for the purpose of compensation on a pere 
fectly admissible and perfectly legitimate 
principle, and that being so, thera would 
appear to be no valid objection on this score 
to the awards that were made, 

One further point was taken, however, a 
point of detail, to which itis proper that 
allusion should be made. It is said that 
nothing has been given in the awards in 
respect of what migat be called the appur- 
tenances of the buildings, such things as 
. roads, pathways, culverts, gardens, trees, 
and various things which were enjoyed 
by the cccupants of the bungalows as useful 
amenities in connection with them. The 
Court below considered this matter and 
were of opinion that it was not proper to 
include any figure for these items in the 
awards, with one small exception; they did 
allow something, a small acknowledgment, 
in respect of what are described as neces- 
sary roads, presumably accesses which 
were necessary for the enjoyment of the 
bungalows, and a small addition was made 
eto the awards under this head. Their 
-Lordships do not fe'l called upon to com- 
ment uponthat circumstance, but they are 
of opinion that in the case of premises 
such as had to be valued here and which 
‘were enjoyed throughout on terms which 
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were certainly precarious, namely, that at 
any time the Government might resume 
the premises on giving one month's notice, 
and that all that the grantee was to be 
entitled to receive inthe event of that power 
béing exercised was the value of the 
buildings erected of the gronnd, anything 
which might be done by the grantee in the 
way of utilising the ground surrounding 
the building for the purposes of amenity 
or epjoyment was as the (Uourt below has 
held asssciated rather with the site than with 
the building. If the compensation has to be 
restricted, as it has to be in this case, to 
the value ofthe buildings, their Lordships’ 
agree with the Court below that no addi- 
tional allowance should be made in respect 
of amenities such as trées and gardens and 
so on associated with the enjoyment of the 
bungalows, 


Mr. Dunne on behalf of his clients has 
brought before their Lordships all that could 
be advanced by way of criticism of the 
awards, but these criticisms, in their Lord- 
ships’ opinion, fail, Theresult is that their 
Lordships will humbly advise. His Majesty 
that the appeals should be dismissed with 
costs. 


D. Appeals dismissed. 


Solicitors for the Appellant:—Messrs. T. 
L. Wilson & Co. 

Solicitor for the Respsndent:—Solicitor 
India Office. 





PATNA HIGH COURT 
Appeal No. 38 of 1937 
January 20, 1939 
Harerss, C. J. AND MANOHAR LALL, J. 
SANTA PRASAD SINGH—PtatntipF 
—APPELLANT 
VETSUS 
Thakur HARKISHORE PRASAD 
SINGH— Darn vDANT—RESPONDENT 

Limitation Act (IX of 1908:, a. 20 (as amended in 
1927)—Hzxpression “paid as such” is redundant, after 
amendment—Debtor making payment within limitation 
without specifying how they are to be appropriated— 
Payment appearing in handwriting of person making 
it—Creditor appropriating it towards interest—Pay- 
ment, if deemed to be of interest as such and save 
limitation. : 

Previous to the amendment ofs, 20 Limitation Act, 
the fact of payment of interest needed no acknow- 
ledgment in writing by the person making the pay- 
ment, wheresasa payment towards principal] required 
such an acknowledgment to extend limitation. ` After 
the Amending Act, payments towards interest or 
principal require acknowledgments of the payments 
in the handwriting of the person paying in order to be 
effective jn extending the time. The words “paid as 
such” may have beep necessary in the seotion before 
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it was amended; but, after the amendment, no effect 
can be given to them, and therefore they are 
redundant. > 

Consequently, where the debtor made payment with- 
in limitation and the fact of payment appeared in 
the handwriting of the person making it, but the 
debtor did not specify whether it was towards princi- 
pal or interest or both : E i 

Heid, that if the creditor appropriated the payment 
towards interest, it wasa payment of interest as such 
by the debtor and saved limitation. Bankanidhi 
v. Godipatna Co-pperative Society (1, followed, 
Bagha Co-operdtive Society v. Debi Mangal Prasad 
Sinha :2), relied on. Minority view in Udaypal Singh 
v. Lakhmi Chand (3), approved, 

A. from the decision of the Sub-Tudge, 
Bantal Parganas, Deoghar, dated December 
23, 1936. 

Sir Sultan Ahmad and Mr. S. N. Bose, for 
the Appellant, 

Messrs. G. P. Das, D. C. Varma and 
eriu Brahmeswar Prasa4, for the Respon- 

ent. 

Harries, C. J.—This is a plaintiff's 
appeal from a decree of the learned Subordi- 
nate Judge of Deoghar diemissing his 
claim for moneys due as principal and 
interest under a promissory note. On 
February 10, 1929, the defendant executed 
a promissory note for Rs. 9,200 and by the 
terms of the said note he agreed to pay 
interest thereon atthe rale of one per cent. 
per mensem. It appears that from time to 
time the defendant made payments to the 
plaintiff and these payments were all 
endorsed by the defendant in his own hand 
on the back of the promissory note. At 
the date of this suit a sum of Rs. 15,652 12-0 
was due and owing as principal and 
interest upon the said note. A number of 
defences were raised; but itis only neces- 
sary to consider one of. them, namely 
limitation. The learned Judge found that 
the note had been duly executed and that 
the sum claimed was due for principal and 
interest. He, however, found that the claim 
was barred by limitation and accordingly 
dimissed the suit ‘T'Le plaintiff contended 
that certain admitted payments made by 
the defendant extended the time of limita- 
tion and that the suit was within time. 
The two payments relied upon were a pay- 
ment of Rs. 400 on April 21, 1933, and a 
payment of Rs, 722-4-0 on January 7, 1934. 
These payments were within limitation, 
but according to the defendant’s conten- 
tion, they were not such payments as would 
-extend the time in favour of the plaintiff. 
The payments are set out in para. 3 of 
the plaint, and it is to be observed 
that nowhere is it stated whether these 

. payments were made towards interest or 
towards principal or both. All that is 
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pleaded is: i 

“That thereafter on February 3, 1932, the defend- 
ant re-paid Re. 70 and on March 17, 1932, re-paid 
Rs 80andonr April 21, 1933, re-paid Rs 400 and on 
January 7, 1431, re-paid Rs. 722-4-0 towards the dues 
forthe suid loan and endorsed all the aforesaid 
yo-payments in his own hand on the back of the said 
promissory note.” 


It is further clear from the next para- 
graph in the plaint that these pavments 
were appropriated by the plaintiff towards 
interest, because he states that on 
February 3, 1936, that is when tke plaint 
was filed, the sum of Rs. 9,200 was due ag 
principal, that is the original sum advanced 
and Rs. 6,152-12-0 as interest, It is clear, 
therefore, that the plaintiff must have 
appropriated allthe payments made towards 
interest, Jt is to be observed that the 
defendant does not deny this in his written 
statement. He says that the allegations 
contained in paras. 3 and 4 of the plaint, 
which relate to payments and appropria- 
tion, are partially correct, though he sayg 
that the plaintiff had not given credit fcr 
all the amounts paid by the defendant. 
Further, it is clear that the defendant hid 
made endorsements on the back of the 
promissory note in respect of each of these 
payments. Though the learned Judge was 
satisfied that two payments had been made 
within the period of limitation, yet he felt 
constrained tohold that the suit was barred 
by reason of certain deci-ions of other Courts 
upon the construction to be given tos. 20, 
Limitation Act. He accordingly dismissed 
the suit. The only point for consideration 
is whether time was extended by these 
payments by reason of s. 20 (1), Linitation 
Act, as amended by Act I of 192/. Section 
20 (1), Limitation Act, as amended, is in 
these terms: 

“Where interest on debt or legacy is, before the 
expiration of the prescribed period, paid as such by 
the person liable to pay the debt or legacy, or by hig 
agent duly authorized in this behalf, 

or where part of the principal of a debt is, before 
the expiration of the prescribed period, paid by the 
debtor or by his agent duly authorized in thig 
behalf, 

a fresh period of limitation shall be computed 
from the time when the payment was made: 

Provided that, save in the case of payment of interest 
made before January 1, 1928, an acknowledgment 
of the payment appears in the handwriting of, or 
in a writing signed by, the persqn making the pay- 


ment.” 

It is to be observed that before the 
Amending Act of 192 a written acknow- 
ledgment of the payment was only neces- 
sary in the case of a part payment of the 
principal sum due. Further before and 
after the amendment the words “paid as 


such” appear in connection with sums paid 
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as interest. It has been argued before us 
by Sir Sultan Ahmad on bebalf of the 
appellant that this case is concluded by 
authority of this Court, and in my view this 
contention is well-founded. The precise 
point which arises in this case was decided 
by a Division Bench of this Oourt in 
Bankanidht v. Godipatna Co-operative 
Society (1). In that case a payment was 
made by the debtor to the creditor within 
the period of limitation, though the debtor 
did not specify whether the payment was 
towards interest or principal. The creditor 
appropriated the payment towards interest 
anda Beneh of this Court held that the 
payment was a payment of interest as such 
and as the fact of payment appeared in 
the handwriting of the person making the 
fame, a new period of limitation com- 
menced from the date of such payment by 
reason of s. 20 (D, Limitation Act. In that 
case it was argued, as it has been argued 
before us, that a payment by a debtor toa 
creditor without any specification cannot 
be a payment of interest as such even 
though the creditor exercising his option 
has appropriated the payment towards the 
interest. The Bench of this Court expressly 
held that where such a payment is made 
and is appropriated by the creditor towards 
interest, it is a payment of interest as such 
by the debtor and saves limitation by 
reason of s, 20 (1), Limitation Act. This 
point was also argued in an earlier case of 
this Court. namely Baqha Co-operative 
Society v. Debi Mangal Prasad Sinha (2). 
In that case a Bench were inclined to 


hold that a payment made without 
specification and appropriated by the 
creditor to interest was a payment by 


the debtor which prevented the bar of 
limitation. 

A contrary view has been taken by a 
majority of three Judges in the Full Bench 
case in Udaypal Singh v. Lakhmi Chand (3). 
In that case s. 20 (1), Limitation Act, was 
fully considered. The majority held that 
where money is paid by a debtor without 
specifying whether the payment is towards 
“interest or towards principal, leaving it to 
the option of the creditor to appropriate it 
as he likes, and the creditor appropriates it 
wholly towards‘interest due, there is neither 
payment of interest as such nor a part pay- 
. (1) 16 Pat. 294; 174 Ind. Cas. 1005: A IR 1938 Pat. 
183; 18 P L T 583, 10R P 565; 4 B R 496, 

(2) 16 Pat. 27, 170 Ind, Oas. 130; A I R 1937 Pat. 410; 
18 P L T 309; 10 RP 83; 3B R 669. 

(3) ABA 281; 159 Ind Cas. 387; A IR 1935 All. 946; 
TS. ALJ 1029; 1935 A L R1107; 8 R A 428 
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ment of the principal within the meaning of 
s. 20, Limitation Act. A contrary view was 
takentby twoJudges. Iam inclined toagree 
with the view of the minority in this Full 
Bench case. Jt was pointed out by Thom, J, 
that the words “as such” in the section appear 
to be redundant. In his view a payment of 
interest is a payment of interest, and it is 
no more a payment of interest if the words 
“as such” are added. Any other interpreta- 
tion would lead to the absurd result that 
though the payment made without specifi- 
cation must either be towards interest or 
towards principal or partly towards both, it 
will not give a fresh start to limitation, 
Thom, J. was of opinion that according to 
the rules of interpretation of statutes. it is 
permissible to ignore or reject words which 
are redundant or which lead to an absurd 
result. 

-In my judgment, these words are now 
redundant since the amendment of this sec 
tion of the Limitation Act by the Amend- 
ing Act of 1927. Previous to the amendment, 
the fact of payment of interest needed no 
acknowledgment in writing by the person 
making the payment, whereas a payment 
towards principal required such an acknow- 
ledgment to extend limitation. After the 
Amending Act, payments towards interest 
or principal require acknowledgments of 
the payments in the handwriting of the 
person paying in order to be effective in 
extending the time. The words “paid as 
such? may have been necessary in the 
section before it was amended; but, after 
the amendment, I cannot see what effect 
can be given to them, and in my view they 
are redundant. [fihey are not redundant, 
then inmy view a payment made to a 
creditor which can be appropriated by the 
creditor at his option either towards princi» 
pal or interest, is a payment of interest as 
such the moment the creditor appropriates 
the paymenttowards interest. Ifa debtor, 
for example, in terms said to the creditor 
that he was sending him Rs. 100 so that 
the latter could apply it either towards 
principal or interest as he desired, then iu 
my view the payment would be a payment 
as such towards either principal or interest 
the moment the creditor had appropriated it 
to one or other. Unless some such view 
is taken, a payment by a debtor to a eredi» 
tor without any appropriation bec mes no 
payment at all so far ass. 20 is concerned, 
if the creditor appropriates it towards ia- 
terest. If he appropriates it towards 
principal, it would extend the time pro- 
vided there was the necessary written 
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acknowledgment. Even if there is such 
an acknowledgment, it will have no effect 
at all on limitation if the money is appro- 
priated towards interest. Such, to my mind, 
is a result which the Legislature could never 
have intended. In my view the minority 
view of the Allahabad Full Bench is to be 
preferred to the majority view. In any 
event this Bench must follow the previous 
decisions of this Court and accordingly I 
‘hold that the suit is not baried by limita- 
tion. There is no dispute as tothe amount 
due under the note, and I would therefore 
‘allow this appeal, set aside the decree 
of the Court below and decree the plaintiff's 
claim for the amount claimed together with 
pendente lite interest at the rate of six 
per cent. and interest from the date of this 
decree onwards at the same rate. The 
appellant is entitled to the costs in this 
Court and in the Ccurt below. 

Manohar Lall, J—Having listened to 
the argument of the learned Advocate for 
the respondent, Lam not in the least con- 
vinced that the decisicn of this Court in 
Bankanidhi v. Godipatna Co-operatice 
Society (1), is erroneous. Toat decision 
folluws the minority decision of the Allab- 
abad Full Bench case in Udaypal Singh V. 
‘Lakhmi Chand (3), which, in my opinion, is 
correct, if 1 may say so respectfully. The 
payments in this case are said to be Rs. 400 
in April 1933 and Rs. 722 4-0 in 
January 1934. The question is whether 
these payments are payments towards 
principal or towards interest or 
partly towards principal and in part to- 
wards interest. Thia can be decided either 
by the writings themselves or by some 
other evidence of by the operation of law. 
The defendant gives no evidence that he 
made these paymenis towards interest or 
towards principal. The plamtif, on the 
other hand, states in his plaint in para. 4 
that he appropriated these towards interest. 
The law aliows him todoso, On tne dates 
of these payments interest due was more 
than the amounts paid in. Tne result 
therefore is that on the evidence, as it 
Stands upon the pleadings, it must be held 
in law what these payments were made 
towards interest. 

It was then argued that the payments 
have never been made expressly towaida 
interest ‘as such’. I do not understand the 
meaning of the words ‘a8 such’ ins. 20 (1), 
Limitation Act, even as it stood before the 
amendment. if that section is read, all it 
Means is that where interest is paid on a 
debt before the expiration of the prescribed 
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period by the person liable to pay the debt, 
certain consequences will follow. The words 
‘as such’ appear tometo be redundant in 
that section and are merely put in ases 
cautela, The words are not “where money 
is paid by the debtor” but where interest is 
paid. The amendment to the section by the 
Act of 1927 contemplates these very mean- 
ings as pointed out by Sir Cour.ney-Terrell, 
laie Onief Justice, in Bankanidhi v. Godi- 
patna Co-operative Society (1. The Legis- 
lature now as a result of experience has 
directed that all acknowledgments of pay» 
ments should be in the handwriting, of, or 
in awriting signed by the person making 
the payment as a safeguard against the 
reckless allegations that used to be ad» 
vanced on bebalf of the creditors that the 
debtor had made certain payments towards 
interest. The result is thatif there is an 
acknowledgment in writing asin the 
present case, it can easily be seen from the 
accounts whether the payment: is intended 
to be made towards interes: or principal 
or both. In case cf doubt it will be decided 
by the appropriation made vy the creditor. 
In any case tre debt has been acknow- 
ledged and this saves limisation. If the 
argument of the learned Advocate for tze 
respondent was sound, no evidence other 
thanthe writing was admissible to prove 
the natura of the payment, But that is not 
the meaning of the Proviso as added by 
the Legislature, I therefore agree that the 
appeal should be allowed with costs. 


D. Appeal allowed. 


Senam matata 


BOMBAY HIGH COURT 
_ First Appeal No. 260 of 1933 
September 29, 1938 
Divatia, J. 
LAKSHMAN HARI KANHERE— 
AveBLLANT 
versus 

V. G. VIRKAR AND ANOTHER—RESPONDENTS 
- Civil Procedure Code (Act V of 1903), ss. 39, 47 
—Court in which execution is pending issuing certi- 
ficate for simultaneous execution to proceed in 
that and transferee Court on certain conditions— 
Judgment-aebtor should be heard—Order is judicial 
and not ministerial—Order passed without hearing 

judgment-debtor, must be vacated. 
lt is indeed true that a mere order transmitting 
a decree for execution to another Court might be 
said to be a purely ministerial order in the sense 
that it ig an order that the decree should be sent to 
the transferee Court. Where, however, a Oourt in 
which execution proceedings are pending grants a 
certificate allowing a simultaneous execution pro- 
ceedings to go on in both the Courts, 4, e. in that 
Court and inthe transferee Court, on certain con: 
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ditions, such an order cannot be regarded as pure- 
ly ministerial, Where the Court has to exercise 
its discretion in passing an order and especially 
where the judgment-debtor is affected by the exer- 
cise of such discretion, it must be regarded as a 
Judicial order before the making of which the judg- 
ment-debtor is entitled to be heard. The order also 
comes under s. 47, Civil Procedure Code. If it is 
passed without hearing the judgment-debtor, it is 
an illegal order and must be vacated. On the 
general principle of law, whenever any judicial 
order is to be made by the Oourt, ib cannot be 
made without hearing the party to be affected by 
that order. Chutterput Singh v. Sait Sumari Mull 
(1) and Banku Behari v. Naraindas Dutt (2), dis- 
tinguished, Gurudas Adhya v.Jnanendra Narain 
Bagchi (3), relied on. [p. 338, col. 2.] t 

F. A. frm the decision of the First 
Class Sub-Judge, Poona, in Miscellane.us 
Application No. 229 of 1938. 

Messrs. V. F. Taraporewala and H. M. 
Choksi, for the Appell..nt. 

Messrs, K. V. Joshi, G. N. Thakor and 
S. S. Apte, for Respondents Ncs. 1 and 2, 


respectively. 


Judgment.—This is an appeal in exe- 
cution proceedings against the order of tbe 
First Olass Subcrdinate Judge at Pocna. 
The appellant was the original judgwent- 
debtor and defendant No. 1. The plaintiff 
had applied for a decree in a suit which 
was in the nature of a redemption suit and 
his care was tLat on taking accounts of the 
mortgaged property an amount would be 
found due to him from the wortgagees. 
A decree was passed in the plaintiff's favour 
as against defendants Nos. 1 and 2 for a 
certain amount due by them to the plaintiff 
under the mortgage. The plaintiff had been 
declared insolvent and his Receiver applied 
for execution of that decree to recover that 
amount by attachment and sale of the 
judgment-debtor’s properties situated at 
Poona. ‘It appears that one house and two 
cinemas in Pocna belonging tothe judg- 
ment-debtors had been attached anda sum 
of Re. 7,500 had been recovered, Thereafter 
the properties were sought to be sold and 
notices were issued under O. XXI, r. 66, to 
show cause why a proclamation should not 
issue. While tkcse proceedings were pend- 
ing in that Ccurt, the Receiver appointed 
in the insolvency proceedings applied ta 
the Fcona Court, which was the same which 
had passed the decree and which was the 
executing Court, for a certificate to him fur 
taking out execution of the decree against 
the immovable properly of defendant No, l 
and against him personally with regard to 
the properties situated within the ordinary 
original civil jurisdiction of the High Court 
"at Bombay. In that application he stated 
the facts that [ have mentioned above, that 
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Rs. 7,500 had already been recovered in 
execution from the Poona properties and 
that a final notice under O. XXI, r. 66, 
had been served upon the judgment-deb- 
tor. It was stated4n that application that 
in view of the notice having already been 
given tothe judgment-debtor, it was not 
necessary to issue a notice of that appiica- 
tion to defendant No.1. On that applica- 
tioa the Court pissed an order directing 
a certificate toissue to the decree-holder 
on condition that the decree should not be 
proceeded toa sale under all the attach- 
ments at once, and that before proceeding 
toa sale in the transferee Court, i.e. the 
High Court, the decree-holder must state 
how the mattersin the darkhast stood. It 
is against this order that defendant No.1 
has come to this Court in appeal, and his 
principal point is, apart from the merits, 
that this order wasa judicial order and was 
passed by the learned Judge without any 
notice having been issued to him and with- 
out hearing him. . 

A preliminary objection has been urged 
on behalf of the respondents that this 
appeal is not maintainable as the order 
appea'ed frum does not come under s. 47, 
Civil Procedure Code. ‘The argument is 
that the order appealed from is an order 
merely issuing a certificate for the trans- 
mission of the decree tothe Bombay High 
Court, that such an order is merely a 
ministerial order and falls under O. XXI, 
T. 6, Civil Procedure Code, that execution 
proceedings could not be said to have 
been taken with regard to the Bombay 
properties, that they would begin only 
after the decree begins to be executed-in 
Bombay, and that therefore this order 
cannot be said to be an order in execution. 
In support of the proposition that this 
order is merely a micisterial order, the res? 
pondents rely upon a decision of the Oal- 
cutta High Court in Chutterput Singh v. 
Sait Sumari Mull (1), which has been 
approved of by the Privy Oouncil in Banku 
Behari v. Naraindas Dutt (2). 


It is indeed true that a mere order trane* 
mitting a decree for execution to another 
Court might be said to be a ‘purely minis« 
terial order in the sense that it ig an order 
that the decree should be sent to the trans- 
feree Court. In my cpinion, however, the 


(1) 43 O 903; 36 Ind. Oas. 602; A I R 1916 Oal 
438; 23 O L J 645, 20 O W N 889 (F B). i 
(2) 54 LA 129; 101 Ind. Cas 24; Á IR 1927 P Ò 
73; 54 O 500; 52 M L J 565; (1927) M W N 336; 45 
O L J 507; 4 O WN 474; 31 O W N 589; 29 Bom, 
LR 850; 38 M L J 90; 26 LW 180 (PQ), .? 
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order appealed from in this case is not 
merely aministerial order, nor can it be 
said that it isnot passed in execution pro- 
ceedings. The order isa conditional order 
and amounts to the gfant of a certificate 
and allowing simultaneous execution pro- 
ceedings to go on in both the Courts, i. e. 
in tLe Poona Uourt and in the Bombay 

. High Court, on certain conditions. It bas 
been held in several cases that ordinarily 
simultanesus execution should not be 
allowed, thatit should be allowed only in 
exceptional cases and that it is absolutely 
in the discretion of the original Court. The 
two cases that have been relied upon on 
behalf of the respondents in support of the 
preliminary objection do not touch, in my 
view, the exact point to be decided here 
because in both of them there was no ques- 
tion of simultaneous execution of the decree 
proceeding in two different Courts. 

- As I said before, the execution proceed- 
ings in the Pcona Court are going on and 
the notices that have been issued under 
0, XXI, r. 66, Civil Procedure Code, are 
still pending. So thatthe decree is being 
executed and certain conditions had been 
laid down by tke Court while granting a 
certificate about the transfer of the decree 
to Bombay. Such an order cannot be 
regarded as purely ministerial. Where the 
Court has to exercise its discretion in pass- 
ing an order and especially where the 
judgment-debtor is affected by the exercise 
of such discretion, it must, in my opinion, 
be regarded asa judicial order before the 
making of which the judgment-debtor is 
entitled to be heard. For instance, it may 
be prejudicial {o the judgment-debtor that 
while the execution proceedings are shifted 
from Poona to Bombay and while the sale 
of the Bombay property is taking place, 
the properties in Poona, which are attached, 
may suffer and the judgment-debtor might 
be put to less on account of execution in 
the Poona Court being suspended. If the 
Oourt has to apply its mind as to whether 
simultaneous execution shonld go on in 
these peculiar circums'ances, the stand-point 
of the judgment-debtor must be present 
before the Court’s mind. I think, therefore, 
that this order is a judicial order and that it 
also comes unders. 47, Civil Procedure Code, 
That being so, in my opinion, the judgment- 
debtor was bound to be heard, and as it 
was passed without hearing him, I think it 
is an illegal order and must be vacated. 
Even if this order could not have been 
regarded as an order under s. 47, I would 
have allowed the appellant to convert this 


LAKBHMAN HARI KANHRÊH 4 4. G. VIRKAR (BOM) 


335 
appeal intoa revision application in order 
that the order miy be set aside cn the 
ground that it had been passed without 
hearing him. But I do not think it is 
necessary to do so, because in my opinion 
the order is appealable. 

With regard to the question as to whe- 
ther the judgment-debtor has a rigat to be 
heard in such cases or not, there is a recent 
decision of the Calcatta High Oourt in 
Gurudas Adhya v. Jnanendra Narain 
Bagchi (3), waich bears on the point to 
be decided in the present appeal. There 
also the decree was sought to be executed 
simultancously in both the Oourts and the 
order of transfer was passed without heare 
ing the judgment-debtors, and the Qourt 
set aside that order among other reasons on 
the ground that it was made without giving 
any opportunity to the judgment-debtora 
to state what they had to state in opposition 
to such an order of transfer, and the final 
order passed by the Court was that notice 
should issue to the judgment-debtorstso that 


‘they may have an opporiunity of showing 


cause as to why an order should not be 
made under O. XXI, r. 6, and after hearing 
the judgment-debtor’s objections, if any, 
as regards the order to be made, the Judge 
was to preceed further to consider whether 
sufficient cause had been made out justify- 
ing the issue of simultaneous execution 
under the provisions of 8. 39 of the Code, 
and if he decided to make such an order, 
the Judge was to consider, haviog regard 
to the provisions of O. XXI, r 26, as to 
whether any, and if so, what further order 
should be made as regards the limitation to 
be put upon the execution that: would take 
place in the Court in which the decree was 
sought to be executed. 


I agree with the reasoning adopted in 
this case, and I accordingly hold that the 
order in the present case being illegal as it 
was passed without bearing the judgment- 
debtor, must be set aside. It is true that 
it is not specifically provided in s. 39 of the 
Code that the judgment-debtor must be 
heard before an order for transfer of the 
decree or for a certificate ise made, but that 
is not conclusive. Oa the general principle 
of law, whenever any judicial order is to be 
made by the Court, it cannot be made withe 
out hearing the party to be affected by that 
order, and indeed the order that the learned 
Judge has mide is such as would affect 
the present appellant at least in so far ag 


(3) 39 O WN 165; 156 Ind, Oas, 522; AIR 1935 
Oal, 268; 7 R 0728, i 
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the execution proceedings which are going 
on in Poona are concerned, 

In. the result, therefore, the appeal is 

_allowed, the order of the lower Court is 
vacated, and the case is sent back to the 
Court of the First Class Subordinate Judge 
at Poona with the direction that notice 
must be issued to the judgment-debtor of 
the application made by the plaintiff on 
September 2 last and that a legal and valid 
order should be passed after hearing the 
appellant as to what he has to say about 
the iesue of a certificate and transfer of the 
decree to the Bombay High Oourt. The 
appellant is entitled to his costs of this 


appeal. 
oe Appeal allowed. 


SIND JUDICIAL COMMISSIONER'S 
COURT 


Criminal Revision Application No. 274 
of 1938 
December 7, 1933 
Davis, J. O. AND WESTON, J. 
JASODABAI w/o TARACHAND— 
Applicant 


versus 2 
TARACHAND TEKCHAND— 
Opposite Party 

. Criminal Procedure Code !Act V of 1898), 8. 458 
(3), Proviso—Mere absence of application for Main- 
tenance within one year of order of maintenance, if 
deprives wife of her right of maintenance under 
order. hs 

lt ia a general principle of law that an order 
whose term is not fixed and whose currency is not 
made expressly. dependent upon the continued 
existence of some circumstance or set of circum- 
stances, remains in force until it is cancelled, and 
prima facie this rule applies to maintenance orders 
passed under s. 4€8, Oriminal Procedure Code. Hence, 
where the wife is not living in adultery nor does 
she refuse to live with her husband, she is not 
deprived of her right to maintenance under the 
order merely because she did not apply for main- 
tenance within one year of the order of mainten- 
ance. Kanagammal v. Pandara Nadar (1), relied 


the 
28, 


the 


Pie. R. App. to revise the order of 
City, Magistrate, Karachi, dated July 
1938 

Mr. Tarachand Khimandas, 
Applicant. . 

- Mr. Pariabrai D. Punwani, 
General, for the Crown. 

„Davis, J: C.—This is an application 
against an order of the City - Magistrate, 
Karachi, in which he dismissed the applica- 
tion of one Jasodabai, wifeof -Tarachand, 
for arrears of maintenance: on the ground 
that her claim was time-barred. The 
grder of the Special Magistrate was Rs. 20 


for 


Advocate» 
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per month payable to the applicant with 
effect from March 8, 1935, and the first 
application for arrears of maintenance was 
madeon February 8, 1938. But the fact 
that the applicant so long delayed does 
nct under Prov. 2 fo subes. (3), s. 488, 
Oriminal Procedure O.de, as the learned 
Oity Magistrate thinks, deprive her entirely 
of all rights of maintenancé or to an order . 
for maintenance; that Proviso merely pro- 
vides that if an applicant delays the 
making of the application for the payment 
of arrears, she can recover no more than 
12 months’ arrears due io her at the time 
of her application, The learned City 
Magistrate has in effect held that the 
absence of an application within 12 months 
of the order of maintenance extinguishes 
such orders, There is nothing in the words 
of the section which, in our opinion, justifies 
that interpretation. It isa general princi- 
ple of law that an order whose term is not 
fixed and whose currency is not made ex- 
pressly dependent upon the continued exist- 
ence cf some circumstance or set of circum- 
stances remains in force until it is cancel- 


` Jed, and prima facie this rule applies to 


maintenance orders passed under s. 488, 
Criminal Procedure Code: see Kanagammal 
v. Pandara Nadar (1). 

It isxot contended that in this case any 
of those circumstances exist other than the 
lapse of tine in making her application 
which would disentitle the wife to her main- 
tenance, She isnot, for instance, noris it. 
alleged, livingin adultery, nor dees she 
refuss to lite with her husband. Therefore 
we cannot see that the applicant is depriv- 
ed of her right to maintenance under the 
order which still exists and which is still 
effective, merely because in the Civil Court 
in certain circumstances certain applications 
may be barred after a lapse of three 
years, This section must be read as it 
stands, and the nature of proceedings in 
Civil Courts, whether leisurely or otherwise, 
has nothing whatever todo with the case. 
Wethink, therefore, the application should 
be allowed, the order of the Magistrate 
should be set aside and the case sent back 
tohim so thathe may issue a warrant 
for the recovery of maintenance due for 
a period of 12 months prior to the date 


of the application, February 8, 1938.” 
Order accordingly. i 
S. Application allowed. 


(1) 50 M 663; 100 Ind. Uas. 239; A I R 1927 Mad, 
376; 28 Or. L J 271; 52M L J 176; 25 L W 148; 
(1927) M W N 111. 
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MADRAS HIGH COURT 
Appeal No. 482 of 1937 
October 6, 1938 
Kine AND KRISHNASWAMI 
AYYANGAR, JJ. 
KALYANASUNDARAM PILLAI— 
_APPELLANT 
« versus 
. VAITHILINGA VANNIAR—RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 48— 
Limitation provided for in s. 48, if period of 
limitation within meaning of s. 78 (2), Provincial 
Insolvency Act (V of 1926) —Eaecution of decree— 
S. 18 (2), if extends limitation —Benefit of 3.78, if 
exhausted once it is made use of. 

If the law fixes a period of time after which a 
suit or other proceedings isnot to be entertained 
by the Court, the period so limited is etymologically 
a period of limitation and as such s. 48, Oivil 
Procedure Code does not enact a rule of limitation 
and it is in this sense, that this expression has 
been used in s. 78 of the Provincial Insolvency 
Act. Jurawan v. Makabir Dube (2), Krishna Dayal 
Gir v. Sakina Bibi (3), Subbarayan v. Natarajan 
(4), not followed. Ganeshi Lal v. Imtiaz Ali (5), 
Mahomed Abdul Karim Khan v. Nawas Singh (6), 
referred to. Shyam Karan v. Collector of Benares 
(7), followed. 

The language ofs. 78 (2), Provincial Insolvency 
Act, is comprehensive enough to affect and control 
the computaticn of the period of time limited, 
whether by.s, 48, Civil Procedure Code, the 
Limitation Act, or any other Statute. The 
time during which the insolvency was pending 
must be excluded in computing the period of 
limitation for execution of a decree by whatever 
statute that period might have been fixed. Within 
the enlarged time so obtained, it is open to the 
decree-bolder to make any number of applications 
each one of which again has to be tested by refer- 
ence to Art. 182, Limitation Act. Sidhraj Bhojraj 
v. Alt Haji (i), dissented from Dhan Dei v. Kasmiri 
Bank, Ltd. Fyzabad (8), followed. [p, 340, col. 1.] 


A. against an order of the District Court, 
East Tanjore at Negapatam, dated 
August 23, 1937, i 

Mr, K. Rajah Iyyar, for the Appellant. 

5 Mr. R. Sundaralingam, for the Respon- 
ent. 

Judgment.—This appeal is directed 
against 
East Tanjore, on an execution petition filed 
more than 12 years after the decree, He 
has entertained the petition and allowed 
execution to proceed overruling the judg- 
ment-debtor’s contention that ‘it was barred 
by s. 48, Civil Procedure Code, The judg- 
ment-debtor has appealed and on his be- 
half the same contention has been repeated 
before us. The decree was passed on 
August 29, 1917. The execution petition 
which is said to be barred was filed on 
April 13, 1935, more than 17 years and 7 
months after the date of the decree. Prima 
facie the execution petition would seem to ba 
parred under s. 48, Civil Procedure Code, 


1883—43 & 44 
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unless it could successfully be urged that a 
sufficient period could be excluded in 
computing the period of 12 years limited 
by the section. That, in fact, was the 
contention which has been accepted by the 
learned Judge. It would appear that the 
judgment-debtor was adjudicated an in- 
solvent on December 21, 1923, and it was 
not until August 19, 1929, that the adjudica- 
tion was annulled.- During this period 
whsn the insolvency was pending, the decree- 
holder could not prosecute the petition 
except with the leave of the Court or obtain 
any remedy on it, Acting on s. 78 (2), 
Provincial Insolvency Act, the learned 
Judge excluded the period during which 
the insulvency was pending and held that 
the execution petition was in time, The 
learned Judge thus arrived at a conclusion 
which is, in our opinion, not only just in itself, 
but in perfect consonance with the law. 
Section 73 (2) says : 

“Where anorder of adjudication has been annul- 
led under this Act in computing the period of 
limitation prescribed for any suit or application for 
the execution of a decree (other than a suit or 
application in respect of which the leave of the Court 
was obtained under sub-s. (2) of s. 28, which might 
have been brought or made but for the making 
of an order of adjudication under this Act, the 
period from the date of the order of adjudication to 
the date of the order of annulment shall be excluded.” 


The terms of the section are, we think, 
clear and definite, and direct the exclusion 
of the time during which the insolvency 
was pending. This section, it may be 
remembered, was newly introduced into 
the Act of 1920 in order to mitigate the 
rigour of the restriction contained in s. 16 
(2) of the old Act corresponding to the pre- 
sent s. 28(2). Under the law, as it stood 
before, it was held in spite of this restric- 
tive clause, that time ran, as once it began 
to ran, no subsequent disability or inability 
could stop it, Sidhraj Bhojraj v, Ali Haji 
(1), in view of s. 9, Limitation Act. We 
must be satisfied, if we are to accede to 
the appellant’s contention, that the legis- 
lative effort made in 8, 78 (2) toremove a 
patent hardship has failed of the very pure 
pose for which it seems to have been made, 
Far from being so satisfied, we are satisfied 
the other way, that the effort has succeeded. 

We have heard a good deal about what 
is and what is not a period of limitation, 
The argument is that s. 48, Civil Procedure 
Code, does not enact a rule of limitation; the 
period of 12 years fixed by it is not a “period 
of limitation’ within s. 73 (2), Provincial 
Insolvency Act; and that its computation 

(1) AIR 1923 Bom 33; 67 Ind, Uas. 757; 47 B 
244; 24 Bom L R 509. 
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is therefore not governed by the exclu- 
sionary provision of the latter section. We 
are quite unable to understand why the 
period of 12 years limited by s. 48, Civil 
Procedure Oode, is not to be regarded as 
a Period of limitation. It is undoubtedly so 
treated by the express language of Art, 181, 
col. 1, which refers to ‘application for 
which no period of limitation is provided 
elsewhere in this schedule or by s. 48, Civil 
Precedure Code, 1908,’ and also by col. 1 
of Art. 12, which speaks of the execution 
‘of a decree or order of any Civil Court not 
provided for by Art. 183 or by s. 48, Civil 
Procedure Code, 1908.’ An attempt, and 
we think it a futile one, was made to dis- 
tinguish between what was called the positive 
provisi-n contained in s. 3, Limitation Act, 
which, : it was conceded, is strictly a rule 
of limitation, and the negative language 
adopted in s. 48, which, it was boldly 
asserted, is not a rule of limitation at all but 
merely a rule of procedure. While we see 
a difference in the manner of expression, 
we are quite unconvinced that that differ- 
ence is calculated to mark oremphasize a 
distinction of substance or principle. It 
is not 80 much the form as the effect that 
matters. Both enactments in essence direct 
the Court to dismiss a suit or application 
presented after tte period prescribed, and 
why such a period is not Properly des- 
cribed as a period of limitation passes our 
comprehension. If the law fixes a period of 
time after which a suit or other proceed- 
ing is not to be entertained by the Court, 
the period go limited is etymologically a 
period of ‘limitation. It isin this sense, we 
think, that this expression has been used in 
8. 78 (2) of the Act and it follows that the 
time during which the insolvency was pend- 
ing must be excluded in computing the 
period of limitation by whatever statute 
that period might have been fixed. The 
language is quite general, and refers to the 
pericd of limitation prescribed for any suit 
or application, and we are unable to find 
anything in the section which can support 
the argument that its applicability is con- 
fined to the period of limitation fixed by the 
Limitation Apt only, and does not extend 
to other statutes which similarly enact 
period of limitaticn in the sense explained. 

It has been said thats. 48 enacts a rule 
of procedure and not a pericd of limitation: 
Ju-awan v. Mahabir Dube (2) atp. 203, 
Krishna Dayal Gir v. Sakina Bibi (3) at 

(2) 40 A 198; 44 Ind. Cas. 24; AIR 1918 All 216; 
wALJ 71, : 

(3) 20 O W N 952; 34 Ind. Oas. 27; A I R 1917 
Pat 485; 1 Pat L J 94, 
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p. 956, Per Jwala Prasad, J., and Subs 
barayan v, Natarajan (4) at p. 792. Indeed 
it may be truly said of all rules of limita- 
tion that they belong to the domain of 
adjectival, rather than of substantive law. 
But it appears tous that this is in practice 
a profitless distinction at any rate for the 
present purpose; for it cannot be gainsaid . 
that rules of limitation regulate not only 
the remedy but very often they affect the 
substance of the right itself. A division of 
rules of law into substantive and adjectival 
law is an interesting atudy for students. 
of jurisprudence, but it is likely tc mislead: 
if one’s entire attention is centred on the 
label by itself. Nor are we wholly satisfied 
about the necessity or -thée correctness of 
classifying rules of limitation as falling 
under the two heads, viz., strict rules and 
loose or secondary ones: Per Ramesam, J. 
in Subbarayan v. Natarajan (4) at p. 796, 
the view expressed wherein has coloured 
the decisions in Ganesht Lal v. Imtiaz Ali 
(5) and Mahomed Abdul Karim Khan v. 
Nawaz Singh (6). On this point we prefer 
to follow with respect the more Icgical, 
and to our mind, the more canvincing View" 
taken in Shyam Karan v. Collector of 
Benares (7) where the learaed Judges con- 
sidered the effect of cl. 11 (3), Sch. UI, 
Civil Procedure Code, on the 12 years rule 
contained in s. 48. They held trat ‘there 
are two descriptions of limitations provided 
for applications for execution. One is that 
prescribed by the Limitation Act, and the 
other is that provided ins. 48, Civil Proce- 
dure Code. Section 48 forbids the granting 
of an application after the expiry of 12 years 
from the date of the decree except in the 
cases specified in the section. This prov- 
sion lays down a limitation to the right 
of the decree-holder to execute his decree 
as much as the Limitation Act prescribes 
different periods of limitation for repeated 
applications for exccution. It seems to us 
that in cl. 3, para. 11, the words “periods 
of limitatton” are intended to apply to both 
kinds ‘of restrictions placed upon the right 
of the decree-holder to take out execution 
of his decree, and in this sense that clause - 
would be applicable to a case to which 
8. 48 applies. Atp. 124* however, occur 


(4) 45 M 785; 70 Ind, Oas. 398; A IR 1922,Mad 
268; 43 M LJ 168; 16 L W 68; (1922) M WN 424; 
31 ML T140, . 

(6) 8 OWN 642; 132 Ind. Oas, 257; A IR 1931 
Oudh 351; 7 Luck 49; Ind. Rul. (1931) Oudh 257. 

(6) 13 00 303; 8 Ind. Oas. 377. 

(7) 42 A 118; 52 Ind. Oas. 742; AI R 1919 All 64; 
17 AL J 1140, 
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observations which, if we may say so with 
respect, appear to have been made under 
the influence of an earlier decision of the 
same High Oourt in Jurawan v. 
Mahabir Dube (2) ang which have been 
elaborated by Ramesam, J. in the case 
already cited. It was observed : 

“No doubt, in a strict sense 8.48 does not pres- 
cribe a period of ‘limitation, but in a general sense 
it imposes a ‘limitation’ on the right of the decree- 
holder to apply for execution after the expiry of 
12 years from the date of the decree. In that general 
sense, although by 8. 48 a ‘period of limitation’ 
strictly so called isnot prescribed, the 12 years’ 
rule in effect lays down the period of limitation 
applicable to an application for execution.” 

As we have said itis unnecessary with all 
respect to subscribe to a distinction waich 
strikes us as too artificial in character 
especially when, as we thiok, it is not 
founded on any rational basis, not warrant- 
ed by the statutory language, and not 
necessary for advancing the argument. 
Whether the periods of limitation enacted 
in Sch. IL, Limitation Act, are controlled in 
their application by the provisions of the 
sections of that Act only, or by other 
enacimen's, aud vicz versa, must always 
remain a matter of judicial interpretation, 
The observations of the learned Judges wao 
decided the cases cited abuve must of course 
be uaderstood with reference to the con- 
text in which they were made. Reference 
was made in particular to the following 
observation of Spencer, J. in Subbarayan 
v. Natarajan (4) at p. 792: 

“I am aware that Ari. 181 of the Schedule speaks 
of s. 48, Civil Procedure Oode, as providing ‘a period 
of limitation.” But s, 48 has nothing to do with 
periods of limitation prescribed inthe Schedule to 
the Limitation Act, and has no connection with the 
process of computation of time according to‘ the 
nature of the cause of action in particular suits, 
For, as may be seen by its position in the Code of 
Oivil Procedure in the part that is headed ‘execu- 
tion,’ it enacts a rule of procedure for all execut- 
ing Oourts. The effect of that rule is to put an 
absolute term of 12 years on the right of decree- 
holders to apply to execute their decrees: see the 
observations of Jwala Prasad, J.in Krishna Dayal 
Gir v. Sakina Bibi(3). The only exceptions to the 
absolute term fixed by the section are those men- 
tioned in Proviso 2 to the section itsslf.” 

It was mainiy on the strength of the last 
sentence above extracted tnat it was urged 
that s. 73 (2), Insolvency Act, should not be 
interpreted so as to controls. 48, Oivil Pro- 
cedure Code, for, to do so, would be, it was 
urged, to introduce a further exception to 
that already contained in the section itself. 
We do not think that the learned Judge 
intended to lay dowa any such absolute 
proposition, and indeed he was not called 
upon to do it by anything in the facts then 
before him. He was examining a much 
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more circumscribed proposition, viz, whe- 
ther in computing the period of 12 years, 
it was permissible to exclude under s. 15, 
Limitation Act, the period of time during 
which the decree had been stayed by an 
order of Court. Both the learned Judges 
held that the section was inapplicable, as 
on its true construction the word “pres- 
cribed” found in it meant “prescribed in the 
Schedule to the Act,” though these latter 
werds do not occur in it. No wider rule 
could have been in the learaed Judge's 
mind especially in view of the fact that he 
refers to Shyam Karan v. Collector of 
Benares (1), without expressing a dissent 
in spite of its recognizing au exception. 
outside s. 48, Civil Procedure Code, As 
regards the question whether this section 
enacts a mere rule of procedure, we have 
explained what, in our opinion, should be 
the correct approach. The very point we 
are now called upon to decide cams up 
before the Chief Court of Oudh ina case 
reported in Dhan Det v. Kasmiri Bank, Lid, 
Fyzabad (8) and it was there held that 
8.48 of the Code is controlled by s. 78 (2), 
Provincial Insolvency Act. We are clearly 
of opinion that the language of the latter 
section is comprehensive enough to affect 
and control the computation of khe period 
of time limited, whether by s.-48, Civil Pro- 
cedure Code, ‘the Limitation Act or any 
other Statute. lt seems to us that the 
Legislature deliberately stopped short of 
referring to s. 78 (2) to any statute or 
statutes in particular, in order to prevent 
the generality of the purpose being in any 
manner limited to particular statute or 
statutes, Otherwise, as wehave said, in- 
justice and hardship are bound to result. 
There remains a minor point which was 
also taken by appellant's Advocate. In this 
case there were four execution applications 
after the period of 12 years, the last of 
which was tiled on April 18, 1939, as already 
mentioned. Each one was within time so 
far as Art. 182 is concerned. Tne argu- 
ment on behalf of the appellant was, if we 
followed it aright, that if in respect of the, 
first of the applications after the 12 years’ 
period s. 78 (2) is applied, and: an exclusion 
of time is obtained for that application, 
po more exclusion is available for the 
second or any of the latter application. In 
other words the benefit of the section is ex- 
hausted as soon as it is once made use of, 
so much so that the latter applications 
though within the extended period sanction- 
(8) 7 Luck 397; 134 Ind. Oas. 878; A I R 1932 Oudh 
69; 8 O W N 1186; Ind, Rul, (1981) Oudh 414. E 
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ed by s. 78 (2), and though within the limit 
of time fixed by Art. 152, must be held to 
be barred. We are of opinion that this con- 
tention is based ona confusion of the res- 
pective functions of s.4%, Civil Procedure 
Code, and s.78 (2), Provincial Insolvency 
Act. Though s. 78 (2) is applicable to the 
pericds limited by both s. 48, Civil Pro- 
cedure Code, and Art. 182, each of these two 
periods runs independently of the other. 
In the former case, the period of 12 years 
is extended by the addition of a further 
period equivalent to that during which the 
insolvency was pending, The ultimate 
point of time within which the applica- 


tions are to be made is thus determined. 


Within the enlarged time so obtained, it is 
open to the decree-holder to make any 
number of applications each one of which 
again has to be tested by reference to 
Art. 182. The two statutory provisicns 
function independently of each other though 
in decidiag whether a given application is 
jn time, regard must be had to both. It is 
only if it satisfies the conditions of both 
provisions that an application can be said 
to be intime. This being their true scope 
and effect, we must repel this contention as 
well. In the result, this appeal fails and 
is dismissed with costs, 
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LAHORE HIGH CCURT 
Oriminal Kevision No. 1324 of 1938 
December 20, 1988 

Din MUHAMMAD, J. 
RAM OHAND AND ANGTARR-— Conyiots 
— PETITIONE:S 
versus 
EMPEROR— Oprosite Party 

Criminal Procedure Coae (Act V of 1598), s. 522— 
“korce” and “criminal jorce’ contemplate use of 
Jorce to person and nut to thing—Lintry effected by 
oreaking lock of house, whether attended by criminal 
jorce— Urder under 8. 022, legality of. , 

Section 022, Criminal Procedure Uode, contemplates 
nut only criminal force but criminal intamidation, too, 
and it ıs inconceivable huw a person can criminally 
intimidate an inanimate object, The term‘ ioice™ 1B 
defined in s. 34vy Penal Code, and the erm “cryminal 
furce” is aefined in s. 330, Penal Code and both 
sections contemplate the use of force to a person and 
e Bet toa thing, ln a case therefore where whe com- 
plainant bimselt alleges that the house was locked 
when the unlawful entry was citected, it can by no 
stretch of language be argued that the offence of 
ci minul trespuss wus attended by criminal force or 
by criminal intimidation, and in such a case an 
vider unaer s. 622, Oriminal Procedure Code is 
illegal. Roda v. Autar Singh (L), dissented from, 
' {Uase-law referred to and relied ja] 
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Or. R. from an order of the Additional 
District Magistrate, Rawalpindi, dated 


August 29, 1938. 

Mr. Dina Nath. Bhasin, for the Petitioner. 

Mr. Harnam Singh, for Fagir Chand. 

Order.—The petifloners, Ram Chand and 
Prem Singh, were convicted under B. 448, 
Indian Penal Code, and released on pro- 
bation of good conduct undér s. 562, Crimi- 
nal Procedure Code. Later, under s. 522, 
Criminal Procedure Code, the complainant 
was ordered to be restored to the posses 
sion of the property alleged to have been 
trespassed upon by the petitioners. Counsel 
for the petitioners has urged that there 
was a bona fide dispute between the com- 
plainant and the petitioner Ram Ohand, 
who is a brother of the complainant, and 
that consequently his act did not fall with- 
in the purview of s. 448, Indian Penal Cede. 
I am, however, not inclined “to agree with 
him. There isabundant evidence on the 
record to show that lung before the peti- 
tioners elected an unlawful entry into 
the complainant’s house, all disputes had 
been settled andthe complainant had been 
exclusively allotted the aouse in dispute. 
It is also establisned that the trespass was 
committed in order to gain support for the 
declaratory suit that had been instituted 
by the petitioners against tne complainant. 
T'he entry therefore could, under no circum- 
stances, be characterized as having been 
made in good faith and the act of the peti- 
tioners thus clearly fell within the defini- 
tion of s. 442, read withs. 441, Indian Penal 
Code. l accordingly dismiss the petition 
so far as it relates to the petitioners’ convic- 
tion. 

The order made by the Magistrate under 
B. 022, Criminal Procedure Code, however, is 
obviously illegal. Counsel for the complain- 
ant has relied on a recent judgment of this 
Court reported in Roda V. Autar Singh (l), 
which no doubt supports the contention 
raised by him, but with all respect 1 am 
of opinion, that that judgment does not lay 
down good law. Section . 22, Oriminal Pro- 
cedure Oode, comes into play only when 
the offence is attended by crimina) force 
or show ot force or by criminal intimida- 
tion, aud when any person is dispossessed 
of any immovable property by such force 
or show of force or criminal intimidation 
and uot otherwise. In a case wuere the 
Complainant uimself alleges thatthe house 
was locked when the uniawlul entry was 
efiected, it can by no strelen of language. 


(1) A IR 1938 Lah. &39; 180 Ind, Oas. 801; 40P L 
R923; H RL 693; 40 Or, L J 380, 
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be argued that the offence of criminal 
trespass was attended by criminal force 
or show of force or by criminal intimida- 
tion. The term “force” is defined in s. 349, 
Indian Penal Code, and the term “criminal 
force” is defined in s.°350, Indian Penal 
Code, and both sections contemplate the 
use of force to a person and not to a thing. 
In Roda v. Autar Singh (1), Skemp, J. has 
no doubt remarked that when a person 
breaks a lock, he uses criminal force to 
it. But, as stated above, I am disposed to 
think that thisis not so, especially when 
it isseen that s. 522, Oriminal Procedure 
Code, contemplates not only criminal force 
but criminal intimidation, too, and it is ine 
conceivable how a person can criminally 
intimidate an inanimate object. There is 
a long array of authorities which lend 
- support to the view Iam inclined to take 
and I would err in good company, even ifI 
be wrong. Reference in this connection may 
be made to Hari Chand v. Emperor (2)s 
Teja Singh v. Emperor (3),Mangi Ram v. 
Emperor (4), Bihari Lal v. Emperor (5) and 
Suba v, Ali Gauhar (6). To the same effect 
ate the two judgments reported in Biseswar 
Singh v. Bhola Nath, 15 Cr. L. J. 175 
(7) aud Sadasib Mandal v. Emperor, 15 
Or. L. J. 720 (8), both of which were 
given by a Division Bench of the Calcutta 
High Court composed of Imam and Chap- 
man, JJ. I accordingly set aside the order 
made by the Magistrate under s. 522, Ori- 
minal Procedure Oode and direct the par- 
tiesto be restored to their original position 
leaving thecomplainant to take such action 
afterwards as he is advised to take under 
the law. 


8, Order set aside. 


(2) 16P R 1919 Or; 51 Ind, Oas. 472; AIR 1919 
Lah. 248; 20 Cr. L 1 488. 

(3) A TR 1927 Lah. 792; 104 Ind. Oas. 435; 28 Or. L 
J 819; 9 L 322; 99 PIL R 698, 

(4) A I R 1927 Lah, 830; 105 Ind. Oas. 676; 28 Or. LJ 
984; 26 P LR 500. 

(5) ATR 1934 Lah. 454; 152 Ind. Oas. 162; (1934) 
one 702; 36 Or. L J59; 15 L 786; 33P L R91; 7 

(6) A I R1935 Lah, «77; 157 Ind. Oas. 471; (1935) 
or Oas, 871; 36 Or, L J 1161; 37 PL R16 8RL 
110. 

(1) 15 Or. L J 175; 22 Ind. Gas. 751; A I R 1914 Cal, 
629; 18 O W N1146. 

(8) 15 Or. L J 720; 26 Ind. Oas. 168; A IR 1915 0al. 
131; 180 W N 11504 
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NAGPUR HIGH COURT 
Letters Patent Appeal No. 8 of 1937 
February 10, 1939 

Sronz, O. J. AND Boss, J. 

GANPATRAO AND ofaeas—PLAINTIFsS— 
APPELLANTS 
versus 

Sheikh BADAR AND otders—DarenDANTS 


— RESPONDENTS 

Letters Patent — Leave — Practice — Judge being 
satisfied that there is no case to be made out by appal- 
lant, refusing to admit appeal—Whether justified 
in granting leave to file Letters Patent Appeal— 
Easement —Customary — Immemorial user, tf must 
be established—Suit land used by Muhammadansa for 
burial for 45 years— Inference asto grant of such 
right in past—Limitation Act (IX of 1908), s. 26— 
Act, whether excludes other modes of acquiring ease- 
ments, 

As a rule one does not,on motion hearing, refuse to 
admit a second} appeal unless one is satisfied that 
there is nocaseto be made out bythe appellant. If 
a Judge is so clearly satisfied as to even refuse to 
admit the appeal, he is not justified in granting leave 
tofile a Letters Patent Appeal which leave is only 
given as a rule where there is a point of law of 
difficulty and importance about which the Judge 
entertains a doubt. [p. 342, col 1.) 

The English common law rule of immemorial user 
is not required to establish a custom in India. In 
order to prova customary easements, following 
requisites are necessary. The custom must ba (1) 
reasonable, (2) certain, and it mast be proved that 
(3) the user was not permissive, (4) theuser was not 
exercised by stealth, (5) the user was not exercised 
by force, and (8) that the right had been enjoyed for 
such a length of time as to suggest that by agreement 
or otherwise the user has become the customary law of 
the locality. [p. 343, col. 1 ] 

Where the suit land has been used as a burial 
ground by a Muhammadan community for 45 years as 
that, the Courtis bound to infer that at some time 
in the pasttherewas grented to this Muhammadan 
community the right to bury their dead in the suit 
land. Mohidin v. Shivlingappa (1), Kuer Sen v. 
Mamman (3), Palaniandi Tevan v. Puthirangovda 
Nadan (4), Shadi Lal v. Muhammad Ishaq Khan 
(5) and Karimbux v. Shamrao, L. P. A. No. 31 of 
1936, relied on. 

The Limitation Act, is remedial, and is neither 
prohibitory nor exhaustive. A man may acquirea 
title under it who has no other right at all but it 
does not exclude or interfere with other titles and 
modes of acquiring easements. 


L. P. A. from the appellate decree of 
Mr. Justice K.G. Digby, dated July 2, 
1937,in Second Appeal No 163 of 1937, 
confirming the decree of the Court of the 
Second Additional District Judge, Yeot- 
mal, dated July 31, 1936, in Transfer Civil 
Appeal No. 10-A of 1936 confirming the 
decree of the Subordinate Judge, Second 
Class, Pusad, dated March 29, 1934, in” 
Givil Suit No. 580 of 1929. 


Mr. M. B, Bobde, for the Appellants. 

Mr. A. Razak Khan, for Respondents 
Nos. 1 to 5 and 9. 

Judgment.—This Letters Patent Appeal 
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comes before us in rather unusual cir- 
cumstances. The learned Judge who 


granted leave did not hear the appeal but 
refused to admit it. Asa rule one does 
not, on motion hearing, refuse to admit a 
second appeal unless one 
there is no case to be made 
appellant. If one is so clearly satisfied 
asto even refuse to admit the appeal, 
it is difficult to see how the learned Judge 
felt justified in granting leave to file a 
Letters Patent Appeal which leave is 
only given as arule where there is a point 
of law. of difficulty and importance about 
which the learned Judge entertains a 
doubt. However, the matter has come 
before us and we must deal with it. i 

The claim is by certain Hindus for 
possession of a plot of land as to part of 
which without doabt there are at the pre- 
sent moment a large numberof Muham- 
madan graves. Asto part of it there 
are no Muhammadan graves. The whole 
site is part of a field belonging to the 
plaintifs who are Hindus, There has been 
an inspection by a Commissioner and . his 
map appears at p.50 and his report at 
p. 20. The Judge also made an inspection 
and his inspection note isat p 23. It is 
abundantly plain that in this sort of 
question that arises here the Judge who 
has made an inspection has an immense 
advantage over us. From the inspection 
notes, the map and the evidence, it is 
apparent that the suit strip is on higher 
ground than the rest ofthe field, that the 
part of the suit strip which contains the 
tombs is the northern part which is 
higher than the southern part and that 
the southern partis marked by a neem 
tree which is surrounded by Massi 
Goddess stones, that part of the southern 
portion shows signs of recent cultiva- 
tion and disturbance but that for the 


out by the 


mcst part it shows sigas of cultivation- 


and no disturbance. The learned lower 
Appellate Judge found as a fact that over 
the suit land (which means not only the 
northern portion but the southern portion 
also) there had been burials by the 
Muhammadan community extending over 
a period of 45 years. The learned Judge 
considered whether that founded a good 
customary easement and he came to the 
“conclusion that it did not because to 
establish such an easement or right it 
was necessary to prove immemorial user 
and 49 years is not immemorial. But 
although hefound that there was no 
custom, he found that the defendants had 
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acquired a prescriptive right, The learned 
Judge from whose order dismissing on 
motion hearing the appeal this appeal is 
brought based his opinion on the view that 
as the defendants had used the plot insuit, 
that is to say, both, the northern half and 
the southern half, as a burial ground 
for the last 45 years they had established 
a customary right and that one must 
conclude from such a user that they 
had exercised that right from time 
immemorial. Against that order this appeal 
is brought, 

The ground of appeal is that the right 
in question is not a customary right which 
can be acquired by user, that you cannot 
acquire the right to bury the dead by 
custom, that the Judge was „wrong in 
disagreeing with the lower Appellate 
Court that immemorial user was not 
established, that the claim based on 
customary right was inconsistent with the 
claim of title by adverse possession that 
40 years’ user was not enough to establish 
custom and that the necessary elements 
giving rise to customary rights were 
neither pleaded nor proved, Before us 


‘the point is taken that what was pleaded 


by the defendants was a customary ease- 
ment and that you cannot have a cus- 
tomary easement within the meaning of the 
Indian Easements Act without a dominant 
tenement and that there is no proof of a 
dominant tenement here. There is no plead- 
ing as to customary right as distinct from 
a customary easement (see ss. 2 and 18 of 
the Easements Act). Therefore the defence 
that there is here a customary right estab- 
lished cannot beentertained. It was also 
argued that one cannot acquire a right 
of burial by prescription. In point of 
fact, as we understand this case, the right 
is claimed as aright founded on custom 
and Mohidinv. Shivlingappa (1) is relied 
on. See also Mathura Prasad v. Karim 
Bakhsh (2). 

In our opinjon the difficulty that was 
felt by the lower Appellate Judge in 
holding that there was here a good custom 
established, viz., that it is necessary to 
establish immemorial user, was founded 
ona misapprehension of the law. As 
Peacock observes in his Law relating to 
Easements in British India (8rd Ed.) 


“The Indian Easements Act does not say how 
a local custom may be established. But it has 


(1) 23 B 666; 1 Bom. L R 170. 
(ais A L J 1094; 31 Ind. Oas. 805; A I R 1915 
All. 402. 
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been laid down by the Courts that the English 
common law rule of immemorial user is not required 
to establish a custom in India.” 

See Kuar Sen v. Mamman (3), Palani- 
andi Teran v. Puthirangonda Nadan (4), 
Mohidin v. Shivlingappa (1) and Shadi Lal 
v. Muhammad lshag” Khan (5). When 
dealing with s. 18, that is to say, customary 
easements, this Bench laid down in Karim- 
bua v. Shamrao, L. P. A. No. 31 of 1936 
the following requisites: The custom must 
be “(1) reasonable, (2) certain,” and it must 
be proved that 

“(3) the user was not permissive, (4) the user was 
not exercised by stealth, (5) the user was not exer- 
cised by force, and (6) that the right had been enjoyed 
for such a length of time as to suggest that by 


agreement or otherwise the user has become the 
customary law of the locality.” 


Here, in our opinion, the finding is bind- 
ing on us for two reasons: (1) this is a 
Letters Patent Appeal from a second appeal, 
and (2) the point is not taken in the 
grounds of appeal. We are bound by the 
finding of fact, viz., that the suit land has 
been used asa burial ground for 45 years as 
that, in our opinion, must mean this : bear- 
ing in mind the inspection note and the 
plan that has been made in this case 
although the graves do not occupy the 
whole of the suit land the whole of the 
suit land has been treated as a graveyard 
in which the dead have been interred. We 
think that on those facts we are bound to 
infer that at some time in the past there 
was granted to this Muhammadan community 
the right to bury their dead in the suit 
land. As their Lordships of the Privy 
Council observed in Rajrup Koer v. Abdul 
Hossein (6) speaking of the Limitation Act— 

“the statute is remedial, and is neither prohibi- 
tory nor exhaustive. A man may acquire a title 
under it who has no other right at all, but it does 
not exclude orinterfere with other titles and modes 
of acquiring easements. Their Lordships think that 
in this case, there is abundant evidence upon the 
facts found by the Courts for presuming the existence 
of a grant at some distant period of time.” 

The grant would be of the whole strip. 
The right conferred by the grant would 
be to put graves therein, The user would of 
course be over such portion of the strip 
as within the proof period graves had been 
dug. But we think that the Oourts have 
correctly inferred that the right extends 
over the whole of the suit land. In any 
case as to what are the boundaries of the 
suit land, that is essentially a question of 
fact with which we are not concerned here. 

(3) 17 A 87 at p 92. 

(4) 20 M 389, 

(5) 33 A 257; 9 Ind. Cas, 198; 8 A L J 10. 

8) 6 O S84 at p 403; 7 I A 240,70 L R 529; 4Sar. 
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The plan made by the Commissioner shows 
the southern boundary of this strip as 
extending to the south of the neem tree. 
The decree of the trial Court, however, only 
declares the defendants entitled to briog 
their dead over the site marked B.Z. V. 
on the plan at p. 60. That means the plot's 
southern boundary is fixed five feet north 
of the southern boundary shown on the 
plan. Mr. Abdul Kazak taking notice of 
the observations of the Court that it would 
not be desirable to have within a 
Mubammadan burial ground a tree that was 
surrounded by the stones of a Hindu 
Goddess agreed before us that the southern 
boundary of the strip as a matter of con- 
cession should be terminated within 5 feet 
to the north of the most northern Massi 


Goddess stone which we are told is near 


the neem tree. The need for this conces- 
sion, however, disappears when it is seen 
that the southern boundary fixed by the 
decree is that distance north of the southern 


‘boundary shown in the Commissioner's 


plan. It is accordingly not necessary to 
vary the decree. The appeal stands dis- 
missed with costs. 

s Appeal dismissed. 


RANGOON HIGH COURT 
Fuli Bench 
Civil Revision No. 171 of 1938 
January 2, 1939 
Roserta, O. J, Mya Bu AND MOSELY, JJ. 
MAUNG HLA Y—DzranDant—APreLicant 
versus 

U GE— RESPONDENT pute 

Civil Procedure Code (Act V of 1908), O. ; 
r. 3, s. 89, Sch. TI— Scope of 0. XXIII, r. 3— 
“Adjustment,” meaning of—Award in arbitration 
during pendency of suit, without intervention of 
Court —One party oe pants dap whether 

iustment by lawful agreement or compromise 
anga of 0. XXHI, r. 3—Agreement to 
proceed to arbitration, tf ‘adjustment by any lawful 
agreement or compromise’ —S. 89, scope of—If 
exhaustive—Words “any other law for the time 
being in force”, whether include O. XXIII, r. 3. 

It is entirely wrong to import into the meaning of 
the words used in O, XXIII, r. 3, Civil Procedure 
Code, some connotation which is at variance with 
the provisions of .s, 89 and of Sch. II. Rule 3 of 
O. XXIU, deals with an adjustment by compromisa 
and not with a compromise merely. An adjustment 
means settlement and the harmonizing of disputes, 
and where there is no settlement and no harmony, a 
dispute cannot be asid to have been adjusted by 
way of lawful agreement or compromise, or at all. 

A party to a suit setting up an award by 
arbitration out of Court must satisfy the Court that 
there has been an adjustment by lawful agreement 
whioh entitled himto ask that the suit should be 
stopped and 8 decree. passed in terms thereof. The 
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Court must then decide on the general principles of 
the law of contract whether or not there has been 
such an adjustment. Where subsequent to the 
making of the award, ithas been shown that the 
parties themselves treated if as a concluded adjust- 
ment by agreement within the meaning of O. XXIII, 
x. 3, then the Order applies. It matters not how 
the parties came to terms provided a genuine corñ- 
promise of their dispute has been reached. 

Hence where an award expressed to be made inan 
arbitration without theintervention of the Court in 
a pending suit is disputed and challenged by one of 
the parties, such award is not an adjustment by 
lawful agreement or compromise within the meaning 
of O.. XXIII, r. 3, Laljee Serang v. Chander Bhan 
(D), overruled. 

[Case-law discussed.] 

An agreement to proceed to arbitration is not an 
“adjustment by any lawful agreement or compromise”, 
because it is an agreement to enter upon proceedings 
which are under the supervision of the Courts. It 
isnot complete in itself, since the validity of the 
acts to be doneand the methods by which they are 
. done remain open to challenge in the Courts accord- 
ing tothe rules laid down in Sch. IJ, Oivil Pro- 
cedure Code. Rukhanbai v. Adamji (17), relied on. 

Section 89, Civil Procedure Code is intended to be 
exhaustive in all cases in which the parties choose 
of their own free will to adopt a reference to 
arbitration as the method of settling their disputes. 
The parties arenot forbidden by the section to 
adjust their difference by recourse to a third party. 
But unless the procedure prescribed in Sch. II is 
followed, there canbe no award enforceable there- 
under in the strict sense of the term; nor can 
there be any adjustment ofthe dispute by lawful 
agreement by reason of a submission alone or unless 
the third party to whom they have recourse brings 
them infact to an adjustment by lawful agreement, 
Chanbasappa Gurushantappa v. Baslingayya 
Gokurnaya (10), dissented from. 

The words “any other lawfor the time being in 
force" in s. 89, Civil Procedure Code, do not include 
O. XXIII, r. 3. The words mean an enactment 
relating to arbitration and cannot be construed to 
mean some other part of the Code itself. Gajendar 
Singh v. Durga Kumari (3), referred to. 

O. R. from an order of the District 
Court, Thaton, in O. A. No. 10 of 1938. 

Mr. Darwood, for the Applicant. 


. + Mr. # Maung, for the Respondent. 
Roberts, C. J.—This is an application 


` for revision of a judgment of the Dietrict 


Court of Thaton dismissing an appeal from 
the Sub-Divisional Court which passed a 
decree in the respondent's favourin the fole 
lowing circumstances: The appellant was 
prosecuted at the instance of the respond- 
ent for the theft of a buffalo, and he was 
convicted, but his conviction was set aside 
by the High Gourt after he had suffered 
three and a half months’ imprisonment. He 
thereupon bronght an action for malicious 
prosecution against the respondent. In 
the course of that action the Court was in- 
‘formed that the parties had referred their 
‘ease to arbitration without the intervention 
of the Oourt. Itis agreed that the parties 
mutually consented to accept the award 
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of a majority of the arbitrators, but when 
the award was made the defendant (appli- 
cant in the present revision) contested 
its validity, Upon application being made 
the Court fled the award as being an 
adjustment by lawful agreement or com- 
promise, within the meaning of O. XXIII, 
T. 3,and passed a decree in accordancé 
therewith, It is clear that this was the 
only course open to the Sub-Divisional 
Judge having regard to the decision Laljee 
Serang v. Chander Bhan (1) by a Bench of 
this Court. I had occasion to remark in 
Alagappa Chettyar v. Chettyar Firm (2) | 
that the time might come when that case 
would have to be considered by a Full 
Bench of this Court and that time has 
now arrived. The ‘question is whether an 
award expressed to bs made in an arbitra- 
tion without the intervention of the Court 
in a pending suit is a compromise within 
ths meaning of the Order to which I have 
just referred. Order-X XIII, r. 3, runs as 
follows: > 

“Where it is proved to the satisfaction of the 
Court that a suit has been adjusted wholly or in 
part by any lawful agreement or compromise, or 
where the defendant satisfies the plaintiff in res- 
pect of the whole or any part of the subject-matter 
ofthe suit, the Court shall order such agreement, 
compromise or satisfaction to be recorded, and 
shall pass 2 decree in accordance therewith so far 
as it relates to the suit.” 


By s. 89 (1) of the Code: 

“Save in so far as is otherwise provided by the 
Arbitration Act, 1839, or by any other law for the 
time being in force, all references to arbitration. 
whether by an order in a suit or otherwise, and all 
proceedings thereunder, shall be governed by the 
provisions contained in Sch. IL” h 

As Mukerji, J. pointed out in Gajendar 
Singh v. Durga Kumari (3) exhaustive 
provision has been made in Sch. II for every 
kind of arbitration. The first 16 paragraphs 
deal with cases in which the parties toa 
suit apply to the Court for an order of 
reference; paras. 17 to 19 deal with cases 
in which the parties to a dispute which has 
not been crystallized into a suit agree to 
make a reference to arbitration and applica- 
tion is made that such reference should 
be under the supervision of the Court; and 
the remainder of the schedule beginning 
with para, 20, deals with references to 
arbitration without the intervention of a 
Court. The mode by which the award 
may be enforced is laid down in para. 20: 


w 9 R39; 131 Ind, Oas. 57; A I R1931 Rang 58; 
Ind. Rul. (1931) Rang 121. 

(2) 14 R 766; 170 Ind. Oas. 434; A I R 1937 Rang 
287;10 R Rang 82. 
- (3) 47 A 637; 88Ind, Oas. 768; A TIR 1925 All. 
503; 23 A L J 561, p 
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any person interested therein may apply 
to any Court having jurisdiction over the 
subject-matter of the award that the award 
be filed in Court. This application shall 
be in writing and shall be numbered and 
registered as a suit between the applicant 
as plaintif and the other parties as defend- 
ants. The provisions of the schedule are 
perfectly clear. No attempt has been 
made to comply with them. In Shavakshaw 
Dinshaw v. Tyab Haji Ayub (4) action had 
been brought for the price of goods sold 
and delivered to the defendant. Durin 
the pendency of the suit and without the 
intervention of the Court the parties agreed 
to refer the matters in dispute tò arbitra- 
tien and an award was made which was 
dispated by the defendant on the ground 
that the arbitrators exceeded their jurisdic- 
tion and that the defendant was not 
given a proper opportunity of calling wit- 
nesses; the plaintiff sought a decree on the 
award a8 an adjustment of the suit by 
agreement within the meaning of O. XXII, 
r. 3; Macleod, J., refused to grant a decrea 
under this order but treated the application 
as one under para. 21 of Sco. II. In Mani- 
lal Motilal v. Gokaldas Rawji (5) a Bench 
of the same Court overfuled this decision 
and the same learned Judge, tten Ohief 
Justice, said he was satisficd he was wrong 
in treating the application in the way he 
did. At p. 263* he said: 

“It all comes to this: that a party to a suit setting 
up an award by arbitration out of Court must 
satisfy the Court that there has been an adjust- 
ment by lawful agreement which entitled him to 
ask that the suit should be stopped and a decrea 
passed in terms thereof. The Court must then 
decide on the general principles of the law of con- 
tract whether or not there has been such an ad- 
justment.” 

With respect, I agree with this part of 
his judgment, and that is exactly what was 
held by this Courtin Alagappa Chettyar v, 
Chettyar Firm (2). Where, subsequent to 
the making of the award, it has been shown 
that the parties themselves treated it ag 
a concluded adjustment by agreement 
within the meaning of O. XXIII, r. 3, 
then the Order applies, It matters not 
how the parties came to terms provided a 
genuine compromise of their dispute has 
been reached. This principle is by no 
means a new one and was accepted in K. T. 


(4) 10 B 386; 37 Ind. Oas. 140; A IR 1916 Bom 125; 
18 Bom LR 559. 

(5) 45 B 245; 59 Ind. Cas, 53; AI R 1921 Bom 310 
22 Bom L R 1048. 
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T. Shanmugam Chetty v. Annamalay Chetty 
(6) by a Bench of the Chief Court of Lower 
Burma. Itis to be observed in passing that 
Macleod, C. J. had disagreed with the dictum 
of Davar, J. in Harakbhai v. Janmabai (7) 
that O. KAI, r. 2, came within the 
definition of “any other law for ths timas 
being in force” contained in s. 89, Civil 
Procedure Code. The learned Chief Justice 
added: 

“It is only by treating an agreement to refer, 
combined with the award, as an adjustment by 
lawful agreement or compromise, that arbitration 


& -proceedings can possibly be brought within the 


scope of that Rule. 

In -Amar Chand Chamaria v. Banwa'i 
Lall (&) Rankin, J. dealt with the precisa 
point now before us. In that case there 
was an agreement to refer to arbitration 
without the intervention of the Courtina 
suit which was already pending. The order 
of reference is contained in the report atid 
contains an agreement tə abide by the 
decision of the arbitrators. As to an allega- 
tion that only one of the defendants signed 
the submission, the learned Judge expressly 
refrained from saying anything; but he 
held that there was no provision except in 
Sch. If for a submission to arbitration of 
matters in difference in a suit, and dis- 
agreed with the contention that it was 
open tothe parties to put aside the provi- 
sion thus made and to have an award 
behind the back of the Court and without 
its order. I respectfully agree with his 
observations that 

“informal and uncontrolled arbitrations between 
the parties to a suit leading up to litigation upon 
the bare issues as to whether there is in fact a 


valid adjustment are the very things from which 
Sch. II was meant to deliver litigants," 


In Dinkarrat Lakshmiprasad v. Yeshe 
vantrai Hariprasad (9) it was held by a 
Single Judge that an agreement to refer to 
arbitration matters in difference between the 
parties in a pending suit without the order 
of the Oourt under paras. 1 to 3 of Sch. II 
was illegaland could not be filed under 
para. 17. In Chanbasappa Gurushantappa 
v. Basalingayya Gokrunaya (10). Amberson 
Marten, C. J. had already considered 
(at p. 937*) that the better view was that 
para. 20 did not apply to arbitrations in a 
pending suit. But this view did not lead 
him to tke conclusion that there could be 

(6) 6 L B R 55; 15 Ind. Oas. 959; 5 Bur L T 125, 

(7) 37 B 639; 19 Ind. Cas, 788; 15 Bom L R 340, 

(8) 49 C 608; 69 Ind. Cas. 808; AI R 1922 Oal 404, 

(9) 54 B 197; 124 Ind. Oas. 119; A I R 1930 Bom 
98; 31 Bom L R 1403; Ind, Rul. (1930; Bom 217. 

(10) 51B £08; 105 Ind. Cas. 516; AIR 1927 Bom 
565; 29 Bom L R 1254 (F B). 
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no room for the informal or uncontrolled 
arbitrations to which Rankin, J. had 
referred. Adopting the definition of ‘‘com- 
promise” in  Ainsworth’s Latin-English 
Dictionary as “a bond or engagement 
wherein two parties oblige themselves to 
stand to the arbitration of award of the 
umpire’ he considered that such an award 
could form the basis of a decree under 
O. XXII, r. 8, Civil Procedure Code. The 
parties to a dispute are never, of course, 
obliged to go to arbitration, and Sch. II 
only says they “may” do so. Within the 
compass of Sch. Il, as it appears to me, 
lie all the rules relating to arbitration, 
subject to the Proviso contained in s. 892 of 
the Code. If the parties toa dispute pur- 
port to go to arbitration but ignore these 
rules, it seems to me that there can be 
no award of which the Courts will take 
notice as such. Whether by some means, 
other than the methods of arbitration which 
are recognized by the Oourts, they arrive 
at alawful agreement or ccmpromise which 
adjust their ‘suit whclly cr in part does 
not depend upcn any matter relating to 
arbitration or award, but depends upon a 
plain issue of fact, independent of any 
reference to an informal or uncontrolled 
arbitration. In order to support the con- 
clusion at which he arrived, Marten, C. J. 
referred to the judgment of Sir Lawrence 
Jenkins in Pragdas v. Girdhurdas (11). 
But this was under the old Code which 
contained no such rule as has been en- 
acted in s. ¢9 of the present Code, and 
Sir Lawrence Jenkins expressly said that 
he could find nothing in Oh. XXXVII, 
that is of the old Code, which invalidated 
a preceeding nct in accordance with its 
provisions. When dealing with s. 83, 
Marten, C. J. said: 

“I think, however, it is sufficient to give full force 
to the word ‘shall’ in Sch. IL if one holds that 
Sch. Il governs any particular case so far as appli- 
eable but that if is not intended to be exhaustive 
or to prevent parties resorting to arbitration in 
some manner different from that expressly pro- 
vided for in Sch. II.” 

Iam unable to follow the argument that 
because reference to arbitration is permis- 
give and not obligatory, a reference, when 
made, can be made outside the rules which 
have been carefully drawn .up to cover, Bo 
far as can be seen, every class of arbita» 

“tion and to ezsure a proper supervision by 
the Court in each of them. I must respect- 
fully dissent from his conclusion that s. 59 
is not intended to be exhaustive in all cases 
in which the parties choose of their own 


(1) 26 B76; 3Bom LR 431. 
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free will to adopt a reference to arbitration 
as the method of settling their disputes. It 
is not that they are forbidden to adjust 
their difference by recourse to a third 
party; far from it. But unless the proce- 
dure prescribed in Seh. II is followed, there 
can be no award enforceable thereunder in 
the strict sense of the term; nor can there 
be any adjustment of the dispu'e by lawful 
agreement by reason of a submission alone 
or: unless the third party to whom they 
have recourse brings them in fact to an 
adjusiment by lawful agreement, In such 
a case the introduction of language 
describing his intervention as that of an 
arbitrator is inaccurate and serves merely 
to confuse the issues. In Girimo.i Dasi 
v. Tarini Charan (12, the eorlier Calcutta 
decision was followed by a Bench, and is 
now settled in Bengal: see Mahammad 
Mia v. Osman Ali (13). Similar decisions 
are to be found in Hari Prasad v. Soogni 
Devi (14) and Bhimraj Kanai Lal, Firm v. 
Munia Sethant (15). In the last mentioned 
case the matter came before the Court 
by way of revision, It is clear thatif a 
‘decree und r O. XXIII, r. 3, cannot be 
made, there was a want of jurisdiction in 
the Sukt-Divisional Court to make it. 
Apart from the cases already mentioned, 
two important autLorities were cited to us 
by Mr. Darwood who preferred in his argu- 
ment to deal at once, rather than by way 
of reply, with every decision which could 
be found unfavourable tohim. The first of 
these is Gajen lar Singh v Durga Kumari 
(3) but on cereful perusal of the judgments 
it will be observed that it is by no means 
a strong authority for the contention of the 
respondent here. Walsh, J., in one of tke 
majority judgments, explained that be did 
not propose to consider the difference which 
had arisen in various cases cited from 
different High Courts with regard to the 
difficulties in applying r. 3, O. XXII. His 
reason was that he was satisfied that the 
facts in the case brought it within the 
provision of the Oode : 


“The transaction proved before us seems to me 
to be an agreement, compromise and satisfaction 


of the whole of the subject-matter in appeal.” 


Whether he was right in reaching such 
a conclusion appears to me to be beside the 
point, Having arrived at it, he could ignore 


(12) 55 O 528; 104 Ind. Sas. 360; A IR 1927 Cal 
887; 47 O L J 59; 33 O W N 390. =f 
(18) 62 O 229; 155 Ind. Oas. 915; A I R 1933 Oal 
239; 60 O L J 173; 39 O W N 480; 7 R O 617. 
om 3L L J 162; 67 Ind. Oas. 123; A I R1921 Lah 
(15) 14 Pat 799; 156 Ind. Cas. 1050; A IR 1935 
Pat 343; 16 P L T 280; BRP 58. 
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these differences. But Mukerji, J. did not 
view in the same light and he proceeded to 
make a careful examination of the question 
of law which thereby became in his opinion 
a vitalone. One of the questions which has 
arisen is whether the words ‘any other 
law for the time beihg in force” ins 89, 
Civil Procedure Code, can include O. XXIII, 
r. 3. I am firmly of opinion that they 
cannot. As Mukerji, J. dealt with this 
matter amongst others exhaustively in the 
judgment referred to, I am content to say 
first, that “any other law for the time 
being in force” must, in my opinion, mean 
an enactment relating to arbitration, as 
where in certain classes cf agricultural 
disputes reference may be made by the 
application of some local enactment to the 
decision of the Collector for the final 
determination of matters in issue; secondly, 
that in my opinion a reference in the Code 
to “any other law” cannot be construed 
to mean some other part of the Code itself; 
and thirdly, that it would have been easy 
for the Legislature, if recourse to O. XXIII, 
r. 3 in cases of arbitration hid been 
intended, to’ include some words making 
this plain rather than deliberately to employ 
words which do not relate to arbitration at 


all and would appear to have no connection ` 


with it, except by dint of meticulous 
research in the Latin dictionary. I do 
not see how a dispute can be said to have 
been adjusted when one of the parties 
thereto energetically denies that the adjust- 
ment is satisfactory. The rule deals with 
an adjustment by compromise and not with 
& compromise merely. In my opinion 
adjustment means setilement and the 
harmonizing of disputes, and where there 
is no settlement and no harmony, a dispute 
cannot be said to have been adjusted by 
“way of lawful agreement or compromise, 
or at all. It appears to me entirely wrong 
to import into the meaning ofthe words 
used in O, XXIII, r. 3, some connotation 
which is at variance with the provisions of 
s. 89 and of Sch. II. I respectfully associate 
myself with the conclusion of law arrived at 
by Mukerji, J, so far as they relate to the 
present application, as well as with those 
of Rankin, J. to which I have already 
referréd. The remaining case cited tous is 
that in Subbaraju v Venkataramaraju (16), 
A Full Bench in that case agreed with 
the meaning which had been given to the 
word’ “compromise” by Marten, O. J. in the 


(16) 51 M 800; 113 Ind. Oas. 632; A IR 1928 Mad 
1025; 55M L J 429; 28 L W 321 (FB), 
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Bombay case, Phillips, J. said: 

“It is difficult to see on what principle parties 
who agres to accept a fixed sum in satisfaction of 
a claim can be said to compromise that claim 
whereas if they agree to accept a sum which is to 
be fixed by some one else that does not amount 
to a compromise ” 


Now the governing word ia O. XXII, 
r. 3, appears to ms to be not “compro- 
mise” bat “adjustment” and in the former 
instance given, it is C'ear that the parties 
have adjusted their dispute; in tha latter 
case if their agreement is merely a 
reference to arbitration, then it appears 
to me that they must conform to the rules 
under which the Court will enforce awards. 
The agreement to proceed to arbitration 
is not an “adjustment by any lawful 
agreement or compromise” because it is 
an agreement to enter upon proceedings 
which are under the supervision of the 
Courts, It is not complete in itself, since 
the validity of the acts to be done and 
the methods by which they are done 
remain open to challenge in the Courts 
according tothe rules laid down in Sei. IL 
True, the parties may agree to accept the 
award of an arbitrator; but the Courts 
will refuse to enforce the award if his task 
is performed mala fide; as for instance, 
if he takes a bribe or refuses to 
hear one of the parties. They keep a 
check upon the proceedings, and onca the 
parties enter into such an agreement their 
method of enforcing the award is that 
which is laid down by Sch. If and none 
other, If they mutually agree to the terms 
of the award after it may become an 
adjustment by lawful agreement; but if 
they do not, if cannot be s9 recorded. 
Thus, I concur with the observation of 
Beaman, J. in Rukhanbai v Adamji (17) 
at p. 74 that J 

“a mere agreement to refera matter to arbitration 
cannot, logically and without unduly straining 
language, be fairly called an adjustment of a 


(17) 33 B 69 at p. 74; 1 Ind. Oas. 622; 10 Bom L R 
366. 
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by the party defrauded prevents him from 
saying that the matters in dispute have 
not been adjusted by lawful agreement 
or compromise. With these considerations 
in mind I pass to consider the case in Laljee 
Serang ve Chander Bhan (D, which, in my 
opinion, can no longer be regarded as good 
law and which must be overruled. It is 
somewhat unsatisfactory to be unable to 
learn from the report whether the parties 
had agreed to accept the award after it 
bad been made and had thus by a lawful 
agreement arrived at an adjustment of 
their dieputes. That this may have been 
so appears likely from a passage in the 
leading judgment of Cunliffe, J. at p. 44*: 
“Quite apart from the interpretation of the language 
used in O, XXII, r. I should have thought 
also that the Court had an inherent power to con- 


firm any reasonable agreement between the parties 
appearing before it.” 


The existence of an agreement arrived at 
after the award had been made would, of 
course, have enabled the Court to record it as 
an adjustment upon that basis alone, But 
the Oourt proceeded to consider not whether 
the award had been accepted by both parties, 
but whether, apart from its acceptance, it 


could be recorded and confirmed in the terms © 


of a decree. In determining whether the 
words “any other law for the time being 
in force” could refer to an order under 
the Code itself having no express reference 
to arbitration, Cunliffe, J. was content to 
observe that he knew of no other law to 
which these words could possibly be appro- 
priate. I do not find it necessary to 
inquire more precisely whether such a law 
exists here, or may have existed at some 
time in geome part of India. In my opinion 
the construction to be placed upon the 
words is not that some enactment must 
be found to fit them. In other respects 
my reasons for differing from the conclu- 
sions arrived at by this Bench have been 
sufficiently explained. I am therefore of 
opinion that this case must go back to 
the Sub-Divisional Judge with the instruc- 
tions that in the light of these proceedings, 
he has no jurisdiction to pass the decree 
under O. XXIII, r. 3, againet the defendant; 
and the decreé passed must accordingly be, 
and is, set aside, with costs ad valorem. 


< Mya Bu, J.—I concur. 
Mosely, J.—I concur, 


8. Decree set aside. 
l Case remanded. 
Pago of 9 R [Ed] -o 
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LAHORE HIGH COURT 
Criminal Miscellaneous No. 15 of 1939 
February 14, 1939 
ABDUL Rasaip, J. 
EDWARD FE W—PeEtitionEr 


versus 
EMPEROR— Oppcsite Party 

Criminal Procedure Code (Act V of 1898), 
s8. 561-A, 369—There is no conflict between s. 369 
and 8. 561-A—High Court, tf has power to alter or 
Teen its own judgment—Such power, when exer- 
cised. $ 

Section 561-A, Criminal Procedure Code, does not 
confer upon the High Court any new powers but 
merely declares that such inherent powers as the 
Court may possess shall not be deemed to be 
limited or affected by anything contained in the 
Code. The High Court has therefore no power to 
alter or review its own judgment in a criminal 
cese, „once it hag been pronounced and signed ex- 
cept in cases where it was passed without juris- 
diction or in default of appearance without an ad- 
judication on the merits or to correct a clerical 
error; nor is there any conflict between that section 
and s. 369 of the Code. In such a case tke only 
authority that can interfere is the Provincial Gov- 
ernment, Raju v, Emperor (3), relied on. In the 
matter of Her Kishen Lal (1) and Emperor v. 
Kash Behari Singh (2), explained and distinguish- 
ed. 

Cr. Mise. for issue of direction in tke 


nature of Habeas Corpus. 


Mr. K. L. Gaubu, for tLe Petitioner. 

Mr. Muhammid Monir, Assisiant to the 
Advocate:-General, for the Crown. 

Order.—One Archibald Carmault Bene- 
dict was sentenced to five years’ rigorous 
imprisorment undars. 420, Penal Code, by 
Mr. P.N, Luthra, Magistrate, First Class, 
by his order dated August 22,1935. The 
conviction was 01 two counts and the 
convict was sentenced to three years’ 
rigorous imprisonment on the first count and 
two years’ rigorous imprisonment on the 
seccnd count, and the sentences were 
ordered to run consecutively. The convict 
appealed to this Court and his appeal was 
heard and dismissed by Agha Haidar, J. on 
January 20, 1936 (Criminal Appeal No, 937 
of 1935). The present petition has been 
presented to this Court under ss. 491 and 
561 (a), Criminal Procedure Code,. by Mr. 
Edward Few, the President of the Punjab 
Branch of the All India and Burma Anglo- 
Indian and Domiciled European Associa- 
tion. It hes been pointed out in the peti- 
tion that Archibald Carmault Benedict is a 
member of the domiciled European and 
Anglo-Indian Community and that under 
s., 34-A, Oriminal Procedure Code, he-could 


not be sentenced to a term of imprisonment 


exceeding two years by a Magistrate of the 
First Class, It is further. stated in the 
petition that this point was ‘overlooked both 
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at the time of ‘the trial and at the time 
of the hearing of the appeal in the High 
Court. 

I am of the opinion that I am precluded 
from taking any action on the present 
petition by the provisions of s. 369, Oriminal 
Procedure Code. This section lays down 
that in the case of a High Court established 
by Royal Charter, no judgment can be 
altered or reviewed by a Judge when he 
has signed the judgment except to correct 
a clerical error. Even Agha Haidar, J. 
could not review his own judgment and 
reduce the sentence once he had rejected 
the appeal. It is not, therefore, open to me 
to review the judgment delivered by Agha 
Haidar, J. Mr. Gauba places his chief 
reliance on In the matter of Har Kishen 
Lal (1) and Emperor v. Rash Behari Singh 
(2). In my opinion, the reported cases 
are of no assistance in the determination 
of the question involved in the present 
petition. In the matterof Har Kishen Lal 
(1) was a case of contempt of Court and the 
question whether a High Oourt can or 
cannot review its own judgment was aeibher 
raised nor discussed in the jadgment. It 
is also very doubtful whether the provisions 
of the Code of Oriminal Procedure would 
apply to cases of contempt of Court. In 
Emperor v. Rash Behari Singh (2) the 
appeal of the convict had been rejected, 
but a reference made by the learned 
Sessions Judge as to the time when the 
sentence of whipping was to be carried out 
was still pending in Oourt, and the Court 
accepted the recommendation of the learned 
‘Sessions Judge and varied the time of the 
infliction of the stripes only. It was 
observed in the judgment that so far as the 
substantive sentence was concerned, the 
High Oocurt could not interfere once the 
appeal had been rejected. In Raju v. 
Emperor (3) it was held by a Division Bench 
of tnis Court that s. 461-A, Criminal Proce- 
dure Code, does not confer upon the High 
Court any new powers but merely declares 
that such inherent powers as the Court 
may possess shall not be deemed to be 
limited or affected by anything contained 
in the Code. Tae High Court has, therefore, 
no power to alter or review its own judgment 


(1) A I R 1937 Lah. 497; 170 Ind. Oas. 375; I LR 
(1937) Lah 69; 38 Cr. L J 823; 39 PL R733; 10 R L 
103 (S B). 

(2) A I R 1934 Pat. 551; 152 Ind. Uas. 291; (1934) 
ia Oas. 1195; 36 Or. L J 100; loP L T 475;7 R P 

(3) 10 L 1; 110 Ind. Cas. 221; AI R 1928 Lah. 
RIA 29 Or. LJ 669; 30 PL R 247; 10A I Or. R 
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in a criminal case, once it has been proe 
nounced and signed except in cases where 
it was passed without jurisdiction or in 
default of appearance without an adjudica- 
tion on the merits or to correcta clerical 
error; nor is there any conflict between 
that section and s. 369 of the Code. A 

It appears to me that the only authority 
that can interfere at the present stage is 
the Provincial Government. The case is a 
fit one for the interference of the Provincial 
Government if it is established that A. O. 
Benedict is a European British subject, and 
that the provisions of s. 34-A, Oriminal 
Procedure Code, are applicable in his case. 
With these observations I dismiss this peti- 
tion. 


8. Petition dismissed. 


CALCUTTA HIGH COURT 
Special Bench 
Criminal References Nos. 2 and 3 of 
1939 
: June 7, 1939 
Deraysyize, C. Ja NASIM ALI AND 
Rau, JJ. 
EMPEROR—PgosgoUToR 
versus 
HEMENDRA PROSAD GHOSH axp 


ANOTHER—ACOOUSED 

Penal Code (Act XLV of 1860), ss. 121-4, 17— 
Ministers of a Province, whether “the Government” 
within meaning of 3. 124-A and s. 17—Whether 
“officers subordinate’ to Governor within meaning of | 
s. 49, Government of India Act, 1935, (25 & 26 Geo. V, 
Ch. 42)—Criminal Procedure Code (Act V of 1898), 
8. 432—Making of referencein form which involves 
giving decision on law divorced from. facts is undesir- 
one — Desirable course is to use second part -of 
a. 432, 

Ministers chosen from the elected representatives of 
the people of the Province forthe purpose of carrying 
into effect, if possible, and within prescribed Limits, 
their wishes, andacting as advisers to the Governor, 
cannot be described as “officers suborninate” tothe 
Governor within the meaning of s. 49, Government of 
India Act, 1935. It fellows, therefore, that although 
in popular language, the Ministers may be referred 
to as “the Government” they are not “tho Govern- 
ment" within the meaning of ss. 17 and 124-A, Penal 
Oode. g 

Although the Presidency Magistrates have, under 
B. 432, Oriminal Procedure Code, the power to refer 
for the opinion of the High Gourt any question oflaw 
which arises at the hearing of any case pending” 
before them, it may be undesirable to make the 
reference in the form which involves giving a deci- 
sion on law, divorced to some extent from the facts. 
The more desirable course is for the Magistrate to use 
the second part of s. 432, Uriminal Procedure Code, 
By adopting this course, duplicity of hearing in both 
Courts would probably be avoided and all the factg 
would be before the High Gourt once for all, 
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‘Sir A. K Roy (Advocate-General) and 
Mr. Anil Chandra Roy Chowdhury, for the 
Crown. 

Messrs. N. K. Basu, Satindra Nath Mukher- 
jee, S. C. Talukdar, Sukumar Dey, Sisir 
Kumar Basu, Pasupati Bhattacharjee and 
Phanindra Nath Mookerjee, for the Accused. 


OPINION 


The two articles out of which these two 
references arise are alleged to be attacks 
upon the Oouncil of Ministers in Bengal 
and it is complained that they are seditinus 
and in breach of s. 124-A, Indian Penal 
Code, which provides: 

“Whoever by words, either spoken or written, or 
by signs, or by visible representation, or otherwise 
brings or attempts to bring into hatred or contempt, 
or excites or attempts to excite disaffection towards 
His Majesty or the Government established by law 
in British India, shall be punished with trans- 
portation for life or any shorter term, to which fine 
may be added, or with imprisonment which may 
extend to three years, to which fine may beadded, 
or with fine.” 

Section 17, Indian Penal Code, provides: 

“The word ‘Government’ denotes the person or 
persons authorized by law to administer executive 
government in any part of British India.” 

The questions asked are: Undar case 
No. 2 of 1939 (a) whether the Hon’ble 
Ministers of Bengal are subordinate officers 
to H. E. the Governor within the meaning 
of s. 49, Government of India Aci, 1935? 
(b) whether the Council of Ministers should 
be considered as “Government established 
by law.” 

Under casa No. 3 of 1939 (a) whether 
the ministry of a Province can be said 
to. form a part of the executive Govers- 
ment of that Province in the sense implied 
by s. 17, Indian Penal Code ? i 


The reference is under the first part of 
8. 432, Oriminal Procedure Code, and asks 
us specific questions but does not enable 
us to deal completely and finally with the 
matter. Tne Government of India Act, 
1935, defines the rights and duties of 
ministers and their relation to the Govern- 
ment of a Province. ; y 

Section 49 (1) of the Act provides that 

“ ‘the executive authority’ (which is the same thing 
in our opinion ag legal authority to administer 
executive Government of a Province) ‘shall be 
exercised on behalf of His Majesty by the Governor 
Sa, directly or through officers subordinate to 

im. 

Section 59 (1) provides: 

“All executive action of the Government of a 
Province shall be expressed to be taken in the name 
of the Governor.” 

Section 50 (1), provides: 

“There shall be a Council of Ministers to aid and 
advise the Governor in the exercise of his functions, 
except in so far as he is by, or under this Act, 
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required to exercise his functions or any of them 
in his discretion.” 

Section 51 (1) provides: : 

“The Governor's Ministers shall be chosen and 
summoned by him, shall be sworn as members 
of the Council, and shall hold office during his 
pleasure,” f 

Sub-section (4: of s. 51 provides: 

“The question whether any, and if so, what 
advice was tendered by minister’ to the Governor 
shall not be inquired into in any Court.” 

Subesection (5) of 8, 51, provides: 

“The functions of the Governor under this section 
with respect to the choosing and summoning and 
the dismissal of ministers, and with respect to 
the determination of their salaries, shall be exercised 
by him in his discretion.” 

Section 53 provides that the Instrument 
of Instructions which it is proposed that 
His Majesty shall issue to the Governor 
shall be laid before Parliament previous 
to issue. In para. 8 of the Instrument 
of Instructions issued to the Governor of 
Bengal it is stated: 

“In all matters within the scope of the executive 
authority of the Province, save in relation to func- 
tious which he is required by or under the Act 
to exercise ia his discretion, our Governor shall 
in the exercise of the powers conferred upon him 
be guided by the advice of his Ministers, unless..." 

Section 59 (3) provides: 

“The Governor shall make rules for the more 
convenient transaction of the business of the Provincial 
Government, and for the allocation among ministers 
of the said business insofar as it is not business 
with respect to which the Governor is by or under 
this Act required to act in his discretion.” 


There is no specific provision in the 
Government of India Act nor in any 
other Statute or Act which we are aware 
of vesting the ministry with executive 
functions. On the cther hand such func- 
tions “shall”, in the words of s. 49 of 
the Act, “be exercised by the Governor 
either directly or through officers subor- 
dinate to bim.” The use of the word “aid” 
in s. 50 does not, in our view, vest the 
ministers with any right to exercise execu- 
tive authority, since such a construction 
would be contrary to the clear provision 
in s. 49, nor, can tke rules for the transac- 
tion of the business of the Government 
of Bengal made under s. 59 (3) of the Act 
override or alter, in law, the same clear 
provisions. Again, the Instrument of 
Instructions, which cannot be and does not 
purpo:t to be, in contradiction of the Act, 
clearly contemplates the Governor exercising 
the powers conferred upon him (Save where 
in certain instances specified he acts alone) 
“guided by the advice of his ministers.” 
Tne Instrument of Instractions contemplates 
the Governor, and not the ministers, exercis- 
ing executive authority. The position 
appears to be that, unless the ministry can’ 
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be held to consist of officers subordinate 
to the Governor within the meaning of 
B. 49 (1) of the Act, it cannot exercise 
executive functions. In our view, ministers 
chosen from the elected representatives of 
the people of the Province for the purpose 
of carrying into effect, if possible, and with- 
in prescribed limits, their wishes, and acting 
as advisers to the Governor, cannot be 
described as “officers subordinate” to the 
Governor within the meaning of sg, 49, 
Government of India Act, 1935. It follows 
therefore that althcugh in popular language, 
the ministers may be referred toas “the 
Government” they are not "the Govern: 
ment” within the meaning of ss. 17 and 
124-A, Indian Penal Code. Whatever 
may happen in practice, the ministers 
are, in law, the Governor's advisere. For 
these reascns we are of the opinion that 
tbe- answers to all the three questions 
put to us is “No.” . 

Although the Presidency Magistrates 
have, unders 432, Criminal Precedure Code, 
the power to refer for the opinion of the 
High Court any question of law which 
arises at tbe hearing of any case pending 
before them, it may be undesirable—and 
in our view in this case it was undesir- 
able—io make the reference in the form 
it came before us. Ithasinvolved giving 
a decision on law, divorced to some extent 
from the facts. It may be that when the 
learned Magistrates have dealt with these 
charges according to law, the same matters 
may come befcre this Court on appeal. 
The more desirable course is for the 
Magistrate to use the second part of s. 432, 
Oriminal Procedure Code, which provides 
that he may give judgment in any such 
case subject to the decision of the High 
Court on such reference. By adopting 
this course, duplicity of hearing in both 
Courts would probably be avoided and all 
the facts would be before this Oourt once 
for all. Section 205 (1), Government of 
India Act, 1935, provides: 

“An appeal shall lie to the Federal Court from 
any judgment, decree or final order of a High Court 
in British India, if the High Court certifies that 
the case involves a substantial question of law as 
to the interpretation of this Act or any Order in 
Qouncil made thereunder, and it shall be the duty 
of every High Oourt in british India to consider 
in every case whether or not any such question is 


involved and of its owu motion to give or to 
withhold a certificate accordingly.” 


In our opinion this case involves a sub- 
stantial question of law as to the inter- 
pretation of the Government of India 
Act, 1935. But at the same time we are 
ef ths opinion that the decision we have 
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given is an opinion and not a judgment 
or decree or final order of the Oourt. It 
may be that hereafter the same matter 
will come before us again after it has 
been dealt with by the Presidency Magis- 
trates. Accordingly, we give no certificate, 


B. Answer in negative, 


LAHORE HIGH COURT 
Criminal Revision No. 9 of 1939 
February 14, 1939 
Din MUHAMMAD, J. 
RATAN AND OTHESS—PETITIONERS 
versus 
TIKA—RasponpENT 

Criminal Procedure Code (Act V of 1898), ss. 145, 
537—Failure of Magistrate to make order under 
a. 145 (1) or failure to serve notice on opposite 
party or toaffiz copy of order to conspicuous place 
near land or to record finding in final order that 
danger of breach of peace exists, whether defecta 
curable by 3.5%7—Whether vitiate proceedings under 
s. 145 when parties are not prejudiced. 

Omission by Magistrate to make initial order as 
required by subs. !1) of s. 145, Criminal Procedure 
Oode, failure to serve notice onthe opposite party 
according to law, or failureto affix a copyof the 
order made by the Magistrate to some conspicuous 
place at or near the subject of dispute ; and failure 
of the Magistrate to record a finding even in the 
final order that there was a danger of a breach of 
the peace abcut the land in dispute, are all defects 
which s 537, Criminal Procedure Code,can cure 
and are not therefore sufficient to vitiate proceed- 
ings under s. 145 when the parties are not in any 
manner prejudiced. 

(Case-law referred to.] 

Or. Rev, case reported by the District 
Magistrate, Rohtak, with his letter No 50 
of 1938. : 

Mr. Faqir Chand Mittal, for the Peti- 
tioners. 

Mr. Qabul Chand Mittal, for the Respon- 
dent. 


Order.—Thiscase has heen reported 
by the District Magistrate, Rohtak, in the 
following circumstances. A case under 
s. 145, Criminal Procedure Code, was started 
by the respondent Tika, against the 
petitioners. The Magistrate who took cog- 
nizance of the case referred the matter to 
the Qanungo for report. The Qanungo 
submitted areport but failed to express 
any opinion on the question whether a 
dispule likely to cause a breach of the 
peace existed or noi. Thereupon, the 
Magistrate once more called upon ihe 
Qanungo to clarify that matter. In the 
report subsequently submitted by the 
Qanungo, he remarked that such a dispute 
did exist. Unthis the Magistrate recorded 
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an order issuing notice to allthe petitioners. 
This notice was served on the petitioners 
but no copy of it was affixed to any con- 
spicuous place ator near the subject of 
dispute as required by sub-s. (8) ofs. 145, 
Criminal Procedure Oode, The petitioners 
duly appeared in Court and inthe joint 
written statement put in by them traversed 
all the allegations made by Tika, including 
the existence of a dispute likely to cause 


‘a breach of the peace. The parties 
were then called upon to produce 
all such evidence as they considered 


necessary and ultimately the Magistrate 
made an order declaring Tika to be in 
possession of the land in dispute. The 
petitioners submitted.a petition to the 
District Magistrate against that order with 
the result as stated above. 


The District Magistrate has based his 
recommendation on the grounds (a) that 
no initial order as required by sub-s, 
(1) of s. 145 was made; (b) that no notice 
was served onthe opp<site party accord- 
ing tolaw, nor was acopy of the order 
made by the Magistrate affixed to some 
conspicuous place at or near the subject 
of dispute; and (c) that even in the final 
order the Magistrate did not record a 
finding that there was a danger of a 
breach of the peace about this 
In this connection he relied on the authori- 
ties of this Court reported in Hakam v, 
Ralia Ram (1, Emperor v. Sis Ram (2) 
and Chanan Singh v. Emperor(3), In my 
view, however, the matter is not so simple 


as it appears to be at first sight anad- 


there is a vast array of acthorities 
against the proposition advanced by the 
District Magistrate, see Muhammad Sharif 
v: Dhanpat Rai (4), Sajad Hussain vV. 
Nanak Chand, 39 Ind. Oas. 301 (ə) and 
Nur Bakhsh v. Emperor, 39 Ind. Cas. 1001 
(o) Barmha Singh v. Emperor (1). and 


(1) A IR 1924 Lah, 91; 74 Ind, Cas. 79; 24 Or, L 

51; 4 L 66. : 
: ® AIR 1930 Lah. 895; 128 Ind. Cas. 313; (1930) 
Or. Cas. 991; 32 Or L J 139; 12 L L J 347; Ind. Ral. 

31) Lah 4l. . 
D AIR 1938 Lah. 345; 176 Ind. Oas. 124; 39 Or. 
L J 7202; 40 P L R20; 11 RL 165. 

(4) 68 PL R 1914; 23 Ind, Oas. 487; AIR 1914 
“Lah. 295; 15 Or, L J 279. 

(5) 39 Ind. Oas. 301; AI R 1917 Lah. 35; 18 Or. L 


L: 
; D 39 Ind. Oas. 1001; A I R 1917 Lah, 35,18 Or. L 
J 633; 26 P W R 1917 Or. À 
(7) 54 A 1002; 142 Ind. Oas. 532; AI R 1932 ALN 
681; (1932) Or. Cas. 936; 34 Or. L J425; (1932) A L 
J 865; LR 13 A 154 Or; Ind. Rul, (1933) AH, 
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Kapur Chand v, Suraj Prasad (8). With. 
all respect to the learned Judges who have 
laid down to thecontrary,I am personally 
inclined tothe view that s. 537, Criminal 
Procedure Code, cures the defects pointed 
out by the District Magistrate. That - 
section clearly refers to any error, omission 
or irregularity in any proclamation, order 
of judgment before or during trial, orin . 
any enquiry or other proceedings under. 
the Criminal Procedure Code, and defi- 
nitely states that unless any such error, 
omission or irregularity has occasioned . 
afailure of justice, no finding, sentence 
or order can be altered or reversed on 
appeal or revision, In the Explanation 
appended to that section it is enacted ihat 
in determiniog whether any error, omission 
or irregularity in any proceedings under 
this Code has cccasioned a failure of jus- 
tice, the Court shall have regard to the 
fact whether the objection could or should 
have been raised atan earlier stage in 
the proceedings. It is admitted ‘that no 
such objection was ever raised by the 
petitioners during the time the proceedings’ 
were going on before the Magistrate and. 
even before the District Magistrate, their 
petition for revision did not refer to these 
defects at al), It can safely be inferred 
therefrcm that the peliticners had nct been 
prejudiced in any manner, This being 
so, any omissicn of the nature indicated 
by the District Magistrate in the order, 
proclamation or judgment will not be 
sufficient to Vitiate these proceedings. 
The order made by the Magistrate is quite 
justified inlaw and is amply warranted 
by the facts onthe record. Sitting asa 
Court of Revision, I should not interfere 
with an order which does complete justice 
between the parties. I accordingly decline 
to accept the recommendation of thé 
District Magistrate and dismiss the peti» 
tion. 


S. Petition dismissed. 


(8) 55 A 301; 142 Ind. Oas. 537; A I R 1933 All. 
264; (1933) Cr. Cas. 434; 34 Or. L J 414; (1933) AL 
J 188; fnd. Rul. (1933) All, 125; LR 14 A 48 Or- 
(F B). ; 
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MADRAS HIGH COURT 


Application No. 1610 of 1938 in O. P. 
No. 158 of 1938 


September 5, 1933 
VENKATARAMANA Rao, J. 


In re TRAVANCORE NATIONAL AND 
QUILON BANK, Lrp, 


L. RAGHURAJA BHARATHI AND oTases 
—APPLICANTS i 

Companies: Act (VII of 1913), 55. 153, 271—Bank in- 

corporated in Travancore State, having central office 

at Madras—Order for winding-up passed by Travan- 

core Court—Proceedings for winding up pending in 


Madras High Court — Application under s. 183 held 
| could be entertained by Madras High Court—Assum- 


ing Travancore to be principal domicile of Bank 


. scheme held could be initiated and got provisionally 


sanctioned in Madras High Court—Hapressions ‘com- 


. pany and ‘Court’, meaning of —Foreign company hav- 
“ing central office an British India —British indian 
* Courts can entertain application under s.153—Scope 


of s. 198 — Application for winding up foreign com- 


. pany made to Court in British [ndia—Jurisdiction 


2 


of such Court to entertain application under s. 153 
before passing order of winuaing up—Scheme unaer 
8. 153—1t must be based on correct informution and 


/.data—Information if not correct, Court can call for 


report giving fair idea of company's affairs then 


_extsting—Discretion to be exercised under 3. 153 (1) 


—dcheme under s. 153 is provision with respect to 
winding up within meaning of s. 271—-Company— 
Dissolved company and one wn liquidation — Vistinc- 


- tion—Domiciie—W nat 13, explained. 


, had its central oilice of business at Madras. 


Where an order for winding up of a company has 


` been passed by the Court of the principal dumicile, 


similar order need not automatically follow in other 
Oourts huving ancillary jurisdiction where similar 
proceedings tor winding up might be pending. such 
Courts may, in the inte:ests uf tue creditors on practi- 
cal considerations, find it just aud equitable to pass 
an order for winding up, but there is nothing to oblige 
them to passthe order. jp, 35s, col. Lj - 

JA certain bank incorporated in ‘Travancore State 

An 
order for winding up the bank was pussed in the 


` Travancore Court and similar proceedings were also 


. pending inthe Madras High Gourt. | 
“< under s, 1.3, Qompanies Act, for sanctioning a scheme 
‘ of comprumise was made 


An application 


to the Maaras High 


“Qourt : 


Heid, that the Madras High Uourt had jurisdiction 
-to entertain the-application, as, the central office of 
tne bank was at Mauias. = 

Heta, also that even assuming Travancore state to 
be the principal domicile of the bunk, as Madras 


“High Uvurt was not subordinate to nor an agent of the 


*Travanco.e Uourt bus had complete contol uyer the 


conduct of its own liquidation according to its 
forensic rules, und us it could pass a separate winding 
up order for the purpose of having cuntrol over the 
Brith indian assets iu the interests of the British 
Jadian creditors, there was nothing to prevent the 
scheme being initiated in the Madras High Court, and 
being provisionaliy sanctioned and the same being 


“adopted by the Travancore Uourt. 


Heid, further that there was nothing to preclude 
the Madras High Uourt from summoning a meeting of 
all the creditors in British India or outside it and 
eliciting expression of their Views or at least to 
summon meeting of the British-ludian creditors aad 
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getting the approval ot the majority to such a 
scheme. 

[English case-law discussed.] 

As a foreign company ig liable to be wound up asan 
unregistered company within the meaning of s. 271, 
Companies Act; the expression ‘company’ in s. 153 
which means a company liable to be wound up under 
the Act, would include a foreign company. The 
expression ‘Court’ in the caseof an unregistered 
company including a foreign company would mèan 
“the Court in which the said company is liable to be 
wound up”. Hencsin the case of a foreign com- 
pany having its central office in British India, the 
High Oourt within whose jurisdiction such office is 
situated has jurisdiction to entertain an application 
under s. 153 at the instance of a creditor ora mem- 
ber of such foreign company. ` 

Section 153, Companies Act, is intended to apply 
both to the case of a going company not in liquida- 
tion and to the cage of a ‘company in liquidation and 
there is no reason why one should restrict it to the 
case of a winding up in the case of a foreign com- 


“pany. Thesection confers jurisdiction to deal with 


>a scheme, but how the scheme when sanctionéd can 


: be rendered effective and operative on the company 


as awhole does not affect the jurisdiction of the 
Court to deal with it. [p. 357, col. 4.1 
Once an'application for winding up a foreign Com- 
pany has been made to the Oourt in British India 
and the jurisdiction of that Court has been invoked, 
ı the expression “Uourt” in s.153 must mean the Uourt 
_inwhich the company is being soughtto be wound 
, up, and such Court therefore will have jurisdiction 
to entertain an application made by a member or 
' creditor of such ‘company under 8, 153 even before 
an order for winding up is ‘passed by such Uourt, 
The right to apply under s. 153, in such a case, is not 
_ restricted only to a liquidator. 
if the crediturs are acting on sufficient inf rmation 
and with time to consiuer what they are about 
and are acting honestly, they are, much better 
judges of whatis to their commercial advantage than 
the Court can do. In re Hnglish, Scottish and 
Australian Chartered Bank (1), relied on. [p. 363, col. 


a 


‘herefore it is very essential that any scheme which 
ig put forward before the general body of creditors 
must, as-far as possible, be based upon correct in- 
formation and data but that does not mean that the 
application for sanctioning a scheme should be reject- 
ed ifthe information is not accurate and completes, 
In such a case the Uourt can call fora report in as 
short a time as possible which will give a fair idea 

„of the affairs of the company at that moment, and on 
that state uf information the scheme as adumbrated 
or with the necessary amendments can be circulated 
alung with the report. Inre Northumberland and 
Durnam District Banking Co.(9), referred to. libid.j 

In all concerns of, the company whether in the 
matter of winding up or inthe matter of a scheme, 
the policy of the Act seems to beto ascertain the 
wishes of the creditors as expressed by the majority 
of them subject to the righty of the miuority being 
safeguarded. Kut no Oourt is entitled to say that 
ib will not ascertain the wishes ef the majority in 
regard to a proposed scheme, Although under ci, (1) 
ofs, 153 a certain discretion is vested in Court, yet 
the scope of that discretion is limited. A Cour$ 
Ought not 10 decline to order a meeting unless the 
proposals are illegal as being in contravention of the 
provisions of the Companies Act or incapable of 
modilication im view of ascertained tacts so that it 
would be a waste of time and expenditure to circulate 
them. |p. 365, col. 2.) . g 

A scheme under-s. 193 provides an alternative mode. 


354 
of winding up. It isa provision to avert a winding 
up and therefore a provision with respect to the 
aie up within the meaning’ of 8.271. jp: 362, 
col, 1. 

A company which has been dissolved no longer 
exists as a separate entity capable of holding pro- 
perty or of being sued in any Court ; but a company 
in liquidation, although the administration of its 
affairs has passed to the Liquidator, retains its 
corporate existence. lf the liquidation should be 
annulled, the company will resume its powers, 
Employers’ Liability Assurance Corporation v. 
Sedgwick Collins and Co. (11), relied on.[p. 366, col. 2.] 

The domicile of a corporation is the place consider- 
ed by law to be the centre of its affairs, which 1) 
inthe case ofa trading corporation isits principal 
place of business, i. e., the place where the adminis- 
trative business of the corporation is carried on; (2) 
in the case of any other corporation is the place where 
its functions are discharged. The registration of the 
company is not for all purposes, of itself decisive. The 
question in each case is, where is it that the real busi- 
ness of the company is carriéd on? According to the 
answer to that question, the company's domicile must, 
inthe main, be determined. Hence the domicile of a 
corporation is the place where the centre of control 
is, where the directing power resides or, where the 
brain which controls the operations of the company is 
situate. {p. 358, col, 2.) 


Messrs. K. Bhashyam, V. P. Chakravarthi, 
Š. Parthasarathy, V.. K. Thiruvenkatachari, 
C. Krishuaswami Iyer, K. R. Shenoi, D. A. 
Shanmugasundarasami, K. R. Vepa, A. V. 
Seshaiya acd T. S. Venkatesa Iyer, for the 
Oreditors. 

Messrs. John and Row, for the Directors. 

Tie AdvocatesGeneral, for the Oficial 
Liquidator, Travancore. 


Order. — This is an application under 
s. 153, Companies Act, by three creditors of 
the Travancore National and Quilon Bank, 
Lid:, purporting to be on behalf of a large 
body of creditors of the said bank in the 
above O. P. No.. 158 of. 1938 a petition for 
the winding up of the said company now 
pending. ‘he application prays for an order 
that a meeting of fhe creditors should be 
called for the purpose of considering and 
approving with or without modifications a 
scheme of arrangement proposed to be made 
between the said bank and its members 
and creditors. Several objections have been 
raised both as to the maintainability of the 
application and as to the propriety and 
desirability of calling a meeting of the 
creditors by this Court. Before dealing 
with them it-is necessary to state a few 
facts. ‘he Travancore National and Quilon 
‘Bank, Ltd., was constituted by the amalga- 
‘mation in 1937 cf two separate banks, the 
Travancore National Bank, Ltd. and the 
Quilon Bank, Lid. The Travancore National 
Bank.was incorporated in the State of Tra- 
vancore in 1912 and Quilon Bank was also 
incorporated in the same Statein the year 
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)919. The name of the Travancore National 
Bank after its amalgamatioa with the Quilon 
Bank wes changed into the Travancore 
National and Quilon Bank. The regis 
tered offce of the bank after the amal- 
gamation was situate in Qmilon within tke 
jurisdicuon of the Travancore State and 
18 still situate there, but the central office 
of the bank was established in Madras 
and the bank also complied with the require- 
ments of s. 277, Companies Act, by filing 
with the Registrar, Joint Stock Companies, 
Madras, the necessary documents required 
by tLe said section. In the return the 
principal office of the company was stated 
to be at Christian College Buildings, 
Esplanade, Madras. The company did 
extensive banking business and its asyeis 
are reputed to be over three crores of rupees. 
The company has ¢0 brances of vhich 19 
are in the State of Travancore, 4 in the 
State of Cochin, 1 in the State of Pudu- 
kottah, 2 in the State of Mysore, 1 in 
the State cf Hyderabad, 1 in Coorg, 4 in 
Ceyicn, 3 in Bombay, 1 in Bengal, 1 in 
Dezhi, Lin Orissa, 210 the Bangal.re Can- 
tonment, 1 in Secunderabad ana 40 in the 
Presidency of Madras. The creditors of 
the bank number about 55,600 and the 
share-hoiders are about 4,000. The majority 
of the share-holders and creditors are in 
British India. Itis stated in the affidavit 
that the bank was directed aud managed 
from the central office in Madras by its 
Managing birectur and Joint Managing 
Director. ‘This has not been contradicted in 
any of the affidavits filed on behalf of the 
opposing creditors. The policy of the Bank 
was directed from the central office as 
aforesaid and from the affidavit filed by Mr. 
K. M. Eapen the centre of administrative 
control was in Madras. All the branches 
including the branchesin Travancore and 
other States, have to send their statements 
of account and other returns to the central 
oftice at Madras and they have to take 
orders irom the central office for all matters 
connected with the business in their respec- 
tive branches. All the information regard- 
ing the assets and liabilities of all the 
bianches was available at Madias and only 
those books which were statutorily required 
to Le kept under the Travancore Companies 
Regulation were kept at the Registered 
Office at Quilon. i 

Owing to an unprecedented run on the 
bank fcr scme months before June 21, 1988, 
the bank, it ie stared, was obliged to make 
an announcement in the terms of Ex. b, 
wherein it js stated that the bank was 
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and that all transactions of the bank in- 
cluding receipis and payments would be 
adjourned until July 1, 1938. This an- 
nouncement led tothe,making of applica- 
tions forthe winding up of the bank both 
in Travancore and in Madras and steps 
being taken in various places for safe- 
guarding the assets of tbe bank. An 
application seems to have been presented 
in the District Court of Quilon on June 23, 
1938, by a creditor of the bank for winding 
up the bank. A similar agplication was 
made on June 27, 1936, by one Mr. Barkat 
Ali, a creditor in this Court. On the said 
application my learned brother Stodart, J. 
appointed Mr. J. V. Pirrie and Mr. G. Gill, 
provisional Liquidators on July 2, 1933, and 
the said provisional Liquidators have been 
functioning from the said date. There was an 
appeal against the said order but the order 
has since been confirmed. On July 29, 1938, 
I gave directions for the advertisement of the 
petition for winding up and posted it for 
hearing on August 19, and the said direc- 
tions have been complied with, This appli- 
cation was moved ex parte before me on 
Augast 12, and I directed it to bə posted on 


: August 18. Meanwhile, proceedings for the 


winding up of the bank in Travancore went 
on and an crder for winding up was made 
by the District Court of Quilon which has 
Bince been confirmed by the High Court of 
Travancore and the said order has become 
final so far as the state of Travancore is 
concerned. It also appears from the affidavit 
filed in suppoit of the application that the 
creditors have also moved the Courts in 
Secunderabad and in Ceylon and proceed- 
ings for winding up are going on in the 
said places. This application, has been 
made evidently with the object of averting 
the winding up and a scheme has been put 
forward. It is stated in the affidavit that 
it has got the support of a large body of 
creditors to the value of 87 lakhs of rupees. 

Under s. 153 on an application of this 
nature, if the English practice has to be 
followed, which is also the practice to 
be followed under r. 108 of the Original 
Side Rules, in the absence of any rules on 
the subject either in the Act or in the Origi- 
nal Side Rules, the requisite notice for call- 
ing a meeting of the members and creditors 
has to be issued with appropriate directions 
in regard to the place and time of meeting 
and sucn other matters which in the exer- 
cise of its discretion the Oourt may chvose 
to direct, But as I have already stated, 
objections have been taken to the main- 
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tainability of the petition and also to the 
propriety of the exercise of my discretion 
in the particular case. Some creditors have 
supported the petition; others have opposed 
it. The Official Liquidator of Travancore 
is represented by the learned Advocate- 
General who represented to the Court that 
he was instructed toappear for the Official 
Liquidator and intimate to the Court that 
his client, the Official Liquidator of Tra- 
vancore would co-operate in the matter of 
liquidation proceedings in this Court. He 
more than once emphasised that he was 
there simply to notify his presence in this 
Court on behalf of the Official Liquidator 
of Travancore and to intimate that fact to 
me. Beyond that thesaid Official Liquida- 
tor has not taken any part either in 
opposing or in supporting the petition and 
whatever was urged by the learned 
Advocate-General was partly to assist the 
Oourt and partly in his own capacity as a 
creditor of the bank. 

Objections to the maintainability of the 
application may be formulated thus: (1) 
In the case of a foreign company, 3. 153 
is not applicable at all, at any rate, is 
not applicable before an order for winding 
up is made in this Court; (2) Even if an 
order for winding up is made, the applica- 
tion can only be maintained by the 
Official Liquidator; (3) The application 
under s. 153 in the case of a foreign 
company cannot be initiated in this Court 
but must only be initiated in the Court of 
the place where it was incorporated, at 
any rate, after an order for winding up 
has been made by that Court; (4) In the : 
case of a foreign company there can be no 
application to avert a winding up and the 
application if at all must be with respect 
to the winding up and-the present applica- 
tion is not one such-.and therefore must 
be rejected. In any event it was urged 
that the scheme proposed is impracticable, 
illusory and detrimental to the interests 
of the creditors and that the Court in the 
exercise of its discretion ought not-to 
direct a notice of the meeting at all 
and the applicatisn should be summarily 
rejected. 

In support of the contention that s. 153 
is not applicable to a foreign company, the 
argument advanced is that the expression 
‘company’ in subess. l and 2 means a 
company formed and registered under the 
Act oran existing company and a foreign 
company is neither, and the expression 
‘Court? in s. 153, cls. 1 and 2 must bea 
Court having jurisdiction under the Act, . 


r. B86 i 


- -which.-according to s. 3 shall be the High 
. Court having jurisdiction in the place at 
» which the registered office is situate, which 


1 


in :the case of the bauk in question was 
at Quilon and therefore this High Court 
would not be the Court to which such an 
application could be presented by a foreign 
company. Section 153 of the Indian Oom- 
panies Act (VII of 1913) was, before it was 
amended by Act XXII of 1936, word for 
. word the same as s. 120 of the English 
Companies Act of 1906. Section 120 of 
the English Act was replaced by s. 153 
-of the Act of 1929 ands. 153 of our Act 


- has been amended to biing it into line 
. with s. 153 of the English Act of 1929 and 
- on a comparison of both the sections it 


will be seen that they are word for word 
the same. 
enactment is applicable both to a going 
c“mpany and to the case of a company in 
liquidation. The history of s. 153 of the 
English Act clearly bears this out. Under 
the English Oompanies Act, 1¢62, there 


‘was no ‘provision corresponding to s. 153 - 


of the Act of 1929, but the defect was in 
a measure supplied oy the Joint Stock 
Companies Arrangement Act of 1870. As 
pointed out by Palmer: 

“The Act was only to operate as part of the 
winding up machinery of the Court, and the 
assistance of the Court could not be invoked except 
‘in a winding up, whether-compulsory, voluntary 
or under supervision which was a serious defect, 
because the very object of the arrangement or 
compromise was in many cases to avoid a winding 
up.” 


By subsequent legislation all the defects 
were remedied so that a compromise or 


= arrangement can be availed of both in the 


case of a company which is a going-concern 
and also in the case cia company which 
is in the course of being wound up. 
Section. 38 of the English Ocmpanies Act, 
1:07, enacted that the Act of 1o7U should 
apply to a company which was not in the 
couse of being wound up in like manner 
a8 it applied to a company which was 
in the course of being wound up. In the 
Act of 1870 a company was defined to 
include a company habie to be wound up 
under the Act which took in unregistered 


companies and therefore foreign companies. - 


When the Companies Congolidation Act 
of 1908 was passed, s. 120 -was enacted 
embodying ali the legislation up to that 
date and was put under Part lil of the 
Act and nct under Part 1V which provided 


. for winding up thus making it clear that 
. 6 120 was meant to apply to the case of 


a company which is a goingeconcern and 
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also to the case of a company in liquida- 
tion. Under the Englisn Act it is clear 
therefore that the provision corresponding 
to s. 103 of the Indian Companies Act is 
applicable to the case of foreigu companies 
becanse a foreign company isa company 
liable to be wound up under the Act. 
‘Therefore s. 153 of the Indian Companies 
Act when it was first enacted contained the 
provision that expression ‘company’ incl. 1 
would mean acompany liable to be wound 
up. There can be no doubt that the 
Travancore National Bank though incor 
porated outside British India and therefore 
a foreign company, would be an unregister- 
ed company within the meaning of 88. 270 
and 271 of the Act. An unregistered 
company is a company liable to be wound 
up under the Act. When the Legislature 
itself has defined the expression ‘cumpany 
and has given it a wide signitcation, there 
is no reason for excluding a foreign com- 
pany from its purview. Ofcourse, emphasis 
was not made so much upon the expression 
‘company’ as upon the expression ‘Court. 
Under the English Act, no didiculty arises 
because the dennition of the expression 
‘Court’ in s. .80 of the Act is “the Court 
having jurisdiction to wind up a company 
under the Act." But if the expresslun 
‘Court’ ins. 153 of the Indian Companies 
Act is interpreted in the light of sub-ss.:2 
and 3 of tue Act, this High Oouit will 
have no jurisdiction to entertain the 
application. But when the Legislature has 
intended that s, 153 can be availed of even 
by a foreign company, we must so construe 
the expression ‘Court’ as to make the right 
conferred on a foreign company and its 
creditors and members available to them. 
Further. the definition of the word ‘Oourt 
in cls, 2 and 3 is to prevail only in the 
absence of anything repugnant to the 
subject or context. When the Legislature 
itse:f has sought to give the ‘company a 
wide signification, it must also have meant 
to give the ‘Court’ a wide signification. 
Tne expression ‘Uourt’, in my opinion, M 
the case of an unregistered company in- 
cluding a foreign company would mean 
“the Oourt in which the said company is 
liable to be wound up”. and that 18 
fixed by reference to B. 271, and under 
s. 271, this High Court will be the Ccurt 
in which a foreign company is liable to 
be wound up. it seems to me, therefore, 
that this High Court has jurisdiction to 
entertain an application at the instance 
of a creditor or a member of a: foreign 
company. ; 


1939 


«The next argument that an application 
cannot be made before an order for winding 
up is made does not appear to be tenable. 
The section, as already observed is in- 
tended to apply both to the case of a going- 
company notin liquidatton and to the case 
of a company in liquidation and there is 
no reason why one should restrict it to 
the case of a winding up in the case of a 
foreign company. It was suggested that as 
any scheme must be with reference to the 
company as one concern, it would not have 
been the intention of the Legislature to 
confer jurisdiction on this Oourt to deal 
with a scheme which would affect the con- 
cern as a whole and no scheme can be 
opérative unlese it was approved by the 
Travancore Court, I may at once state 
that this argument has been reiterated 
‘with reference to all the objections and 
I will deal with this at length a little 
later. I will content myself now with stating 
that the section confers jurisdiction to deal 
with a scheme, but how the scheme when 
sanctioned can be rendered effective and 
operative on the company as a whole does 
not affect the jurisdiction of the Court to 
deal with it. Whatever may be the force 
of the objection as to the applicability 
of tbe section to a foreign Ccmpany as a 
goiag-concern, it cannot prevail after an 
application to the Court has been made 
for the winding up of the company. An 
application to wind up the company can 
be made to this Court because this is the 
Court indicated in s. 271. Once an 
application has been made to this Court 
and the jurisdiction of this Court has been 
invoked, there can be no doubt that the 
expression “Court” must mean the Court in 
which the company is being sought to be 
wound up. It is finally conceded by the 
learned Advocates who appeared for most 
of the creditors that after an order for 
winding up is made, this Court will have 
jurisdiction to entertain this application, 
but the objection that was raised as to the 
maintainability of the petition was that 
the application after a winding up order 
could only be made by the Liquidator and 
not by a creditor of a company, and this 
argument is based on the language of s. 153, 
namely “in the case of a company being 
wound up, of the Liquidator.” 

There does not seem to be much sub- 
stance in this argument, The section was 
intended to confer rights both -on the 
company and on the creditors and meme 
bers of the company. When it is a going- 
concern, the object will be to avert a wind- 
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ing up. Even after an order for winding 
up is made, an application can be made to 
cancel a winding up by the sanction of a 
scheme and allow the company to resume 
its normal business. The creditors and 
members are the persons vitally interested 
in the life of a company and are the best 
Judges of their interests. It could not have 
been therefore the intention of the Legis- 
lature to deprive the creditors of the right 
once an order for winding up is made and 
place them at the mercy of the Liquidator 
who may or may notchoose to move in the 
matter, All that is intended by the section 
is that the Liquidators should also have the 
right to make the application. At any rate, 
thisis the view taken by Palmer on the 
corresponding section of the English Act. 
In his book on winding up, he observes thus 
at p. 899: 

“A proposal for an arrangement or compromise 
ig not confined to the company or its Liquidator, 
if any. It is open to any creditor or member 
to take the initiative. The Act expressly provides 
that the Court may on the application, in a 
summary way of the company, orof any creditor 
or member of the company, or in the case of a 


company being wound ap, of the Liquidator, order a 


meeting.” 


Ithink the same view must be adopted | 


in the interpretation of the Indian Act ani 
I have therefore no hesitation in holding that 
even after an order for winding up, a 
creditor or 
under s. 153 of the Act. 
however, stated that ifon account of any 
technical objection or on any other ground 
I think it desirable to deal with the matter 
after an order for winding up is made, he 


member can move the Court - 
Mr. Bhashyan, , 


Me 


had no objection to an order for winding up ` 


being passed. 


The next serious objection that has been - 
made is that after an order for winding up . 
has been passed by the Travancore Couri . 


this Court has no jurisdiction to entertain 
an application under s. 153 unless a similar 
application was made first to the Travancore 
Court anda scheme was sanctioned by it. 


. The argumentin regardto this was mainly 


left tothe learned Advocate-‘teneral. He 
outlines it thas: Quilon is the principal 
domicile of the Corporation and the Quilon 
Court must be the Court in which the 


principal liquidation must go on and. 


liquidation in this Court or in any other 
Court must’only be ancillary to it. 
an order for winding up is passed by the 
Quilon Court, this Court must pass an order 
for winding up as a matter of course, 
Both as a principle of international law and 
as a principle of: convenience, any proposal 


Once . 
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for a scheme, suggesting an arrangement or 
compromise within the meaning ofs. 153 
must first be made to the Travancore Court 
and if and when it has received that Oourt’s 
sanction, this Court can adoptit. I shall 
now precesd to examine the soundness of 
this contention. The learned Advocates 
General has not been able to cite any 
authority in support of the proposition that 
once an order for winding up has been 
passed by the Travancore Court, an order 
for winding up must automatically follow 
in other Courts. On the other hand, s. 271, 
Companies Act, would seem to negative 
any such proposition. The section provides 
the conditions ujder which an unregistered 
company can be wound up, thereby 
indicating that it is left tothe discretion of 
the Court whether it would wind up the 
company in spite of asimilar order having 
been passed in some other Court. It may 
be in the interests of the British Indian 
creditors that this Court may, on practical 
considerations, find it just and equitable to 
pass an order for winding up, but there 
is nothing to oblige the Court to pass the 
order, 

In the case of a company incorporated 
in one country and having branches in 
different countries: the principle on which 
the winding up of such a company should 
be conducted is thus formulated hy 
Vaughan Williams, J.in In re English, 
Seottish and Australian Chartered Bank 
(1) at p. 394: 

“One knows that where there is a liquidation of 
one concern, the general principle is—ascertein what 
is the domicile of the company in liquidation ; let the 
Qourt of the country of domicile act as the principal 
Court to govern: the liquidation; and let the other 
Courts act asancillary, asfar as they can, to the 
principal liquidation. But although that is so, it 
has always been held that the desire to assist in the 
main liquidation—the desire to act as ancillary to 
the Court where the main liquidation is going on— 
will not ever make the Oourt give up the forensic 
Tea elah govern the conduct of its own liquida- 
ton. 


In In re Vocalion (Foreign), Ltd. (2) Lord 
Maugham cbserves thus: 

“The view of the Court is that the principal 
winding up should be in the principal domicile 
of the corporation and that any other winding 
up, order should he ancillary to the principal winding 
up. 
The expressions used are ‘principal’ and 
‘ancillary.’ There is no case in which I 
find any explanation of the expressions 
‘principal domicile’ and how it is to be fixed 
in regard tothe winding up of a company, 

(I) (1893) 3 Oh. 385 at p.394; 62 L J Oh, 825; 69 
LT 268; 42.W R4. 

(2) (1932) 2 Oh. 196 at p. 2071548 T L R 525. 
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nor has the learned Advocate-General been 
able to place before me any authority 
which would assist me on the point. A 
company can have more than one domicile, 
The expression ‘principal domicile’ implies 
it. The English cases above referred to 
or the other cases bearing on the matter do 
not decide that the place of incorporation 
is necessarily the domicile or the principal 
domicile of a company. Dicey enunciates 
the following rule for ascertaining the 
domicile of a corporation : 

“The domicile of a corporation is _the place 
considered by law to be the centre of its affairs, 
which (1) in the case of a trading corporation 
is its principal -place of business, i. e, the place 
where the administrative business of the corpora- 
tion is carried on; (2) in the case of any 
other corporation is the place where its functions are 
discharged.” 


In his comment on the rule he observes 
that: 


“The registration of the company is not for all 
purposes of itself decisive. The question in each case 
is, where isit that the real business of the company 
is carriedon? According to the answer to that ques- 
tion, the company’s domicile must, inthe main, be 
determined.” 

Later on he observes : 

“The better opinion seems to be that a corporation 
has, following the analogy of an individual, one 
principal domicile, at the place where the centre of 
its affairs is to be found, and that the other places in 
which it may have subordinate offices correspond, 
as far asthe analogy can be carried out at all, to 
the residences ofan individual. Thus, an unregis- 
tered company in the United Kingdom must have 
more than one principal place of business from the 
point of view of jurisdiction in winding up, but its 
domicile in the strict sense of the term might well be 
held to be its head office inthe foreign country of its 
incorporation." 


The view of Dicey seems to be that the 
place where the centre of the affairs of a 
company-is to be found should be fixed as 
the principal domicile of the company with 
reference tothe winding up of a company. 
Palmer in his book on Company Law, 
Edition 15, at p. 254, observes: “The situa- 
tion of the registered office fixes the domicile 
of.the company.” But he does not state 
that it is necessarily the principal domicile. 
Cheshire in his book on Private International 
Law (1938, Edition 2) puts the question thus: 
“What is the test?” and answers it thus at 

. 198: ; 
Perho only solution therefore is to find some act 
which is so vital in the life of this juristic persona 
that we can justifiably fix its domicile in the place 
where the act is peformed. The act which has 
been selected by the Oourts for this purpose is 
the central management and control of the corpora- 
tion. A trading company, for instance, has its 
domicile in that country where the centre of 
control is, where the directing power resides or, in 
the expressive language, of Foote, where the brain 


1939 


which controls the operations of the company is 
situate.” 

In every case in which the expressions 
“principal winding np" or “ancillary wind- 
ing up” are used, it will be seen that in the 
place of incorporation Was found the centre 
of administrative control and it is not 
possible to draw the iuference that the 
place of incorporation must be taken to 
be the principal domicile of the corporation. 
Foote in his book on Private Interna- 
pone! Law, Edition 5, at p. 178 also observes 
thus: 

“Further, just as a natural person must be pro- 
nounced for the purposes of domicile, tobe resident 
in some one place more thanin any other, however 
nicely balanced the evidence may be, so a corpora- 
tion shouid be regarded as necessarily having its 
seat or centre of operations in some one spot to the 
exclusion of all others. It may be difficult to 
decides between two or mora places whose claims 
Bppear conflicting, but it appears to be the duty of 
the law to pronounce between them end to declare 
that infact as well as in law one establishment is 
the centre where the corporation resides while the 
other establishments are merely branch offices or 
agencies. 

The domicile of a corporation is in fact the place 
where ‘the brain which controls the operations of the 
- company is situate’.” i 

No doubt some of the cases which he 
refers to are income-tax cases decided in 
England where the test of central control 
was applied, but if for the purposes of 
winding up the place where a foreign 
corporation carries on business confers 
jurisdiction on a Court, Ido not see any 
impediment in fixing the place of central 
control as the principal domicile. All the 
process of winding up can go on there 
except perhaps the passing of an order for 
dissolution and if any steps have to be 
taken in the place of incorporation for 
perfecting the winding up, the Odicial 
Liquidator appointed by this Court can be 
directed to take such steps, Therefore if 
the centre of administrative control is 
taken to be ths principal domicile of 
a corporation, Madras will be the principal 
domicile of the bank and must be the 
place where the principal winding up 
should go on. It seems to ma, however, that 
it is not necessary to decide this question 
forthe present as this application can be 
disposed of without doing so. I will 
assume that Travancore State is the plase 
where the principal winding up should go 
on, The question then arises as to the 
scope and power and jurisdiction of this 
Court in the matter of winding up. As 
already stated in such cases, the jurisdiction 
is said to be ancillary. But what is the 
scope of it? In what way the jurisdiction 
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is to be exercised is still unsettled. In 
In re Vocalion (Foreign), Ltd. (2) at p. 207 
Maugham, J. observed thus: 

“The effect of one winding up being ancillary 
to the principal winding up has not, L think, 
been much considered “in our Courts, This Court 
no doubt holde that in the winding up here all 
creditors, whether British or forsign, who can prove 
their debts have equal rights: but it would seem 
that foreign Courts do not always take the same 
view.” 

Lord North in In re The Qu’ensiand 
Marcantile Agency Co. (3), at p. 879 
observed thus : 

“The liquidation of the company is going on here. 
It ig true that there is a liquidation of the company 
also. going on in Queensland, where the head office of 
the company was situated. To a certain extent I treat 
the winding up hereas ancillary to the winding up 
there, but not to such an extent as to make this 
Court an agent forthe Courts in Queensland, and I 
must investigate the matter as far as I can here.” 

Kay, J. in North Australian Territory Ca. 
v. Goldsborouth Mort & Co, (4), at p. 717 
made the following observation : 

“In the case ofan Australian Company it would 
be confined to the property existing in this country, 
and would only be by way of assisting a winding up 
which either was going ón or was contemplated in 
Australia, It would be only to protect the property 
in this country and the creditors in this country. 
That would be the only purpose of such an order.” 

In In re Matheson, Lid. (5), at p. 230 the 
same learaed Judge, however, remarked 
thus : 

“However ready this Court may be to shew courtesy 
to the Courts of New Zealand, it does seem proper to 
interfere, and that sufficient reason exists for taking 
proceedings ia order to secure the English assets." 

Vaugham Williams, J. in the passage 
already cited: by me from In re English, 
Scottish and Australian Chartered Bank (1), 
at p. 394 observed that f 

“the desire to assist in the main liquidation will 
not ever make the Court give upthe forensic rules 
which govern the conduct of its own liquidation.” 


From these decisions one thing seems to 
be clear about the use of the word ‘“‘ancil- 
lary.” It was not meant to make the Ooart 
where the ancillary winding up is going on 
subordinateto the Court where tha main 
liquidation is going oa and the former is 
not the agent ofthe latter and will have 
complete control over the conduct of its 
own liquidation according to its forensic 
rules, z. e., the provisions of lav ralating to 
winding up governing the said liquidation. 
Thus, this Oourt would not be a mere agent 
of the Travancore Oourt. A separate order 
for winding up will be passed in this Gourt» 
for the purpose of having control over the 
British Indian assets in the interests of 

(3) (1883) 58 L T 878 at p. 879, 


(4) (1689) 61 LT 716 at p. 717. 
a> (1881) 27 Oh. D 225 at p. 230; 5L L T 111; 32 WR 
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the British Indian creditors and this Court 
will not permit a foreign Court in any way 
to. interfere with the just rights of the 
British Indian creditors and the endeavour 
will be, as far as possible, to secure equal 
distribution for all creditors, British Indian 
or foreign. The underlying principal seems 
to be one of co-operation based on the 
essential principles of justice and equity. 
The reason is plain. An order for winding 


up passed by the Court of the place of 


incorporation in which the principal liqui- 
dation is going’ on does not bind a foreigd 
‘creditor the special forum of whose debt 
was not the place of 
In re Vocation (Foreign) Lid. (2), at pp. 209 
and 210 Lerd Maugham observed thus : 


“I can fitid, however, no reason to doubt that a 


person domiciled abroad can sue in his own Oourts 


a company which, in carrying on business there, has 
incurred a debt or liability to him, whether or not 
that company is being wound up in this country, to 
which the owes no allegiance and with the laws of 
which heis not acquainted; though, as pointed out in 
Dicey, p. 377, if he desires to benefit under the English 


winding up he must generally speaking give up for 


the benefit of other creditors any advantage which he 
may have obtained for himsell by the proceedings 
abroad.” : / 

In New Zealand Loan and Mercantile 
Agency Co, Ltd. v. Christian Morrison (6), 
Lord Davey at p. 359 observed thus : 

“Tf, as their Lordships hold, the Arrangement Act 
of 1870, doesnot extend tothe colonies, the proceed- 
jngsin thé English Court are for this purpose pro- 
ceedings ina foreign Court and cannot be pleaded 
in Victoria as a defence to an action by a Victorian 
creditor as was decided in England to a French 
winding up.” it 

In that case the company was ` incorpo- 
rated in England under the English Com- 
panies Acts with its head office in England; 
but carried on business in New Zealand 
and thé Australian Colonies including the 
Colony of Victoria. A creditor’s petition for 
winding up was. presented and an order for 
winding up was made in England. Subse- 
quently a scheme of arrangement was sanc- 
tioned by thé Court in England. In an 
action against the company by a creditor 
in Victoria the question’ arose whether the 
winding up order passed by and the scheme 
sanctioned by the English Oourt would be 
a valid defence and it was held that they 
could not be pléaded in bar of the claim, 
thus indicating that an arrangement be- 
tyween an English company and its creditors 
under the Companies Act does not binda 
creditor in a colonial Oourt. Thus, an arrange- 
ment sanctioned by the Travancore Court 
could not bind a creditor jn British India; 
nor would an arrangenient sanctioned by 


(6). (1898): A O 349 at p. 259767 LJ P O10, 
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this Court bind a creditor in Travancore,. | 
This pesition only serves to reveal that 
where there are several liquidations of one . 
concern going on in different countries, no . 
scheme initiated in ene Court will necese 
sarily become effective and operative in re- 
gard to the concern as a whole, unless it was 
sanctioned by all the Courts in which the. 
liquidations are going on. If this is the 
Principle, there seems to be no force in the. - 
argument of the learned Advocate: General 
that the scheme must first be initiated in. 
the Travancore State and then only can be 
considered by this Oourt, If, on the other .- 


. hand,. the principle upon which liquidation 


should be conducted be oné of cc-operation; 
there is nothing to prevent’ a scheme being © 


_initiated in this Court and being provisicn- 


ally sanctioned [there seems to be autho- 
rity for such provisional sanction: vide | 
In re English, Scottish and Australian 
Chartered Bank- (1), at p. 401] and this. 
being adopted by the Travancore Court. ; 
No principle cf international law bas 
heen shown to me that this cannot be done, 
whereas all the cases would: seem to indi- 
cate that thereis nothing in ‘the interna- 
tional law against the adoption of this 
course. From the point of covenience it 
seems to me very desirable that the scheme 
should first be initiated in this Court. The. 
centre of administration is in Madras; all 
the necessary and available information 
will bein Madras; the bulk of the creditors 
andsharesholders are in British India and 
ifascheme is approved by a majcrity of 
such share-holders and creditors, it is very 
likely that the Travancore creditors might 


' adopt it and it is very likely also that the 


Travancore Court would sanction it and 
there is no reason to suggest that the 
Travancore Court would be unreasonable 
in declining to sanction a scheme sanctioned 
by this Court. The spirit of cc-operation 
extended by the learned Advocate-General 
on behalf of the Travancore Official Liqui- 
dator would certainly be always available. 
Therefore there is nothing to preclude me 
from considering this application under 
s. 153. In any event ascheme has to be 
approved by all the Courts in which simul- 
taneous liquidations are going on. In the 
case of Australian Joint Stock Co., 
reported in (1897) W. N. 48 (7), a 
scheme was sanctioned by the New South 
Wales Court where the head office was 
situate and the branch office was in London. 
An application was made to havea scheme 
sanctioned in England under the Joint 
(7) (892 W N48, - 7 4 
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Stock Companies Act. Vanghan Williams, 
J. made an order for the winding up in 
order that he might approve of the scheme, 
This step was necessary for the purpose. 
of binding the English creditors: vide 
Stiebel’s Company Law, p. 836 

Another argument seriously advanced at 
the Baristhat as the Travancore Court is 
the Court competent to conduct the princi- 
pal liquidation, it will be the Court which 
can summon a meeting where all the 
creditors can be heard and it will not be 
competent to a Court where the ancillary 
winding up is going on to direct such a 
meeting and therefore both on law and on 
principle the Court which ought to enter- 
tain an application of this nature is the 
Travancore O.urt, at any rate, it must be 
initiated in that Court. In support of this 
argument the decision of Vaughan Williams, 
J. in In re Queensland Nationrl Bank 8), 
was relied on, where the learned Judge is 
reported to have said thus : 

“Vaughan Williams, J. referring to In re English, 
Scottish und Australian Chartered Bank (1), at p. 394 
said there was only one liquidation in that case, 
-which was in England, and in such a case every 
creditor was entitled to be heard at the meeting 
wherever heresided But where there were several 
liquidations in different countries, it might be that 
only the creditors in each country were entitled to 
be heard ata meeting held in that country.” 


“The same learned Jadgein In 1e English, 
Scottish and Australian Chartered Bank (1), 
at p. 394 expressed bimself thus : 

“According to my view, I have here to deal wih 
a principal liquidation, and that being so, lam bound 
to make provision for creditora in all parts of the 
world coming in and being heard if they think fit.” 

{t will be seen that the learned Judge 
used very guarded language in both the 
cases. liven in the case of a principal liqui- 
dation he only says that he must make 


provision for foreign creditors being heard . 


if they think fit. This is because any 
scheme sanctioned by him will not be bind- 
ing upon a foreign creditor unless it is 
sanctioned by the foreign Court wherein 
the foreign creditor is domiciled. Again, in 
the later case the expression used by him 
is ‘might be’ and he is not definite. But 
looking at the generality of the language of 
8. 153 which provides for a meeting of the 
creditors, there is nothing to preclude this 
Court from directing a meeting of the cre- 
ditors in all parts of British India or out» 
side it and eliciting expression of their 
views. In New Zealand Loan and Mercane 
tile Agency Co., Ltd. v. Christian Morrison 
(6), in construing s. 2, Joint Stock Com- 


(8) (1893) W N 128. 
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panies Arrangement Act of 1870, Lord. 
Davey remarked thus : 

“Tt is quite true that the provisions of the 
Arrangement Act are expressed to extend to all 
creditors, and so they do, to foreign as wellas zolo- 
nial creditors, but only when their rights ara in 
question in the Oourts of the United Kingdom.” 

It will be useful to note thas Lord 
Davey was dealing with acise of principal 
liquidation and yet he was careful to point 
out that all creditors, wherever they are 
found, may be summonei but only creditors 
within the jurisdiction of the Engtish Court 
will be bound by the result The language 
of s. 2, Arrangement Act, 1870, is “credi- 
tors of such company and any class of such 
ereditors.” There can be no doubt theres. 
fore that the similar expression in s. 153, 
‘meaning.of creditors or class of ereditors’ 
should be interpreied as comprising all cre- 
ditors whether situated in British [ndia or 
outside British India. There is nothing to 
preclude the Court from directing a meet- 
ing of such creditors. [tis open to them to 
express their views if they think fit. The 
question of principal liquidation or ancil- 
lary liquidation does not matter. The view 
expressed by Vaughan Williams, J, that it 
is only in the case of a principal liquida- 
tion that all creditors are entitled to be 
heard at a meeling summoned at the 
instance of the Court where the principal 
liquidation is going on does not appear to 
me tobe justified by the language of the 
section, Of course ifthe view that I have 
expressed that Madras might be considered ` 
as the place where the principal liquidation 
should go on is correct, even according to 
Vaughan Williams, J., there could be no 
objection to summoning a meeting of all 
the creditors. Assuming, as expressed by 
Vaughan Williams, J., that where there 
are several liquidations in different countries 
only the creditors of each country were 
entitled to be heard at a meeting held in 
that country, there is nothing to preclude 
this Court from summoning a meeting of 


“the Britieh-Indian creditors and getting the 


approval of the majority to such a scheme 
and this Court sanctioning it and the 
Courts in other countries adopting and 
sanctioning it because, in any event, if the 
scheme is to be operative on the concern as 
a whole, it must be sanctioned by all the 
Courts in which liquidations are going on. 
Therefore the argument based on the diffi- 
culty of summoning a meeting of all the‘ 
creditors standing in the way of this Court 
entertaining a scheme in the first instance 
does not appeal to me. ; 
Another argument was advanced which 
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can be disposed of very briefly. It was 
urged that any scheme, which could be 
proposed in the case ofa foreign company, 
mus be with respect to a winding up and 
an application of the nature in quetion is 
not with respect to a winding up and e, 153, 
could not be invoked for that purpose. I do 
not see much substance in this argument. 
Under s. 271, all the provisions of the Act 
with respect to winding up would apply to 
an unregistered company and a provision 
to avert a winding up will be a provision 
with respect to the winding up. A scheme 
under s. 153, provides an alternative mode 
of winding up and it cannot be doubted 
thats. 153, being a general Jaw as to wind- 
ing up is ss much applicable to the winding 
up of a foreign company and the corres- 
ponding section of the English Act has 
always been employed to give effect to a 
scheme of compromise already arranged in 
a simulianeous winding up abroad. f 

I shall now proceed to the argument in 
regard to the exercise of my discretion 
under s. 153, for directing a meeting of the 
creditors as required by the said section. 
I may at once state, as already observed by 
me, thatif an application of this nature is 
made, the usual practice is to direct a 
notice and the application is always made 
ex parte. But this application comes to be 
made in peculiar circumstances, one of 
which being that a final order for winding 
up has been passed in the Tranvancore 
Ocurt and applications for winding up are 
pending in other foreign Courts. Mr. 
Bhashyam contended that the word ‘may’ 
in s.1£3, meant ‘shall’, whereas some of 
the opposing creditors contended that the 
word ‘may’ meant ‘may.’ It seems to me 
that the use of the word ‘may’ involves that 
the Court has to exercise its discretion in 
making the order under s. 153. There is a 
distinction between making an order under 
s. 153 (1) and an order unders. 153 (24, 
when the scheme comes before the Court 
for sanction after the approval of the majo- 
rity of the creditors. Under s. 153, cl. 1, 
we are only concerned with the stage of 
proposals. What is urged is that the pro- 
posals are so unreasonable and illegal that 
to submit them to the general body of 
creditors and share-holders would be a 
mere waste of time as they are certain to 
be thrown out as not being in the interests 
of the general body of creditore and the 
defects in the proposed scheme are so inhe- 
rent that the Court will be well justified in 
exercising its discretion in declining to 
order a meeting for the consideration of 
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such a scheme. The main defects urged are 
the following: (1) the issue of 3 lakhs pre- 
ference shares to the creditors who are 
giving up one anna a share. The argument 
advanced is that this amcun!sto a transfer- 
ence of shares to 4 new bedy of share- 
holders who cannot be registered in Britiah 
India because the statutory registers, entry 
in which alone would recognize their title, 
arein a foreign State. If that cannot be 
done, the sanction of that provision by this 
Court would be an infringement of s. 153 
(a), Companies Act It will be seen that 
there is nothing illegal in the issua of pre- 
ference share, All the shares have not been 
issued and itisopen under the Memoran- 
dum and the Articles of Association to 
issue such preference shares with the con- 
sent of the general body of the majority of 
share helders assembled at a meeting. An 
arrangement like this would come under 
s. 153. I do not see how it amounts to a 
transfer of assets toa new company within 
the meaning of s. 153 (a). Whit is urged 
is that so long asthe order of winding up 
stands, the shares could not be regis‘ered in 
the Travancore State. But the argument 
forgets that if a scheme is sanctioned by 
this Court andis a'so approved by the 
Travancore Oourt, the result would be an 
annulling of the winding up and the provi- 
sion can be given effect to. The second 
objection put forward is that the scheme is 
more in the interes's of the debtors and 
sbare-holders than those of the creditors. 
The main argument advanced inth’s con- 
nection is ihat under the proposed scheme 
the share-holders need not pay or are re- 
lieved of the immediate necessity of paying 
their unpaid calls whereas they ought to be 
asked to pay immediately, and in support 
of this the observations of Vaughan 
Williams, J. in In re English, Scottish and 
Australian Chartered Bank (1), at pp. 391 
and 406, were referred to me, 3. e., 

“the ereditors ought to be paid 20shillings in the 
pound. Ifitisthere for them to have, they ought 
to have it at the expense of the share-holders; there 
ie no question at all about that.” 

This was relied on for the purpose of 
showing that the share-holders should not 
be allowed to get any benefit to the detri- 
ment of creditors and reservation of lia- 
bility to pay the uncalled capital is detrimen- 
tal to the large body of creditors. Mr. 
Bhashyam says that if this is objectionable, 
it-is open to the general body of ereditors to 
modify it when the scheme goes before them 
and he is even willing to alter it or to delete 
ji or to modify it in any way even before 
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submission to the general body of creditors. 
Therefore the objection raised does not 
seem to be such as to go against the 
general tenor of the scheme and such an 
intrinsic defect as to enable the Court to 
withhold the scheme rom being placed 
before the general meeting of the share- 
holders and creditors. The third objection 
raised is that the directors should not come 
into the management at all and though they 
ostensibly say that they would surrender 
their management, they have indirectly 


provided for their re-election by reserving. 


the election of the directorate to the share- 
holders, the majority of whom it is alleged 
are directors or their nominees or relatives. 
In Ex. E, filed along with the affidavit in 
support of ihe application the directors 
have stated thus: 

“Now that a scheme of reconstruction is proposed 
by creditors and depositors of the bank, we feel 
that, with a view to enable the scheme to be con- 
sidered with freedom and devoid of all personali- 
ties, every one connected with the Board of Direc- 
tors or the management of the Bank should uncondi- 
tionally and completely sever his connection with the 
bank forthwith without at the same time any de- 
traction in any manner of such liability, account- 
ability or other responsibility as isor may be attri- 
butable to them by reason of their connection with 
the bank's Directorate of Management or an account 
of their transactions with the bank of any acts of 
theirs in relation to the bank or in any other manner 
whatsoever, 

We write this not only on behalf of ourselves 
but also on behalf of all the othera connected with 
the directorate and management of the bank that 
every one of them is ready and willing completely 
and unconditionally to resign his position in the 
bank forthwith We also desire to make it per- 
fectly clear that such severance of conneotion will 
not detract in any manner or to any extent from any 
liability or responsibility as aforesaid. The resigna- 
tions are tendered only with a view to provide for 
a perfectly clean slate so faras the control, direction 
or management of the proposed re-constituted bank 
is concerned.” 


Mr. Bhashyam atated—and Mr. V. Q. 
Row supported him—that the directors are 
not only prepared to abide by the said 
undertaking but are prepared to give any 
undertaking in and by which it will be 
made absolutely clear that they will not 
seek election. But it is urged that that 
undertaking is illusory so long as power is 
given to the share-holders to elect and it 
may be possible that friends of the direc- 
tors and nominees of the directors may get 
elected. It is open to the general bady of 
creditors at the meeting to modify this 
provision in any manner they think fit and 
Mr. Bhashyam is prepared even here to 
consent to any modification which may be 
suggested. The fourth objection is that the 
scheme has not been based on a correct 
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information as to the affairs of the bank 
and has not had the intelligent support 
of the body of creditors who are supposed 
to have given assent to the scheme and 
there is ro guarantee that 12 annas in 
the rupee will be realized. It is admitted 
in para, 16 of the affidavit that the 
scheme is based upon not quite accurate 
data. Para 16 rons thus: 

“As regards the present position of the bank, it 
is difficult to state withany degree of certainty its 
correct position with regard to its liabilities as 
the bank suspended its business on Juna 21, 1932, 
all the branches of the bank were on that date 
closed and sealed and provisional Liquidators have 
been appointed since that date by various Courts 
including this Honourable Court to take charge 
of the assets of the bank. The books fof account 
of the bank are not therefore availed to these 
deponents or to any other creditor to ascertain 
with any degree of certainty the amount of liabilities 
and assets of the bank at the date of this affidavit. 
These deponents have therefore to rely on the 
directors’ reports, the balance sheet and the profit 
and loss account of the bank for the year 1938.” 

No doubt the creditors who put forward 
these proposals did what they could in 
the situation and in their anxiety to pre- 
vent the bank and consequently their 
interests being ruined. But it is very 
essential that any scheme which is put 
forward before the general body of 
creditors must, as far as possible, be 
based upon correct information. In 
this case the bank suspended its business 
on June 21, and the provisional Liquidators 
were appointed on or about July 5. The 
weekly reports on which the balance sheet 
was prepared and the present scheme was 
based was on report dated June 17, 
Between June 17 and July 5, considerable 
payments must have been made and what was 
the exact state of affairs on July 5, it is not 
possible to know. As observed by Lindley, 
L.J.in In re English, Scottish and Australian 
Chartered Bank (1), at p. 409: 

“Tf the creditors are acting on sufficient informa- 
tion and with time to consider what they are 
about and are acting honestly, they are, I appre- 
hend, much better judges of what is to their com- 
mercija] advantage than the Court can do.” 


Therefore any scheme which is approved 
must prima facie appear to be based 
on correct information and data, but that 
does not mean that the application should 
be rejected. If I can call for a report 
in 3s short time as possible which will 
give a fair idea of the affairs of the 
bank at the present moment and on that’ 
state of information the scheme as adum- 
brated or with the necessary amendments 
can be circulated along with the report, 
I do not see any objection why it should not 
be done and why the application should be 
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rejected in limine. Vaughan Williams, J. 
observes in In re English, Scottish and 
Australian Chartered Bank (1), that 
even after a scheme has been once approve 
ed by the general body of creditors, it 
is open to the Court to submita schome 
for re-corsideration a second time in the 
light of a fresh and correct information. 
Tf this can be done even with reference 
to a scheme which has been once approved 
by the majority of share-holders, there is 
nothing to preclude a Court from having 
correct information before submitting a 
scheme and submit the said scheme along 
with the correct data, so that the creditors 
will be in a fair position to judge whether 
it be to their own commercial advantage 
that the schemé should be adopted or not. 
The fifth objection is that the proposals 
are not bona fide but are sponsored by 
the directors in their own interests. It 
is no doubt true as observed by Vaughan 
Williams, J: in In re English, Scottish and 
Austialian Chartered Bank (1), at p. 396 
that 

“schemes are presented tothe creditors in bank- 
ruptcy and in the liquidation of companies more 
often than not for the purpose of veiling some 
wrong that has béen done or for the purpose of 
serving some interest which is wholly antagonistic 
to the interest of the creditors." 

But there is not sufficient evidence before 
me to say that the proposals have been 
wholly engineered by the directors. It 
may be taat many of the creditors were 
led into their approval by the false hopes 
raised by the directors, but among the 
creditors: fo the value of 87 lakhs, there 
are many creditors of status and holding 
or having held responsible positions in 
life and businessmen whose intelligence 
and understanding and capacity to judge 
what is to their benefit, as appearing 
from the names mentioned in para. 10 of 
the affidavit and from a small list out 
of a large number of creditors who have 
supported the scheme handed to me by Mr. 
Bhashyam, cannot be doubted. It cannot 
be said that in giving support to this scheme 
they were actuated by any other motive 
than that of securing common benefit for 
themselves and.other creditors, and no Oourt 
ought to condemn the proposals to which 
a large body of creditors have accorded 
their approval for being put before the 
general body of creditor as mala fide and 
decline to put it before a meeting of 
all the creditors. The argument forgets 
that even if the scheme is approved by 
the majority of creditors, the Court can 
decline to sanction it if it 
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that the object of the scheme is to 
veil the wrongs of the directors and burke 


investigation in the matter. It is again urged. 
that there is a provision to write off bad. 
debts and the discretion is given to the, 


Board of Directors. That depends upon 
the personnel to be chosen and the c'oice 
depends on the creditors themselves. Then 
it was finally urged that the company, 
being a banking concern, public confidence 
has been so rudely shaken that no reason- 
able human being would put a pie into 
the bank. 

It is no doubt true that when a concern 
ofan enormous magnitude like this suspends 


tte business, the public confidence will be. 


shaken; but I have not got any certain 
information as to what the suspension of 
tke business is due to—whether it is on 
account of the unprecedented run or whether 
it is due to any bad management or fraudu- 
lent conduct of the directors. Itis for the 
creditors to consider at the meeting, whether, 


if an entirely new management is going 
to be had, it would n t virtually amount to. 


slarting a new bank and the confidence 
In the bank would, in a great measure, 


depend upon the respectability and the - 
capacity of the personnel ehcsen and it. 


would be premature at this stage on 
my part to attempt tfo pronounce any 
opinicn on this matter and reject the 
scheme even at the proposal stage. Mr. 
Vepa has brought to my attention certain 
observations of Turner, L. in In re 
Northumberland 
Banking Co. (9) That was a case decided 
in the year 1858 and the question was 
whether the Court should prefer a com- 
pulsory winding up of the company to a 
voluntary winding up and it was in connec 
tion with that question the learned Judge 


and Durham District ` 


made certain observations to the effect that - 
he would prefer a compulsory winding up, . 
“but be pointed out that there was no- 
legislative provision which would dispose ` 


“him to give any decided weight to the 
. opinion of the majority of the creditors 
against the minority upon the question 
as to the choice of proceedings. If there 


‘had been an enactment like the Joint Stock ` 


Companies Arrangement Act of 1870 or s, 153, 
, (English and the Indian) Companies Act, 


the same learned Judge would not have — 


disregarded the opinion of the majority of 


‘the creditors on any scheme that may be ` 
_suggested by them. The considerations ` 


‘ pointed out by him are all considerations 


(9) 858) 44 E R 1028; 2DeG & J 357; 27 LJ 
Oh, 358; 4 Jur. (ne) 419; 6 W R527, 
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which the Court can always take in sanction- 


ing-or refusing ascheme but they are nol, 
in my opinion, considerations which are. 


to be taken in throwing out a scheme at 
the stage of proposal., In this case anyhow 
I am making an order for winding up. 
Therefore before the Court gives effect to 
any scheme, the result of waich will be 
to cancel the winding up, it will have 
to be fully satisfied that the winding up 
should not go on. 

it is again. urged by the opposing 
creditors that the main ground on-which 
the proposed scheme is sought to be sup- 
ported is that the costs of the liquidation 
“would amount to an enormous sum as 
much as two annas in the rupee and it 
is not a tenable one, But this is a poixt 
which cannot be ligatly ignored especially 
with regard to this concern. The branches 
‘are situate in different jurisdictions and 


‘liquidation proceedings, will have to simul- 


taneouly goon in different Courts and 
the costs of the liquidation must be 
very heavy indeed, and in my opinion, 
it would even amount to more than two 
annas in the rupee. There are other minor 
objections faised such as the differentiation 
‘between creditors, that is, those whose 
demands hive to be immediately met and 


those whose demands can be deferred. 


But they are all matters of detail which 
the body of creditors can consider and 
suggest appropriate modification. 
open 'to any of the creditors to dissent 
and the Court will not sanction or force 
‘a scheme upon a minority, if they are 


going to be seriously affecied by such a’ 


provision being retained. None of the 
_objectious therefore, if closely examined, 
‘js such as to-enable a Court to decline 
to circulate the scheme because almost 


all the defects are such as can be remedied: 


ata meeting of the creditors. It is open 
_to the creditors to reject the scheme in 
toto or adopt it with or without moditications; 
a clause may even be inserted in the scheme 
as finally passed by the majority of creditors 
reserving power to the Oourt to modify it 
in the best interests of the creditor: vide 
In re English, Scottish and Australian 
Chartered Bank (1). The object of s. 153 
(1) is to ascertain the wishes of the creditors 
-or members and not go to get a verdict 
from the Court as to the feasibility or 
_ practicability of the proposed scheme. 
That is reserved for the Court under 
el. (2) of s. 153. The principle under- 
lying s. 153 (1)is plain. In In re English, 
pcottishand Australian Chartered Bank (1), 
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at p. 392 Vaughan Williams, J. observed 
thus: 

“I donot think that anyone who has followed 
the eubsequent decisions—whether under the 
Companies Acts or the Bankruptcy Acts—will 
hesitate to say that the tendency of late has 
been rather to favour the power of the majority of 
creditors to impose their will upon the minority 


.and to construe the legislation upon ths subject 


with some freedom.” 


In all concerns of the company whether 
in the matter of winding up or in the 
matter of a scheme, the policy of the Act 


-seems to be to ascertain the wishes of the 


creditors as expressed by the majority of 
them subject to the rights of the minority 
being safeguarded But no Court is 
entitled to say that it will not ascertain 
the wishes of the majority in regard to a 
proposed scheme. I quite perceive that 
under cl. (1) of s. 153 a certain discretion 
is vested in Court, but the scope of that 
discretion is limited. A Court ought not 
to decline to order a meeting unless the 
proposals are illegal as being in contra- 
vention of the provisions of the Companies 
Act or incapable of modification in view 
of ascertained facts so that it would be 
a waste of time and expenditure to 
circulate them. [am not prepared to say 
that of this scheme because the schenie 
is open to modification. But the Court has . 
always gota duty 10 see that before the 
scheme is approved, such correct informa- 


‘tion as is available should be placed befrre 


the creditors before they come to a decision. 
In this case it is possible to get correct infor- 
mation because the provisional Liquidators, 


‘at any Yate, so far as the Madras Presidency 


is concerned, are functioning fron July 5, 
and provisional Liquidators have been 
appointed in other places, so that inə 
formation can now be easily had as 
regards the correct state of affairs of the 
bank and if a report as to the correct 
state of affairscan be had, and if it does 
not destroy the basis on which the pro- 
p-sals have been put forward, there 
would beno objection to circulating the 


scheme with the report; but if the report dis- 


closed a state of affairs such as to suggest 


- that it is impossible for this scheme being 


put through, it is quite possible that the 
petitioners may abandon the scheme or the 
petitioners themselves may suggest modifie 
cations in the light of the information had 
and the objectionable features in the 
proposed scheme can be removed and 
then ihe scheme can be circulated. As at 
present advised, I am not inclined to reject 
the application at this stage but would cal 
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upon the provisional Liquidators whom I 
prepose to appoint as Official Liquidators 
by a separate order, io submit a correct 
report of the affairs of the bank, its assets 
and liabilities, the nature of its good and 
bad debits and other information which 
they can pcssibly give with reference to 
the scheme which has now been put for- 
ward. Itrust and belicve that they will 
receive the, necessary cc-operation fron 
Courts beyond British India, 

So far as Travancore is concerned, the 
learned Advocate-General has in unambi- 
guous terms represented to the Court 
that the Official Liquidators of Travancore 
would always be willing to cc-operate and 
furnish any information that would be 
necessary, 80 that the Official Liquidators 
willfind no difficulty in getting the 
requisite information from ‘Travancore, 
where it is represented to me there are 
assets tothe extent of over one crore of 
rupees. Even it the Official Liquidators 
will not be able to have correct intormation 


in places other than British India and: 


Travancore, they are still required to 
furniso a repors on such information as 
is available because the bulk cf the assets 
and a greater portion of the liabilities are 
in british India and Travancore. I may 
at conce state that Mr. Bhashyam for the 
petitioners was not unwilling for the course 
which iam now taking but all that ne 
said was that this would involve delay 
and delay might defeat the scheme. I 
quite appreciate the argument based on 
delay, but having regard to the number 
of creditors living in different parts of 
British India and outside Britisan India, 
it is impossible to expect every creditor to 
attend the meeting and he would not be 
in a position io give even intelligent 
directions to his proxy unless he nad 
before him a correct state of attairs of the 
bank. Having regard to the circumstances 
of this case, { think that if a scheme 
should be successfully put through, it 
must be a scheme based on a Correct 
data being put before the general body 
of creditors instead of a scheme based 
on incorrect information. It is very ua- 
likely that if a proper scheme based on 
correct information ıs put before the cre- 
editors, every creditor, whether in British 
India or outside British India may approve 
of it, and it would be possible for different 
Couris to sanction it because it would then 
have received the approval of the majority 
of creditors both within and outside British 
. India. After all, if the report can be had 
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early and if a meeting is to be called ‘for, 
it can be called for within a very short 
time and the matter can be put through as 
expeditiously as possible. I therefore 
direct the said Liquidators, on such in- 
formation as is available to them, to sube 
mit acorrect report ofthe affairs of the 
bank, its assets and liabilities, the nature 
of good and bad debts and other information 
which they can possibly give with reference 
to the scheme proposed within three 
weeks from this date and adjourn the fure 
ther hearing of this application to Septem- 
ber 29, 1938. 

Winding up Order. 


It is conceded on all hands that the 
fact that the Travancore Oourthas passed 
an order for winding up does not preclude 
me from passing anorder for winding up. 
of the company in this country, though as 
I have observed ia the order just delivered: 
in Application No. 1610 of 1938, it is not 
obligatory on my part to do so. Several 
cases on the legal consequenc:sof a dis- 
solutiou of a company in ine place of its 
incorporation were cued before me and 
particularly the case in Russian and English 
Bank v. Baring Bros. & Co. Ltd. (10) was 
relied on for ine purpose of showing that 
the winding upofthe company in British 
india muss follow as a matter of course 
by viriue of theorder having been passed 
by the Travancore Court. in my opinion 
these cases have no bearing on tne matter 
for winding up is not the same thing as 
dissolution. As Viscount Cave points out 
in Hmployers' Liability Assurance Corpora» 
tion V. Sedgwick Collins & Co, (11) at 
p. 102 

“A company which has been -dissolved no longer 
exist asa separate entity capable of holding 
property or of being sued inany Court; buta com- 
pany in liquidation, although the administration. 
of its affairs has passed to the Liquidator, retams 
its corporate existence, If tne liquidation should” 


be annulled, the company will resume its 
powers.” ` 


Under s. 2:1 of the Act, a discretion 
is vested in this Courtto wind up an un- 
registered company under certain condi» 
tions specined in cl. (vii) of the said 
section. {Ít is therefore open to me to exer- 
cise my discretion waetnerl saould pass 
an order for winding up or note In the 
circumstances of this case, | have come to 
tne conciusion that it is just and equitable 
that 1 should pass an order for winding 


(10) (1936) A O 405; 105 LJ Oh. 174; 154 L T 602; 
52 T L R 3y3; (1936) 1 AU, E R 505. 

(11) (1927) -A O 95,atp. 102; 95 L J K B 1015; 42 T, 
L R 749; 2) LL u Rep. 463; 136 LT 72, 
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up of the company for securing at least 
tke property and effects of the company 
so far as they exist and are available in 
British India. Tne order for winding up 
has become final so far as the Travancore 
Court is concerned. Qrders for winding 
up are awaited both in Ceylon and in 
Secunderabad, {t is therefore very essential 
inthe interests of the British Indian 
creditors at least that I should pass the 
order. There can be no doubt that the 
order made by me willbe effective so 
far, at any rate, as the British Indian 
assets are concerned, and for the protection 
of the said assets this Court must have 
complete control of the liquidation pro- 
ceedings. As already stated in the order 
just delivered by me, Mr. Bhashyam is not 
against my passing an order for winding 
up, if I consider it advisable to do so. 
Mr. V.G. Row on behalf of the bank 
has also stated that the bank bas nu 
objection to the order for winding up 
being passed. No creditor has opposed 
it. ltherefore do hereby order that the 
‘Travancore National and Quilon Bank, 
Ltd., be wound up by this Court under the 
provisions of the Indian Uompanies Act, 
1913. It was suggested by Mr. Partha- 
sarathy that the Official Liquidators of 
Travancore may be appointed Official 
Liquidators here also. ‘I'his was opposed 
on behalf of some of the creditors. In my 
Opinion itis desirable that a Liquidator 
appoinied by this Oourt should not be 
amenable to any dual or foreign control 
and he should be completely under the 
Control of this Court. I therefore appoint 
the provisional Liquidators Mr. James 
Voce Pirrie “and Mr, Oyri) Gill as Official 
Liquidators. I think it unnecessary to give 


any special directions as they will be under - 


the cvuntrol of the Oourt in the conduct of 
the proceedings. Order as to their re- 
muneration are reserved. 


Order. (December 2, 193:)—In my 
order dated September 5, 1936, i observed 
as follows : 

“A Court ought not to decline to order a 
meeting unless the proposals are illegal as bemg in 


eontravention of the provisions of the Companies: 


Act or incapable of modification in view of ascertain- 
ed facts, so that it would be a waste of time and 
expenditure to circulate them, I am not prepared 
to say that of this scheme because the scheme is 
Open to modilication, But the Court has always 
got a duty to, see that before the scheme 18 
approved, such correct information as is available 
should be placed before the creditors before they 
come to a decision, Andif a report as to the 
correct state of affairs can be had, and if it does 
not destroy the basis on which the proposals have 
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been put forward, there would be no objection to 
circulating the scheme with the report, but if the 
report discloses a state of affairs such as to suggest 
that it is impossible for this scheme being put 
through, it is quite possible that the petitioners 
may abandon the scheme or the petitionerg them- 
selves may suggest modifications in the light of the 
information had and the objectionable features in 
the scheme can be removed and then the scheme 
can be circulated. As at present advised, I am 
not inclined to reject the application at this stage, 
but would call upon the provisional Liquidators 
whom I propese to appoint as Official Liquidators 
by a separate order, to submit a correct report of 
the affairs of the bank, its assets and liabilities, 
the nature of its good and bad debts and other 
information which thay can possibly give with 
reference to the scheme which has now been put 
forward.” 


In pursuance of the said order, the Ofi- 
cial Liquidators presented a report on Sep- 
tember 26, 1938, but it was not a complete 
report because the Official Liquidators were 
not able to get accurate information in 
regard to the several brancoes including 
those in Travancore and Cochin. But so 
far asthe 40 branches of the Bank within 
the Madras residency are concerned, the 
figures were correct within the:r knowledge. 
When the matter was taken up for hearing, 
it was represented to me on beha-f of tne 
Otficial Liquidators of ‘'ravancore that ifa 
monih’s time was given, they would be 
able to furnish a correct siateweut of the 
affairs of the bank under their control and 
the Odticial Liquidators of Madras repre- 
sented to me tatit might be possibie to 
get information also from toe branches 
Other than Travancore. After some argu- 
ments, all the parties thought it desiraple 
tnat 1 should aajourn the consideration of 
this matter for some time, so that correct 
anfiormatiun may be available for furiher 
‘action, Accordingly I adjourned this matier 
to November 7, when a furtner adjouin- 
ment was asked for and L adjourned the 
matter to November is. Ine Otea 
Liquidators of Madras have now presented 
a complete report of ali the SL branches of 
the bank on such accurate information as 
was possible to obtain. Irom the said 
report if will be seen tnat the book habi 
lites are shown as kis, 2,42,57,824, together 
witn a contingent Hability for uncalled 
Capital on shares neld by the bank to toe 
yaiue of Rs, 4,29,085. The net assets after 
exciuding asseis to the extent of 
its, 58,04,173-14-28 which the Odiciai Liquida- 
tors consider as not realizable or the 
realizable value of which cannot now be 
estimated, are Rs. 2,02,95,800-12-2, Tnere- 
fore the estimated delicieacy according to 
the report subject to the realizability of 
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, doubtful debts and of fixed capital expendi- ing ‘the present directors from standing 


ture, tothe contingent liability and to the 
costs of realization owas put at 
“Rs. 39,62,023-7-10. I directed them to pre- 
pare a consolidated statement of liabilities 
and aseets and of the branches in each of the 
-several jurisdictions and they have accord- 
ingly submitted the said statement. That 
statement discloses the following figures, 
The book liabilities are estimated at 
Ra. 2,42,57,824 and the book assets at 
‘Rs, 2,61,84,975. A deduction of Rs, 70,14,091 
‘as assets, the realizable value of which 
cannot now be estimated was made and 
-the net percentage of assets to liabilities 
was shown as 80 percent, or to he more 
accurate 79°29 per cent. In this comparative 
statement, the Official Liquidators included 
among the assets the realizable-value of 
which cannat be estimated, the value of 
‘land and buildings which according to the 
‘book value is Rs. 11,24,91¢-7-0 whereas it was 
included among realizable assets in their 
report. In the realizable assets is not 
‘included, as pointed oubinthe report the 
call money of Rs. + 0,91,966-5-8. Assuming 
‘only 50 per cent. of this sum could be rea- 
‘lized, putting all liabilities (including con- 
tingent liabilities) at Rs. 2,46,87,509-4-4 and 
‘allowing for payment in full the security 
deposits and Provident Fund to the 
employees ag per my order dated Novem- 
ber 18, 1938, there is a net percentage of 
‘over 80 per cent. of assets to liabilities. 

The basis therefore on which the scheme 
was proposed by the creditors, i. e, the 
probability of twelve annas in the rupee 
being realized, is established. It is conced- 
ed by all the opposing creditors that this 
is ‘so. Mr. Parthasarathy who appeared for 
some ofthe creditors, was frank enough to 
concede at cne stage of the case that in 
view of my order, having regard to the 
figures now furnished by the Oficial Liqui- 
dators, there is no other alternative than 
to submit the scheme tothe creditors and 
‘ascertain their wishes. In the light of the 
information thus furnished by the Official 
‘Liquidators and in view of the objections 
raised on behalf of the creditors to the 
scheme as proposed, Mr. Bhashyam Iyangar 
has made certain alterations in the scheme 
particularly in regard to the following mat- 
ters: (1) the provision empowering the 
directors to call for payment of the balance 
of share money which was not in the 
prior scheme (vide cl. 4 of the present 
scheme); (2) the provision giving greater 
representation in the Board of Directors 
to preference share-holders and also prevent- 


for election; (3) the provision negativing. 
the right of the directors to claim any 
cosis, in respect of the winding up pro 
ceedings. Tne question therefore is whether 
Ishould not direct a meeting of the creditore 
under 5,183 (1), Mr. Bhasnyam Ayyangar 
submitted that iu view of my prior order as» 
tne correct data is now available, a fair case 
is now made out for the scheme being put be- 
fcre the genera] body of creditors and their 
wishes ascertained. The opposing creditors» 
have now raised certain contentions with 
which I shall presently deal. - The ‘first 
contention is thatitis not possible to put the 
scheme through without the cc-operation 
of the other Courts, particularly the 
Travancore and Cochin Courts and if the 
Travancore and Cochin -assets and liabilie 
ties are kept out of consideration, the net 
percentage of assets to liabilities will not-be 


‘more than 60 per cent: and the basis of the 


scheme therefcre fails. This contention was 
ina way dealt with by me in my order of 
September 5. I pointed oat therein that: 
“Where there are several liquidations of one con- 
cern going on in different countries, no scheme 
initiated in one Court will necessarily become 
effective and operative in regard to the concern as 
a whole unless it was sanctioned by all the Courts 


“in whieh the liquidations are going on, and if the 


principle upon which liquidation should be con- 
ducted be one of co-operation, there is nothing to 
Prevent a scheme provisionally being initiated in 
this Court and being provisionally sanctioned and 
this being adopted by the ‘lravancore Court, and 
no principle of international law has been shown to 
me that this cannot be done; whereas all the cases 
would seem to indicate that there is nothing in the 
international law against the adoption of this 
course and from the point of convenience it seems 
to me very desirable that the scheme should first be 
initiated in this Court.” 


In almost every -reported case it will 
be seen that the scheme was never initiated 
in‘all the Courts simultaneously but proceed- 
ings were taken in one Oourt in the first 
instance and after the scheme was sanction- 
ed in that Court, proceedings were taken 
in other Courts for its sanction. If the 
contention that is now advanced is pushed 
to its logical conclusion, it would mean 
that where there is liquidation of one con- 
cern going on in different countries, it would 
not be possible to initiate a ecneme for 
reconstruction and s. lo3, Oompanies Act, 
would almost be a dead letter. ‘I'he object 
of s. 153 is to enlarge the power of making 
compromises or arrangements which would . 
be defeated, if this contention were to 
prevail. If at a meeting called fur by this 
Court under s. 193 (1) the majority of 
the creditors approve of a scheme and. it 
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ng sanctioned under s. 153 (2), it is expected 
shat other Courts would sanction it. I can- 
pot say that this expectation on the part 
«of the petiticners is unreasonable; on the 
«other hand, it would be wrong to assume 
«other wise. 

The next contention ‘is that the scheme 
was based on the assumption that only 
assets of the value of 40 lakhs would not be 
realizable whereas it is now found to be 
nearly 70 lakhs, Mr. Vepa argues that in 
view of this it may not be possible for the 
creditors to get twelve annas in the rupee 
and they ought to be content with ten annas 
in the rupee and a modification in that 
respect is necessary in the scheme. This 
is a matter entirely for the creditors to con- 
sider when the matter goes before them. 
As it is, eliminating 70 lakhs, the net per- 
centage is 50 per cent. Lt will be for the 
creditors to consider having regard to 
the narrow margin how much they would 
forego and in what way they will modify the 
scheme in this behalf. 

Toe next contention urged by Mr. Vepa 
and also by Mr. Parthasarathy is that the 
object of a re-construction scheme is to see 
that the bank goes on and it cannot be 
disputed that for sometime the bank can- 
not go ca because nobody would put 
any money in the bank, the public 
contidence in it having been so rudely 
shaken. I have dealt with this aspect of 
the matter also and pointed out that itisa 
matter for the creditors to consider whether it 
is possible for the bank to go on or not, ifa 
fresh personnel for the guidance of the affairs 
of tne bank is constituted. Mr. Bhashyam 
Ayyangar has argued that whether the 
bank snould go on or not is not the only 
consideration. that the object of the scheme 
is. also to provide a mode of liquidation 
otherwise than througa Oourt and it isa 
matter for the creditors to come to a deci- 
sion on the point. [ would lke in this 
connection to refer tothe following obser- 
vations of Page, O. J. in FP. G. Hobson V. 
Dawsons Bank, Ltd, (12) at p. 159: 

“Prima facie the creditors are in the best position 
to decide whether their interest in the company 
will be better served by the compulsory winding up 
of the bank or by voluntary liquidation for the 
purpose of re-construction, 1 go further and say 
that it would be extremely unwise for the Court 
on a petition filed on June 22, and before the whishes 
of the creditors as a whole has formally been asser- 
tained, to determine thas Dawsons Bank should be 


closed down by compulsory liquidation in the cir- 
cumstances obtaining on that date.” 


No doubt these observations were made 


(12) 10 R 143at p. 159; 137 Ind. Cas, 638; A I R 1932 
Rang. 75; Ind. Rul. (1932) kang. 144. 
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by the learned Judge: in consideriag whe- 
ther an order for winding- up should be 
made or not, but, as he indicates, that when 
an application is made for re-construction, 
before the Court should express its opinion 
for or against it, it is the bounden duty 
of the Court to ascertain the wishes of the 
creditors in the first instance. I need not 
emphasize this aspect of the case as I have 
already dealt with it in my order, dated 
September 5, 1933. Under s. 153 (2) the 
Court is the ultimate authority to decide 
whether the scheme even if approved by 
the creditors should be put through or not. 
It-is always open to the Court te come to 
the conclusion in spite of the scheme having 
received the sanction of the creditors that 
winding up through Oourt, would be more 
beneficial in the interests of the creditors 
than the scheme they have proposed. I 
therefore refrain from expressing any 
opinion on the matter at present. The 
next contention advanced is that working 
expenses to run the bank would cost an 
enormous sum andin view of the fact that 
no fresh deposits would be coming in, it 
would not be in the interests of the creditors 
to allow the scheme to go through. It is 
pointed out by Mr. Bhashyam Ayyangar in 
answer to this contention that the outstand- 
ings carry higher rate of interest than the 
interest whica the bank has to pay to its 
creditors, that the scaeme only provides 
for 2 per cent. and 3 per cent. in certain 
cases to the creditors and that there would 
be quite a margin left for meeting the 
ordinary expenses of the bank. It is open 
to the creditors to have this matter in their 
view. -Mr. Vepa has further contended that 
owing to the winding up order being in 
force, interest has ceased to ran on unsecure 
ed debts payable by the bank, whereas if 
the winding up order is annulled, interest 
wouldhave to be paid and it may not be 
in the interests of the general body of 
creditors that the winding up orders should 
be annulled.: Again, this is a matter which 
ougat to be considered by tne creditors, 
having regard to- the tinancial position as 
now disclosed by the report. Mr. Vepa has 
suggested that out of the money now 
available in the hands of the Odicial Liqui- 
dators, the scheme may provide that a 
certain percentage in the rupee may be 
paid immediately to the creditors, Ib is 
open to the creditors to suggest that modi- 
fication in the scheme if they think it 
necessary. 

I may state that after the receipt of the 
reports from the Official Liquidators, there 
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has really been no serious oppositions to the 
scheme going before the general body of 
creditors and their wishes being ascertained 
in the first instance. All the arguments 
that have been advanced were not such as 
to prevent the Court from putting the 
acheme before the general bcdy of creditors. 
I have therefore decided to order a meeting 
of the general body of creditors and share- 
holders and I consider the following 
materials to be absolutely necessary in 
order that each ereditor and share-holder 
may arrive at an independent opinion as 
to the feasibility or practicability of the 
sckeme and I therefcre direct that they 
should be printed and circulated to them : 
(1) The proposed scheme ; (2) the report of 
the Official Liquidators dated November 17, 
1938, and the further comparative statement 
filed by them ; (3) extracts frcm my order 
dated September í, 1938, dealing with the 
objections to the scheme ; and (4) the pre- 
sent crder. The next question relates o the 
directions that 1 should give in 1egard to 
the manner in which the meetings should 
be held and conducted and in regard to the 
Be1vice oł the scheme and other material 
papers and notice of the meeting on the 
ercditois and share-holders. I adjourn the 
ccusideration of this matter to Monday, 
December b, at 10-45 a. m. 

“Order. — (December 5, 1938). — Having 
heard the learned Counsel for the Official 
Liquidators, for the petitioning creditors, 
for the creditors who put forward the 
schere, and for the opposing creditors, 
I give the following directions: I direct the 
Otticial Liquidators to convene at Madras 
at a place mentioned by them in the notice 
of the meeting sent to the creditors and 
share-holders and in the advertisement 
thereot separate meeting of: (i) Creditors 
mentioned in para. 9 of cls. (a) and (b) of 
the scheme; (it) ordinary share-holders ; 
and (iii) founder share-holders, for the pur- 
pose of considering, and it thought fit, of 
approving of considering with or without 
rocdification the scheme proposed herein. 
Such meetings shall be held at the said 
piace as follows: (1) Meeting of the credi- 
tors on Saturday, January 28, 1939, at 
Ll a.m. (2; Meeting of the share-holders on 
Sunday, January 29, 1939, at 1l a. m. (3) 
Meeting of the founder share-holders on 
«Sunday, January 29, 1939, at 3 P, mM. 

1 direct the Official Liquidators to print 
the said scheme snd also the other papers 
mentioned by me in my order dated Decem- 
ter 2, 1938, aud send the notice of the 
mecting along with the said printed papers 
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and the printed forms of proxy to be settled 
by me by ordinary post to the creditors 
and share holders at the last known address 
so far as it is possible for the Official 
Liquidators to ascertain, within the three 
weeks before the date of the said meetings. 
I direct the Official Liquidators to notify 
in the said notice the time, the dates and 
places of the meetings int-mating the pur- 
pose of the said meetings and that the 
creditors and share-holders may attend such 
separate meeting as aforesaid and vote in 
person or by proxy provided that all such 
proxies are deposited at the office of the 
Official Liquidators, Madras, one week be- 
fore the dates of those meetings and that 
the proxies are affixedewith two annas 
stamp and authenticated before the Presiding 
Officer of a Oourt, a Magistrate honorary or 
stipendiary, a Sub- Registrar, a Nazir of any 
Court, any of the Officers of the High Court, 
any of the Sub-Assistant Registrars or 
Managers of the Appellate Side, High Court, 
who shall subscribe in his own hand the 
fact of his being satisfied as to the identity 
of the person signing the prexy form. L 
direct the Official Liquidators to advertise 
the said notice in the following newspapers 
and in such other newspapers as they may 
consider advisable three or four weeks 
before the dates of the said meetings: (1) 
The Hindu, (2) The Madras Mail, (3) The 
Indian Express, (4) The Swadesa Mitran, 
(5) The Andhra Parika, (6) The Malayala 
Rajayam, (7; The Mathrubhumi, (8) The 
Daily Post of Bangalore, (9) The Statesman 
of Uaicutta, (10) The Bombay Chronicle, 
(11) The Bulletin of Hyderabad, (12) The 
Ceylon Observer, (13) The Hindustan 
‘Limes. . The advertisement shall also make 
known that the print of the said scheme 
and the necessary papers can be seen and 
the proxy forms obtained at the following 
places : 


D The Office of the Off. Liquidators, Madras, 
(2) 


S " Secunderabad, 
(3) » » Colombo, 
(4) 35 Travancore, 
(5) 5 y Cochin, 
(6) x 5 Bangalore. 


I direct the Official Liquidators to submit 
for my approval a copy of the notice, of 
the advertisement, of the papers to be 
printed and the form of prozy. I appoint 
Mr. Pirrie or failing him Mr. Gill, to act as 
Chairman of the said meetiogs, as in my 
opinin they will be best fitted to act as 
such Chairman having regard to their busie 
ness capacity and to their special knowledge 
of the affairs of the bank, and they do. 
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report the result of the said meetings within 
Monday, February 6. The Official Liquidators 
are also required to address the’ Official 
Liquidators who are functioning at the 
Various places mentioned above represent- 
ing them to convene mfetings of the credi- 
tors and share-holders within their juris- 
diction, if possible, within two weeks before 
the dates of the meetings and acquaint 
them with the nature of the scheme pro- 
posed in order that the creditors and 
share-holders may be in a position to vote 
for or against the scheme and give neces- 
sary directions to proxies. The Official 
Liqui jators are empowered to employ such 
additional staff temporarily as they consider 
necessary for the purpose of carrying out 
my directions. 


Nuss, Order accordingly. 


_ PATNA HIGH COURT 

Civil Revision No. 498 of 1938 ` 
November 23, 1938 
Wort, J. 
DEOKI SINGH AND 0TAERS— DgOBEBR- 
HULvERS—PgriTioNnERs 
Lrersus 
SRI THAKUR RAGHAVINDRA 
BHAGWAN TrrovGA Mahant 
SATRUGQHAN CHARI—OLAIMANT— 
Ovposits Party 
_ Pleadings—Suit against idol—Whether name of 
idol is followed by that of mahant or vice versa is 
immaterial—Description of title should be taken as 
whole—Revision—Order of Court unjustifiable and 
perverse—Revision held maintainable—Civil Proce- 
dure Code {Act V of 1908), O. XXI, rr. 58, 63— 
Property sold before hearing application under 
r. 58, due to congestion of work—Court's jurisdiction 
to hear application, if comes to an end—Order passed 
‘under r, 08—Decree-holder forced to bring suit under 
r. 63~Question whether there was justification for 
decree under execution, tf could be re-agitated in 
suit. 

In a suit against an idol, the title began with 
the name of the shebait describing him as manager 
of the said idol and there was some doubt whether 
it was the proper and apt tille by which the deity 
or the idol could be sued or whether it was an 
apt title for a claim against the shebait in his 
personal capacity : 

Held, that the mere accident of whose name 
appears first could not possibly determine a matter 
of this gravity. It was the description taken as a 
whole which must determine the matter. The deity 
might have been sued by giving the name of the 
idol sued through so and so, or reversing the order 
60 and so as shebait of the deity, either of which 
descriptions would have complied with the rules 
and would have aptly described an action against 
the idol. 

Even though a Judge has decided a question 
of fact or law erroneously, it gives the High Court 
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no jurisdiction to disturb his judgment or order 
But when the High Court finds that the order made 
by the Judge is one which is entirely and abso- 
lutely unjustifiable and is almost perverse, it has 
jurisdiction to revise the order: 

Where an application under O. XXI, r. 58, Oivil 
Procedure Code, is filed but owing to congestion of 
business is not heard till after the sale has been held, 
the Court does not cease to have jurisdiction to hear 
the application for it is idle to suggest that the mere 
accident of the circumstances would shut out 
a claimant for ever from getting his property re- 
leased from attachment. Pukupdei Kuar v. 
Eamcharitar Barhi (1), not followed. 

Where the decree-holder was forced to bring an 
action contemplated by O. KAI, r.63 by reason of 
an order on an application under O. XXI, r. 58 
and it was contended that the question there to be 
determined was not whether the claimant had any 
right to the property as matter had already been 
decided, but the point to be determined was whe- 
ther there was the justification in the circumstances 
of the case for the decree which was the basis of 
the execution. 

Held, that this was not what is contemplated 
by rr. 58 and 63 of O. XXI and that the decree- 
holder could not be forced to try out the suit in 
which he had already obtained a decree, 

0O. R. from the order of the Munsif, 
Second Court, Patna, dated July 18, 1938. 

Messrs. B. N. Roy and Girjanandan 
Prasad, for the Petitioners. 

Mr. Sarju Prasad, for 
Party. 

Order.—This Rule, directed against the 
order of the Munsif dated July 18, 1938, 
arises out of a claim case. I propose to 
deal at once with one of the points taken, 
that point being that the Munsif had no 
jurisdiction to hear the case as the sale 
had already been held. Whatever may 
have been the view of this Court held in 
Puhupdet Kuar v, Rameharitar Barhi (1) 
I am quite clearly of the opinion that the 
present amendment is an answer to that 
contention. An application under O. XXI, 
r. 58 may be filed, and owing to congestion, 
of business may not be heard till after 
the sale has been held although it has not 
been confirmed; but it seems to me to be 
idle to suggest that the mere accident of 
the circumstances to which I have referred 
would shut out a claimant for ever from 
getting his property released from attach- 
ment. say no m-re as regards that. 
The real point of substance is as regards 
the liability of the present respondent to 
this application. The present respondent 
is the shebait of the idol. He came forward 
ina claim case asking for the release of 
the idols property which had been taken 
in execution by the petitisner. The 
Judge in the Court below proseeaed to 
decide whether judgment in that case, ont 
pect. P LT 534; 74 Ind. Uas. 87; AIT R 1924 
at. 76, 


the Opposite 
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of which the execution arose, had been 
made against the idol or against the 
shebait; and, shortly stated, he came to 
the conclusion that it had besn entered 
against the skebait personally. I take a 
very strict view of my revisional powers 
and have consistently held the view that 
even although a Judge has decided a 
question of fact or law erroneously, it gives 
me no jurisdiction to disturb his judgment 
or order. But neither that view nor the 
view expressed. by their Lordships of the 
Judicial Oomaiittes with regard to this 
matter ties my hands when I find that the 
order made by the Judge is one which is 
entirely and absolutely unjustifiable. It 
seems tome that his order in this case is 
almost perverse. 

In the first place the Judge discussed 
whether Sri Mabanth Basudeb Brahmachari 
Swami chela Sri Mahant Rajendra Dhari 
Swami, Manager, Sri Thakur Raghavindra 
Bhagwan Jeo, etc. was the proper and apt 
title by which the deity or the idol could 
be sued or whether it was an apt title for 
a claim against the shebait in his personal 
capacity. There may be some justification 
in the Judge saying that there is some 
room fcr doubt, but certainly there is no 
justilicat.on for the Judge saying that if 
the deity had been described first, the 
matter would have been concluded. The 
mere accident of whose name appears first 
cannot possibly determine a matter of 
this gravity. It is the description taken 
as a whole which must determine the 
maiter. The deity might have been sued 
by giving the name of the idol sued 
through so and so, or reversing the order 
B0 and so as shebait of the deity, either of 
which descriptions would have complied 
with the rules and would have aptly 
described an action against the idol. But 
leaving thatfora moment and assuming 
that the Judge was rightin saying that 
there was some ambiguity, he proceeds to 
consider the documents in the case for the 
purpose of determining whether the deity 
was sued or the shebait was sued in his 
personal capacity. I describe his judgment 
as almost perverse because of the various 
expressions which the learned Judge has 
made when he comes to consider the 
point which I have stated. Now, it must 
be stated that the decree out of which the 
execution arose was in an undefended 
suit—whether the defendant had put ina 
written statement or not is immaterial; the 
suit was undefended. Locking at the 
decree the Judge found that he got no more 
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help from it than he got from the description 
which he describes as ambiguous, so he was 
forced ‘back to consider the plaint, it be 
remembered that there was no judgment and 
it was an ex parte dgcree. 

The first thing that is noticed that the 
person sued is described as trustee to Sri 
Thakur so and so; then in para. 2 of the 
plaint he says the defendant as trustee to 
the estate of Sri Thakur Ragho Gobind 
Bhagwan Jeo aforesaid borrowed Rs. 1,100. 
for the necessity of paying rents, also for 
meeting other valid and necessary expenses 
with regard to Sri Thakur Jeo aforesaid. 
Whatever justification or lack of justifica- 
tion there might have been for the decree, 
itis impossible to suggest that the action 
was not brought against the idul and that 
circumstances were alleged which were 
irrelevantficr the purpose of charging the 
idol and not the shebait in his personal 
capacity for the debt which was claimed. 
I have nothing to do with whether the 
decree had been obtained by fraud or 
whether there was justification for it; 
those questi: ns do not arise ; so long as the 
decree stocd, it had to be accepted. There 
is one other matter. Assuming that the 
present decree-holder was forced to bring 
an action contemplated by O. XXI,r. 63, 
by reason of this order, the question there 
to be determined was not whether the 
claimant had any right to tLe property 
that matter has already been decided, there 
can beno doubt about it; the point to be 
determined would be the justification in 
the circumstances of the case for the 
decree which was the basis of the execu~ 
tion: Thatis not what is contemplated by 
O. XXI, rr. 58 and ĉ3, and in my judgment 
the decree-holder should not be forced to 
try out the suit in which he has already 
obtained a decree. One other point was 
mentioned by Mr. Sarju Prasad appearing 
on behalfofthe respondent and that was 
that at the time that the debt had been 
incurred, i. e, the debt of Rs. 1,100 the 
shebait against whim judgment was 
obtained had ceased to be the shebait of 
the idol. That was a proper defence in the 
action which was not advanced—certainly 
not supported by any evidence and not by 
the fact. It may be,I do not decide the 
point, that the present shebait as repre» 
senting the deity may have some right of 
action. That again has nothing todo with 
this Court in this matter. It .is an 
extraordinary case but I have no hesitation 
in the circumstances to come: to the conclu- 
sion that the order of the Munsif should be , 
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set aside and this Rule made absolute with 
costs: hearing fee two gold mohur's. 


D. Rule made absolute. 


——g 


CALCUTTA HIGH COURT 
Oivil Rule No. 267 of 1939 
March 29, 1939 
DeeBysuirz, C. J. AND Nasim ALI, J. 
A. Z. M. REAZAI KARIM—DEFENDANT 
No, 1-——PETITIONER 
versus 
MOHAMMAD ISRAIL OSTAGAR— 

PLAINTIRF AND ANOTHER-—~OPPOSITE Party 

Court Fees Act (VII of 1870), Sch. I, Art. 1~ 
Equitable set-off—Tentative valuation, if permissible 
—Sutt for damages—Cross-claim fer damages by 
way of set-off—Claim must be valued accurately 
and ad valorem court-fee paid thereon. 

The word “ set-off“ in Sch. I, Art. 1, Oourt Fees 
Act, not having been qualified in any way must in- 
clude not only a legal set-off but also an equitable 
set-off. : 

A tentative valuation is permissible in two 

classes of cases, namely in suits for accounts and 
mesne profits. 
: Where in a suit for damages, the defendant sets 
up a cross-claim for damages suffered by him on 
account of acts and conduct of the plaintiff and asks 
for a set-off against the plaintiff's claim, must esti- 
mate his claim as accurately as he can for the 
purpose of the Court Fees Act and pay ad valorem 
court-fee thereon. He cannot be allowed to put ten- 
tative valuation for his cisim. 

Mr. Phani Bhusan Chakravarti, for the 
Petitioner. 

Derbyshire, C. J.—The plaintiff agreed 
to build a house for the defendant ata 
certain figure andis now suing for the 
contract price. Tne defendant says that 
the work was not done acsording to the con- 
tract and has put in this plea: 

“That this defendant is entitled to get damage 
from the plaintiff on account of the loss already 
sustiined by him andthe loss to which he will 
be put in future on account of the defective 
construction, negligence and carelessness as well 
as the mental agony suffering and inconvenience 
that this defendant had to undergo on account of 
the acts and conduct of the plaintiff but as it is not 
possible to assess the exact amount of such damage 
and compensation at this stage, this defendant ten- 
tatively values such damages, loss and compensation 
at Rs. 100 and pays court-fees thereon and will pay 
further court-fea on such amount as will be assessed 
by this Court.” . 

The defendant on December 19, 1933, 
was ordered to put his own valuation on 
his claim as set out in para. 19 of his 
written statement. He failed to do it, 
and on January 16, 1939, the learned 
Judge made this order; “The prayer for 
set-off made in para. 19 of the written state- 
ment is rejected.” Against that order this 
rule was obtained. -It has been argued 


RRAZAT KARIM 7, MOHAMMAD TSRATL osTagaR (OAL) 


373 


before us that the defendant is not in a 
posoion to set a value on his claim. 
Now it is doubtful whether the defendant 
can claim damages in respect of some 
of his allegations. He may be able to claim 
them in respect of others. As regards 
the damages which the defendant may 
be entitled to in lawfrom the plaintiff 
for any breach of contract committed by 
the plaintiff, the defendant can quantify 
those damages They are a matter of 
estimate. He can get estimate from other 
builders as to the costs. Such other 
consequential damage he may have suse 
tained hecan estimate now. The defen- 
dant, in my opinion, can quantify his cliim 
for damages. The plaintiff must value his 
claim as accurately as he can for the 
purpose of the Court Fees Act. The defen- 
dant in setting up a cross-claim for 
damages in which he asked for a set-off 
against the plaintiffs claim must, in my 
opinion, do the same as the plaintiff; he 
must estimate his claim as accurately as 
he ean for the purpose of the Court Fees 
Act. 

I see no reason why ths defendant 
should be allowed to await the develop- 
ments of the case before he pays his coart- 
fees any more that the plaintiff should. 
In this case itis clear on the face of the 
pleading that the full court-fee has not been 
paid. The Court was bound unders €-3, 
Court Fees act, to record a finding to 
that effect. The Court appears to have 
adopted as best itcould the procedure 
set out in s.8-B (2) of the Act and made 
the order which is complaised of. I an 
not sure whether the learned Judge ought 
not to have handed back to the defendant 
the documents. namely the written state- 
ment and the claim for set-off. But 
apparently the plaintiff did not press for 
that and the learned Judge made the order 
he did. I see no reason to interfere 
with it. In my view this Rule must be 
discharged. 

Nasim All, J.—I agree with my Lord 
the Ohief Justice that this Rule siould be 
discharged. Theclaim-for set-off in the 
present case does not come under r. 6 of 
O. VIII, Civil Procedure Code. But this 
claim seems to me to be admissible in 
view of the provisionsof O. XX, r. 19 (3) 
of the Code. The next question is whether 
proper court-fees have been paid on this 
claim of set-2ff. Under Art. 1, Sch. I, 
Court Fees Act, ad valorem court-fee is 
payable on the amount of set-off claimed. 
The contention of the petitioner is taat 
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he is entitled to put atentative valuation 
and to pay ad valorem court-fees on that 
valuation. This, however, is permissible 
in two classes ofcases, namely in suits 
for accounts and mesne profits: see s. ll, 
Court Fees Act. Section 7 (i), Court Fees 
Act, definitely states that the plaintiff 
is to pay court-fees on the amount 
claimed in asuit for damages. Evidently 
the claim for set-off in the present suit 
is in the nature of a claim in a cross suit. 
Iam therefore of opinion that the defen- 
dant is bcund to quantify the damages 
claimed by him by way of set-off, and to 
pay ad valorem court-fees as the word 
“set-off” in Sch. T, Art. 1, Court Fees Act, 
not having been qualified in any way, 
must include not only a legal set-off but 
also an equitable set-off. 


B. Rule discharged. 


—— 


PATNA HIGH COURT 
Appeal No. 155 of 1937 
November 17, 1938 
HaARRIRS, O J, AND Agarwata, J. 
FEEUA MAHTO AND OTHERS—PLAINTIFPS 
. — APPELLANTS 


VET: S 
RABU LAL SAHU AND OTuERS—DEFENDANTS 
— RESPONDENTS 

Mortgage—Redemption—Tenant mortgaging with 
possession—Default by mortgagee in paying rent— 
Holding sold and purchased by landlord, himself in 
execution of rent decree—Later on property coming 
to original mortgagee—Mortgagor, if can redeem it 
—Right of redemption, if extinguished by sale in 
execution, 

A tenant had mortgaged his property with pos- 
session and the mortgagee who was bound to pay 
rent had made default. In consequence, the holding 
was brought to sale by the landlord in execution of 
the rent decree und purchased by the landlord 
himself. Later on the property came into the hands 
of the original mortgages : 

Held, that the mortgagor had no right to redeem 
when the rent sale was not proved fraudulent, be- 
cause the equity of redemption was for ever extin- 
guished by the sale in execution of the rent decrees 
and did not revive when the mortgagee eventually 
obtained the property Gauri Shanker v, Sheotahul 
Gir 4), followed, Nawab Sidhee Nuzur Ally Khan 
v. Rajan Ojoodhyaram Khan (1), Deo Nandan Pra- 
sad v. Janki Singh (2) and Jaikaran Singh v. 
Sheo Kumar Singh (3), explained and distinguish. 
ed. 


d 
A. from the appellate decree of the 
Judicial Commissioner, Chota Nagpur, dated 
* September 30, 1936. 
Messrs. B. C. De and K. K. Banarji, for 
the Appellants. 
Messrs. Ray Guru Saran Prasad, N. K. 
Prasad II, L. K. Chaudhury and Ray 
Paras Nath, for the Respondents, 
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Harrles, C. J.—This is a plaintiffs’ 
second appeal against a decree of the lower 
Appellate Oourt dismissing their suit for 
redemption. The facts which gave rise to 
this litigation are somewhat complicated 
and it is necessary® to set them out in some 
detail. In the year 18-6 the ancestors of 
plaintifis Nos. 1 and 3 and defendants 
Nos. § to 10 mortgaged their tenure in 
village Haratu to one Musammat Sundar 
Kuar. In 1892 the mortgagors sold their 
tights to Braj Lal who paid up the money 
due on the mortgage and thus redeemed it. 
Later Braj Lal mertgaged the property to 
Nawal Kishore. 

In the year 1898 the ancestors of plain- 
tiffs Nos. 1 and 3 and defendants Nos. 8 to 
10 again mortgaged the same village to 
defendants Nos, 1 to 7 and by the terms 
of this mortgage the latter who were given 
possession were bound to pay the rent due 
in respect of the tenure and were made 
liable in damages for any loss occasioned 
by tbeir default. After this mortgage 
litigation ensued between Nawal Kishore, 
who was the mortgagee under Braj Lal's 
mortgage and defendants Nos. 1 to7 and 
others and eventually Nawal Kishore actually 
obtained a decree for possession of this 
village. However he never executed the 
decree and never obtained possession of the 
village. l'efendants Nes. 1 to 7 appear to 
have been heavily engaged in this litigation 
and fell in arrear with their rent. On 
July 1x, 1904, an eight annas share in 
this village was sold to Ramsewak Sahu 
in execution of a rent decree which the 
owners of the village had obtained. On ' 
November. 12, 1904, the remaining eight 
annas share in this village was sold to 
A. T. Peppee in execution of another rent 
decree obtained by other owners, Therefore 
by the end of 1904 the whole of this village 
had been sold in execution of rent decrees 
to Rameewak Sahu and A. T. Peppee. 
These two purchasers entered into posses- 
sion of the property and remained in such 
possession until the year 1919. On May 
22, 1219, defendants Nos. | to3 purchased 
the eight annas share held by Ramsewak 
Sabu and on August 10, 1919, they purchased 
the other eight annas share held by A. T. 
Peppee. By the end of 1919 therefore 
defendants Nos. 1 to 3 who were the 
mortgagees under the mortgage executed 
in the year 1898 had become the owners 
of the sixteen annas in this village. On 
February 9, 1933, the original mortgagors, 
namely plaintiffs Nos. 1 to 3 and defendants 
Nos. 8 to 10, sold twelve annas of their 
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alleged mortgagor rights to plaintiffs Nos. 4 
and 5. The plaintiffs contended that they 
still held the equity of redemption in this 
mortgage and brought the present suit 
claiming redemption. 


. 

The principal defence was that the equity 
of redemption had been extinguished in the 
year 1904 when the whole of this village 
had been sold in execution of the two rent 
decrees, It was argued that once the equity 
of redemption has been extinguished, it could 
not be revived thereafter by reason of any 
purchase of the property by the original 
mortgagees. The trial Court held that 
the mortgagors’ rights had not been extin- 
guished and accordingly decreed the suit, 
but on appeal the learned District Judge 
held that the mortgagors’ rights were 
extinguished by the sale in execution of the 
rent decrees in 1904 and therefore the 
Plaintiffs had no right whatsoever to redeem 
the property. 


There can be no questicn that the 
defendants who were the mortgagees under 
the mortgage created in 1898 was bound 
to pay the rent due in respect of the 
tenure, This they failed to do and accord- 
ingly rent decrees were obtained and the 
whole village was sold under these two 
decrees, The trial Court appears to have 
held that the failure to pay rent was 
deliberate and intentional, and I am far 
from clear as to what the learned Subordinate 
Judge meant by the use of those words. 
The plain:iffs had attempted to show that 
the mortgagees had deliberately refrained 
from paying rent in order that the property 
should be sold in execution of rent decrees 
and purchased by their benamidar. It was 
hotly contended that one of the purchasers 
in these sales namely Sahu, was a benamidar 
for the mortgagee defendants, but the 
trial Court held as a fact that Sahu's 
purchase was a bona fide one, It was not 
suggested that A. l. Peppee’s purchase was 
as benamidar for the defendants. Though 
the trial Ovurt found that the purchases 
were not made by benamidars, yet it came 
to the conclusion that these sales were 
fraudulent and accordingly held that the 
mortgagors’ interest was not extinguished 
by them. The learned District Judge on 
appeal came to the conclusion that it had 
been estublished that the defendants were 
guilty of any fraud. All that was establish- 
ed was that the mortgagees had failed to 
pay ‘he rent and that the village had in 
consequence been put up for sale in execu- 
tion of rent decrees obtained by the owners, 
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All therefore that can be alleged against 
the mortgagees is that they failed to pay the 
rent due in respect of the tenure, and 
there is no finding whatsoever that such 
failure was dne to collusion or fraud or 
anything of that nature. 


It is conceded that where a sale takes 
place in execution of a rent decree a 
mortgagcr's interest is in ordinary cases 
extinguished and the property is sold and 
purchased free from all encumbrances. 
It is however contended on behalf of the 
appellants that where a property is sold 
in execution of a rent decree and at some 
period later purchased by the mortgagees 
whose failure led to the rent decrees, such 
purchase by the mortgagees revives the 
equity of redemption and thereafter the 
mortgagors have a right to redeem. |eliance 
is placed on two decisions of their 
Lordships of the Privy Council. Tne first 
case relied upon is Nawab Sidhee Nuzur 
Ally Khan v. Rajah Ojoodhyaram Khan (1) 
That was a case of gross and deliberate 
fraud. Aa arrangement had been arrived 
at between tle morigagees and third persons 
that the mortgagees should allow the in- 
terest to fall into arrears so that rent 
decrees should be obtained and the pro- 
perty be put up forsale. It was further 
arranged that the property should be 
purchased and that it should come bick 
to the mortgagees. Their Lordships of tha 
Privy Council point out that the mortgagees 
in that case were guilty of a gross fraud 
and to allow them tə hold the property free 
from the equity of redemp:ion would be to 
allow them to gain an advantage from their 
own fraud. The whole decision proceeds 
upon the basis that mortgagees cannot gain 
an advantage from their own fraud and 
therefore where mortgage2s on such cases 
have allowed rent to fall into arrears and 
the property to be sold in execution of rent 
decrees, such sale will not extinguish the 
equity of redemption as against the mort- 
gagea if he subsequently acquires the 
property. Ino short, their Lordships of the 
Privy Council held that where fraud, such 
as I have indicated, exists, the sale must 
be treated as a private sale and not a public 
sale. In other words, a sale under a rent 
decree brought about by the fraud of the 
mortgagsees cannot be held to defeat the 
rights of ibe mortgagors as against the 
mortgagees. 

A later case is Deo Nandan Prasad v. 

(1) 10 MIA 540; 5 WR 83; 1 Suther, 635; 2 Sar, 
198 (PO) 
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Janki Singh (2). In that case the mort- 
gagee allowed rent to fallinto arrear and 
a sale had taken place in execution of a 
rent decree. The property eventually came 
into the hands of the mortgagee, and their 
Lordships of the Privy Council hold that 
the mortgagors had a right to redeem, 
In that case their Lordships came to the 
conclusion that the mortgagee concerned, 
who wasa minor, was not bimself guilty 
of fraud, but on the other hand, they held 
that his agents had engineered the whole 
transaction to enable the minor mortgagee 
to obtain the whole interest in the property. 
In short, it was found that the agents of 
the mortgagee were guilty of fraud and 
that being so, the mcrtgagee himself could 
not benefit by: the fraud of his agents, 
The only substantial difference between 
this case and the earlier case in Nawab 
Sidhee Nuzur Ally Khan v. Rajah Ojoodh- 
yaram Khan (1) is that in this later case 
the mortgagee himself was not guilty of 
fraud but only his agents. In my view the 
basis for the decision of both these cases 
is the fraud practised by the mortgagees or 
their agents. Their Lordships of the Privy 
Council were: simply applying the well- 
known principle that no person should 
be permitted to benefit from his own 
fraud. These cases have no application 
whatsoever to cases where fraud on the 
part of the mortgagee has not been 
established. 

A more recent case relied upon by the 
appellants is the case in Jaikaran Singh 
v. Sheo Kumar Singh (3). In that case a 
mortgegee of a fixed rate holding, who was 
under a covenant to pay the rent of the 
holding to the zamindar, made default 
in such payment, in consequence of which 
the holding was sold, and it was purchased 
by the mortgagee himself, It was held 
that the mortgagee could-not by his own 
wrongful act deprive the mortgagor of his 
tights, and the mortgagor's equity of 
redemption still subsisted. It has been 
argued that no fraud was established in 
this case and it is contended that this case 
is an authority for the proposition that a 
mere breach of contract will have the 
same result as fraud. It is to be observed 
that the learned Judges who decided the 
Allahabad case purported to follow the 

(2) 44 O 573; 39 Ind. Oas. 346; AIR 1916 P O 
227; 44 I A 30; 15 A LJ 154; 32M LJ 206; 21 O 


W N 473; 1 PL W294; (1917) M W N 254; 250 L 
ae ML T240; 5L W 526; 19 Bom. LR 410 


(P QO). . fain, wh late d ay 
(3) 50 A 36; 103 Ind. Qas. 370; A I R 1927 All. 747; 
a5 AL J 658. ` 
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case in Nawab Sidhee Nuzur Ally Khan 
v. Rajah Ojoodhyaram Khan (1) to which 
I have already referred. That, as I have 
pointed out, was acaseof fraud. Further, 
it is clear that theelearned Judges regard- 
ed the particular case before them as s 
case of fraud. It was a case where the 
mortgagee had failed to pay the rent and 
had then bought the property when it 
was put up forsale in execution of a rent 
decree. At p. 40* the learned Judges after 
discussing various cases observed: 

“It seems to us that these cases lay down a 
sound principle of law which prevents a fraud being 
practised on innocent parties. If property is sold 
owing to the wrongful act and default of the 
mortgagee himself, he cannot be allowed to claim 
it on the ground of his own wrong, for no cause 
of action can arise vut of the wrong.” 

It appears tome that the learned Judges 
Leld in that case that the facts disclosed 
fraud on the part of the mortgagee ‘and 
accordingly they held that the mortgagor's 
rights as against the mortgagee had not 
been extinguished by the execution sale. 

Tke point before us has been considered 
by a Bench of this Court in Gauri Shanker 
vy. Skeotahal Gir (4). In that case a tenant 
mortgaged his property with possession. 
The mortgagee in possession, made default 
in payment of rent in consequence of 
which the holding was brought to sale 
by the landlord in execution of the rent 
decree and purchased upon such sale by 
the landlord himself. Later the property 
came into the hands of the original 
mortgagee, Thereupon the mortgagor in- 
stituted a suit for redemption claiming 
that his right to redeem the property had 
revived when tke property came into the 
hands of the original mortgagees. A Bench 
of this Court, however, held that the rent 
sale which had not been set aside had 
extinguished the mortgagor's equity of 
redemption as the rent sale had not been 
proved to be fraudulent. In this case 
the learned Judges discussed the ‘case in 
Nawab Sidhee Nuzur Ally Khan v. Rajah 
Ojoodhyaram Khan (1) and stressed the 
Point that in that case fraud was practised 
and accordingly distinguished that case 
from the case before them. In the case 
before the Oourt nothing had been proved 
beyond the fact that the mortgagees had 
defaulted in the payment of the rent and 
the learned Judges refused to hold that 
the mortgagee was guilty of fraud merely 
on the ground that he had failed to pay his 

(4) A IR 1936 Pat. 434; 164 Ind. Cas, 213.17 P L 
T 531; 2 B R 718; 9 R P 92. 
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rent. As no fraud had been proved, the 
Bench held that the equity of redemption 
was for ever extinguished by the sale in 
execution of the rent decrees and did not 
revive when the mortgagee eventually 
obtained the property. If the equity of 
redemption is extinguished, I sannot see 
how it can possibly revive. If there isa 
fraudulent sale, the most that can be said 
is that the mortgagor’s rights are suspended 
and revive when the property comes into 
the hands of the fraudulent mortgagees. 
In my view the facts of the present case 
cannot be distinguished by the facts of the 
case in Gauri Shanker v. Sheotahal Gir 
(4) and that case must be followed. The 
result therefore is that the plaintiff- mort- 
gagors have failed to show that they have 
a rigat to redeem and accordingly I would 
dismiss this appeal with costs. The costs 
will be payable to the defendants first 
party. 


Agarwala, J—lI agree. 
D. Appeal dismissed. 


MADRAS HIGH COURT 
Original Side Appeal No. 51 of 1938 
October 20, 1938 
Leson, O. J. AND Mapnavan Nare, J. 
C. VENKATARANGHAM NAIDU 
— DEFENDANT —ÅPPELLANT 


versus 
B. JAGANATHA DAS AND ANOTHER— 
PLaInTire8—RE-PONDENTS 

Madras High Court Original Side Rules, O. VII— 
Suit of promissory note and for accounts —Defence 
involving substantial question of low—Defendant is 
entitled to unconditional leave to defend, 

Suit for account does not come within O. VII of 
the Original Side Rules (Madr.): p 

Where in a suit under O. VII for the recovery of a 
certain amorfnt, the olaim is based ona promissory 
note buf the amount is also claimed on the basis of 
an account, and the defence involves a substantial 
question of law, the defendant is entitled-to an un- 
conditional leave to appesrand defend the suit. 

O. S.A. against the order of Mr, Justice 
Gentle, dated May 10, 1938, and passed in 
the exercise of the Ordinary Original Civil 
Jurisdiction of the High Court in Application 
No. 648 of 1938 in Application No. 246 of 
1938 in C. S.No. 241 of 1937. 

; Mr. V. S. Rangachari, for the Appel- 
ant. 

Mr. V. Radhakrishnayya, for the Respon- 
dents. 

Leach, C. J.—This is an appeal against 
an order requiring the appellant to furnish 
security þefore being allowed to defend 
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a suit instituted on the Original Side of 
this Court by the respondents. The res- 
Pondents are the secretary and treasurer 
of an association known as the Madras 
Mahajana Sabha. In 1931 and 1932 the 
appellant was the treasurer and also a 
trustee of the association. The suit has 
been filed to recover Re. 7,074 from the 
appellant, and the respondents base their 
claim on two grounds. Inthe first place 
they say that the appellant will be found 
liable for this amount on the taking of an 
acccunt of the monies he received when 
holding the office of treasurer, In the 
second place, they sue cn a promissory note 
for Rs. 6,000 which the appellant signed 
on December 20, 1934, in respect of monies 
he had received. 2 

The suit was filed under O. VII of the 


‘Original Side Rules. This order contemp- 


lates a svit tu recover a debt orto liqui- 
date a demand in money payable by the 
defendant with or without interest arising 
upon a contract expressed or implied, or 
on a bond or contract for payment of a 
liquidated amount of money, or on a 
guarantee where the claim against the 
principal is in respectof a debt or liqui- 
dated amou:t. In a suit filed under this 
crder leave to appear and defend must 
be obtained. The leave may be given 
unconditionally or subject to terms So far 
as this suit is based on the promissory 
note it is within this order, but the amount 
is also claimed on the basis of an account, 
anda suit foran account does not come 
within the order. The appellant applied 
for leave to defend, and according to the 
Masters order, advanced the following 
pleas: 


(1) 


(2) 
(3) 


The promissory note was executed 

under duress; 

It was devoid of consideration; 

The consideration is against public 

policy as coming under s. 23 of the 

Indian Contract Act as stifling a 

criminal proseeution; and 

(4) thereis no stipulation for interest 

and therefore the claim for interest 
is untenable. 

The Master came tothe conclusion that 
the defences were not of a bona fide 
nature and granted the appellint leave to 
defend only on condition that he furnished 
security fur the full amount of the claim. 
An appeal from this order was heard by 
Gentle, J., who saw no reason to interfere 
and therefore confirmed it. It appears that 
the Madras Mahajana Sabha bas been 
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declared an unlawful association and when 
the matter was before the learned Judge, 
the appellant wished to raise a defence 
based on this fact, but the learned Judge 
refused to allowit as there was no evi- 
dence on the record to support it. 

Without going into all the matters which 
have been mentioned bythe learned Advo- 
eate for the appellant in the course of his 
argument, it appears to us that the 
appellant is entitled to defend this suit 
witbout security being required of him. 
In the first place the claim on the accounts 
has not been withdrawn, and the learned 
Advocate for the respondents had made 
it quite clear that the claim for an account 
will be persisted in. In the second place 
there does appear to be a 
question of law involved in the plea that 
the claim cannot be granted as being one 
against public policy. For these reasons, 
we set aside tke order requiring security 
to befurnished and grant the appellant 
unconditional leave to defend. We direct 
that the costs of this appeal shall be 
ecsts in the cause, 

The Jearned Advocate for the respond- 
ents asksusto direct that the hearing cf 
the suit be expedited. This is a matter 
which concerna the Original Side and the 
applicalion must be made there. 


N.-D. Order set aside. 


eee 


OUDH CHIEF COURT 
Application No. 14 of 1938 
August 2, 1939 
HAMILTON AND Srivastava. JJ, 
De. NABI MOHAMMAD KBAN—Puatntire 
— APPLICANT 
versus 
S. MOHAMMAD AHSAN AND OTHERS— 
DrErENDANTS—OPPosiTR PARTY 

Civil Procedure Code (Act V of 1903), 8. 115, Sch. II, 
Para. 15— Order pending suit, setting aside award and 
evperseding arbitration—No revision lies, 

It follows from the languageof s.115 that there 
must bea separate record of a case decided bya 
Subordinate Court which could be called for by the 
High Court for the purpose of passing such order as it 
thinks fit. The proceedings for arbitration in the 
course of a pending suit are of an interlocutory 
character and part of the suit itself. The word “case” 
is of a larger amplitude than the word “suit” and 
would include proceedings under the Guardians and 
Wards Act, Provincial Insolvency Act, Religious 
Endowments Act and Succession Act, ete, Paras Nath 
v. Run Bahadur (2), relied on, Ganga Prasad v. 
Ram Narein (1), followed. 

[Case-law referred to.] 

Consequently, no revision lies against an order 
pasaed by the lower Court in a pending suit setting 
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aside the award under para, 15 of Sch. IT of the Oode 
of Ciyil Procedure and superseding the arbitration. 
This is also clear by reference to s. 104 (1) (a), which 
makes no provision for an appeal against such 
orders, ene 

App. for revision of the order of the Civil 


Judge of Hardoi, dat&d August 23, 1937, 
Messrs. Akhlaque Husain and Abrar 
Husain, for the Applicant. 
Mr. Hakimuddin, for the Opposite Party. 


Judgment.—This is an application for 
revision under s. 115 of the Code of Civil 
Procedure directed against the order dated 
August 23, 1937, passed by the learned 
Civil Judge of Hardoi in a pending suit 
setting aside the award under para. 15 of 
Sch. I of the Code of Civil Procedure and 
superseding the arbitration. ; 

A preliminary objection has been taken 
by the learned Counsel for the defendants 
opposite party that no revision lies as no 
“tease” has been decided within the meaning 
of s. 115 of the Code of Civil Procedure, 
In support of his objection he has relied 
on a Bench decision of this Court Ganga 
Prasad v. Ram Narain and others reported 


in 60. W. N., 813; A. I. R. 1529 Oudh 493 


(1) and several decisions of other High 
Courts. 

The learned Counsel for the applicant 
contends that the reference to arbitration 
in a pending suit is a case by itself 
ending with the supersession of it by the 
Court below, 

Having heard both sides at length we 
have come to the conclusion that the 
proceedings for arbitration in the course 
of a pending suit are of an interlocutory 
character and part of the suit itself. The 
word, “case” it must be admitted, is of a 
larger amplitude than the word “suit” and 
would include proceedings under the 
Guardians and Wards Act, Provincial In- 
solvency Act, Religious Endowments Act 
and Indian Succession Act, ete.: The 
question, however, remains whether the 
proceedings in the course of the trial of a 
pending suit and orders passed thereon 
can be regarded as a ‘case’ within the 
meaning of s. 115 of the Code of Oivil 
Procedure. It follows from the language 
of s. 115 that there must be a separate 
record of a case decided by a Subordinate 
Court which could be called for by the 
High Ccurt for the purpose of passing 
such order as it thinks fit. The record 
of the proceedings for arbitration is in 

(1)6O W N 813; 123 Ind Oas, 224; AIR 1929 
Oudh 493; 5 Luck 397; Ind. Rul, (1930) Oudh 


a, eee a ee ngana 5 


1939 


fact part of the record of the suit itself 
because it cannot be said that they are 
in any sense separate and distinct from 
the record of the suit itself. The late 
Srivastava, J. (later Chief Judge) in his 
judgment in the Ful? Bench case, Paras 
Nath v. Ran Bahadur and others reported 
at p. 1158 of 1935 O.W., N. (2 expressed 
his opinion on this question in the following 
words:— 

“The words used in s, 115, Civil Procedure Code, 
do not contemplate the invoking of the revisionsl 
jurisdiction of the High Oourt in the case of inter- 
locutory orders passed during the trial of a pending. 
suit. In other words, in the case of a suit it is 
the suit itself and not any branch of it which 
can be regarded as a “case” within the meaning of 
8. 115. On the correct legal interpretation of the 
terms of s. 115 all interlocutory orders passed 
during the trial of a pending suit must be excluded 
from thé application of the section.” 

If we may respectiully say so, we are 
in” complete agreement with his view. 
Reference may be made to s. 104 (1) of 
the Code of Civil Procedure, which allows 
an appeal from certain crders arising out 
of arbitration proceedings Sub-clause (a) 
of this rule provides for an appeal from 
an order superseding an arbitration where 
the award has not been completed within 
the period allowed by the Court. This 
refers to &n order of supersession ’ passed 
under para 8 of Sch. I. It. is noticable 
that while the Legislature has provided 
for an appeal from an order of superses- 
sion passed under para. & no provisicn 
has been made for an appeal frem an 
order of supersession made after setting 
aside the award under para. 15 of Sch H. 


-This shows that the omission to make a 


provision for an appeal by.the Legislature is 
deliberate and to allow a revision would be 
against the spirit of the law. 

The pcint which we have been called 
upon to decide has already been decided 
by a Bench decision cf this Court in 
Ganga Prasad v, Ram Narain and others 
(6 O. W. N, 813; A.I. R. 1929 Oudh 4°3) 
(1) and we do not know of any later 
decision in which a different view may 
have been taken. 

In the Allahabad High Ccurt, however, 
there was some difference of opinion on the 


- point but the matter has now been set at 


rest. by the Full Bench decision in Govind 
Das and another v. Indrawati and cthers 
reported in 1938 A. L.J., 813 (3). 


+ | (2) 1935 O W N 1158; 158 Ind. Oas. 949; 1935 O LR 


633; 8 R O 138; A I R 1936 Oudh 22 (F B) 
(3; 1938 A L J 813; 177 Ind. Cas. 981; A I R 1938 
AN 11 R A 238; 1938 A LR 804; I LR (1938) 
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‘The Bombay High Court has consistently 
taken the view that such an order is an 
interlocutory order and not subject to 
revision under s, 115 of the Code of 
Civil Procedure (vide Damodar v. Raghu- 
nath T. L R 26 Bom 581) (4, 
Chimanbhai v. Keshavlal (I. L. R. 47 Bom, 
721) (5 “and” Nasarwanit Hormusji v. 
Jameshedji Navroji, (A. I. R. 1932 Bom. 
232) (6). 

. We may also refer to Ram Sarup v. 
Mohan Lal (I, L. R. 14 Lahore, 715) (7) 
and Firm Gulab Singh-J ohri Mal v. Messrs. 
Darampal Dalip Singh and another, ‘A, L R. 
1936 Lahore, 538) (6) the two most recent 
decisions of the Lahore High Court in 
which tke same view as taken by this 
Oourt has been taken. We may further 
observe that the powers of this Court 
under s. 115 of the Code of Civil Pro- 
cedure are discretionary and in view of 
the fact that the order of the Court below 
can be cballenged in appeal from the 
decree of the Court below which passed 
that order in the suit, it would lead to 
unnecessary prolongation of the proceedings 
of the suit in the trial Court if a 
revision is entertained and we would avoid 
it. : 
The preliminary objecticn taken by the 
learned Oounsel for the opposite party pre- 
vails and the application is dismissed with 
costs, 


D. Application dismissed, 


(4) 26 B 551. 
(5) 47 B 721; 73 Ind. Oas. 461;25 Bom. L R 443; AI 
R 1923 Bom. 402. j 
(6) A I R 1932 Bom. 232: 138 Ind. Cas 215; 34 Bom, 
L R 376; Ind. Ral. (1932) Bom. 356. 
Rul, (1933) 
2. 


(7) 14 L 715; 143 Ind. Cas. 399; Ind. 
Lah. 337. 34 PL R 651; A LR 1933 Lah, 69 

{~} AIR 1936 Lah. 538; 140 Ind. Oas. 1052; 8 R L 
655; 38 P L R 121. 


ALLAHABAD HIGH COURT 
Secnd Appeal No. 998 of 1935 
` December 9, 1938 
RAOHHPAL SINGH AND MOHAMMAD 
ISMAIL, JJ. ` 
NOSH ALI AND OTHEERS— PLAINTIPR3 — 
APPELLANTI 
versus 
SHAMSUNNESA BIBI AND ANOTHER— à 
_ _Dergnpants—~Rasponpewts. 
Muhammadan Law—Waqi—Widow in possession 
of property in lieu of dower—Property, if can be 
dedicated—Sum not invested but directed to be 
spent on objects of waqf—Such dedication, if valid 
—Dower debt due to widow but at option of resi- 
duaries to pay it or not—Dedication of such prop- 
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erty, validity of—Dower—Right of widow to remain 
in possession of husband's property in lieu of dower, 
if heritable—Right to receive dower and right to 
remain in possession transferred to same person—Such 
person, if can be ousted by husband's heirs before 
dower is paid off. 

A Muhammadan widow is not allowed to dedicate 
a property. of which she acquires possession in lieu 
of dower. Under the Muhammadan Law, the prop- 
erty dedicated must be ofa reasonably permanent 
character and the wagif may make arrangements 
that the use of and income accruing from the 
specified property shall be permanently devoted to 
specified objects. Above all the wagif must be the 
owner of the property, Unless the wagif is the 


owner of the dedicated property, he has no perma- ` 


nent control over that property and a dedication 
thereof will be invalid under Muhammadan Law, 
Rahman v. Bakridan (3), relied on. [p. 381, col. 1.] 

Investment in Government securities and shares 
in companies, etc., is a common form of investment 
recognized in the present times. Such investments 
yield regular income which can be expend- 
ed on the maintenance of the objects of the 
wagf. If, on the other hand, a sum of money itself 
is dedicated and it is to be spent on the mainten- 
ance of the objects of the wagf, it will be exhausted 
before long and it cannot be said that the property 
dedicated is of reasonably permanent character as 
required by law. Such dedication is not, therefore, 
valid. Abu Sayid Khanv. Bakar Ali (4), distin- 
guished. [p. 382, col. i] 

The dower debt which is due to the widow but 
is at the option of the residuaries to pay that sum 
or not is not a tangible property available to her 
and she certainly has no control over it. The re- 
covery of that sum is problematical and any dedi- 
cation of such property cannot be recognized under 
the accepted principles of Muhammadan Law, 
Kadir Ibrahim Rowther v, Mahammad Rahumadalla 
Rowther 15 , applied. [tbid.] 

The right of a Muhammadan widow who has 
entered into possession of her husband's property 
peacefully and without force or fraud in lieu of her 
dower debt is heritable so as to entitle her heirs 
to remain in possession until the debt is satisfied. 
A widow may transfer her right to possession if 
she also assigns her right to receive the unpaid 
dower. Ifthe right to receive the dower and the 
right to remain in possession are transferred to tne 
same person, he cannot be ousted by the heirs of 
the husband until the dower debt is paid off, 
Ali Baksh v. Alladad Khan (1) and Amir Hasan 
Khan v. Mohammad Nazir Hasan (2), relied on. 
Tp. 381, col. 1.] A 

S. A. from the decisicn of the Additional 
Sub-Judge, Azamgarh, dated January 16, 
1935. 

Mr. M, Waliullah, for the Appellants. 

Mr. Shah Jamil Alam, for the Respon- 
dents. 

Mohammad Ismail, J.—This is a plain 
tiffs’ appeal arising out of a suit brought 
for the recovery of possession over three- 
‘fourths of the property owned by one 
Sheikh Nasru. Sheikh Nasru diedin July 
1932 and his widow Musammat Fahimo Bibi 
assumed possession of the entire property 
left by Sheikh Nasru in lieu of her dower. 
Musammat Fahimo under a deed dated 
July 25,1932, dedicated the entire property 


NOSH ALI V. SHAMBUNNESA BIBI (ALL.) 


as wagf for charitable pt 
appointed herself as mutwalli fo 
her death defendant No.1 wa 
to succeed her as mutwalli. I 
came to Court on the allegati 
were entitled to sfeceed to t 
share in the property left by 8 
as residuaries; that Musammat 
no right to dedicate their sha: 
that the waqf was illegal and 
Muhammadan Law and that the 
was only Rs. 101 and not Rs. 

plaintiffs accordingly prayed f 
for possession. It appears that 
Fahimo died soon after the exec 
deed of waqf and defendant No 
ed in having her name recorde 
papers as mutwalli in successio: 
mat Fahimo. The suit was cc 
defendant No. 1 who pleaded in 
the wagf was valid and operati 
the correct amount of dowe: 
Rs. 2,000. The trial Oourt hel 
amount of dower debt was only 
alleged by the plaintifs and < 
suit for possession over ethe pro} 
on payment of Ra. 75-1240 The 
pellate Court modified the decree 
Court and decreed the suit on 

Rs. 1,500 holding that the corn 
of dower was Rs. 2,000, The ple 
preferred an appeal from the d 
Court below. 


In second appeal the finding c 
below on the amount of dowe 
accepted as conclusive. The 1 
argued by learned Counsel for 
lants is that the wagf of the 
dispute is bad in law. The conte 
learned Counsel is that it was 
Musammat Fahimo to dedicate t} 
as waqf because she was not t 
prietor of the same, This questi 
appear to have been argued 
Court below, but as the vali 
waqf was challenged in the wr 
ment, we have allowed Counsel 
us on this point. Before cons! 
legal aspect of the question we 
examine the form of dedicati 
deed Musammat Fahimo stated t. 
inherited one-fourth of the pr 
by her husband as heir, that 
possession of the remaining thre: 
lieu of dower debt and that she de 
entire property as waqf in 
of God Almightly for charitabl 
In para. 6 of the deed she-stated 

“In case any of the residuaries bror 
possession over the three-fourths sha 
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' dower the mutwalli will include the amount so 
realized in the wagf estate and will spend the 
money on the objects of the wagf.” 


In para. 2 the mutwalli is directed to 
spend the income of the wagf estate on the 
requirements of Juma mosque of the town 
of Nizamabad and other religious purposes. 
Paragraph 4 directs that the mutwalli will 
not be permitted to transfer or otherwise 
encumber the dedicated property. It cannot 

.be disputed that the right of a Muham- 
madan widow who has entered into posses- 
sion of her husband's property peacefully 
and without force or fraud in lieu of her 
dower debt is heritable so as to entitle her 
heirs to remain ic possession until the debt 
is satisfied. It has been held in numerous 
cases that a widow may transfer her right 
to possession if she also assigns her right to 
receive the unpaid dower. If the right to 
Teceive the dower and the right to remain 
in possession are transferred to the same 
person, he cannot be ousted by the heirs 
of the husband until the dower debt is 
paid off: see Ali Baksh v. Alladad Khan 
(1) and Amir Hasan Khan v Mohammad 
Nazir Hasan (2). Learced Counsel for the 
appellants however contends that a Muham- 
madan widow is not allowed to dedicate a 
property of which she acquires possession 
in lieu of dower. Under the Muhammadan 
Law the property dedicated must be of a 
reasonably permanent character and the 
waqif may make arrangements that the 
use of and income accruing from the 
specified property shall be permanently 
devoted to specified objects. Above all, the 
wagif must be the owner of the property. 
Unless the wagif is the owner of the de- 
dicated property, he has no permanent 
control over that property and a dedication 
thereof will be invalid under Muhammadan 
Law. The Right Hon’ble Ameer Ali in his 
book on MuLammadan Law, Vol 1, p. 266, 
Edn, 4, says: 

“But the wagf of a building on land belonging to 


another of which the -dedicator is in possession as 
pailee or lessee is not valid.” . 


In a recent Full Bench case, Rahman v. 
Bakridan (3), it was held that a valid wag? 
cannot be made in respect of the rights of 
a usufractuary mortgagee in an immovable 
property. We have no hesitation in holding 
that Musammat Fahimo had no right to 
dedicate the property of which she was in 


q) 32 A 551; 6 Ind. Cas. 376; 7 A LJ 567. 
(2) 54 A 499; 186 Ind. Oas. 833; A IR 1932 All, 
345; (1932) A L J 275; Ind. Rul, (1932) All. 254. 
(3) A ÍR 1936 Oudh 213; 160 Ind. Qas, 495; 11 
“Luck. 135; 1936 O W N 165; 19360 L R81;8R O 
) 
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tion to be determined is whether a decree 
for possession in favour of the plaintiffs 
can be paseed without payment of tne pro- 
portionate dower debt. The decision of this 
question will depend on the decision of 
the further question whether dedication of 
money is recognized by Muhammadan Law. 
This question is by no means free from 
difficulty. There is great conflict of judicial 
opinion on this point. Banerji and 
Aikman, JJ. in Abu Sayid Khan v. Bakar 
Ali (4) had to consider a more or less 
similar quesiion. A ter considering various 
authorities the learned Judges observed : 

“The learned Counsel on both sides have addressed 
to us very able and erudite arguments and have 
brought to our attention a number of authorities 
of Muhammadan Law in addition to those referred 
to in Mr. Ameer Ali's book. We have carefully con- 
sidered those authorities. The conflict between 
them is bewildering. Some assert that such an 
endowment asthe present is absolutely void ; others, 
that itis valid when customary; and others again— 
and those are in the majority-that it is valid 
without any restriction, Not only is there a conflict 
between different jurists, but we find different and 
irreconcilable opinions attributed to the same jurists 
by different commentators.” 

In the above-mentioned case the appro- 
priator Fakhruddin included in the deed of 
wagf executed by him asum of Rs. 11,600 
which he had deposited with a firm in 
Cawnpore. In the deed he made provisions 
in regard to the dispcsal of the said sum. 
Rs. 5,000 out of the endowed sum of 
Rs. 11,000 was to be spent, in constracting 
a mosque with shops at a proper place, The 
income of the shops was to be applied 
towards the expenses of the said mosque 
and the mutwalli was directed to construct 
a pucsa well at a suitable place. Tne 
remaining amount out of the endowed sum 
of Rs, 11,000, also the money which re- 
mained after defraying all the aforesaid 
expenses out of the income of the endowed 
property, was to be kept in safe custody 
and the accumulation was to be applied in 
purchasing immovable property which was 
to be added tothe endowed property. The 
learned Judges held that the wagf of money 
was valid. 

Prima facie, this ruling is against the 
contention of tue learned Counsel for the 
appellants. A comparison of the directions 
contained in the deeds of wagf will, however, 
reveal the distinguishing features. In the 


_ present case in the deed of wagf no direc- 


tion is given for the investment of the fund; 
on the other hand, it is clearly stated that 
the corpus is to be spent on the objects of 
the wagf which means that in due course 

(4) 24 A 190; A W N 1902, 1, 
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portion of the dower money will be left in 
the hands of'the mutwalli. In para. 317, 
sub-c]. (3) of Wilson's Muhammadan Law, 
it is stated : 

“Other movable articles not necessarily consumed 
in the using where the dedication of such things 
is sanctioned by custom" 

Sub-cl. (4; says: 

“As to money, and consequently as to shares in 
the joint stock companies and other modern forms 
of investment, the High Courts of Calcutta and 
Allahabad have given conflicting opinions.” 

These conclusicns are based on an exami- 
nation of authorities of the two High Courts 
mentioned above and in particulsr on a 
passage in Ameer Ali's Muhammadan Law, 
Vol. 1, pp. 202 to 207 which runs thus: 

“From these principles it was be seen that under 
the Hanafi Law the wagf of Government securities, 
shares in companies, debentures and other stock, 
is perfectly lawful and valid. The doubt, which 
one or two of the ancient Hanafi doctors had ex- 
pressed as to the validity of the wagf of certain 
kinds of movable property in contra-distinction to 
certain other things, was the outcome of primitive 
and archaic conditions of sociely, and was founded 
on the notion that, as perpetuity was essential to 
the validity of wagfs, it could hardly be secured 
by the dedication of movable things generally. But 
“as the Musalman communities progressed in material 
civilization and commerce developed, it came to be 
recognized universally thatthe wagf of everything 
which forms the subject of business transactions, or 
which it is customary in any particular locality to 
do so, is valid.” i 

It will be observed that invesiment in 
Goveroment securities and shares in com- 
panies, etc.. is a common form of invest- 
ment recognized in the present times. Such 
investments yield regular income which 
can be expended on the maintenance of the 
objects of the wagf. If, on the other hand, 
a sum of money itself is dedicated and it is 
to be spent on the ‘ maintenance of. the 
objects of the wag; it will be exhausted 
before long and it cannot be said that the 
property dedicated is of reasonably pere 

' manent character as required by law: see 
Wilson’s Muhammadan Law, para. 318. The 
position might have been different if the 
appropriator had directed the money to be 
invested in immovable property or in Qov- 
ernment securities, etc. There is another 
aspect of the question which affects the 
validity of the wagf. The dower debt was 
no doubt due to the lady but it was at the 
option of the residuaries to pay that sum 
or not. It was not a tangible property 
“available to Musammat Fabimo and she 
certainly had no control over it. The reco- 
' very of that sum was problematical and 
any dedication of such property could not 
be recognized under the accepted principles 
of Muhammadan Law, In Kadir Ibrahim 
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a decree was invalid. This principle will 
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Rowther (5) it was held that dedication of ` 


apply with greater force to the present case, . 


In our judgment the rule of law laid down 
in Abu Sayid Khan v. Bakar Ali (4) 
mentioned above is not applicable to the 
present case at all, 

It is’ conceded by the parties that the 
mutwalli is not one of the heirs of Musam- 
mat Kahimo and therefore is not entitled 
to claim the payment of dower debt as a 


condition precedent to the delivery of pose ” 


session of property in dispute. In the pres 
sent case we are not called upon to decide 
-whether the dower debt is recoverable by 
the heirs or not. Unless we hold that the 
dedication of the dower money is a valid 
wagf, the mutwalli will not be entitled to 
claim payment of the same. We have 
already held that the wagf of the three= 
fourth share left by Sheikh Nasru was 
illegal. In the circumstances, in our opinion, 
the plaintiffs can recover possession of the 
game without paying the proportionate 
amount of dower debt to the matwalli, For 
the reasons given above, we allow the appeal, 
modify the decree of the Court below and 
direct that the plaintiff's suit for possession 
over threc-fourth of the property left by 
Sheikh Nasru be decreed. The appellants 
will be entitled to their costs from the con- 
testing defendant throughout. 


D. Decree modified. | 
(5) 33 M118; 4 Ind. Oae, 136; 6 M L T 307. 





OUDH CHIEF.COURT 
-Miscellaneous Appeal No. 51 of 1937 
August 4, 1939 
HAMILTON AND Srivastava, JJ, 
Khwaja Syed KAZIM HUSAIN 
APPELLANT 

VETSUS . + 
Musammat MUBARAK JAHAN BEGAM— 
RESPONDENT : 

Ü. P. Encumbered Estates Act (XXV of 1934),. 
8s. 13, 4, 8,9, 10— Scope of s. 13—A pplication under 
8. 4, omitting to mention debt—-No notice to creditor 
—Creditor not having knowledge of proceedings under 
Act—His claim under s. 10, beyond limitation— 
Time, if can be extended under s. 18, Limitation 
Act (IK. of 1908), on ground of fraud--S, 18, Limi- 
tation Act (IX of 1908), if applies to proceeding 
under U. P. Hncumbered Estates Act, 

The provisions of s. 13 of the U. P. Encumbered 
Estates Act are very drastic and offer great temp- 
tation to a dishonest debtor to escape. the payment 
of his just debts by the simple device of omitting to 
mention them in his application under s. 4 end his 
Written statement under s,8 of the Act. The advant- 
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age resulting to the debtor by not filing a claim by 
the creditor within the time prescribed by s. 9 is 
very great and wherever a debt is proved to exist 
and the omission of it from the written statement of 
the debtor is not explained satisfactorily, it would 
be a legitimate and fair presumption to draw that 
such omission was delibergte with an intention to 
reap the full advantage afbrded by s. 13 coming 
into play. 

Therefore where the creditor who has no know- 
ledge of the proceedings under the Act, fles her 
claim as required by s. 10 beyond limitation pre- 
seribed bys. 9 of the Act, with a prayer for ex- 
tension of time for admission of her claimon the 
ground that she was kept from the knowledge of 
` the Enoumbered Estates proceedings and her right 
to apply under s. 10 by means of fraud committed 
by the debtor, the Court can grant the extension. 

In view ofs, 29(2) of the Limitation Act, there 
can be no doubt that s. 18 will be applicable to 
proceedings under the U. P. Encumbered Estates Act. 


Misc, A. against the order of the Special 
zades; First Grads, Hardoi, dated May 22, 
- 1931. 


Messrs. H. Husain, Naziruddin and 
H. H. Zaidi, for the Appellant. 

Messrs. G. Hasan and I. Husain, for the 
Respondent, 


Judgment. —This is an appeal under 
8. 450f the U. P. Encumbered Estates Act 
against the order dated May 22, 1937, 
passed by the learned Special Judge, 
First Grade of Hardoi, accepting the 
claim of the respondent as a creditor of 
the appellant under s. 10 of the Act. 

On September 10, 1935, the appellant 
Khwaja Saiyid Kazim Husain applied 
under s. 4 of the Encumbered Estates 
Act. The appellant did not mention any 
dower debt due to the respondent, The 
application was in due course transmitted 
to the Special Judge and the appellant 
submitted his written statement under ‘s. 8 
on December 9, 1935. In this written state- 
ment also the dower debt due to the responde 
ent was not mentioned with the result that 


when a notice under s. 9 was published in 


the Gazette calling upon persons having 
claims in réspect of their debts to file 
written statements of their claims, no notice 
as required by cl. (2) of that section was 
sent to the respondent. The period of three 
months specified in the notice under s 9 (1) 
for filing claims by creditors expired on 
May 22, 1936, and the further period of 
two montLs mentioned in cl. (3) of s. 9 
during which the Special Judge could 
entertain the claim on being satisfied that 
there was sufficient reason for not present- 
ing the claim within the original period 
of three months also expired on July 22, 
. 1936. The respondent, Musammat Mubarak 
Jehan Begam, on November 17, 1936, put 
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in her claim as required by & 10 accom” 
panied by an application praying for exten- 
sion of time for admission of her claim on 
the ground that she- was kept from the 
knowledge of Encumberei Estates proceed- 
ings and her right to apply under s. 10 
by means of fraud committed by the appel- 
lant. A move complete statement of fraud 
alleged by the respondent was given later 
in her application dated December 9, 
1936. 

lt- may be mentioned at this stage that 
on August 26,1936, the respondent had 
applied in the Court of the Civil Judge of 
Shahjahanpur for leave to sue the appellant 
as a pauper for the enforcement of her 
dower debt During the pendency of this: 
application on November 7, 1936, the appal-- 
lant appeared before the Civil Judge and! 
represented that in view of s.7 of the 
Encumbered E-tates Act, no proceedings im 
respect of any debts could be instituted 
whereupon the same day the proceedings im 
that Court ins‘ituted by the respondent 
were stayed, and this date (November 7, 
1936) was alleged by the respondent as the 
date on which she came to know of the 
Encumbered Estates proceedings for the 
first time. 

After several adjournments the learned 
Special Judge by his order dated May 22, 
1937, held that the omission by the appel-. 
lant to mention the name of the respond- 
ent asa creditor was wilful with the in- 
tention to deprive the lady of putting 
forward her claim, and admitted the 
claim. 

In the memorandum cf appeal before 
this Court, two points were taken (1) that 
s. 18 of the Indian Limitation Act was not 
applicable tothe proceedings under the 
Encumbered Estates Act, and (2) that there 
were no facts either alleged or proved 
which could bring the respondent's case 
under 8.18 of the Indian Limitation Act. 

The learned Counsel for the appellant did 
not press the first point, and we thiok 
rightly, because in view ofgs. 29 (2) of the 
Indian Limitation Act, there can be no 
doubt that s. 18 will be applicable to 
pe oedings under the Encumbered Estates 

ct. 


On the second point the question is whether 
the conduct of the appellant in omitting to 
mention the name of the respondent as one 
of the creditors was fraudulent or not, 7. e., 
whether the omission was deliberate with . 
the intention of concealing the proceedings 
under the Encumbered Estates Act and 
her right to apply fromthe knowledge of 


. 
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the respondent. Inthe present case it is 
not denied that a very large amount was 
fixed as dower for the respondent—the 
exact amount is immaterial for the pur- 
pose of this case—and unless this debt 
was paid off or relinquished it wasa sub- 
sisting debt. No evidence was adduced on 
behalf of the appellant to show that the 
respondent’s claim was not a subsisting 
claim. The case was pending in the 
Court below for a long time and there were 
numerous adjournments. No attempt was 
made on behalf of the appellant to put 
in an objection or to summon any evi- 
dence. It was only at the time of the 
arguments that the case ofthe oral relin- 
quishment of it in the year 1933 was put 
through the Counsel, which was character- 
ised by the Court as a flimsy one. No 
determination as to the subsistence or 
otherwise of this dower debt is involved in 
the present proceedings but we are of 
opinion that we can take notice of the 
nature of the explanation offered and the 
circumstances in which it has been offered 
for the purpose of determining whether or 
not the omission of the respondent's name 
was fraudulent. 

On the other hand, thereis no evidence 
that the respondent had knowledge or 
could have known of the proceedings, in 
Hardci. Itis admitted that she had been 
living permanently at Shahjahanpur owing 
to differences with her husband since long 
before the institution of these proceedings. 
If she had known of these proceedings then 
there is no reason why she would not 
have filed her claim before the Special 
Judge instead of proceeding in the regular 
Court at Shahjahanpur by an application 
for leave to sueasa pauper. On the facts as 
gathered from the present record, we have 
to infer that the dower debt due to the 
respondent must have been within the 
knowledge of the appellant. The provi- 
sions of s. 13 of the Encumbered Estates 
Act are very drastic and offer great 
temptation to a dishonest debtor to escape 
the payment of his just debts by the simple 
device of omitting to mention them in his 
application under s, 4 and his written 
statement under s. 8 of the U. P. Encumber= 
ed Estates Act. The advantage resulting 
. tothe debtor by not filing a claim by tne 
creditor within the time prescribed by s. 9 
is very great and we think that wherever 
a debt is proved to exist and the omission 
of it fromthe written statement of the 
debtor is not explained satisfactorily, it 
would be a legitimate and fair presump- 
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_ advantage of Bhabanath’s wife. 
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tion to draw that such “omission was delie 
berate with an intention to reap the full- 
advantage afforded by 6. 13 coming into 
play. 

On a consideration of all tha circum-. 
stances of the case, we find no reason to 
differ from the finding arrived at by the 


learned Special Judge and dismiss the 
appeal with costs. 


D. Appeai dismissed. 


CALCUTTA HIGH COURT 
Criminal Revision No. 705 of 1938 
December 9, 1938 

BARTLEY AND HBNDERSON, Jd. 
JAMINI KANTA GHOSE —Accusep 
— PETITIONER 


VETSUS 
BHAB\NATH JAISI BARMAN— 
COMPLAINANT —OpPPuSITE PARTY 

Penal Code (Act XLV of 1860), s. 211—Police 
reporting complaint by accused to be false and 
praying for his prosecution under s. 21L—Magistrate 
calling upon accused to show cause—Accused filing 
“ narazi petition “—Sanction of Magistrate before 
trial held not necessary. 

The accused was given shelter for the night in 
the house of B. In course of the night, he 
attempted to take advantage of B's wife. As a re- 
sult of this he was beaten by B. He then went 
to the Police Station and brought an entirely false 
charge of robbery against B. The Police reported 
the case to be a false one and prayed for the 
prosecution of the accused under s. 211, Penal Code, 
The Magistrate called upon the accused to show 
cause why he should not be prosecuted, and the 
accused then filed what is known as a “ narasi 
petition.” The case then proceeded to trial, and the 
accused was in due course convicted : 

Heid, that the sanction of the Magistrate who 
dealt with the “narazi petition was not necessary’ 
before, the prosecution started. Brown v. Ananda 
Lal (1), distinguished, Superintendent and Remem- 
brancer of Legal Affairs, Bengal v. Biswambher 
Brahmin (2) and Subhag Ahir v. Emperor (3), re- 
lied on. | 

Messrs. S. C. Talukdar and Sudhansu 
Bhusan Sen, for the Petitioner. 

-Mr. D. N. Bhattacharya, Deputy Legal 
Remembrancer, for the Crown. 

Henderson, J.—Tais is a rule calling 
upon the Deputy Commissioner, Tejpur, to’ 
show cause why the conviction of Lhe peti- 
tioner under s. zll, Indian Penal Uode, 
soould not be set aside. The relevant 
facts are as follows: The petitioner was 
given shelter for the night inthe house of 
the prosecution witness Bhabanath. In 
course of the night, he attempted to take 


1 A8 a result 
of this, he was beaten by Bhabanath. He 
then went to the Police Station and brought 


_ noticed that -‘in the case 


_Bhabanath. 
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an entirely false charge of robbery against 
‘Tne rolice reported the case to 
be afalse one and prayed for the prosecu- 
tion of the petitioner under s. 211, Indian 
Penal iCode. Tke Magistrate called upon 
the petitioner to show eause why ne should 
not be prosecuted, and the petitioner then 
filed what is known as a “narazi petition.” 
The case then proceeded to trial, and the 
Petitioner was in due cvurse convicted, 
His appeal to the Sessions Judge was 
unsuccessful. This rule was issued on 


= EN 


| three grounds: (1) that the sanction of the 


Magistrate who dealt with the narazi 
petition was necessary before a prosecution 
could be started; (2) that it was improper 
to proceed with the trial until narazi peti- 
tiou was disposed of; and (3) that the sen- 
tence is unduly severe. 

1 will deal with the third ground first. 
Now we have been through tae recurd, and 


. we are! satisfied that the case is a very 


serious:one ‘aud there isno ground which 
would justify our interference with the 
sentence, Toere is ample authority in 
support of the first two grounds, If the 
former is established, it: will be fatal to tne 


‘trial. In the latter case it would not always 


be necessary to order a re-trial. In connec: 
tion with the first ground, I need only refer 


< to'the casein Brown V. ‘Ananda Lal (1). 


There can be nc doubt that the effect of 
this decision is that if the complainant 


“after: the Police submitted a final report, 
“had filed a complaint before the Magistrate, 


sanction of ‘that Magistrate would be 


. necessary before he could be put upon his 
- trial. But the present case comes within 
“quite a: 


different category. It is to be 


| 


Bandersin, O. J. and Walmsley, J., there 
had been no prayer by the Police for the 


i prosecution oi the petitioner. In-the present 


case ‘there was such a prayer, and the 
Magistrate actually took cognizance of tne 
case before the petitioner appeared on the 
scene at all, in this connection I should 
like to refer to the case reported in 


Superintendent and Hemembrancer of Legal 


- Affairs, Bengal v. Biswambhar Brahmin 


(2) where the matter is fully discussed. A 
similar View was taken by ihe Patna High 
Court in Subhag Ahir v, Emperor (3). 


(1) 44 C 650; 36 Ind, Cas, 857; A IR 1917 Cal. 
596; 18 Or. L d 23; 200W N 1337; 25 O LJ 59 

(4), 56 O 1044; 120 Ind. Cas, 449; A I R 1929 Cal. 
633; (1929) Or, Cas, 401; 34 Ur. LJ 125; 30 WN 
474; Ind. Rul. (1930) Cal, 33. 

(3) il Pat. 155; 133 Ind. Cas. 520; A I R 1932 


- Pat. 152; (1932) Or. Cas. 269; 33 Or, L J 153; 12.P 


LT 905; Ind, Rul. (1932) Pat. 40, 
1563—49 & 50 
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Though in this latter case these remarks are 


in the nature of an obiter dicta, we agree 
with the reasoning of the learned Judges 


therein. ‘The result is that both these 
grounds must fail. 
It is also apparent that on the facts, 


there is nothing really to justify an argu- 
ment that sanérion would be necessary in 
any circumstances. The word narazi is 
often loosely used, and it is necessary to 
examine the petition which is actually tiled 
in any particular case. We have done so 
and we have found that all that the peti- 
tioner did was toshow cause against his 
prosecution. He asserted that the case was 
a true one, and toat he was perfectly 
innocent, He never made a complaint 
against anybody or asked the Magistrate to 
investigate it. The learned Magistrate, 
however, overlooking the real nature of the 
petition examined the petitioner on oath and 
gave him an opportunity of proving his case, 
‘ne petitioner made no attempt to avail 
himself of this opportunity; he never 
appeared and he never produced any 
witnesses. In these circumstances if the 
learned Magistrate was of opinion that the 
narazi petition was a petition of complaint, 
the only course which he could possibly 
take was todismiss it under s. 203, Oriminal 
Procedure Oode. It would therefore be 
perfectly idle to contend that the narazi 
petition had not been properly disposed of. 
We accordingly discharge the Rule. The 
petitioner must surrender to his bail and 
serve out the remainder of his sentence. 


Bartley, J.—I agree. 


D. Rule discharged. 


dealt with by .- 


ee 


PATNA HIGH GOURT 
Civil Miscellanecus Judicial Case No. 71 
: of 1935 
November 16, 1937 
OYURTNEY-TERRELLU, U. J. AND 
AGARWalLa, J. 
MAHANTHJALKISHUN DAS— 
PETLTIONSE 
i versus 
RAM NARAIN DAS—Opeposits Party 
Civil Procedure Code (Act V of 1903), 0. XXXUI 
r. 3—A pplication to sueor apepal in furms pauperis 
backed by champertors acting behind scenes, cunnot be 
granted, : 
The machinery of leave to sue or to appoal in 
forma pauperis is not given fur the purpose of promot- 
ing the iaterest of cham ertors bub only for the pur- 
poss of protecting and giving assistance to people 
who are genuinely paupers and have no one to help 
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. them out of their difficulties, Order XXXII, r. 5, 
Civil Procedure Oode, merely states a series of cireum- 
stances, any one of which, if proved, compels the 
Court to reject the application and it is by no means 

- exhaustive, and oneof the cireumstances which should 

prevent the Court from granting the permission is 

the fact if brought to the notice ofthe Court, that 
the suit has been throughout and will, ifthe applica- 
tion be rejected, be financed by a person who is 

: behind the scenes, 


Mr. S. N. Ray, for the Petitioner. © 

Mr. Rai Gurusaran Prasad, for the 
- Opposite Party. 

Courtney-Terrell, ©. J.—This is an 
application for leave to pursue a first 
‘appeal in forma pauperis. The appeal has 
: already been admitted. The dispute bet- 

ween the partiesis as to the right to ths 

mahantship of a certain math, the plaintiff 
. alleging that he isthe chela of the late 
_mahant. The dispute in the first Court 
. lasted some time snd has provoked a very 
: lengthy judgment by which: the plaintiff's 
_ Suit ig dismissed, and in the course of that 
_ judgment the learned Judge has made 
- it very clear that his finding is that the suit 
- has really been promoted by certain per- 
_gons who are using the plaintiff as a mere 
. tool. It is admitted by everybody that 
.the plaintiff being a chela in a math, 
- has got no property whatever and that he 
_might properly be considered as a pauper, 
. but the machinery of leave to sue or to 
appeal in forma.pauperis isnot given for 


` 


ra 


. champertcrs but only‘ for the purpose of 
` protecting and giving assistance to people 
who are genuinely paupers and have no 
one to help them cutof their difficulties. 
The facts found by 
. certainly lead to the 
plaintiff has en ered 
ment with his backers 
one with himself as 
tiff, they will derive 
tages, : 

It has been contended by the learned 
Advocate on behalf of the applicant that 
pursuant tothe-provisicns of O. XXXIII, 
T. 5, para. (e) it is incumbent upon the 
respondent tothe appeal or the defendant 
tothe suit, to prove that in fact a legal and 
valid agieement has been entered into 
legally enforceable with respect to the 


inference that the 
into some arrange- 
and if the suit is 
the ncminal plain- 
substantial advan- 


“prove that scmekody else has obtained an 
interest- in such subject-matter, but r. 5 
merely states-a series of circumsiances, any 
one of which, if proved, compels the Court 
to reject the application and it is by ne 
. means exhaustive, snd one of the cireum- 
_btances which should prevent the Court 


the learned Judge - 
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from granting the permiss 
if brought to the notice of | 


- the suit bas.been througho. 


the application. be rejecte 
by a person who is behind 
That fact is very Smply d 
this case, and for this reason 
to refuse “the application, 
visions are not intended for 
such persons as-Treally are 

the applicant.. The appli 
cpinion, should be refused v 
we assess at two gold mohurs 


Agarwala,J.—I agree, 
D. ` Applica 


—— aal 


NAGPUR HIGH C 

Second Appeal No, 3 

December 12, 1! 
__Nuvyoer, J. 

BULAKHIDAS NARS! 

© DEFENDANT—ÅPPB: 

versus ` 

RADHAKISAN GOPIKISA 

— RESPONDEN" 

Limitation Act (IX of 1908), S 

—Applicadility —Causé of action 


` —Suit is governed by Art. 49 and-n 
_the purpose of promoting the interest of . 


: Article’49, Limitation Act cont 
cause of action arising ex delt 
the wrongful taking or wrongful 
ceded by a contract; the materi 
when detention becomes wron 
possession. was.. at its inception 
that would not preclude th 
Art. 49 because that Article con 
at the moment’ when the 1 
unlawful or wrongful. Bhupen 
Goonendra Nath Bose (4); iollo 
v, Kishen Chand (1), Venkatasu 
Steam Navigation Co. of Calcutta 
v. Bihari Lal (3;, referred to. [| 
The plaintiff claimed back the 
ornaments, on the ground that 
agreed to perform the marriagé 
daughter with his son and that i} 
ing to the custom of the caste i 
for the bride butthat subsequent! 
marriage was broken by the defe 
plaintif'’s demand for the retur 
was refused by the defendant: 
Heid, that from the time th 


- into possession. of the ornament: 
subject-matter of the proposed suit and to - 


the ornaments would be gifted 
possession would bethat of a bail 
plaintifi. His pcssessicn was th 
he was not entitled to retain 
alter a clear demand was mad 
them by the plaintiff, His detenti: 
subsequent to the demand withou 
plaintiff made his possession oj 
and the case was governed by 
Art. 115. 
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_ _§. A. from the appellate decree of the 
‘Court of the Additional District Judge, 
Khamgaon, dated November 4, 1936, in 
Civil Appeal No. 13-B cf 1936, reversing 

_the decree of the Court of the Second Sub- 
ordinate Judge, Seconfi Olass, Khamgaon, 
dated December 17, 1935, in Civil Suit 
No. 72-B of 1934. 

Mr. V, V. Kelkar, for the Appellant. 

Mr. T. J. Kedar with Mr. R. G, Rau, for 
the Respondent. 

Judgment,—This is a defendant’s appeal 
“from a reversing judgment of the Addi- 

ka. oe ee Khamgaon, delivered 

on November 4, 1936, in Civil Appe i 
13-B of 1936. eee 

The cass issimple. The plaintiff claims 
‘back the value of certain ornaments, 
-which are specifically described in the 
plaint, on the ground that the defendant 
had agreed to perform the marriage of the 
plaintiff's daughter with his son and that 
the plaintiff according to the custom of 
the caste sent the ornaments for the bride 
but that subsequently on February 10, 
1931, the contract of marriage was broken 
and that the plaintiff's demand for the 
return of the ornaments was refused by 
.the defendant. The defendant contested 
-the suit on. various grounds and the trial 
-Oourt without deciding the several issues 
. dismissed the suit on the ground of limita- 
tion. The lower Appellate Court held that 
the suit was within time, but it also did 
-not go into the other issues in the case 
except the one as to the weight and value 
of the ornaments. It accepted the plaintifi’s 
‘statement of the weight and the value 
as given in the plaint and decreed the 
gult in toto. - 

The maia question of law which arises 
upon this appeal is the Article that would 
.be applicable to the present case. The 
lower Appellate Court has applied Art. 49, 
It is contended on behalf of the appellant 
that that Articie would not apply to a case of 
eontract but that the appropriate Article to 
be applied is Art. 115. There is no doubt 
some divergence of judicial opinion as to 
whether Art. 49 applies to a case of 
breach of contract or tort. In Kalyan 
Mal v Kishen Chand (1), it was held to 
apply to a case of tort only, but ie 
Venkatasubba Rao v. Asiatic Steam Naviga- 
tion Co. of Calcutta (2), the learned Judges 


were inclined to apply it to the case ofa 
- (1) 4L A 643; 55 Ind. Cas. 45; ; 
WALI ae 3 In as ; ATR 1919 All 102; 

) 39 M 1; 30 Ind. Oas. 840; A I R 1916 Mad 314; 
29M LJ 332; 2 L W805; 18M L T. 236; (1915) M 
WN 644 (FB). i Goi 
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breach of contract. In Bhaosingh v. Bihari 
Lall, 54 Ind. Oas. 159 (3), Ismay, O. J. C., 
applied it to a case of breach of contract. In 
my view the Ovurts must be guided by the 
words used in that Article. The Article 
says that the period of limitation will 
begin to run when the property is wrong- 
fully taken or when the detainer’s posses- 
sion becomes wrongful. It therefore 
contemplates a case of a cause of action 
arising ex delicto whether or not the 
wrongful taking or wrongful detention was 
preceded by a contrac’; the material date 
is the date when detention becomes wrong- 
ful. The Article appears to contemplate 
two kinds of cases, (1) when the property is 
initially taken wrongfully. In such a case 
there can be no suggestion of a contract. 
(2) But the element of contract may enter 
into a case of subsequent wrongful deten- 
tion. A person may come into possession 
of property quite lawfully, that is either 
with the permiesion of the owner or under 
a contract, but later on his possession, 
whether due to the withdrawal of permission 
by the owner or breach of the conditions 
of the contract would become wrongful. 
So even if the possession was at its 
inception under a contract that would 
not preclude the application of Art. 49 
because that Article comes into play only 
at the moment when the possession becomes 


-unlawful or wrongful. ‘In Bhupendra Nath 


Bhose v. Goonendra Nath Bhose (4), it was 
observed that Art. 49 is the ordinary 
Article to apply in a case where the original 
possession of the defendant is lawful but 
it becomes unlawful by reason of certain 
facts. That seems to lay down the law, 
if I may say so with respect, correctly 
and I am in full agreement with that 
view. Therefore the question is at what 
point of time did defendant’s possession 
become unlawful. 

lt is contended that the facts cannot 
make out any case of wrongful detention 
because it was in pursuance of a contract 
of marriage that the defendant came into 
possession of the ornaments and since 
the contract was broken, he was bound to 
restore the parties to status guo ante. This 
argument postulates that the ornaments 
were given in terms of the contract of 
marriage. If that was so, it would hee 
something like a bride pr.ce and it would 
m:ke the contract void and unenforceable; 
the plaintiff has been shrewd enough to 


(3) 54 Ind. Cas. 159. 
ow OWN 133; 106 Ind. Cas, 885; AIR 1929 
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to any such 


position as is evident from the stand 
taken by him in the plaint. He says that 


‘there was an agreement to perform the 


marriage but he delivered the ornaments 
In accordance with the csete custom. That 
means that the ornaments were 
been in the custody of the defendent for 
the purpose of being presented to the 
bride after marriage. From the time that 
he came into possession of these ornaments 
to the time that the ornaments would be 
gifted to the daughter-in-law, his possession 
would be. that of a bailee in trust for 
the plaintiff. His possession would there- 
fore be lawful, but he would not be 
entitled to retain possession thereof after 
a clear demand was made for. the return 


‘of them by the plaintiff. His detention of 


the ornaments subsequent to the demand 
without the consent of the plaintiff would 
make his possession of them wrongful 
and this demand was made on February 10, 
1951 and was also refused on that date. 
It is remarkable that slthough the defen- 
‘dant’s written statement covered a very 
wide ground, it did not contain a specific 
denial of the allegation that a demand 
was made on February 10, 1931, and 
‘was refused. The lower Appellate Court 
has taken the catise. of action to have 


< arisen on March 18, 1933,. when a formal 


demand was made‘through a notice address- 
ed to the defendant, but it is not neces- 
sary to go so far ‘as that. date. It is 


‘enough fcr the plaintiff; to save his suit 
from the bar of limitation even if the 


cause of action is taken to arise on 
February 10, 1931. The suit was filed on 
February 10, 1934, and would, though late, 
answer the requirements of law of limitation. 

For the foregoing reasons I agree with 
the lower Appellate Court that the case 
falls to be governed by Art. 49 and that 
the suit is within time. 

The next contention is that the lower 
Appellate Court ought to have gone into 
the question wheter or not the plaintiff 
was guilty of the breach of contract in 
marriage. As 1 already indieated above 
the defendant's custody of these ornaments 
was quite independent of the contract of 
marriage. Whoever ccmmitied the default 
in impiementing the marriage the deten- 
dant would not be entitled to retain the 
ornaments against the plaintifi’s will, That 
question therefore appears to be irrelevant 
and need not be enquired into. l 

„But the appellant ought to succeed on 
his last contenticn, namely, that the lowar 


RAM RANBIJAYA PRadap SÊNGE v. 
-avoid committing himself 


to have 


nav Brasapadeta (PAT) 18310 


Appellate Cours was wrong in adopting 
without Criticism, te statement of weight 
aud price contained in the plaint. The 
lower Appellate 
presumably not directed to the plaintiff's 
deposition wkhereig he said that he did 
nut weigh ihe ornamenta and that their 
weight was not entered in his account 
books. He states that he had given the 
weight as a rough estimate. 
had preduced the ornaments in Court 
while the plaiutiff was being cross-examined. 
The plaintiff was not really entitled to the 
value of the ornaments so long as 
ornaments were returnable in specie. 


the | 


Courts attention was. 


The defendant ` 


Here there is clear evidence on record , 


that ihe ornaments are still intact 
that the defendant is willing to return 
them in case it is found that he is liable 
to do so. Altheugh the plaintiff has choser 


to claim compensation for.these ornaments 


he should nct be given a decree in that 
form if it is founa tbat the ornaments 
can be returned to him in specie. 
appears to me reasonable at this stage 
that this case should go back to the trial 


It | 


and | 


Court for the purpose of getting the defene : 


dant to produce the ornaments in Court. 
If the plaintiff admits the identity of the 
ornamenis_he should -bə asked to: take 
-possession ‘of them. - If, however, the orna- 


-ments produced by the .defendant, aré 


not admitted by the plaintiff to be these 


which he had handed over to him, then | 


there will be an enquiry as to the 
identity of those ornaments. If the issue 
is found in favour of the defendant, the 
plaintiff would bave a decree for the recovery 
of those ‘ornaments but if the issue is 
determined in favour of the plaintiff, then 
he would beentitled to get the compensa 
tion estimated on the value of the ornaments 
which the Court -will determine afresh. 
The cosis of this appeal will abide the 
event, Counsel's fees Rs, 40. 


LA Order accordingly. ` 





- PATNA HIGH COURT 

Criminal Reyisicns Nes. Zand 9 of 1939 
February 10, 1939 
AGaRWALA) J. 
RAM RANBIJAYA FRASAD SINGH 
AND OTHERS— PgTITIONBKS 
versus 

RAM PRASAD GUPTA AND oTBERS— 
‘OPPLSITE PARTY. . ot 
Criminal Procedure Code (Act F of 1898), a. 146—- 
Collector's order under Bengal Survey.Act-—- Whether 


1939 
decision 
a. 143. 

i An order of the Collector as to the land d 
Bengal Survey Act is a determination by ome 
petent Court of the rights of the person entitled to 
' possession of the land, within the meaning ofe. 144, 
Oriminal Procedure Code. Apbler v. Somi Ahmed 
(1), relied on. Kutiswar Mondal v. Jitendra Nath 
(2), distinguished, 

Or. R. against an order of the District 
rca Shahabad, dated October 27, 

LA 


of competent Court within meaning of 


Messrs, B. P, Sinha (in No. 2) and D. N. 
Varma tin No. 9), for the Petitioners. 
Mr, Tarkeshwar Nath (in both), for the 
Opposite Party, f 
_ (Order.—Owing to a change in the course 
of the river Ganges inthe District of Shah- 
abad a dispute broke out regarding a large 
area of land between the proprietor and ten- 
ants of village Shohra Tribbuani on the one 
hand and the proprietor and tenants of 
village Piparpainti on the other hand. Proe 
ceeding under s. 145, Oriminal Procedure 
Code, were commenced and in the course 
of those proceedings a part of the area in 
dispute was found to be public domain. 
With that area these applications in revision 
are not. concerned. The Magistrate was 
unable to find which of the patties was in 
possession of the remaining 1,200 righas. He 
therefore attached them under s. 146. Sub- 
sequently under the orders-of Government, 
a survey and settlement of the area in dis- 
pute was made. A part of that area was 
found to be in possession of the tenants of 
Tribhuani and the remainder in the posses- 
sion of the tenants of Piparpainti. Both the 
parties applied to the District Magistrate to 
release from attachment the areas of which 
they have been fcund to be respectively in 
possession by the survey officer. The Dis- 
trict Magistrate of Shahabad has rejected 
the applications on the ground that the 
Record of Rights is not a decision of a 
competent Court within the meaning of 
s. 146. A case where the fasts wera similar 
to those of the present case is Ambler v. 
Somi Ahmed (1). There also land was 
attached under 8. 146. Subsequently one of 
the parties obtained an order in ‘his favour 
from the survey authorities under s, 41, 
Bengal Survey Act. He then applied to 
have the attachment released in his favour. 
It was held that the order of the Collector 
as tọ the land under the Survey Act is a 
determination by a competent Court of 
the rights of the person entitled to posses» 
sion thereof. It was also held that the order 
ae ad read is a determination of the 
8 of the partie iginal di 
“CL 310 831; 6 Tad. aren ony PEPIS 
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since tha two parties in the original dispute 
were both before the survey officer. Sec- 
tion 146, Criminal Procedure Code, em- 
powers a Magistrate to attach land in dis- 
pure until 4 competent Oourt has deter- 
mined the rights of the parties thereto or 
the person entitled to possession thereof. 
The facts of that case are indistinguishable 
from the facts of the present case and 
prima facie there is no reason why the de- 
cision in the Calcutta case should not 
govern the decision in this case. 

The learned Advocate for the opposite 
party, proprietor and tenants of Piparpainti 
relies-on the decision in Kutiswar Mondal 
v. Jitendra Nath (2) in which it was held 
thet an entry in the Record of Rights 
could not be regarded as constituting the 
final adjudication of a competent Gourt 
within the meaning of s. 146. The distinc- 
tion between that case and the earlier Cal- 
cutta case is that it does not appear that 
in Kutiswar Mondal v. Jitendra Nath (2) 
there was an order of a suryey officer under 
s. 41, Survey Act. That section provides: 

“The Qollector shall determine the boundary 
according to actual possession, and cause it to be 
s3cured by boundary marks; and the order of the 
Collector under this section shall, until it be 
reversed or modified by competent authority, have 
the force of an order of any Civil Court declaring 
the parties to be in possession of the land in 
accordance with the boundary as determined by the 
Collector.” 

The order of the Collector therefore is 
deemed to be an order of the Civil Court 
on the question of possession, Following 
the earlier Calcutta case I would therefore 
direct the District Magistrate to release the 
disputed land according to the finding of 
the survey officer under s. 41, Bengal 
Survey Act. This order will govern the 
Yiminal Revision No. 9 of 1939. 


D. Order accordingly. 


(2) 300 W N 648: 87 Ind. Cas. 975; AT R 1936 Oal. 
316; 26 Cr. L J 1055. 





SIND JUDICIAL COMMISSIONER'S 
COURT : 


Criminal Appeal No. 214 of 1937 
April 20, 1933 
Davis, J. O. AND Lozo, J, 
GHULAM MUSTAFA GAHNO— 
AcoUsED 
versus 
EMr EROR—Obproatte Party 
Penal Code (Act XLV of 1860), s. 300, Bacep. 1 
—What should Court consider in deciding whether 
provocation was grave and sudden, stated—Peeuliar 
idiosyneracies of offender, if can be considered. 
In deciding whether the provocation was grava 
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and sudden within meaning of Excep. 1 to s. 300, 
Penal Code, it is not open toan accused person to 
show that he was a person of particular excitability 
or of a particular mental instability or of a 
particalarly volatile temperament. The Court 
should take into account the habits, manners and 
feelings of the class or community to which the 
accused belonged and not the peculiar idiosyn- 
eracies of the offending individual. And in deter- 
mining whether the provocation was so. grave and 
sudden as to deprive the offender of the power of 
self-control, the Court will consider whether that 
provocation would be so grave and sudden as to 
deprive the ordinary man of the class or community 
to which the offender belonged of the power of 
self-control, While it is the offender whom the 
Court regards when considering the question whether 
he was deprived of the power of self-control -by 
grave and sudden provocation, it decides whether 
this was eo by the test of the “reasonable man,” 
the ordinary normal man, of the community to 
which the offender belongs. Each case must be 
dealt with on its own facts. The law against 
murder, however, is not lightly to be relaxed. |p. 391, 

. 2. 
re where the accused, a Baluchi alleged that 
the deceased, his wife, showed him a booja, that 
is to say, made a gesture of contempt, and urged 
that among the Baluchis who are excitable people, 
a booja shown to them -so enrages them as to 
deprive them of self-control, he must show that 
showing a booja isto Baluchis so grave and sud- 
dena provocation as would deprive the ordinary 
normal .Baluchi of the power of self-control. Rex v. 
Alezander (2), referred to. [ibid] 

Or. A. against the conviction and the 
sentence passed by the First Additional 
Sessions Judge, Sukkur, dated November 
29, 1937. 

Mr. 
Crown. 
` Davis, J. C.—-In this case the accused, 
a youth of some seventeen years of age, 
has been found guilty by the Additional 
Sessions Judge of Sukkur, cf a very brutal 
murder of his young wife, a girl of some 
thirteen or fourteen years of age and has, 
on account of his youth, been sentenced 
notto death but to transportation. There 
appear to us only two points in this case 
which require further consideration and 
discussion, and that is, (1) whether the 
murder was committed by two persons or 
one, by the accused and his father, or by 
the accused alone, and (2) whether the 
provocation given by the girl was sufficient 
to reduce the ofence from one of murder 
to culpable homicide not amounting to 
murder. 

Now, the learned Judge has dealt very 
carefully with the case, and he has give: 
very gccd reasons for his couclusion that 
the murder was committed by this youth 
alone and not by his father also, as some of 
the girl’s relations say. It is true that in 
the first information the girl's uncle who 
was the first informant implicates both the 
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accused and his father Gah: 
that in the first instance, 

Ghulam Mustafa struck her 
with his hatchet, and tte gi 
knees, but the father snatche 
away and hit her Sgain on tt 
neck; thereupon she fell sengel 

The medical evidence does 
that this uufortunate girl hac 
wounds, one along gaping w 
on the head itself, and one g 
14" long on the face, and £ 
the first injury the brain sr 
cut deeply. The murder the: 
most brutal murder, and | 
of the girl must naturally 
incensed. Therefore it is 1 
if they brought into the first 
not only the young husband 
the father also. But when th 
went and informed his zas 
Jagan Khan, a man of un 
pectability and a disintereste: 
an unusually large landowner, 
only the accused Ghulam Must 
one Nazar, aa uncle of the 
the case for the defence rather 
for the prosecution, implica: 
accused Ghulam Mustafa whc 
the murder, Chodio, the fath 
supported Morio in his impli 
father and son. 

Chodio, Morio, Nazar and 
all live close together anc 
appears to have arisen outc 
of the girl from ber husban 
as they live close together 
could not have been of a very 
or such as justifiably to ` 
suspicion. There is no sugg 
husband ever went to find 
that he could not find her 
that her’ brother had come | 
bullock cart from market 
bringing cer‘ain things he : 
aud this girl had gone to h 
get some cf these things. In 
therefore, there can appe: 
provocation. But the grave 
provocation urged by the defi 
lie in the fact that when the g 
ed by her husband for he: 
showed him a booja that 
made a gesture of contem| 
urged that among the Balu 
excitable people, a booja sh 
so enrages them as to depriv 
control, and the learned Judg 
ed carefully what is or is 1 
sudden provocation 80 as 
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, offence of murder to one of manslaughter, 


and he quotes part of.a judgment of so 
distingnished an authoritv as Lord Reading 


: in Rex v. Leshini (1) as follows: 


“Tt substantially amounts to this, that the Court 
ought to take into account, different degree of 
mental ability in the prisoners who come before it, 
and ifone man's mental ability is less than another's, 
it might be taken as a sufficient defence if the 
provocation given to that person in fact causes 
him to lose his self-control. although it would not 


otherwise be a sufficient defence because it would: 


not be provocation which ought to affect the mind 


; of a reasonable: man. We agree with the judgment 


' of Darling, J. in Reg. v. Alexander (2) and with 


‘ the principles enunciated in Reg. v. Welsh (3) where 


it is said that ‘there must exist such an amount 
of provocation as would be excited Ly the cir- 


' cumstances in the mind cf a reasonable man, and 


so as to lead the jury to ascribe the act to the 
infiuence of that-passion.. We see no reason there- 
fore to dissent in any way from tbe principle of 
law on which this case wastried. On the contrary, 
.we think, it is perfectly right. This Court is 
certainly not inclined to goin a direction of weaken- 
ing in any degree the law that 8 person who is 
not insane is responsible in law for the ordinary 
gonsequences of his acts.” 


_ Lord Reading was dealing presumably 
with Englishmen or some people like 
them. He was rot dealing with Baluch's 
nor do we think that judgmest was 
intended to lay down thal what is 
grave aud sudden provocation to a Baluchi 
ig grave and sudden provcecation to an 
Englishman or vice versa. In. short, the 
“reasonable man” always a somewhat ideal 
figure, is not a person of identical habits, 


_tmanners and feelings whereever he may 


be. We think the generality of the words 
used in the judgment necessarily imply 
some qualification. The “reasonable man” 


_is the normal man of the same class or 


community as that to whieh the accused 
belongs; and we think the. judgment which 
refers however specifically to “mental 
ability” should be read in conjunction with 
Exception 1 to s. 300, Indian Penal Code, 
which is as follows: 

“Culpable homicide isnot murder if-the offender, 
whilst deprived of the power of self-control by grave 
and sudden provocation, causes the death of the 


person who gave the provocation, or causes the death 
of any other person by mistake or accident.” 


Now, it is to be noted that the Excep- 
tion refers to the offender. The words are; 
“Culpable homicide is not murder if the 
offender, whilst deprived of the power of 
self-control........ 3” it does not say “if the 
offender being a reasonable man,” but we 
think it means 89, bearing in mind the 
habits, manners and feelings of the class 


a) (1914) 3 K B 1116; 841 J KBU0} NE L T 


175; 21 Cox O O 516. 
12) (1914) 109 L T 745: 23 Cox C O €04. 


(3) (1871) 11 Cox 00 336, 
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or community to which ths offender be- 
longs. We da not think it was intended 
that in deciding whether the provocation 
was grave and sudden, it is open to an 
accused Person to show that he was a person 
of particular excitability or of a particular 
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mental instabilitv or of a particularly 
volatile temperament. It was not intended 
that the law should take into account 


t-e peculiar idiosyncracies of the offend- 
ing individual. bot it was intended that 
the Court should take into account the 
habits, manners and feelings of the class 
or community to which the accused be- 
longed. And in determining whether the 
provocation wasso grave and sudden as to 
deprive the offender of the power of self- 
control, the Court will consider whether 
thit provocition would be so grave ard 
sudden as to deprive the ordinary min of 
the class or community to which the 
offender belonged of the power of self- 
control, Therefore then the ordinary man, 
or, what we may call in the words of 
Lord Reading, the “reasonable man” comes 
in the interpretation of this Exception to 
s. 300, Indian Penal Code} ia this way: 
that while it is the offender whom the 
Court regards when considering the question 
whether he was deprived of the power of 
self-control by grave and sudden provoca- 
tion, it decides whether this was ceo by 
the test of the “reasonable man,” the 
ordinary normal man, the ordinary normal 
Baluchi, when dealing with Baluchis and 
the ordinary normal Englishman when 
dealing with the English. Clearly, there 
rests with the Judge and there was intended 
to rest with the Judge, a judicial discretion. 
Each case must be dealt with on its own 
facts. The law against murder, however, is 
not lightly to be relaxed. So far as the 
Sessions Judge in tha cisa now before 
us decides that what constitutes grave and 
sudden provocation does not vary among 
different peoples in different countries at 
different times. and that whatis no‘ grave 
and sudden provocation to one is not grave 
and sudden provocation to any, we think 
he must be wrong. But it is clear that 
the learned Judge on other grounds has 
come to a proper conclusion. The mere 
fact, as he says, that when the Baluchis are 
shown a booja, they get excited is not 
in itself sufficient to give them the benefit’ 
of the Exception. They must show that 
showing a booja is to Baluchis so grave 
and sudden a provocation as. would dee 
prive the ordinary normal Baluchi of the 
power of. self-control, within the meaning 
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of the Exception, and this, on the evidence, 
the accused clearly fails to do. When 
Morio, the uncle of the murdered girl, the 
complainant and a Baluchi was asked 
definitely whether if his wife showed 
booja to bim, he would kill her, he said 
“No, if my wife shows booja to me, I 
would beat her but will not kill her.” 

Therefore looking at this case from the 
point of view as to whether the provoca- 
tion shown was such as to deprive an 
ordinary reasonable man of the class or 
community to which the accused belonged 
of the power of self-control, the Court 
came to the conclusi-n with evident justi- 
fication, that no such grave and sudden 
provocation was proved, Rightly therefore 
the Court refused the accused the benefit 
of this Exception and found him guilty of 
the offence of murder. It was a particu- 
larly brutal murder, and it is only because 
of the youth of the accused that it could 
be said any mercy can be shown. ‘The 
accused, however, as the Judge has said, is a 
young offender, and he did not consider it 
proper in the circumstances to pass a sen- 
tence of death., We therefore confirm the 
conviction and sentence and dismiss the 
appeal, 


8. Appeal dismissed, 


_ OUDH CHIEF COURT 
Second Civil Appeal No. 288 of 1936 
August 3, 1939 
HAMILTON AND SuivasTava, JJ. 
THK CHAND—P atstirr— 
APPELLANT 
veTsus 
BECHA AND OTHERS— DERENDANTS— 
RESPONDENTS 

Oudh Rent Act (XXII of 1888), s, 48— “Collateral”, 
meaning of—Sister of deceased, if collateral—When 
can be heir—Her husband on ker behalf sharing 
palsssation of holding—She. if can take benefit under 
8. 48, 

An heir under s. 48, Oudh Rent Act, isan heir 
under the personal law of the deceased and cl. (2) 
by its wording implies that a collateral relative 
can be an heir, but for the purposes of this sec- 
tion shall not be deemed to be an heir, that is to 
say, he shall not be entitled to retain occupation 
of the holding, if at the death of the deceased 
tenant he did not share in the cultivation of 
the holding. The word “collatezal" mean “ indirect, 


sideways, that which hangs by the side": 
and “collateral consanguinity or kindred, which 
descend from the same stock or ancestor as the 


lineal relation, but do not descend one from the 
other, as the issue of two sons". It cannot be said 
that a sister and a brother descend one from the 
other and, therefore, they must be held to be eol- 
laterals although the term is generally applied to 
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a more distant relationship. Since a sister is a 
collateral heir, the Courts must decide whether in 
the words of s. 48 she shared in tbe cultivation of 
the holding. Ram Saroop Singh v. Maharaji (1), dis- 
sented from. 

Cultivation in the sense in which it is used in 
s. 48 refers toa physical act or, in other words, 
the sharing must be a°real and a personal one. 
The fact that her husband took any part in the 
physical cultivation of the land cannot in law 
make his wife a sharer in the cultivation Bhe, 
therefore, cannot take the benefits granted to a 
collateral heir under s. 48 of the Oudh Rent Act. 


S. O. A. against the order of the Sub- 
Judge of Kkeri, dated May 20,1936. 

Mr, Ram Prasad Varma, R. B. for the 
Appellant. 


dudgment.—This is a second appeal 
by the plaintiff ina suit brought by Tek 
QOhand against four persons Bansi, Becha, 
Chhutkaun and Jagannath of whom the 
first is dead leaving thus ouly three rese 
pondents, but we will keep the same 
numbers as were given to themin the 
Courts below. bi 

The plaintiff had obtained a tenancy 
lease of the land in suit from the Oel 
estate that was the superior proprietor. 
The date of-thislease was August, 1934, 
and itis said to have followed on the 
death of Parbhu which occurred in May 
1934, whohad been tenant of the estate 
in this land. The plaintiff alleged that the 
respondents had dispossessed him of the 
land in suit having no rights to it and 
accordingly he brought this suit to recover 


- possession and for damages. i 


The defendants alleged that Parbhu had 
left a sister Musammat Phula who is the 
wife of defendant No. 4 Jagannath and | 
defendants Nos. 1 to 3 were in possession 
as collaterals of the deceased Parbhu 
while respondent No. 4 was in possession 
on behalf of his wife Musammat Phula 
who was heir of her brother Parbhu, 
The defence alleged that respondents 
Ncs. | to 3 had shared with Parbhu in the 
Cultivation of the land in suit together 
with Musammat Phula, sister of the deceas- 
ed, and Lalji, her son, and all the 
defendants were legal heirs and were joint 
cultivators of the deceased during his life- 
time and after his death they continued in 
possession. 

The Courts below held that Musammat 
Phula, as sister of the deceased tenant, 
Parbhu, was an heir and not a collateral 
and, therefore, the Oel estate could not 
give a valid lease to the present plaintiff, 
They have not found that Musammat Phula 
herself joined in the cultivation, but the 
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lower Appellate Court has made remarks 
which are somewhat vague on the snbject. 
The learned Civil Judge states that the 
husband of Musammat Phula, i. e, Jagan- 
natb, respondent No. 4, might be in posses- 
sion on her behalf and his possession was 
practically possession of Musammat Phula. 
We willtake the judgment of the learned 
Civil Judge to include two findings, firstly, 
that Musammat Phula is an heir and not 
a collateral, and secondly, that if it was 
nevertheless necessary for her in dgder to 
-succeed Parbhu to share in the cultiva- 
tion, she must be held in law tohave done 
so through her husband respondent No. 4. 

In holding that the sisteris not a col- 
lateral but an heir, the Courts below have 
relied ona decision of a Single Member 
of the Board of Revenue reported in Ram 
Saroop Singh v, Maharaji, 17 Revenue 
Decisions 1013 (1) where it was held that 
under the Hindu Law of Inheritance, 
(Amending Act) of 1929, a sister comes 
in as an heir after the father's father 
and the respondent Musammat Maharaji 
was the nearest living relation of the last 
male tenant Rameshwar and a sister, in the 
opinion of the learned Member of the Board, 
was not a collateral but an heir just as 
a- brother is an heir under the Oudh Rent 
Act. The learned Member of the Board of 
Revenue while referring to the brother 
was ppparently referring to s. 24 of the 
Agra Tenancy Act where a brother is 
number 5 inthe order of succession, the 
nearest collateral male relative in the 
male line of descent being No. 7. In the 
Oudh Rent Act, a brother is not men- 
tioned as an heir; in fact he is not 
mentioned at all. On the other hand, 
under s. 24 ofthe Agra Tenancy Act, the 
word “heir” does not occur at all. 

Under s. 48(1)of the Oudh Rent Act 
it is laid down that when a statutory 
tenant dies, his heir shall be entitled to 
retain occupation of the holding while in 
(2) it. is laid down that a collateral 
relative who did nct, at the date of the 
death of the deceased, share in the cultiva- 
tion of the holding shall not be deemed 
to bean heir of the deceased within the 
meaning of thissection. An heir under this 
section is an heir under the personal 
law of the deceased and cl. 12) by its 
wording implies that a collateral relative 
can be anheir, but for the purposes of 
this section shall not be deemed to be an 
heir, that is to say, he shall not be entitled 
to retain occupation of the holding. The 
_Q) 17) Rev, Dn, 1013, | 
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word “collater.1" in Wharton's Law 
Lexicon’ is held to mean “indirect, sideways, 
that which hangs by the side”: and 

“eollateral consanguinity or kindred, which 
descend from the same stock or ancestor as the 
lineal relation, but donot descend one from the 
other. as the issue of two sons.” 


It cannot be said that a sister and a 
brother descend one from the other and, 
in our opinion, therefore, they must be 
held to be collaterals although the term 
is generally applied to a more distant 
relationship. We are, therefore, unable to 
agree with the decision of the learned 
Member of the Board of Revenue that a 
sister is not a collateral. As she is only 
a Collateral heir, we now have to decide 
whether inthe words. of s. 48, Musam- 
mat Phula shared in the cultivation of the 
holding. 

We think that cultivation in the sense 
in which it is used in this section refers 
to a physical act or, in other words, to 
quote Vol. I, unpublished decisions of the 
Board of Revenue, 138, (Harbans v. K, 
Bishambhar Singh) - the sharing must be 
a 1ealand a personal one. It has not been 
alleged that Musammat Phula herself did 
anything in connection with this holding 
but only that her husband did so on her 
behalf. We think that it is relevant to 
note that atthe time that the Rent Act 
first came into force, a sister under the 
Hindu Law was not an heir and collateral 
heirs were only males who could take a 
personal partinthe actual work of culti- 
vation. Iithe representation of Musammat 
Phula by her husband made her a sharer in 
the cultivation. it seems to us that it would 
be open to any collateral to say that he 
shared in cultivation because somebody 
else was doing so on his behalf, If this 
was 8c, it would, in our opinion, in prac- 
tice,. do away with the restrictions impos- 
ed by s. 48 (2). We are of opinion that 
the fact that the husband of Musammat 
Phula took any part in the physical culti- 
vation of this land cannot in law make his 
wife asharer in the cultivation. Musam- 
mat Phula, therefore, could not take the 
benefits granted toa collateral heir under 
s. 48 of the Oudh Rent Act and the pre» 
sent defendants consequently were trespass« 
ers, o 

We, therefore, allow the appeal and set 
aside the decisions of the lower Courts and 
decree the suit with ecsts in all Courts. 


D. Appeal allowed, 
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BOMBAY HIGH COURT 
First Appeal No. 152 of 1936 
Novemher 10, 1938 
Wassoopew AND Sen. JJ. 
KUSUM KRISHNAJI PANSE AND oTapes— 
PLAINTIRE s-—A PPELLANTS 
267818 
KRISHNAJI ANANT PANSE—DEFENDANT 
—Responpent 
Hindu Law—Maintenance and marriage—Father's 
duty towards daughter—Daughter's claim for moar- 
riage expenses, if can beenforced against person or 
property of father whether inherited or self-acquired 


—Joint family — Manager — Marriage expenses of ` 


daughters of male members — Costs — Neat friend— 
Court, if can direct him to bear costs both of minor 
plaintiff and defendant personally—Appeal by minor 
against order of costs — Next friend need not file 
separate appeal. 

It is the natural and legal duty of the father to 
maintain his unmarried daughters independently of 
the possession of any property, and after his death the 
daughter becomes entitled to be maintained outof 
his estate in the hands of his heirs. That right ex- 
tends tothe joint family property in the hands of the 
surviving co-parceners after the father's death. In 
regard to marriage a father is bound in the discharge 
ofhis moral duty to marry his daughter and that 
obligation is independent of the possession of any 
property. The right of the daughter to claim pro- 
vision for marriage expenses can be enforced against 
the father’s heirs in possession of his estate and 
against the joint family property in the handsof the 
surviving co-parceners, But during her father’s life- 
time a daughter cannot succeed in securing provision 
for her marriage expenses from father either out of 
his personel property or ancestral property in his sole 
possession. The obligation which the Hindu Law 
imposes on the father to maintain his daughter must 
exist only where the reciprocal duty is observed by 
the daughter, that is when she submits to the care and 
custody of the father and obeys him in all respects, 
It cannot be said that that is arule of unqualified 
application. There may be cases where it might be 
the duty ofthe children to refuse to obey the parent 
if the latter has been proved to be vicious, corrupt and 
immoral, But so long as itfis not demonstrated that 
the father is in some way incompetent to maintain 
and look after the interests of his children, a Court 
of law cannot enforce the claim of a refractory daugh- 
ter against the father either by executing its decree 
against his person or property, whether inherited or 

- self-acquired. Nor is there any authority which goes 
tothe length of establishing that a Hindu father, 
notwithstanding the latter's competence to take care 
of the daughter and superintend her education, can be 
compelled to make provision in invitum for her main- 
tenance evenif she is kept out of his protection and 
custody. [p. 399, col. 2.) 

[‘Texts considered.] 

Ordinarily the expenses of marriages of daughters 
of male membersof the family are provided out of the 
joint family funds and the manager is protected in 
incurring expenses on thataccount. Chhotiram v. 

eNarayandas (7), relied on. [p. 397, col. 2.) 


The Court has power in ita discretion to make the 
next friend bear the costs of the suit personally of 
both the minor plaintiffs and the defendant if it finds 
that the suit is not for the benefit of the minor. |p. 
399, col. 2. 

Where the minors themselves have made a grievance 
in their memorandum‘of appeal against the order of 
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costs, it is not required that the next f 
case himself should file a separate app 
under the provisions of O. XLI, r. 33, C 
Code, the powers of the Appellate ( 
enough to permit of interference with th 
in regard to costs. {tbid.] ‘ 


F. A. from the decision of the 
Sub-Judge, Satara, in Suit Nc 
1934. 

Mr. L, P Pendse, for the App 

Mr. K. N. Dharap, for the Re: 

Wassoodew, J.—This is an. 
the decree of the First Class { 
Judge of Satara in a suit instit 
three minor daughters of the 
Krishnaji through their next { 
maternal grandfather Shankar 
from him maintenance at the r: 
per month till their marriage 
arrears of maintenance sinc 
13, 1933, till the date of suit, R 
marriage expenses, and Bs. 2,! 
ments of equal value Jeft by tt 
ed mother in the possession o 
fendant. The latter has met 
with the plea that he was dep 
company and custody of his | 


their maternal grandfather, t 


standing his continuous eag 
willingness to maintain and bi 
and educate them, the plaintifi 
away from him during the life! 
mother and since her death,- 
consequence he is not liable to 7 
claimed, particularly when the 
living separately from him an: 
his protection. The defenda 
denied the allegations of cruelt 
tion of his deceased wife, anc 
interalia that the suit throug 
nal grandfather as next frie 
competent, and was not mainte 
a suitable and proper guardi 
pointed under the Guardians 

Act (VIII of 1890). With re 
claim for ornaments or their 1 
stated that all the ornaments o 
ed mother of the plaintiffs were 
by her to her father’s house a: 
defendant had no ornaments w: 
defendant's contentions were ` 
the trial Judge, and althoug 
frame any specific issue on 

as to whether the defendant 1 
session of his deceased wife’ 
he decided the point against’ 
Accordingly, the plaintiffs’ sui 
missed the learned trial Judge 
that the costs should be born 
friend personally. Against th 
plaintiffs have filed this apt 
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ba noted that since the filing of this appeal, | 
one of the plaintiffs, namely plaintiff No 1 
has become a major and she haselect- 


_ ed to continue the appeal. 


Before proceeding with the discussion of 
the principal contenttons raised, it will be 
convenient to briefly recapitulate the facts 
precipitating this action. The parties are 
Brahmins and possess property in Wai in 
the Satara District. The -defendant is a 
school teacher in the Panchgani High 
School: on a monthly salary of Rs. 60. For 
some. time the next friend of the minors 
has been living in Poona with his family 
and his granddaughters, the plaintiffs, are 
now living with bim. The plaintiffs’ mother 
Sonu was married to the defendant in 
1918, That washis fourth marriage. At 
that time his first wife Radhabai was 


` alive, the second and third wives having 


died soon after their marriages. -The 
reason for taking three wives in succession 
during the lifetime of the first has been 
attributed to the desire to get children, the 
first and the next two wives having failed 
to begot them. The fourth was fortu- 
nate in giving birth to three daughters 
who are the plaintiffs, and one son by 
name Anant. On May 21, 1933, Sonu died 
of pernicious anaemia at Poona in her 
father's house, The defendant was then 
in Panchgani and did not attend the 
funeral. It seems that although the relations 
between the husband and wife and alsothe 
latter's parents were cordial till about 
February .1933, those relations were 
estranged since then on account of a dis- 
courteous letter written by the father-in- 
law tothe defendant on February 7; 1933, 
(Ex. 87). That letter contained a demand 
of the expenses for maintenance and sick- 
ness of Sonu while she was living with 
her parents, which the defendant did not 
arrange to provide for, That letter invit- 
ed a retort in reply on February 13,1923, 
which bears traces of deep resentment 
(Ex. 88.) The portion of that letter which 
is relevant for the present purpose is a8 
follows : ; 

“I cannot send you anything and I am not pre- 


pared to take away your daughter, i. e„ my wife, 


and children till they have not improved their 
conduct and till your relation is not severed. You 
have incurred no expense for my wife and children. 
The expenses are incurred out of the ornaments 
taken from us and from the amounts taken from me 
from time to time for several reasons.” 


© Within three months thereafter the wife 
died, and this suit wasinstituted on July 
15, 1933, in forma pauperis and registered 


alter inquiry into the plaintiffs’ pauperism 
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on September 10,1934. Thereis no satis- 
factory evidence to suggest that the de- 
fendant was cruel to his wife or children, 
and except for some occasional domestic 
differences of opinion and a little stern- 
ness, there is no reason to hold that there 
was want of ordinary kindness and affec- 
tion towards his relations, Nor is any 
attempt made by the plaintiff's Advocate 
to justify the allegations in that respect 
in the plaint. It is sufficient to say that 
we accept the conclusion of the lower 
Court onthe point. Atthesame time we 
ate not satisfied that the next friend is 
animated by any other motive than the 
protection of the interests of his deceased 
daughter's children. Perhaps this action 
was precipitated on account of the tone of 
the defendant's letter of February 13, 1933, 
(Ex. 83), but there is nothing to suggest 
that the next friend is attempting to profit 
himself by this action. Itmay also be 
noted that no argument has been address- 
ed to establish that there is any irregularity 
in the filing of the suitin the absence of 
a guardian appointed under the Guardians 
and Wards Act. Allthat is suggested is 
that in the exercise of judicial discretion 
which, we recognize, is very wide, in the 
protection of the interests of the minors, 
the lower Court should have appointed, or 
at least we should appoint, in this appeal, 
some other proper guardian to watch the 
interests of the minor plaintiffs before 
hearing their claim. Now in the lower 
Court no attempt was made to prove the 
unfitness of the next friend; nor were any 
steps taken for his removal under O. XXXII, 
r. 9, Civil Procedure Code. And we do 
pot think that the minors’ interests could 
be better protected by the appointment of 
any other next friend. 

The principal controversy in this appeal 
is with regard to the liability of a Hindu 
father for providing maintenance and mar- 
riage expenses of his daughters, when they 
are taken aw y from his care and custody 
and broughtup by their miternal grand- 
father agaiast the father's will. It has been 
made perfectly clear on behalf of the res- 
pondent-defendant that he was at all times 
willing and ready, since ths death of his 
wife Soau, to do his legal and natural duty 
towards his children in a proper and satis; 
factory manner. The Hindu Law is not an 
exception tothe other systems of jurispru- 
dence in regard to the duty of a father to 
support ‘such of his minor children as are 
incapable of supporting themselves. That 
duty has heen enjoined by the Shastras, 
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and in that connection, I might refer to the 
following texts of Manu: see The Laws of 
Manu by G. Buhler, Vol. 25, Ch. 11, 
Paras. 9 and 10, p 432: if. 

“(Tf) an opulent man “is) liberal towards stran- 
gers, while hisfamily lives in distress, that coun- 
terfeit virtue will first make him taste the aweets 
(of fame, but afterwards) make him swallow the 
poison (of punishment in hell). 

If (a man) does anything for the sake of his 
happiness in another world, to the detriment of 
those whom he is bound to maintain, that produces 
evil results for him, both while he lives and when 
he is dead.” : 2 

The texts have been elaborately explain- 
edin Savitribai v. Luzmibai (1, the im- 
portant being the text of Manu cited in 
the Mitakshara to the following effect: “The 
aged parents, a virtuous wife and an infant 
sôn, must be maintained”: see Manu, 
Ch. 9, placitum 74; and 3 Digest, Book 
5, Ch. 6. According tothe texts the 
obligation is the consequence of parentage, 
that is, arising from the relationship of 
child and parent, and therefore indepen- 


dent of the possession of property, and 
upon authority is legally enforceable 
against a parent whois unwilling to dis-. 


charge his naturalduty. The question is 
whether the legal duty is conditional on 
the child obeying the parent in all respects 
and its readiness and willingness to live 
under the father’s protection. The view 
pressed on behalf of the appellants is that, 
apart fromthe persons] obligation of the 
father to maintain his. daughters under 
Hindu Law, there is an independent right in 
the daughters toclaim maintenance from 
the person in possession of the ancestral 
property, whether he be the father or other 
relative and that such a right in the in- 
come of ancestral property is a proprietary 
right not qualified by any terms as to obe- 
dience to the person in possession or to the 
accepting of his tutelege and protection. 
The claim to Marriage expenses is also 
based upon that footing. 

It will be convenient to deal separately 
withthe claim for maintenance out of the 
ancestral property in the hands of the 
father from that for marriage expenses. It 
is pointed out that an unmarried daughter 
had, according to the ancient texts, a right 
toasharein the joint family property, 
particularly on partition ofthat property, 
and that thatright has now been whittled 
down toa mere right to maintenance and 
marriage expenses against all persons in- 
heriting the said prcperty. It has been 
conceded that’ an unmarried daughter has 
no right to demand partition against the 

(1)3 B573 (F B). 
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father or his co-parceners. But it is urged 
that the absence of such aright does not 
negative a proprietary interest in the pro- 
perty limited tothe claim to maintenance 
and marriage expenses. In that connection 
it will he interesting ¢o refer to the Mitak- 
shara, Ch.1, s. 7, Verse 14 (Stokes’ 
Hindu Law, p. 401): 
“Therefore after the deceasa of the father, an 


. unmarried daughter participates in the inherit- 


ance, But before his demise, she obtains that 
only, whatever it be, which her father gives; since 
there is no special precept respecting this caso, 
Thus all is unexceptionable.” 

That verse destroys the daughter's claim 
fo maintenance and marriage expenses 
out of the property in the hands of the 
father either self-acquired or. ancestral. 
The case in Vaikuntam Ammangar v. 
Kallapiran Ayyangar 19), has been referred 
to in support of the view that the claim. 
to maintenance and marriage expenses 
of daughters in a family is a charge on 
the family property. That wasa case where 
a daughter of a deceased undivided 
brother was married by the latter's widow, 
and she claimed tke expenses incurred for 
that marriage. It was held that the surviv- 
ing brother was liable for those expenses 
out of the funds of the joint family pro- 
perty in his hands. In that case no claim 
was made against the father. The case. 
in Gangu v. Chandrabhagabai (3), to which 
we ‘were referred, was one relating to 
nomarried daughters of disqualified persons. 
But there are observations in Bai Mangal 
v. Bai Rukhmini (4), which support the. 
view that daughters are entitled to main- 
tenance until they are married. Ranade, J. 
there referred tocertain texts dealing with 
the rights of unmarried daughters, parti-. 
cularly those from the Mitakshara (Stokes’ 
Hindu Law, p. 457), and the Vyavahara 
Mayukha (Stokes’ Translation, p. 109), 
and he concluded as follows (p. 295): 
“s... Ib is only the unmarried daughters 
who have a legal claim for maintenance.” 
It is true that the question of the right 
to maintenance of an unmarried daughter 
did not directly arise in the case, for the 
Court was dealing with the case of a 
widowed daughter's claim on the estate 
left by her fathér-in the hands of her 
brother.. But the Oourt examined. the- 
text to see if the right of the unmarried 
daughter could be extended to widowed 
daughters’ and therefore considered what 
the former's rights were. It is clear from 

(2) 23 M 512; 10 ML J113. | 


(3) 32 B 275; 10 Bom. L R 149, 
(4) 23 B 291. : 


- ‘that case that the unmarried daughter's 
maintenance is an obligation of the father 
which is legally enforceable against him. 
The majority of the Judges in Subbayya v. 
Ananta Ramayya (5), based the right of the 


daughter to her marriage expenses and main- 


tenance on her right to or interest in tke 
joint family property, and not on the natural 
obligation of a father to maintaia his 
children. In that case a suit for partition 
was instituted against the father and the 
step-brother, and the father claimed a 
provision for the marriage expenses of his 
daughters; The son suing for partition 
contended that he or his share in the 
family property was not liable therefor, 
after the disruption. of the cc-parcenary. 
It was held that the obligation of the 
family property was not affected by a parti- 
tion between the father and his sons; but 
that the son’s share, on partition, was 
liable for the marriage expenses of the 
daughter of the father in proportion to 
the son's share in the property divided. 
It is difficult to say whether that view would 
be in consonance with the practice prevailing 
in this Presidency, and we are not referred 
to any authority following that view. 
Ramesam, J. goes so far as to say, upon 
an examination of the historical evolution 
of the daughter's rignt, that she can claim 
for the purpose of her marriage expenses 
and maintenance a share in the joint 
family funds even during thé lifetime of 
the father and upon allotment of the latter's 
share to him, 

_ It has been argued that like mainten- 
ance, the father’s obligation extends to 
the making of provision’ for marriage of 
his daughter, independently cf the posses- 
sion of the joint family property, and that 
that obligation is legaliy enforceable. In 


my view the obligation to marry a daughter 


is essentially a religicus obligation. It 
cannot be denied that according to the 
Shastras marriage is a samskara: see 
Sundarabai v. Shivnarayana (6). Perhaps 
in order to prevent undesirable unions, 
the Shastras ordained the early marriages 
of daughters before they attained puberty, 

“To a distinguished, handsome suitor of) equal 
(caste) should (a father) give his daughter in 
accordance with the prescribed rule, though she has 
not attained (the properage). (Sacred Booksof East 
Vol. 25, ‘The Laws of Manu’ bya. Buhler, Chap. 9, 
para. 88, p. 343).” 


Ordinarily the expenses of marriages of 


(5) 53 M 84; 121 Ind. Cas. 113; A I R 1929 Mad, 586; 
57 MLJ 826; 30 LW 923; Ind, Rul. (1830) Med. lza 


(Œ b). 
(6) 32 B 81; 9 Bom, L R 1366, 
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daughters of male members of the family 
are provided out of the joint family funds 
and the manager is protected in incurring 
expenses on that account: see Chhottram 
v. Narayandas (7). The questionis waether 
the daughter can enforce her right against 
the father personally or against the ancestral 
property in his hands. There is no doubt, 
as I have said, that the right ofan unmarried 
daughter to be maintained by her father is 
independent of the possession of property, 
But that cannot be said of the daughter's 
right to be married. The Madras High 
Courtin Subbayya v, Ananta Ramayya (a), 
has held that the father’s obligation to 
make provision for tne marriage of his 
daughter arises, apart from his relation- 
ship, from the possession of ancestral or 
joint family property. In that case the claim 
was nob directly against the father but 
against the brother wno had sued for pare 
tution. The right to claim marriage expenses 
from ancestrai property is based upon the 
following verse in the Mitakshara, Unap. 1, 


s. 7, para. 5 (Stckes’ Hindu Law, p. 398), 
It says: 
“In regard to unmarried sisters, they ehould be 


disposed of in marriage, giving them as an allot- 
ment, the fourth part of a brother's own share,” 


But that rule, assuming it is not obsolete, 
does not expressly say that the division 
should take place during the lifetime of the 
father ; for it obviously applies to the case 
of a division between a sister and a brother. 
And, moreover, it is inconsistent with the 
more specific rule contained in para. 14 of 
the same section referred to above. The 
underlying supposition is that there is no 
right 10 claim anything during the father’s 
litetime. Therefore no claim can be en- 
forced against bis wishes for marriage 
expenses. The reference to tne father’s duty 
to marry the daugnter constitutes an in- 
junction of the religion, and I dcubt whee 
ther it would create a corresponding right 
which could be enforced against him or his 
property during his lifetime. The case in 
Sundari Ammal v. Subramania Ayyar (8), 
is an authority for the view that the father 
is not under an obligation to marry his 
daughter. There is undoubtedly a distinc- 
tiun between an unmarried daughter's 
claim to be manied agaist the father and, 
his estate and that against a persun in 
wucse hands that estate has descended 
after his father’s death. Accordingly, it 
has been held that the marriage expense 


(7) 11 B 605, 
(8) 26 M 505, 
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‘ofa sister is a necessary charge on the 
joint estate: see Jairam V. Nathu (9). But 
there is no authority showing that during 
the father’s lifetime a daughter can succeed 
in securing provision forher marriage ex- 
penses from the father either out of his per- 
sonal property or the ancestral property in 
his sole possession. And in my opinion it 
would make no difference to the legal posi- 
tion if the father possesses two classes of 


property, provided he is the sole owner 


thereof. 

From the examination of the texts and 
judicial decisions, the following propositions 
emerge. It is the natural and legal duty 
of the father to maintain his unmarried 
daughters independently of the possession 
of any property, and after his death tue 
daughter becomes entitled to be maintained 
out of his estate in the hands of his heirs. 
That rightextends tothe joint family pro- 
perty in the hands of the surviving co-par- 
ceners after the father's death. In regard 
to marriage, a father is bound in the dis- 


charge of his moral duty to marry his 


daughter and that obligation is independent 
of the pessession of any property. The 
right of the daughter to claim provision for 
marriage expenses can be enforced against 
the father’s heirs in possession of his estate 
and against the joint family property in the 
hands of the surviving co-parceners. But the 
question we have to decide is whether the 
unmarried daughter can enforce either 
obligation after revolting against the father 
and refusing to live under his protection. 
That bas not been a matter of judicial 
decision. But there is ample textual authority 
dealing’ with the mutual obligations and 
duties of the parent and child. I have 
already referred tothe duties of a parent 
towards bis child. In Ch. 2, paras. 145 to 
148 and 225 to 237, Manu has laid down the 
following duties which children must 
observe towards their parents: see The 
Laws of Manu by G. Buhler, Vel. 25: 

“The teacher is ten times more venerable than a 
gub-teacher, the fathera hundred times more than 
the teacher . ... i K 

T'he teacher, the father, the mother and an elder 
brother must not be treated with disrespect, espe- 
cially by a Laban; though one be grievously 

em). 
aaa a Tar athe image of Prajapati (the lord of 
oe Re neve do what is agreeable to those 
(two—father and mother) and always (what may 
please) his teacher; when those three are pleased, 
he obtains all (those 1ewards which) austerities 


yield). 


All- duties have been fulfilled by him who honours 
those three, 
(9) 31 B 54; 8 Bom. L R 632. 
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By (honouring) these, three, all that ought to b8 
done by man is accomplished.” 

These injunctions need not te multiplied 
to emphasize the importance of reverence 
to the father enjoined by the Shastras. In 
Colebrocke’s Digest ef Hindu Law, Vol, 2, 
Book 4, Ch. 1, at p.108, there is an inter- 
esting reference to the following text from 
Manu dealing with the dependence of 
daughters on the parents : 


“Day and night must women be held by their pro- 
tectors in a state of dependence; even in lawful and 
innocent recreations, being too much addicted to them, 
they must be kept by their protectors under their 
own dominion”. = ; 

There is the text of Narada containing the 
following : 

“Through independence, even women born‘of noble 
families would swerve from their duty ; hence the 
lord of created beings has established their perpetual 
dependence.” 


In regard to the necessity of guarding 


daughters by the father Manu observes as 
follows : 

“The fathers protect them in childhood; the hus- 
bands protect them in youth; their sons protect them 
in age. i 

Having regard to the reciprocal duties and 
obligations it is difficult to conceive that 
the Hindu Shastras contemplated a right in 
an unmarried daughter to claim mainten- 
ance fromthe father while failing to do 
her duty towards him. In my opinion it 
can safely be inferred that the obligation 
which the Hindu Law imposes on the father 
to maintain his daughter. must exist only 
where the reciprocal duty is observed ‘by the 
daughter, that is when sne submits tothe 
care and custody of the father ‘and obeys him 
in all respects. It cannot be’ said that that 
isa rule of unqualified application. Tiere 
may be cases where it might be the duty 
of the children to refuse to obey the parent 
if the latter has been proved to be vicious, 
corrupt and immoral. The Courts have in 
consequence of the father’s misconduct 
interfered with his rights to the custody of 
his children. There may also be cases 
‘where a Hindu father may waive his right, 
in favour of some other person by becoming 
an ascetic or renouncing the world in all 
respects. But so long as itis not demons 
strated tLatthe fatheris in some way, in- 
ccmpetent to maintain and look aiter the 
interests of his children, it is difficult to see 
how in view of the texts, a Oourt of law 
could enforce the claim of a refractory 
daughter against the father either by exe- 


.culing ils , decree against his person or 


property, whether inherited or self acquired. 
ln Subbaya v. Ananta Ramayya (9), the 
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. ‘Tight was not claimed against the father or 
_his property in such circumstances. Nor is 
there any authority to which our attention 
has been directed which goes to the length 
of establishing that a Hindu father, notwith- 
standing the latter's? competence to take 
care of the daughter and superintend her 
‘education, can be compelled to make pro- 
Vision in invitum for her maintenance even 
“af ov is kept out of his protection and cus- 
tody. 
We agree with the conclusion of the 
' learned trial Judge that the fatheris not 
. guilty of any misconduct in this case. The 
. Bolitary instance of threat to the father in- 
law contained in Ex. 88 could not be re- 
garded as such misconduct as to deprive him 
“of hisnatural right to the protection of his 
, Children. There is a manifest militant 
attitude on the part of the plaintiffs nourish- 
ed by the foolish behaviour of the maternal 
` grandfather who tries to justify the revolt 
.against the father’s authority. The ques- 
‘tion is not one of motives, for however 
laudable the object of the maternal grand- 
father may be in retaining the custody of 
his grandchildren, assuming that his action 
‘is prompted by affection towards them, the 
right to claim maintenance against the 
. father is dependent on the discharge of the 
filial duty of obedience and love which 
_the Shastras enjoin. In dealing with the 
question of the daughters’ claim against 
the father, when their entire subjection 
.to his authority is borne in mind, it is 
easy to refute the claim upon proof of their 
hostility towards him. Therefore I am 
inclined to hold that the enforcement of 
the right which an unmarried daughter in 
the family has, to be maintained and married 
by her parents independently ofthe posses- 
sion of any property, can be conditioned 
only upon the readiness and willingness to 
surrender herself to the protection of the 
father, and thatif the latter then fails to 
discharge his obligation, there may be 
a proper cause of action for enforcing 
that right by a decree of the Court. In 
this case we are satisfied, and we do not 
wish to make any distinction between the 
daughter who is sui juris and the other 
daughters who are not in regard to their 
- claim, that the foundation of the right 
which is based on their relationship is 
weakened by the daughters’ own conduct in 
refusing to live with the father and pre- 
ferring the custody and protection of their 
. maternal grandfather. Therefore their 
claim in respect of maintenance and mar- 
viage expenses cannot be allowed. We 
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accordingly maintain the decree of the lower 
Court in thal respect. 

With regard to the claim to ornaments, it 
has been agreed before usthat inasmuch 
as no specific issue Was raised and no evie 
dence available led by the plaintifs, the 
claim in that respect should be allowed to 
be withdrawn with leave and left out of 
Consideration in the present suit, parti- 
cularly because on account of the require- 
ments of the Court Fees Act it has been 
reduced to a very ludicrous sum in this 
appeal. As tocosts,it must be noted that 
the next friend was made to bear the 
costs of the suit personally of both the 
plaintiffs and the defendant in the ezer- 
cise of the Oourt’s discretion. That the 
Court has the power to give such directions 
if it finds thatthe suit is not for the bene- 
fit of the minor cannot be doubted : see 
Geereeballa Dabee v. Chunder Kant (10), 
In the circumstances of the case, however, 
it seems to us that that order savours of 
vindictiveness. It may be that there was 
no necessity to precipitate the action, and 
recourse might have been had to private 
negotiation. But it cannot be said that the 
action of the next friend was altogther 
unjustifiable or contrary to the interests of 
the minors having regard to the past atti- 
tude of the defendant. Practically since 
1933 the next friend has been maintaining 
and looking after the interests of the 


-minors and educating them. That action 


was evidently inspired by natural affection, 
Although the next friend has not separately 
appealed agaiat the order of costs, he js 
representing for this appeal the minors ag 


‘their next friend as he did in the lower 


Court. The minors themselves have made 
a grievance in their appeal memorandum 
against the order of costs and there is 
nothing to prevent us from accepting the 
appeal in that respect. We have not been 
pointed out any provision in law requiring 
the next friend in such cases to file a sepa- 
rate appeal. Moreover, under the provisions 


` of O. XLI, r. 33, Civil Procedure Code, the 


powers of tho Appellate Court are wide 
enough to permit of interference with the 
order passed in regard to costs. We think 
that the ends of justice will be met by our 
directing the next friend to bear the courte 
fees and the plaintiffs’ costs both in the 
lower. Court and in this Oourt personally. 
The defendant shall bear his own costs 
throughout. 


D. Decree modified, 
(10) 110 213, 
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JAGESHWAR DAYAL AND OTHERS 
— DREENDANTS— RESPONDENTS 
Civil Procedure Code (Act V of 1908), s. 11—Court 
trying former suit must be competent to try suh- 
sequent suit—Transfer of Property Act (IV of 1882), 
8. 74-—Subrogation —Subsequent mortgagee advancing 
money to mortgagor to pay off decree of prior mort- 
gagee, whether entitled to subrogation against inter- 
mediate mortgagee—Intermedtate mortgagee made party 
to decree—Remedy to enforce subrogation, whether by 
suitor by execution after substitution in place of 
original decree-holder—Cause of action, when arises 
~—Distinction between such case and case where sub- 
sequent mortgagee pays off prior mortgage out of his 
own pocket—Prior mortgage paid in fuli by number of 
persons— Right of subrogation in proportion to amounts 
paid, respectively. $ 
A suit cannot be barred by res judicata by reason 
of the decision in the previous suit, if the Court 
which tried it is not competent to try the subsequent 
suit. For the bar of res judicata under s. il, Uivil 
Procedure Code, to apply one of the essential conditions 
is that the Court which decided the former suit must 
be competent to try the subsequent suit. [ p. 401, col. 2.] 
Even under the old law thoughs. 74, Transfer ot 
Property Act was by its terms limited to any second 
or other subsequent mortgagee paying off the next 
prior mortgagee, the right of subrogation could be 
claimed by persons and under conditions other than 
those mentioned in s. 74. Subsequent mortgagee who 
advanced money to the mortgagor with which the 
decree of the prior mortgagee is paid off, is entitled to 
subrogation against an intermediate mortgages. Gokal- 
des Gopaldass v. Purnamal Premsukhdas (1),-Gobind 
` Lal Roy v. Ramjanam Misser (2) and Gupi Narain 
Khanna v. Bansidhar (3), applied. [p.-402, col. L] - 
Subrogation means substitution, for the person 
redeeming is substituted for the incumbrancer whom 
he has paid off. The incumbrance that is paid off is 
treated as assigned to the subrogee who is regarded 
as an assignee in equity. The supposed assignment, 
however, does not necessarily carry with it ell the 
consequences that would flew from a legal assign- 
ment. The subrogee, no doubt, acquires the rights 
and power of the incumbrancer whom he has paid off. 
He cannot acquire any higher rights. But it does 
not follow that the remedies for enforcing those rights 
are the same as those thut were available to the prior 
incumbrancer, In other words, the remedies of a 
subrogee are not co extensive with those of the original 
creditor. The remedies for enforcing the right of 
subrogation will depend on the equities of each parti- 
cular case. |p. 402, cols. 1 & 2} 
Where the subsequent mortgagee advances money 
to the mortgagor to pay off the decree of the prior 
moitgagee and the decree isso paid off, and the inter- 
mediate mortgagee is a party to the decree, the 
*remedy of the subsequent mortgages to the right of 
subrogation is by way of suit and not by way of exe- 
cution after substitution in the placeorthe original 
decree-holder, Hig cause of action for a suit to 
enforce the right of subrogation. arises from the date 
when the mortgage deciee was paid off and not irom 
the date when theright to sue on the origina! mort- 
gage accrued, Alam Alt v. Bent Charan (9), relied on, 
Mahomed Ibrahim Hossain Khan v. Ambika Pershad 
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Singh (4), Sibanand Misra v. Jagmohan Lal (6) and 
Kotappa v. Raghavayye (7), explained. |p. 403, col. L] 

There is also some distinction between the case 
where a person interested in a mortgaged property, 
either as subsequent mortgagee or otherwise, pays 


. of a prior mortgage out of his own pocket in order to 


protect his own interest agd the case where under a 
new contract of mortgage a person who thereby 
becomes a mortgagee advances money to the mort- 
gagor forthe express purpose of paying off a prior 
mortgage. In the former class of cases subrogation 
arises by operation of law whereas in the latter class 
it arises under acontract. When there is a contract, 
there is no reason why it should not be deemed to 
give rise to a new cause of action. [p. 404, col, L] 
A right of subrogation cannot be claimed unless fhe 
prior mortgage has been redeemed in full, But it 
does not mean thatthe redemption must be effected 
entirely by the particular person who claims subroga- 


-tion. All that is necessary is that the mortgage dues 


must have been fully satisfied. For instance, if three 
persons, A, B and 0, advance money with which a 
prior mortgage is redeemed in full, they are entitled 
to claim subrogation in propurtion to the amounts 
they have respectively paid. Hira Singh v. Jai Singh 
(8), relied on, [p. 404, col. 2.1 


A. from an original decree of the Sub- 
Judge, Shahabad, dated August 16, 1935.. 
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Chatterji, J.—This is an appeal by the 
plaintif who brought a suit to enforce a 
simple-mortgags dated February 12, 1930, 
executed by defendants- Nos: l to 5 and: kU 
for Rs:.5,000 carfying compound - interest at 
l per cent. per mensem with yearly rests. 
Defendants Nos. 1 to 10 constitute a ‘joiat 
Mitakshara family of which defendant No.1 
is the karta. - “The properties covered by the 
mortgage bond in suit are: (1) -sixteen.annas 
share of Mouza Sahiara, Touzi No. 4690; 
(2) five annas four pies snare out of sixteen 
annas of Mouza Sahiara, Touzi No. 9522 
and (3) sixteen annas share of Mouza Moap 
Khurd, 'Touzi No. 11828. These three toe 
gether with some other pioperties had been 
bypothecated under two earlier simple 
moitgage bonds dated May 28, 1913, and 
August 15, lyi4, in favour of one Sakhi 
Unand. He sued on those two mortgage 
bonds and obtained a preliminary decree 
for Rs. 9,000 on February 16, 1928, which 
was made hnal on September 2 , 1928. The 
decree was put to execution and the mort- 
gaged properties were sold. It was to set 
aside that sale that the loan on the morte 
gage bond in suit was taken. The morte 
gagors raised further sums by loan and 
it is not disputed that those sums with 
the Rs. 0,0U0 borrowed under the bond in 
suit were deposited in ihe. execution.:case 
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of Sakhi Chand with the result that his 
mortgage decree was satisfied and the 
execution sale was set aside. In the mort- 
gage suit of Sakhi Chand, the present de- 
fendant No. 13, who held a subsequent 
mortgage dated June 1, 1916, was implead- 
ed as a defendantand he wasa party to 
the mortgage decree and the execution 
case that followed. His mortgage dated 
June 1, 1916, comprise two out of the three 
properties mortgaged under the bond in 
suit, namely, (1) sixteen annas share in 
Mouza Sshiara, Touzi No. 4690 and (2) 
sixteen anuas sharo in Mouza Moap Kburd, 
Touzi No. 11328. 

Defendant No, 13 brought a suit (No. 6/125 
of 1930) in the First Oourt of Munisif 
at Arrah to enforce his mortgage, im- 
pleading, besides the mortgagors, the pre 
sent plaintiff as a subsequent transferee. 
In that suit the plaintiff did not appear 
and an ex parte preliminary decree was 
passed on February 27, 1923. The plaintiff 
made an application under O. IX, r. 13, 
for. setting aside the ex parte decree but 
it was dismissed and the order of dis- 
missal was upheld on appeal. The final 
decree was passed on April 7, 1934. The 
present suit was filed on September 6, 
1934: The plaintif has asked for a mort- 
gage decree, claiming a right of subroga- 
tion as against defendant No. 13in respect 
of the prior mortgagee Sakhi Onand’s dece 
Tee of 1928. The plaintiff has further asked 
for a declaration that the mortgage decree 
obtained by defendant No. 13 in his-Suit 
No, 6/125 of 1930 in the Court of First Munsif 
at Arrahis ultra vires and inoperative. 

- Defendants Nos. 11, 12,14 and 16 have 
been impleaded as subsequent transferees. 
Defendant No. 15 has been impleaded as 
he is a benamidar for the mortgagors in 
respect of someof the mortgaged proper- 
ties. Defendants Nos.2to 5 and 10 filed 
written statements but they did not contest. 
the suit asthe final hearing. One of the 
objections raised by them is that the rate 
of interest is hard and unconscionable. Tne 
suit was contested by defendant No. 13 
only on the .grounds inter alia that his 
decree in Suit No. 6/125 of 1930 operates as 
res judicata, that the plaintiff's claim for 
subrogation is not tenable and is also barred 
by limitation. The learned Subordinate 
Judge has accepted the plea of res judi- 
cata and dismissed the suit as against de- 
fendant No. 13. He has, however, overruled 
the other defences raised by that defendant. 
He has passed a mortgage decree. against 
remaining defendants. He -has 
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ordered that out of the three properties in 
suit only one, namely, five annas four pies 
shara out of sixteen annasof Mouza Sahiara, 
Touzi No, 9522, shall be sold free from 
imcumbrance while the remaining two pro- 
perties shall be sold subject to the prior 
incumbrance of defendant No. 13 under his 
mortgage decree in Suit No 6/125 of 1930. 
The plaintiff has preferred this appeal. 

The only point raised on behalf of the 
appellant isthat the claim for subrogation 
is not barred by res judicata. It is pointed 
out that the decree of defendant No. 13 in 
Suit No. 6/125 of 1930 was passed by the 
Court of Munsif at Arrah whereas the 
present suit which is valued at Rs. 3,625 was 
filed in the Subordinate Judge's Court at 
Arrah. Obviously the Munsif's Oourt which 
passed tte decree in favour of defendant 
No.-13 in Suit No. 6/125 of 1930 was not 
competent to try the present suit. For the 
bar of res judicta under s. 11, Civil Proce- 
dure Code, to apply one of the essential 
conditions is that the Court which decided 
the former suit must be competent to try 
the subsequent suit, Consequently, the 
present suit cannot be barred by res judicata 
by reason of the decision in the previous 
Suit No, 6/125 of 1930 of the Munsif's Court 
at Arrah. The learned Subordinate Judge 
has altogether overlooked this aspect of the, 
case and his decision on the question of res 
judicata must be set aside. It has been con- 
tended on behalf of the respondent that the 
question of.competency of the former Court 
to try- the subsequent suit must be decided 
with reference tothe point of time when 
the decree in the former suit was passed, 
Even then the plaintiffs claim for sub- 
rogation would exceed Rs, 5,00U at the time 
when the decree in the suit of defendant 
No. 13 was passed. This contention, there- 
fore, is of-no avail to the respondent. i 
- Mr. Mahabir Prasad, the learned Counsel 
appearing for the respondent, has attempts 
ed to support the decree of the learned 
Subordinate Judge on the ground that the 
Plaintiffs claim for subrogation is barred 
by limitation. His contention is that by 
subrogation the plaintiff merely acquired 
the rights under the prior mortgsges dated 
May 25; 1913, and August 18,, 1314, and the 
suit to enforce the claim for subrogation 
should have been brought within 12 years 
from the accrual of the causes of action 
on those two mortgages and the present suit, 
having been brought on September 6, 1934, 
is barred by limitation. In the first place, 
there are no materials on the record to show 
when the causes of action on the two prior 
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mortgages in guestion arose. In the second 
place, the argument proceeds on a miscon- 
ception of the rights and powers acquired 
by subrogation. Subrogation, of course, 
means substitution, Ër the person redeem- 
ing is substituted for the incumbrancer 
whom he has paid off. The incumbrance 
that is paid off is treated as assigned to 
the subrogee who is regarded as an assignee 
in equity. The supposed assignment, now- 
ever, does not necessarily curry wiih it all 
the consequences that would flow froma 
legal assignment. 

In the Transfer of Property Act, as it 
stood before the Amending Act XX of 1929, 
the term “subrcgation” was nowhere used 
but the principle of subrogation was im- 
perfectly expressed in ss. 74 and 75 of the 
Act which have been repealed by the 
Amending Act XX of 1929. The news, 92 
which has been introduced by the Amend- 
ing Act XX, of 1929 expressly deals 
with subrogaticn. However, even under 
the old law though s. 74 was by its terms 
limited to any second or other subsequent 
mortgagee paying off the next prior mort- 
gagee, it was consistently held that the 
right of subrcgation could be claimed by 
persons and under conditions other than 
those mentioned in s. 74. In Gokaldas 
Gopalaas v. Purnamal Premsukddas (1) and 
Gobind Lal Roy v. Ramjanam Misser (2) 
their Lordships of the Judicial Committee 
upheld the rıghts of subrogation even in 
favour of purchasers. In Gopi Narain 
Khanna v. Bansidhar (3) decided by the 


Judicial Committee the right of subrogation - 


was allowed in favour of a subsequent in- 
cumbrancer paying off a decree on a prior 
mortgage.” Again in Mahomed Ilbrahim 
Hossain Khan v. Ambika Pershad Singh 
(4) their Lordships of the Judicial Com- 
mittee held that the subsequent mortgagee 
who advanced money with which a prior 
mortgage was paid off was entitled to 
subrogation against an intermediate mort- 
gagee. The luw as laid down by these 
and other judicial decisions has now been 
enacted and Clearly expressed in the new 
s. 92, Transier of Property Act. In the 
present case tLe transactions 1n question 
vock place before the new s. 92 came into 
iorce. There is scme controversy as to 

(1)10 C 1035; 11 I A 126;4 Sar. 543 (P ©). 

WAL O 70; 20 LA 165; 6 Sar. 356 (P U). 

(3) 27 A325; 321 A 123; Z A L J 336; 8 Sar, 799 

U). 

O 39 O 527; 14 Ind. Cas. 496; 39 I A 68;15 OL J 
All; 160 WN 505; ILM L T 265; (i912) MW N 


367;9 AL J 332; 14 Bom, L R £86; 22ML J 408 
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whether s. 92 is retrospective in its opera” 
tion. But without going intao that contro» 
versy, I shall deal with the case as if it is 
governed by the law as it stood before the 
new 8. 92 came into force. It is not dis- 
puted that even” under the old law a 
person in the position of the present plaint- 
iff would acquire a right of subrogation. 
Now the question is, how is this right to 
be enforced. The subrogee, no doubt, 
acquires the rights and power of the in- 
cumbrancer whom he has paid off. He 
cannot acquire any higher rights, 
does not follow that the remedies for 
enforcing those rights are the same. as 


those that were available to the prior : 


incumbrancer. ‘The decision of the Judicial 
Oommittee in Gopi Narain Khanna vV. 


But it. : 


Bansidhar (8) which I have already Te- | 


ferred to furnishes a clear example. In 
that case a prior mortgage decree ws paid 
off by the subsequent mortgagee who was 
a pary to the decree and by virtue of his 
rignt of subrogation thereby acquired, he 
wanted to be substituted in the place of 
the decree-holder and to continue the 
proceeding but he was not permitted to 
do so on the ground that the decree was 
satisfied and the proceeding came to an end. 
He then brought a suit to enforce his 
right of subrogation which was decreed and 
the decree was upheid by their Lordships. 
This decision is completely destructive of 
the idea that the position of a subrogee. 
is exactly that of an assignee of the prior 
incumbrance. Of ccurse, there the question 
of limitation did not arise but the efect 
of the decision is that though the rights 


acquired by subrogation may be the same © 


as those of the orginal creditor, the 1e- 
medies for enforcing such rignis may be 
diferent,- In other words, the remedies 
of a subrogee are not cc-extersive with 
these of the original creditor. The remedies 
for enfircing the right of subrogation will 
depend on tne equities of each particular 
case. In the present case, as in Gopi 
Narain Khanna v. Bansidhar (3), me 
remedy to enforce the rignt of subrogation 
would be by way of suit and not by execu- 
tion after substitution im the place of the 
original decree-holder. Toat beimg 80, the 
question is, when would the cause of action 
jor such suit arise? ‘Lo hold budi the cause 
of action would arise irom the date when 
the right Lo sue on the orginal mortgage 
accrued would amount to a denial ct the 
yery right oi subrogation that was unques- 
tiouably acquired upon payment of tne 
mortgage decree, because a suit on the 
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‘original mortgage might have already 
_ become barred when the decree was paid 
off or even when the decree was passed. 
The result would be that though the 
original creditor could execute his mortgage 
decree, the subrogee would be in the posi- 
tion of bringing a suit on the original 
mortgage which had already become barred 
by lapse of time. Again, when a mortgage 
has ripened into a decree, the mortgagee's 
rights are determined by the decree and 
he can no longer lay any claim on the 
basis of his original mortgage and con- 
sequently the subrogee who has paid off 
his decree cannot put forward any claim 
on the basis of the original mortgage, his 
claim must be limited by the decree. He 
can only claim to recover the amount of 
the decree he has paid off with such interest 
as was allowed by the decree. Thus the 
position would be quite inconsistent if we 
were to hold that the remedy of a sub- 
rogee who has paid off a mortgage decrée 
is to bring a suit on the original mortgage. 
His cause of action for a suit to enforce 
the right of subrogation would arise from 
the date when the mortgage decree was 


paid off. ‘lo hold otherwise would be, in” 
‘ my opinion, opposed to justice, equity and ` 


good conscience. _In the present case, 
defendant No. 13 was a party to the 
mortgage decree of Sakhi Ohand and was 
liable to pay the decree. The decree was, 
however, satisfied partly out of the money 
advanced by the plaintiff and partly out of 
funds raised by the mortgagor - himseif 
- So by the plaintiff's payment defendant 
No. 13's property has been saved and it 
would be most inequitable to hold that 
the plaintiff by his payment acquired no 
Tights at all. I am supported in this 
view by the Full Bench decision of the 
Allahabad High Court in Alam Ali v. 
Beni Charan (5). 

Mr. Mahabir Prasad has referred to the 
cases in Mahomed Ibrahim Hossain Khan 
y. Ambika Pershad Singh (4), Sibanand 
Misra v. Jagmohan Lal (6) and Kotappa 
v. Raghavayya (T). In the rrivy Uouncil 


case in Mahomed Ibrahim Hossain Khan” 


v. Ambika Pershad Singh (4) the facts, 
‘briefly stated, were these: There were 
successive mortgages in respect of certain 
- properties, the earliest being for Rs. 12,000 


(5) 58 A 602; 160 Ind. Cas, 541; AIR 1936 All. 33; | 


Q85) A L J 1298; 1936 A L'R 13l; 8 R A 618 
- FB). 

(6) 1 Pat. 780; 68 Ind. Oas. 107; AI R 1922 Pat. 499; 
3 PLT 533, 

“ (7) 50 M 626; 102 Ind. Cas, 316; A I R 1927 Mad. 631; 
- 9M LJ 532;26L W 501. i 
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under a zarpeshgi deed dated November 
20, 3874. and the latest being for 
Rs. 12,000 under a simple mortgage bond 
dated February 17, 1888. The money 
under the zarpeshgi deed was repayable 
at the end of Jeth 1294 Fasli (June 
1887; September 1887 in the judgment is a 
mistake). The zarpeshgi was redeemed ön 
July 15, 18%-, with the money borrowed 
under the Jast mortgage of February 17, 
1888. The assignee of the last mortgage 
brought a suit to enforce it on September 
22, 1900, claiming priority in respect of 
the zarpeshgi against certain intermediate 
mortgagees who were impleaded in the 
suit. The intermediate mortgagees them- 
selves had already sued on their respective 
mortgages and obtained decrees in execu- 
tion of which the respective mortgaged pro- 
perties were sold. To aillthese decrees 
except one the last mortgagee was a party. 
Tveir Lordships held that in the suit on the 
last mortgage the claim for priority in res- 
pect of the zarpeshgi was barred by con- 
struclive res judicata as against those 
intermediate mortgagee in whose suits the 
last mortgagee was made a party. As 
against the remaining intermediate morte 
gagee who in his suit failed to implead the 
last mortgagee the latter's claim for priority, 
though otherwise tenable, was held to be 
barred by limitation. Their Lordships 
observed as follows : 

“But as the Rs. 12,000 were under the zarpeshgi 
deed of November 20, 1874,re-payable in Jeth 1294 
Fasli (September 1887) and this suit was not brought 
until September 22, 1900, the claim of the plaintiffa 
to priority is barred by Art. 132, Sch. II, Limitation 
Act, 1877.” 

In the first place, it is to be noticed that 
the suit was brought after 12 year not 
only from the date when the money on the 
zarpeshgi deed was re-payable but also from 
the date when it was re-paid with the money 
borrowed on the last mortgage, the latter 
date being July 15, 1488. It was on this 
latter date that the right of subrogation 
accrued. The question whether limitation 
would run from the date when the 
money on the zarpeshgi deed was re-payable 
or from thedate when the right of subro- 
gation accrued upon payment of that money 
was not raised or decided as it was im- 
material, the claim being barred in either 
case. In the second place, the mortgage under ? 
the zarpeshgi deed had not ripened into a 
decree. In cases where subrogation is 
claimed by reason of payment of a prior 
mortgage decree'to which the intermediate 
jncumbrancers were parties different: consi- 
derations may arise. On these grounds the 
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paid decision of the Privy Council is really 
of no assistance to the respondents. 

In Sibanand Misra v. Jagmohan Lal (6), 
the facts were these : A subsequent mort- 
gagee cbtained a decree cn his mortgage in 
executicn of which he purchased the mort- 
gaged properties. The judgment-debtors 
made an application under O. XXI, r. 90, 
Civil Procedure Code, to set aside that sale. 
Pending that application the decree-holder 
paid off a decree on a prior mortgage which 
had in the meantime been put to execution. 
The proceeding under O, XXI, r. 90, ended 
in a compromise by which the sale was set 
aside on the judgment-debtors paying the 
decreta] amount. The subsequent mortgagee 
then brought a suit against the mortgagors 
to enforce the earlier mortgage by right 
of subrogation or,in the alternative, fora 
personal decree against them. The claim 
to enforce the earlier mortgage was dismiss- 
ed as barred by limitation as the suit was 
brought more than 12 years after the accrual 
of the cause of action on that mortgage. 
The suit was, however, decreed, being 
treated as a simple action for reimburse- 
ment. Das,J. who delivered the judgment 
(Coutts, J. concurring) relied on the de- 
cision of the Privy Council in Mahomed 
Ibrahim Hossain Khan v. Ambika Pershad 
Singh (4). While dealing with the facts 
of that Privy Council case the learned 
Judge fell into an obvious error in suppos- 
ing that the suit was well within time if 
the right to enforce the earlier security 
under the zarpeshgi deed could be consider- 
ed tohave arisenon the date on which the 
zarpeshgt was redeemed, In fact the 
sult was beyond 12 years even from that 
daie, the date of institution of the suit being 
September 22, 1200, and the date of redemp- 
tion being July 15, 1888 (not February 17, 
1588 as stated by Das,,J.). There is also some 
distinction between the case where (as in 
the Patna case) a person interested in a 
mortgaged property, either as subsequent 
mortgagee or otherwise, pays off a prior 
mortgage out of his own pocket in order to 
protect his own interest and the cage where 
(a8 in the present case) under a new con- 
tract of mortgage a person who thereby 
becomes a mortgagee advances money to 
the mortgagor for the express purpose of 
paying off a prior mortgage. In the former 
class of cases subrogation arises by operas 
tion of law whereas in the latter class it 
arises under a contract. When there is cone 
tract there is no reascn why it should not be 
deemed to give rise to a new cause of action. 

The case in Kotappa vs Raghavayya (7), 
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appears to have f 
assumption that the inference deducible 
from the Privy Council decision in Gopi 
Narain Khanna v Bansidar (3), is that limi- 
tation would run from the accrual of the 
cause of action on the original mortgage. 
With all respect Iam unable to agree with 
this viewor with the view also expressed 
therein as to the applicability of the Privy 
Council decision in Mahomed Ibrahim 
Hossain Khan v, Ambika Pershad Singh 
(4). In my opinion the cause of 
action for the present suit, so far as 


the claim for subrogation is concerned, | 


arose on February 13, 1930, when the 
prior mortgage decree was paid off and 
therefore no’ question of limitation can 
arise. 


been decided on the, 


Another questicn was raised as to whe . 
ther the plaimtiff who paid only a part of 


the mortgage decree could claim the right 
of subrogation, The law on the subject 


is that a right cf subrogation cannot be - 


claimed unless the prior mortgage has been 
redeemed in full. It does not mean that the 
redemption must be effected entirely by the 
particular person who cleims subrogation. 
All that is necessary is that the mortgage 
dues must have been fully satisfied. For 
instance, if three persons, A, B and C, 
advance money with which a prior mortgage 
is redeemed in full, they are entitled .to 
claim subrogation in proportion to- the 
amounts they have respectively paid. In 
support of this proposition I may refer to 
the case in Hira Singh v. Jai Singh (8). 
The question then arises as to the ex- 
tent of the amount in respect of which the 


plaintiff will be entitled to claim priority © 


against defendant No, 13. As I have already 
indicated, the plaintiff's claim must be 
limited by the decree that has been paid 
off, It has been satisfactorily proved that 
the entire sum of Rs. 5,000 advanced by 
the plaintiff was utilized for the satisfac- 
tion of the decree. She is entitled to recover 
this sum with interest atthe rate allowed 
by the decree. She has, however, claimed 
compound interest at the rate of 12 per 
cent. per annum according to the stipula- 
tion in her own mortgage bond which is 
not enforcible against defendant No. 13. A 
certified copy of the decree has been filed 


. inthis Court and we accepted it in evi- 


dence as we considered it necessary for the 
ends of justice, The copy has been marked 
Ex, 3. It shows that the decretal amount 

(8) I L R (1937) All, 880; 171 Ind, Cas, 153;A ĮI R 
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carried interest at Re. 1-2-0 percent. per 
„mensem, the decree being on compromise. 
The „Plaintiff would therefore be entitled 
by virtue of subrogaticn to rec ver Rs. 5,000 
with interest at Re. 1-2-0 percent. per 
mensem thereon from February 13, 1930. 
But on- behalf of the minor respondents 
Nos. 6 to9 it has been contended that in 
view of the Bihar Money Lenders Act (Act ILL 
of 1938) which came into force on July 15, 
1938, the plaintiff is not entitled to interest 
at more than 9 per cent. per annum. It is 
not necessary to go into the question whe- 
. ther the Bihar Money Lenders Act is applic- 
able in this case, because the learned Ad- 
vocate on behalf of the plaintiff-appellant 
has agreed to reduce the interest to 9 per 
cent, simple, The plaintiff's claim, there- 
fore, will be reduced accordingly against all 
the defendants. 


In the result the appeal is allowed and’ 


the decree of the lower Court will be modi- 
fied as follows: The suit will be decreed for 
Rs. 5,000 principal with simple interest at 
9 percent. per annum from February 13, 
1930, till the expiry cf three months from 
this date together with proportionate costs 
of the lower Court and full costs of this 
Court (the appeal being valued at Rs. 2,500 
only). If the defendants do not pay within 
' three months from this date the amount 
that will be thus found due, the mortgaged 
properties shall be sold for realization of 
the same’ with interest thereon at 6 per 
cent. per annum from the expiry of the said 
period of three months till realization. 


‘Mohammad Noor, J.—I entirely agree. 
D. Decree modified. 


ALLAHABAD HIGH COURT 
Oriminal Appeal No. 127 of 1938 
January 24, 1939 
RAOHHPAL SINGH AND MOHAMMAD 
IsmMaAlL, JJ. 
KMPEROR-—PROoSFEOUTOR 


x VETSUSE 
SHEO SEWAK SINGH—-REASPONDENT 

Criminal Procedure Code (Aci V of 1898), aa. 423, 
417, 418—Appeal against acquittal—Powers of High 
Court—-Interference, when justified. 

Where after consideration ofthe prosecution evi- 
dence the trial Magistrate finds that the case against 
the accused is doubtful and acquits him, there is no 
justification for upsetting his decision in an appeal 
before the High Court. When the High Qourt is 
e- hearing & case as an appeal against an order of 

acquittal certain points have to be kept in view. 
It cannot interfere unless it is satisfied that the view 
of the trial Magistrate is wrong and contrary to the 
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weight of evidence, The fact that it might have 
taken a different view if it had heard the case in the 
first instance, isnoground for interference in appeal. 
Sheo Sarup v, Emperor (1), relied on, Emperor v. | 
Sheo Jamak Pande(2), referred to. [p. 406, col. 1] 

Cr. A, from an order of the City Magis- 
trate, Mirzapur, dated August 23, 1937. 

The Government Advocate and Mr. B. B. 
Chandra, for the Crown. 

Mr. K. D. Malaviya, for the Respondent. 

Rachhpal Singh, J.—This is an appeal 
preferred on behalf of the Local Govern- 
ment against an order of an acquittal pass- 
ed by the learned trial Magistrate. Thakur 
Sheo Sewak Singh, the respondent, was 
tried in the Court below for an offence con- 
trary to the provisions of s. 323, Indian 
Penal Code. The learned Magistrate who 
tried the case held that the case against 
the accused was not established. Bhola 
Nath, the complainant in this case, is a © 
young lad of about 14 years of age and is 
a resident of Allahabad. The respondent 
was the City Kotwal attached to the Police 
Station in Mirzapur Town. 

On April 21, 1937, the complainant along 
with his father and some other relations 
went to Bindhiachal which place, we are 
informed, is at a distance of about six miles 
from Mirzapur Town. The party had gone 
there for the purpose of darshan. It is 
alleged that on the evening of April 22, 
the complainant and others went to Mirza- 
pur Town in order to visit their relation 
Jagannath. At about 7-30 or 8 P. m. they 
happened to pass in front of the City Kotwali. 
In the front wall of the Kotwali building 
over the gate, there is a clock fixed, The 
complainant says that he had an electric 
torch with him, which he flashed over the 
clock in order to see what the time was. 
This annoyed the respondent who happened 
to be sitting in open space inside the 
Kotwali building. This innocent act of the 
complainant appears to have given offence 
to the respondent. The respondent abused 
the complainant and enquired as to who 
the fellow was who dared to throw torch- 
light and that he should be brought in his 
presence. Upon this two Police constables 
came and dragged the complainant before 
the Kotwal. The respondent Kotwal asked 
the complainant why he had flashed his 
torch. The respondent caught hold of the 
ears of the complainant and twisted them 
with some force. The complainant says 
that after that he was given some blows 
with fists and some slaps. The complain- 
ant fell down and then the respondent 
sent for what the complainant calls a 
‘hunter’ and with it gave several blows to 
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him on his legs and thighs. The respond- 
ent also snatched the torch which the 
complainant had and smashed it, It was 
admitted by the respondent that the 
complainant had flashed his torch towards 
the Police Station, The respondent says 
that the complainant was throwing light 
with his electric torch on his family quar- 
ters where his wife and other family mem- 
bers were. He further says that he sent 
for the complainant and told him that 

“if he did it like that again in future then he 
would be punished. I warned him orally and 
caused no injuries to him and then let him go, I 
then entered a report sbout it in the general 
diary.” 

The respondent totally denied having 
beaten the complainant. He attributes his 
Prosecution to the existence of ill-feelings 
between him and Mr, Yusuf Imam, a Local 
Oongress leader. At the very outset we 
wish to make it clear that we are hearing 
the present case as an appeal against the 
order passed by the trial Magistrate and not 
as a Court of first instance. When this 
Court is hearing a case in an appeal against 
an order of acquittal, certain points have 
to be kept in view. In Sheo Sarup v. Eme 
peror (1) their Lordships made the follow- 
ing observations :— 

“Sections 417, 418 and 423 of the Code give to 
the High Court full power to review at large the 
evidence upon which the order of acquittal was 
founded, and to reach the conclusion thet upon 
that evidence the order of acquittal should be 
reversed. (No limitation has been placed upon 
their power, unless it be found expressly stated in 
the Oode). But in exercising the power conferred 
by the Code and before reaching its conclusion 
upon facts, the High Court should and will always 
give proper weight and consideration to such matters 
as (1) the views of the trial Judge as to the 
credibility of the witnesses; (2) the presumption 
of innocence in favour of the accused, a presump- 
tion certainly not weakened by the fact that he had 
been acquitted at the trial; (3) the right of the 
accused to benefit of doubt; and (4) the slowness of 
an Appellate Oourt in disturbing a finding of fact 
arrived at by a Judge who had the advantage of 
seeing the witnesses.” 

We may also refer on this point toa Full 
Bench ruling of this Court, Emperor v. 
Sheo Janak Pande (2). It was held in that 
case that this Court ought to bear in mind 
in dealing with appeals against acquittals 
that there is a presumption of innocence 
in favour of the accused. still further streng- 
thened by his acquittal and that the 
e (1)(1934) A L J 905; 151 Ind. Cas, 322; A I R 1934 
P O 227; (1934) Or. Cas. 1134; 61 IA 398; 56 A 645; 
TRFO63:11 OW N 1119;40 L W 436;15P LT 
607; (1934) M W N 1017; 67 M L J664; 390 W N15; 
36 Bom. L R 1185 (P 0). 

(2) (1933) A L J 1573; 147 Ind. Cas, 238; A I R 1934 
All. 27; (1934) Or. Cas. 59; 35 Or. L J 364:56 A 354; 6 
RA 443; LR15 A 49 Or. (F B). 
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trial Court was in a better positi 
of the credibility of the witness 
before itand therefore great v 
be attached to i's view. Haviag 
observations as regards ihe leg 
we may now proceed to cc 
evidence which has been prodt 
case in order to decide the que 
whether or not the accused res] 
committed the offence with wh 
charged. 

It will be seen that the cas 
which a responsible Police Of 
accused person. and the proba 
that it has assumed av importar 
of that fact alone, Had the : 
been a Police Officer and the cas 
between two private citizens, il 
have been given the importanc 
has assumed. We have alre: 
out that a portion of the prosec 
has not been challenged by the 
the present case. The complain 
his torch towards the Police Sta 
fact is admitted. The compl. 
that the accused Sub-Ingspector is 
in pursuance of which the two 
dragged him before the accused 
and that his ears were pulled and 
were given. Further, the compl: 
that he was beaten with a rod. 


ed’s version is that he only gave 


to the complainant that he shoul 
flashed his torch because the 
the accused's family were liv 
building and that nothing else 
Now, itis possible that the accuse 
beaten the complainant and 
possible that he may have giver 
to the complainant and that the 
has been greatly exaggerated 
the unpopularity of the Kotwa 
Police with the general public. 
ed Magistrate had to bear in 
matter. Jn the present case 
opinion that the action of the 
ant in flashing his torch tı 
kotwali building was a boyish 
reasonable man would have ti 
a trifling matter seriously. W 
lind that the accused who is 

responsible position of a Koty 
it otherwise. Quite an innoc 
the complainant appears to ha’ 
him and it would seem that 
as a Kotwal had been offended b 
act of the complainant and | 
the length of ordering two cc 
catch hold of the complaina 
produce him before him (the a 


wwe Waa akaya wawas VE UALS LU LIL MG LUUUR 
v J 3 


and grcssly exaggerated. These public 
servants are jast as much entitled to 
judicial protection as any other citizen. 
In the present case, the “central question,” 
to use the phrase of the learned Deputy 
Government Advocate was whether the 
accused had givena beating to the com- 
plainant. The learned trial Magistrate after 
@ consideration of the evidence produced in 


Lappe ea. TA tae : 

t sensation in Allahabad. Enquiries are being 
aie rare the matter on behalf of the Congress 
Committee.” 

Then we havea telegram sent by Mr: 
Yusuf Imam to Allahabad at p. 5. It 
coe Lal (Bhola Nath), son Bachoo Lal 
beaten by Police hers, please ascertain and have 
him examined. medically, great excitement in 
city.” 


injuries. were not examined by a doctor, 
-It issaid that he had féver. But that 
was more reason why he should” have 
“been examined by a doctor. We do not 
believe the story that the complainant 
was taken for examination to Doctor 
Bhargava’s dispensary soon after the 
assault. It appears tous that somehow no 
action in this matter was taken for some 


left the place. Itis strange that among 
such a large crowd hedid not get hold 
of some one who should give help to the 
complainant. A 

The prosecution case was that Raja 
Ram, a relation of the complainant im- 
mediately noted the names of some of the 
persons who had seen the marpit and who 
have been examined as witnesses. But we 


e 
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find that thisstory does not fit-in with the 
statement of the complainant which he 
“made on filing the complaint. There the 
complainant said that he would endeavour 
to find out the names of his witnesses. 
But at-another stage of the case he said 
that he knew the names of the witnesses 
but was afraid to mention them. But 
where was the necessity to make a wrong 
statement on the point? He could have 
said that he knewthe names but would 
not disclose them, 

~ Having given our consideration to the 
eniire evidence produced in the case, we 
are of opinion that the view of the learned 
Magistrate that the case against the 
accused is doubtful is correct and in these 
circumstances we see no justification for 
upsetting his decision. It ean be said 
that it is possible that if we had been 
hearing thecase in the first instance we_ 
might have taken a view different from the 
one taken by the learned trial Magistrate. 
That, however, is no ground for interfering 
in appeal. -The above cited observations 
of their Lordships of the Privy Council 
have to be borne in mind. The decision 


of the trial Court is entitled to great 
weight and this Court should interfere 
only when itis satisfied that the view 


ofthe trial Magistrate was wrong and 
that it was contrary tothe weight of the 
evidence. In the present case we think 
that the trial Magistrate could have 
come to the conclusion at which he has 
arrived. For the reasons given above, the 
appeal stands dismissed. 


D. Appeal dismissed. 
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Statutes—Construction as to avoid conflict between parta 
of statute. 

By the use of the words “where assets are held by 
a Court’ in s. 73, Civil Procedure Code, the Legis- 
lature has considerably enlarged the scope of the 
section and it is no longer permissible to hold that 
rateable distribution must be confined only to those 
cases where assets are realized by sale or by some 
other process of execution. The words of the new 
section are wide enough to cover not only the money 
which a judgment-debtor ig compelled to pay, but 
also money voluntarily paid into Court by him to 
satisfy a decree under execution. The words “assets 
held by a Court” obviously mean any fund in posses- 
sion of a Court or at its disposal which may be 
applied by it for the psymentofa judgment-debtor's 
debt. [Ep 410, col. 2.} 

Section 73 being imperative, it is obligatory upona 
Court to distribute rateably the assets held by it 
Cirrespective of how they came into its hands) among 
all the creditors who are entitled to the benefit of 
this section. The assets are so distributable by the 
operation of law and there isnothing in this section 
or any other provision of the Code to show that the 
Court must deal with them in accordance with the 
wishes of the judgment-debtor. When therefore there 
are several decrees outstanding against a jndgment- 
debtor, and allthe requirements of s, 73 are complied 
with, the judgment-debtor cannot prevent rateable 
distribution by merely earmarking his payments for 
the benefit of one of the decres-holders, Therefore a 
sum of money paid by the judgment-debtor in the 
Court to satisfy the decree of certain creditors at 
whose instance his property had been attached, is an 
assets available for rateable distribution among other 
creditors, Bhatteo Singh v. Raghunandan Prasad 
Singh (4), followed. E 410, col. 2; p. 411, col. 1] 

| Cage-law discussed. | 

Per Manohar Lali, J.—The Legislature has never 
stated that a mere deposit will satisfy the decree. 
Ordinarily a decree will be satisfied if the deposit 
js made of the amount of the decree and there is no 
obstacle whatsoever in the decree-holder receiving it. 
In cases where the law intervenes and directs that 
although the full amount was intended to be paid to 
the decree-holder, but it has to be diverted by reason 
of s. 73 or'some other provisions of the Code, obviously 
the decree has not been satisfied in full even though 
there had been a deposit of the full decretal 
amount, Olause (2) of r. 55 ought to be read insuch 
a way so thatthe provisions of s. 73 and O. XXI, r. 55, 
do not conflict with each other. Where therefore 
a sum paid by the judgment-debtor to satisfy decree of 
attaching creditor is made available for rateable dis- 
tribution among other créditors, the entire decree of 
attaching creditor is not satisfied and the attachment 
therefore continues {p. 413, col. 1.) 


It is a well-known rule of construction that each 
part of a statute should be endeavoured to be construed 
in such a way that there may be no conflict with 
any part if it can be done without doing any violence 
to the plain meaning of the language adopted by the 
Legislature. [bid.] 


Per Manohar Lall, J. (Obiter).—The five per centum 
of compensation which is paid to the auction-pur- 
ehaser isnot in payment of a debt due to the auction- 
purchaser. It is a statutory payment in order to* 
ensure the setting aside of the gale. The auction. 
purchaser is never executing any decree and nothing 
is due to him from the judgment-debtor the amount 
which is being paid by the judgment-debtor as a 
part of the statutory requirement is not being paid by 
him to his creditor and therefore it cannot be called an 
asset available for distribution. [p. 413, col. 2.1] 


è 
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A. and O. R. fromthe decision of the 

roe Judge, Muzaffarpur, dated Jupe 29, 
8. 

My. S. K. Mitter, for the Appellants. 

Mr. A. K. Mitter, for the Respondents. 

Fazi Ali, J—The question to be decided 
in this appeal is whetber a certain sum 
of money paid in Court by a judgment- 
debtor to satisfy the decree of certain 
creditors at whose instance his property 
has been attached is an asset’ available 
for rateable distribution among his other 
crediters under s. 73, Civil Procedure Code. 
This question arises upon the following 
undisputed facts: The appellants being 
judgment-debtors under several decrees 
for money, one of the decree-holders, namely 
Mahabir Chcudhury, preceeded to attach 
some of their properties in execution of 
his decree. The appellants in order to pay 
up the decree deprsifed in Court on various 
dates several sums of money aggregating 
to Rs. 2,472-12-0 which if there had been 
no other dues outstanding against them 
would have fully satisfied this particular 
decree. All these deposits, however, were 
made after two other creditors of the appel- 
lants, who had also obtained decrees against 
them, had applied for rateable distribu- 
tion under s. 73, Civil Procedure Code. 
The learned Munsif rateably distributed the 
amount deposited by the appellants among 
their three creditors and overruled their con- 
tention that as their payments had been 
earmarked for the purpose of satisfying 
the dues of Mahabir Choudhury, their pro- 
perty had to be automatically released 
under ©. XXI, r. 55. This rule provides 
among other things that where the amount 
decreed with costs and all charges and 
expenses resulting from the attachment of 
any property are paid into Court, the attach- 
ment shall be deemed tobe withdrawn. The 
learned Munsif held that the entire decree of 
Mahabir Choudhury had not been satisfied 
and so the attachment must continue. The 
appellants after unsuccessfully appealing 
against the decision of the Munsif to the 
District Judge, have now preferred this 
second appeal. 

Now, if the case had to be decided 
under the Ccde of Civil Procedure as it 
stood before it was amended in 1903, 
there would not have been much difficulty 
in upholding the contention of the appel- 
lants. Indeed it appears that the precise 
point which has been raised in this case 
by the appellants was raised in Gopal 
Dai v. Chunnilal (1), and upon the view 

(1)8 A 67; A W N 1886, 1. 
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of the law which then prevailed, it was held | 


that the amount paid by the judgment-debtor 


for the satisfaction of a particular decree ` 


was not available for rateable distribution 
to the other decree-holders. It is to be 
noticed. that the language of s. 295 of the 
old Code to which s. 73 of the new Code 
corresponds, was s’mewhat different from 
that of s. 73. Under the old Odde, the Court 
could rateably distribute such assets only as 
were “realized by sale or otherwise jn 
execution of the decree.” In Purshotamdass 
Tribhovandass v. Surajbharthi Haribhartht 
(2), Sir Charles Sargeant. O. J., expressed 
the view that these words must be read 
as if the words “from the property of 
the judgment-debtor” were inserted after 
the word “realized.” That case was followed 
in a number of other cases and though 
its correctness was doubted by Sir Law- 
-rence Jenkins in Manilal v. Nanabhai (3), 
the view which prevailed in all the High 
Courts was that s. 295 applied only to sale 
proceeds of property sold in execution 
of a decree and money ‘realised in one 
of the modes expressly prescribed by the 
various sections of the Code. In 1908 the 
section being amended, the words “whens 
ever assets are realized by sale or other- 
wise in execution of a decree" have been 
replaced by the words “where assets are 
beld by a Court.” It is obvious that by 
the use of these words the Legislature 
bas considerably enlarged the scope of the 
section and it is no longer permissible 
to hold that rateable distribution -must be 
confined only to those cases where assets 
are realized by sale or by some other process 
of execution. The words of the new section 
are wide enough to cover not only the money 
which a judgment-debtor is compelled to 
pay, but also money voluntarily paid into 
Court by him to satisfy a decree under 
execution. The words “assets held by a 
Court” obviously mean any fund in posses- 
sion of a Court or at its disposal which may be 
applied by it forthe payment of a judgment- 
debtor's debt. It is difficult to hold that 
the payments made by the appellants in 
this ease fall outside this definition. 

Now 8. 73 being imperative, it is obliga- 
tory upon a Court to distribute rateably 
the assets held by it (irrespective of how 
they came into its hands) among all the 
creditors who are entitled tothe benefit of 
this section. The assets are so distributable 
by the operation of law and there is nothing 
jn this section or any other provision 

(2) 6B 588, 

(3) 28 B 264; 6Bom. LR }L 
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of the Code to show that the Court must 
deal withthem in accordance with the 
wishes of the judgment-debtor. When 
therefore there are several decrees outstand- 
ing against a judgmenj-dobtor, and all the 
requirements ofs. 73 are complied with, 
the judgment-debtor cannot prevent rate- 
able distribution by merely ear-marking 
his payments for the benefit of one ofthe 
decree-holders. Thus in the present case 
though: the payments made by the appel- 
lants were made for the satisfaction of 
the decretal dues of Mahabir Choudhury 
alone, the Munsif had to dispose of the 
money paid by them in the manner pro- 
vided ins.73 with the result that the 
entire decree of Mahabir Choudhury has 
not been satisfied. Order XXI, r. 55, ° must 
be read subject to 8. 73, and if it is so 
read, the case before us will present no 
‘difficulty’ whatsoever. 

The view which I have expressed is 
supported by the decision of a Division 
Bench of this Court in Bhatioo Singh v. 
Raghunandan Prasad Singh (4), and by a 
number of decisions of the High Courts 
of Calcutta, Madras and Allahabad: see 
Noor Mohammad v. Bilasiram (5), Ghisulal 
Agarwala v. Todermall Agarwalla, 70 
Ind. Cas. 539 (6), Hari Charan Roy V. 
Birendra Nath, 70 Ind. Cas. 541 (7), 
Chittagong Urban Co-operative Bank, Ltd. 
v: Indo-Burma Trades Bank, Lid. (8), 
Thiraviyam Pillai v. Lakshmana Pillai 
(9) and Sidhnath v. Tegh Bahadur (10). For 
the purpose ofthe present discussion, it 
will be sufficient to refer to the frst 
mentioned case only which has been relied 
on in a number of other cases. In that case 
on an application by a judgment-creditor 
for execution of a decree, money was paid 
by the judgment-debtor to the Sheriff who 
paid it into Qourt. ‘Two other creditors 
who had previously applied for execution, 
had part of their claim andthe costs of 
execution respectively unpaid and asked 
for rateable distribution of the assets. 
A- question then arose as to whether the 


(4) 12 Pat.772; 145 Ind. Oas. 396; A IR 1933 Pat. 
303; 14 P L T 357; 6 R P 172, 
®© 47 0-515; 59 Ind. Cas. 458; A I R 1920 Oal. 


785. 
xo 70 Ind. Cas. 539; A IR 1922 Oal. 19; 26 O WN 
mY 70 Ind. Oas. 541; A IR 1921 Cal. 749; 35C LJ 


(8) A I R 1938 Cal. 521; 176 Ind. Cas. 607; 420 W N 
840; 11 R O 132, 

(9)41 M616; 47 Ind. Oas. 538; AIR 1919 Mad, 647; 
35 M L J 150; (1918) M W N 524. 

(10) 54 A 516; 138 Ind. Oas. 106; A I R1932 All, 411; 
(1932) A L J 359; Ind. Rul, (1932) All. 369, 
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money lying in the Court was available for 
rateable distribution, and while answering 
itin the affirmative, Rankin, J. observed as 
follows : 

“The money paid with whatever motive if paid to 
the Oourtis paid upon terms of the Code whatever 
they may be. These terms, as I read 8. 73, have 
been iaid down sothat distinction in the form in 
which execution has been had, in the precise 
extent to which execution has been allowed to run 
in the exact source or genesis of the fund in 
Court, are now no part of the definition of the 
assets that are subject to distribution rateably. 
The object of the new Code in using larger 
language can only be to avoid anomaly. To 
introduce a distinction on the etrength of the 
voluntariness of the payment or the purpose 
of the debtor, is, I think, to cut down the 
language and intention of the Gode upon a 
principle which is inapplicable to the subject- 
matter and which, if applicable, is very difficult to 
imply.” 

It has been pointed out to us that acon- 
trary view has been expressed by Scott, O. J. 
in Sorabji Cooverji v. Kala Raghunath 
(11), who has commented upon 8. 73-in 
these words ; 

“In the reference ‘the costs of realization’ we 
have an indication thatthe Legislature contemplat- 
ed that the assets referred to should be assets held 
in the process of execution. If we were to hold 
that money paid into Court under O. XXI, r. 55 
was assets held by the Court within the meaning 
of 3.73, we should be only nullifying the provisions 
of r. 53; for,therewould be uo inducement to 
any judgment-debtor to procure a payment into 
Court of the amount of the claim of his attachin 
creditor ifthe money could at once be absorbe: 
by rateable distribution amongst a number of 
other creditors,” 5 

The soundness of this view was doubted 
by a learned Judge ofthe Bombay High 
Courtin Nathmal v. Maniram (12), In 
that case the learned Judge referring 
the remarks 
of Scott, O. J. were based observed as 
follows: ; 

“The first ground follows the eases decided on the, 
words “sale or otherwise, which held to mean 
sale or other process of execution provided for in 
the Civil Procedure Code......Bbut these cases all 
followed Purshotamdas' case (2) in restricting the 
Process to one of sale or conversion of the pro- 
perty and I venture to doubt whether this is 
not too restrictive a construction under the 
amended section in which the words ‘sale or 
otherwise’ have been dropped and in which 
there is merely an application that the assets 
should have been realized or obtained in execution 
proceedings. I also venture to doubt the correct- 
ness of the second reason. Order XXI, r. 55, 
operates effectively where there is one decree- 
holder. If there are a number of decree-holderg, 
there is no scope forthe rule for the judgment- 


debtor has no motive for paying off one judg- 
ment-creditor when the same property is 
13 Bom. L R 


an 36 B 156; 12 Ind. Cas. 911; 


1193. 
(12) A I R 1919 Bom. 152; 53 Ind. Oag. 599; 21 Bom. 
L R 975. 
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liable to be reattached by the others. To allow 
one decree-holder to be paid off in fullwhen the 
property isinsufficient to discharge other judg- 
ment:debtors might possibly be undue preference 
and defeat the object of the section which is equal 
distribution of all the moneys received in execution. 
Again why should a judgment-creditor, whose 
attachment has been removed under O. XXI, r. 55, 
be in a better position than a judgment-creditor who 
has taken the trouble of bringing the property to 
sale. Lastly, if the money paid under O XXI, r.55, 
toremove an attachment is not available for rateable 
distribution, then a fortiori- money paid to stop a 
sale under O. XXI r. 83, would also not be so 
available...... So that the interpretation put upon the 
section in Sorabji Cooverjiv. Kala Raghunath (11) 
makes the new section more restrictive than the 
He one, and this is not what the Legislature intend- 
ed. 

‘Again in Indaji Majaji v. Coovarji 


Nowroji (13;, another learned Judge of the. 


Bombay High Court refused to follow the 
opinion of Scott, O, J. on the ground that 
the observations made by him were in the 
nature of obiter dicta. We are informed 
that the opinion expressed by Scott, O. J. 
bas been followed in Firm Umrao Sharif 
v. Rodba (14) and has also been quoted 
with approval in Administrator-General of 
Burma v. M. E. Moola (15;, but it appears 
to me. that the balance of authority is 
against that view and for the reasons I 
have already stated I have no hesita- 
tion in following the view already ex- 
pressed.in Bhattoo Singh. v. Raghunandan 
Prasad Singh (4). In my opinion, therefore, 
the decisions of the Courts below are correct 
and J would accordingly dismiss this apreal 
with costs. Oivil Revision No. 582 of 1938 
is dismissed without costs. 

Manohar Lali, J.—On March 30, 1938, 
the appellant deposited a sum of 
Rs. 2,479-12-0 towards the full satisfaction 
of the decretal amount and cosis due from 
him to the respondents who were executing 
their money decree by attaching a property 
of the appellants in Execution Oase No. 44 
of 1937. Pricr to that date two other deeree- 
holders, who are also respondents before 
us, had applied cn September 27, 1937, and 
on March 21, 1938, respectively, for a share 
in thé rateable distribution of the assets 
if and when realized from the sale of the 
property cf the judgment-debtor under 
attachment. The learned Munsif distribut- 
ed the amount deposited on March 30, 1938, 
rateably amcng the three decree-holders., 
The appellant being aggrieved by the order 
which has resulted in the continuation of 


(13) 28 Bom. L R 287; 93 Ind. Cas. 852; A I R 1926 
Bom, 242. 

“(14) "A I R 1925 Nag. 157; 81 Ind. Oas. 7. 
po 573; 105 Ind. Oas 592; A I R 1928 Rang. 
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the attachment of the property 
partial satisfaction of tbe ds 
execution in Case No. 44, of 
appealed to this Court against tl 
order of the learned Subordi 
affirming the decision ®f the Mur 
a rateable distribution. The gu 
these facts which arises is y 
Courts below had any jurisdic 
fribute the amount which had be 
ed by tke judgment-debtor app 
argument before us took the fc 
provisions of O. XXI, r. 54, cl 
fically provide that 

“where the amount decreed with 
charges and expenses resulting from t 


of any property are paid into Court, 
shall be deemed to be withdrawn,” 


and therefore it was argued th 
March 30, 1938, the amount o 
in Execution Oase No. 44 of 16 
with costs had been depositec 
had no jurisdiction except to w 
attachment and erred in law in 
the procéeds rateably. It api 
that this argument is unsound. 
sions of s.73 are imperative. 
option in the Court and direct 
that where assets are held by t) 
Court, the assets after deduct 
of realization shall be rateably 
among the persons entitled tc 
ably in the distribution as pro 
section. The assets become a 
payment in the hands of the | 
date when the assets are paid ir 
by the Court. The direction 
seizes the assets as soon as tk 
in and the subsequent dive 
assets is then regulated not by 
of the person who has deposit: 
but by the operation of law. 
terial with what object and 
judgment-debtor deposited thi 
Court because as observed by E 
Noor Mohamed v. Bilasiram (5) 
in Court must be taken to be 
provided by the Oode of Cir 
and not upcn the supposed wish 
of the judgment-debtor. If th 
debtor so desired, it wag oper 
pay the money outside the Cow 
he cho-ses to deposit the mone 
Court, the terms of the Civ 
Code begin to operate and. 
provided in the Oode must take 
apparent difficulty which has 
Wort, J. in Radha Mohan \ 
(16) does not appear to me 
(16) 13 Pat. 446; 155 Ind. Oag. 918; 
685;7 RP 639, 0 Nahi 
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worded as to ensure that the attachment 
shall be deemed to be witndrawn when the 
decree has been satisfied. It will be a 
strange result if the decree is not satisfied 
and yet the attachment is deemed to be 
withdrawn by a mere depcsit. The Legis- 
lature could not have meant to reach such 
an inequitable result. The decree may be 
_satished either by deposit under cl. (a), or 
otherwise as stated in cl. (b). But the 
Legislature has never stated that a mere 
deposit will satisfy the decree. f 
Ordinarily a decree wili be satisfied if 
the deposit -is made of the amount of the 
decree and there is no obstacle whatscever 
in the decree-holder receiving it. In cases 
where the law intervenes and directs that 
although the full amount was intended to 
be paid to the decree-holder, but it has to 
be diverted by reason of s. 73, or some 
other provisions of the Code, obviously the 
decree has not been satisfied in full even 
though there had been a deposit of the full 
decretal amount. Clause (a) of 1.55, ought 
to be read in such a way so that the pro- 
visions of s. 73 and O. KAI, T, 55,do not 
conflict with each other. It is well-known 
rule of construction that each part ofa 
statute should be endeavoured to be con- 
strued in such a way that there may bè no 
-conflict with any part if it can be done 
without doing any violence to the plain 
meaniog of the language adopted by the 
Legislature. lir. 55 (a) is so read along 
with 8. 13, it seems to me clear that the 
decree can only be satisfied if the amount 
is available to the decree-holder in full 
satisfaction of his decree. It has been held 
in a number of cases that a deposit which 
is made by the judgment-debtor under 
O. XXI, r. 03, Civil Procedure Oode, is an 
asset available for rateable distribution. I 
do not see similarly how it can be argued 
that the deposit in the present case was not 
an asset within the meaning of the word 
“asset” used by my learned brother at p. 465 
of 13 Pat. 446 [Radha Mohan v. Wahidan 
(16),] which, in my view, gives the key to the 
solution of the present problem. ‘The word 
“assets must be taken to mean any fund 
in the hands of a Oourt which may be 
applied by the Court for the payment of 
the debt ofa judgment-debtor. If the deb- 
tor has only a single debt, the Court is 
bound toapply the deposit or fund to the 
payment of that debt, but if the judgment- 
debtor has a number of decree debts, the 
executing Court, if satisfied that the conai- 
tions of 8. 73 of the Code are fulfilled, is 
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decree debts of the number of decree-holders 
who are so entitled to share in the rateable 
distribution of the assets. In other words, 
the moment the deposit ismade by a judg- 
ment-dehbtor to the executing Court or the 
money is realized involuntarily or volun- 
tarily in the course of execution by the 
executing Court, the assets are held by the 
Court and they will be applied in the 
manner provided by the Code. 


An argument was advanced in some cages 
depending upon the construction of O. X XI, 
tr. 89, Civil Procedure Uode, It was argued 
that where r. 89, cl. (a), directs payment 
of five per centum of the amount of sale 
price as compensation to the auction-pur- 
chaser, then logically this five per centum 
ought to be treated as part of the assets of 
the judgment-debtor and therefore it 
should be available for distribution to all 
the decree-holders and should not be paid 
tothe auction-purchaser. ‘I'he answer to 
this argument is very simple, The five per 
centum of compensation which is paid to 
the auction-purchaser is nct in payment 
of a debt due to the auction-purcnaser. 
It is a statutory payment in order to eosure 
the settingaside of the sale. The auction- 
purchaser is never executing any decree 
and nothing is due to him from the judg- 
ment-debtor the amount which is being 
paid by the judgment-debtor as a part of 
the statutory requirement is not being paid 
by him to bis creditor and therefore it cane 
not be called an asset available for distri- 
bution: For these reasons I think that the 


‘decision of this Court in Bhattoo Singh v. 


Raghunandan Prasad Singh (4), was cor- 
rect and with great respect, the doubt ex- 
pressed by Wort, J. in Radha Mohan v. 
Wahitdan (16), was not justified. The re- 
marks of the learned Judge are expressly 
obiter because hé says: “I think it is un- 
necessary to decide the question in the 
present case.” He then goes on to observe: 

“To hold that the payment under O, XXI, r. 55, 
Was an asset distributable amongst decree-holderg 
would raise difficuliies which from one point of 
view are unsurmountable ;” 


and proceeds to puint out that the terms 
of r. 95, definitely require that the attache 
ment should cease the moment the amount 
is deposited irrespective of the claims 
against that depcsit, I have already point- 
ed out that I do not agree with this view. 
But even if this view is taken to be correct, 
Ido notsee how the fact, that an attache 
ment is to be deemed to be raised the 
very instant the deposit is made, can have 


diversion of the deposit by the operation 
ofs.73. The distribution of the assets is 
one thing and the raising of the attachment 
is another. A recent case of the Calcutta 
High Oourt in Chittagong Urban Co-opera- 
tive Bank, Ltd. v, Indo-Burma Trades Bank, 
Ltd. (8), expressly follows the decision of 
this Court in Bhattoo Singh v. Raghunan- 
dan Prasad Singh (4). 

My learned brother in the judgment just 
delivered bas traced the history of the 


legislation by which a radical change has. 


been effected in the corresponding section 
under the Code of 1382 shewing that the 
present s. 73, is now much wider, and in 
effect, adopts the view expressed by Sir 
Lawrence Jenkins in the earlier Bombay 
case. I agree with those observations en- 
tirely and have nothing to add. For these 
reasons I agree thatthe appeal fails: and 
must be dismissed with costs. The -civil 
Tevision also fails, but there will be no 
costs. 


D. Appeal and revision dismissed. 





“| LAHORE HIGH COURT 
` Criminal Miscellaneous Petition No. 193 of 
1938 
July 12, 1938 
. Burbs, J. 
In re HAKIM WASAN-—PRTITIONEB 

Co-operative Societies Act (II of 1912), s. 43 U) 

‘—Rules framed under, by Punjab Government— 
-R. 26 (e)—Scope of—Liquidater summoning person, 
whether has power to ask for security from such 
person or impose sentence of imprisonment or fine for 
Jailure to furnish security. 

Rule 26 e), of rules framed under s. 43 (1), Oo- 
operative Societies Act, restricts the powers given 
by s. 32, Civil Procedure Code, to those given in the 
“sub-rule. Hence in whatever capacity a person 
may have been summoned, the Liquidator has no 
power either toask for security or to impose a sen- 
tence of imprisonment or fine for his failure to 
furnish security. 

Ur. Misc. r.. for issue of directions in 
nature of habeas corpus. 

“Mr. M. M. Aslam Khan, for the Peti- 
tionér. f | : 

Mr. Khurshaid Zaman, for the Advocate- 
General, for the Crown. 

Order.—This is a petition under s. 491, 
Oriminal Procedure Code, by one Hakim, 
Bon oi Wasau, who was sentenced to one 
month's imprisonment and a line of Ks. 200 
by Sardar Bant Singh Cheema, a Liquidator, 
appointed under tue Co-operative Societies 
‘Act.’ lt appears that the petitioner, who is 
a debtor of phe society under liquidation 


asked to furnish security for his appearance 
but the petitioner being unable to do so, 
was sentenced as above. It is contended on 
behalf of the petitioner that Sardar Sant 
Singh bad no power to sentence the peti- 
tioner to imprisonment or fine as he did 
and the order passed: by him is wholly 
ulira vires and illegal. On behalf of the 
Crown attempt was made to support the 
order under the provisions of s. 42 (3), 
Co-operative Societies Act, which -runs as 
follows : 

“Bubject to any rules, a liquidator appointed 
under this section shall, in so far as such powers 
are necessary for carrying out the purposes of this 
section, have power to summon and enforce the 
attendance of witnesses and to compel the produc- 
tion of documents, by the same means and (so far 
as may be) in the same manner as is provided in 
the case of a Civil Court under the Oode of Civil 
Procedure, 1908.” : 

It will appear from the above that the 
above sub-section gives the same power to 
the Liquidator to enforce attendance of wit- 
nesses or production of witnesses as is given 
under the Civil Procedure Code, but that 


“power is subject to the rules framed under 


the Act. The Provincial Government has 
framed rules under the Act and the relevant 
rule in connection with the powers of the 
Liquidator in this respect is sub-r. (e) of 
r. 26, which runs as follows :— 

“The. Liquidator may issue a summons to any 
person whose attendance is required :either to give 


evidence or to produce documents, ,He may compel - 


the attendance of any person to whom a summois 


‘is issu@d,and for that purpose, issue a warrant for 


his arrest through the Civil Uourt exercising juris- 
diction in the area in which the society operates 


(vide rules published under Punjab .Government 


Notification No, 13619 dated June 23, 1917, as 
amended,)” =. i 
The learned Counsel for the petitioner 
has contended that the above rules restrict 
the powers given by sub-s.3 of s.. 42, Uo- 
operative Societies Act, and all that a Liqui- 
dator appointed under the Co-operative 
Societies Act can do 1s to issue a summons, 
or if necessary, a warrant to a person who is 
required to attend or produce documents. 


The learned Counsel for the Crown relied on . 


the powers given to a Oivil Court bys. 32, 
Civil Proceaure Vode. Even these powers 


_ do not seem to authorize a sentence of im- 
_ prisonment. 


All taat is permitted by that 
section is committal to civil prison, pend- 
ing examination ot the witness or furnish. 
ing of the security fur attendance or pro- 
duction of documents as the case may be. 
But apart irom this, it seems to me that 
r. 26 (e), quoted above does restrict the 
poweys given by s. 32. For if this were 
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not the intention, it would not have been 
- necessary to frame any rule authorizing 
the Liquidator to issue a summons or a 
warrant of arrest only that power having 
been already given by s. 32. Evidently 
the intention was to restrict the powers of 
the Liquidators to those given in the sub- 
tule. This view receives some support from 
the commentary on sub-s. 3 of s. 42 in 
Oalveri’s. Law relating to Co-operative 
Societies in India (see Edn. 4, p. 176). It 
is not clear from the record, whether tke 
petitioner was summoned as a debtor of 
the society or as a witness. But in what- 
ever capacity he may have been summoned, 
if seems to me that in view of r. 26 ie) 
cited above, the Liquidator had no power 
either to ask for security or to impose a 
sentence of imprisonment or fine for the 
petitioner's failure to furnish security. I 
accordingly hold that the sentence passed 
on the petitioner was ultra vires and direct 
him to be set at liberty forthwith. Under 
8. 439, Criminal Procedure Code, I also set 
aside the sentence of fine which was also 
illegal. ‘The petitioner is already on bail. 
He is released from the bail bond. 


B. Sentence set asidè. 


ALLAHABAD HIGH COURT 
Second. Appeal No. 209 of 1936 
_« December 19, 1938 
-BENNET AND VERMA, JJ. 
RAHIM BUKHSH—P.aintire— 
l APPELLANT 
: -VOETIUS - 
KISHEN LAL AND ANOTHER— DEFENDANTS 
— RESPONDENTS i 

Civil Procedure Code (Act V of 1908), a. 47, 
0 I, rr. 66, 92—In execution of mortgage 
decree against legal representative of mortgagor 
personal property of legal representative wrongly 
included in sale proclamation, and sold—Sale 
confirmed and sale certificate issued —No objection 
at any stage—Separate suit to recover property held 
barred. 

In execution of a decree for sale of certain 
mortgaged property obtained against the legal 
representatives of the mortgagor, certain property 
belonging personally to the legal representative was 
wrongly entered for sale as part of the mortgaged 
property and was sold inexecution of the decree. 
No objection was taken to this incorrect description 
in the sale proclamation and-no objection was taken 
by the owner of the property at the time of sale 
and no objection was taken when the sale was 
confirmed and a certificate was granted to the 
decree-holder. Nor was any spplication made to 
the execution Uourt for correction of the sale 
certificate ; . 

Held, that a separate suit by the judgment-debtor 
tor ‘recovery of the property was barred, because 


the objection should have been taken in the execu- 
tion Court under s. 47 or O. XXI, r.66 or r. 92, 
Oivil Procedure Code. Seth Chand Mal v. Durga 
Det (1), and Imtiaz Bibi v. Kabia Bibi (2), relied on. 
Bulagi Das v. Kesri (3), not followed. Thakur 
Barmha v. Jiban Ram. (4), explained. 

S. A. from the decision of the Second 
Sub-Judge, Saharanpur, dated November 
2, 1935. 

Mr. K.C. Mukerji, for the Appellant. 

Mr. K. C. Mital, for the Respondents. 

Bennet, J.—This is a second appeal by 
the plaintiff against a decree of the lower 
Appellate Court dismissing his suit. The 
following pedigree is relevant: 

“AMIR BAK HSH 
(died 50 years ago) 


| | | 
Azin Lan Wazir Saini Rahim Bakhsh 
(deceased) (deceased) (deceased) (Plaintiff) 


Musammat Saliman (Defendant No. 2.) 


Azim Uddin executed a simple mort- 
gage in favour of defendant No. 1, 
Kishen Lal. After the death of Azim 
Uddin his property, which was one- 
fourth of the property of his father, was 
inherited by his widow, Musammat Sali- 
man, and his brother, Rahim Bakhsh, the 
plaintiff. Defendant No. 1, Kishen Lal, 
then brought Suit No. 274 of 1927 against 
the plaintiff and defendant No. 2, 
Musammat Saliman, as the legal represen- 
tatives of Azim Uddin, the mortgagor, 
and the suit was for sale, on the simple 
mortgage of the property, the one-fourth 
share of Azim’ Uddin which had been 
mortgaged. TheCourt passed a decree 
forthe sale of the mortgaged property. 
In the sale proclamation, thé mortgaged 
property was eutered for sale, and the 
one-quarter share which belonged to 
Rahim Bakhsh personally and which he 
had inherited from his father was also 
wrongly entered forsale as part of the 
property mortgaged by Azim Uddin. 
No objection wastaken by the plaintiff 
as a judgment-debtor to this incorrect 
description inthe sale proclamation and no 
objection was taken at the time of sale and 
no objection was taken when the sale was 
confirmed and a certificate was granted 
to the decree-holder, Kishen Lal. When 
Kishen Lal applied for mutation, the 
plaintif states that he became aware of 
what he calls afraud and he made an 
objection to the mutation which was 
dismissed. The sale had been previously 
confirmed and the plaintiff then filed the 
present suit without making any application 


et 
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fó the execution Court for correction of 
the'sdle certificate. 
` The trial Court granted a decree to the 
plaintiff, finding that the share of the 
plaintiff had been incorrectly included in 
the sale certificate. The lower Appellate 
Court agrees thatthe sale certificate incor- 
rectly included property belonging to the 
plaintiff inherited from his father, but the 
lower Appellate Court holds that there is 
noright of suit to the plaintiff because 
his objection should have been taken in 
the execution Court under the provisions 
of s. 47,Civil Procedure Code, and O. XXI, 
rr. 66 and 92. “The suit of the plaintiff 
therefore is barred. The lower Appellate 
Court has referred to the decision in 
Seth Chand Mal v. Durga Dei (1) a Full 
Bench ruling of five Judges. In that case 
the judgment-debtor died after the passing 
of the decree, and his legal representatives 
were brought ou the record in execution 
proceedings to represent him. It was held 
that the questions which they raised as 
to property which they said did not belong 
to his assets in their hands, and ‘as 
puch was notcapable of being taken in 
execution, were questions coming under 
b. 244 (c), Civil Procedure Code, 18325 
and must be determined inthe exe- 
cution department ‘and not by separate 
suit. This ruling has been followed in 
numerous cases, one of which is Imtiaz 
Bibi v. Kabia Bibi (2). ` . 
Leerned Counsel referred toa ruling of 
a Benchof this Court, Bulagi Das v. Kesri 
(3). In that case certain property was 
included in a sale on a simple mortgage 
decree, which should not have been in- 
cluded. The Court held that the judgment- 
debtor could bring a regular suit to 
recover theexcess property sold and that 
such a suit was not barred bys. 47, 
Civil Procedure Code, cr O. XXI, r. 92, 
Oivil Prcceedure Code. No mention in the 
ruling is made of the Full Bench ruling 
in Seth Chand Mal v. Durga Dei (1), 
Reference is madeto a ruling of their 
Lordships of the Privy Oouncil Thakur 
Barmha v. Jiban Ram (4). That ruling 
was on appeal from orders in the execution 
department and was no authority for the 
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proposition thata regular suit would lis 


by way of objection toan incorrect sale 
certificate. We, therefore, follow the Full 
Bench ruling of this Court and we dis- 
miss this second appgal with costs. 


D. Appeal dismissed. 


PATNA HIGH COURT 
Letters Patent Appeal No. 14 of 1939 
March 20, 1939 
Harring, C. J. AND AGaRWALA, J. 
MALI RAM— PETITIONER 
versus 
RAMGOBIND SAH AND OTHERS— 
Oppositg Party . 

Letters Patent (Patna), Paras, 11, 10 — Nature of 
rights conferred upon High Court—Para, 11, if gives 
jurisdiction to High Court to hear appeals from deci- 
sion of Single Judge of High Court-—Sinyle Judge in 
second appeal refusing leave for Letters Patent Appeal 
—High Court, if can hear appeal — Provisions of 
Letters Patent, if inconsistent with a. 9, High Courts 
Act 1861, (24 & 25 Vic Ch. 104). gone 

Paragraph 11, Letters Patent (Patna) gives the 
High Court no jurisdiction whatever to hear an 
appeal froma Single Judge of the Court. The right 
conferred by Para. ll isa right to hear appeals from 
the Civil Courtsof the provinces and from all other 
Courts subject to the superintendence of the High 
Courts. In short, this paragraph gives the High 
Court a right to hear appeals from what are commonly 
called the subordinate or lower Courts, 

High Court can only hear an appeal from ajudg- 
ment of a single Judge delivered in a second appeal 
in cases where such single Judge -has granted leave 
to appeal, Where such leave hasbeen refused, High 
Court has by the very terms of the Letters Patent 
no right whatsoever to hear the appeal. The Letters 
Patent of the Patna: High -Oourt govern the jurisdic- 
tion of the Patna High Court; and there is nothing in 
s. 9, High Courts Act of 1861, which is inconsistent 
with the provisions of the Letters Patent, 

L. v. A. from the judgment of Agar- 
wala, J. in S. A. No. 1005 of 1936, dated 
January 24, 1939. prh 

Messrs. M. N. Pal-and D. P. Sinha, for, 
the Petitioner. 

Harries, C. J.— This is an application 
by the appellant praying that an appeal 
from a judgment of a single Judge of this 
Court in a second appeal be heard by a 
Bench of this Oourt though that single 
Judge refused to certify that the case was a 
fit one for appeal. It appears that a second 
appeal was heard by a single Judge who 
allowed the appeal with costs. Application 
was there and then made for leave to 
appeal under the Letters Patent, but such 
was refused. The appellant has now appli- 
ed for the appeal, to be heard and has 
contended that. this Oourt has jurisdiction 
to hear such an.appeal though leave to 


appeal ‘was refused by the learned single 


wl 
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Judge. The appellate jurisdiction of the 
Patna High Court in civil matters is defined 
by paras. 10 and 11, Letters Patent. Para- 
graph 11 provides that 

* “the High Court of Judjeature at Patna shall be 
a Court of Appeal from the Civil Courts of the 
Provinces of Bihar and Orissa and from all other 
Courts subject to its superintendence, and shall 
execise appellate jurisdiction in such cases as were, 
immediately before the date of the publication of 
these presents, subject to appeal to the High Court 
of Judicature at Fort-Willam in Bengal by virtue 
of any law then in force, or as may aiter that date 
be declared subject to appeal to the High Court of 
Judicature at Patna by any law made by competent 
legislative authority for India.” 


~ TIt is clear that Para. 11, Letters Patent, 
gives this Court no jurisdiction whatever to 
hear an appeal from a single Judge of the 
Court, The right conferred by Vara. ll 
is as rigat to hear appeals from the Civil 
Courts of the provinces and from ali other 
Courts subject to the superintendence of the 
High Courts. in shore, this paragraph gives 
the High Oourt a right to hear appeals 
from waat are commonly calied the sub- 
ordinate or lower Courts. Paragraph 10, 
Letters Patent, however expressly provides 
for hearing appeals from single Judges of the 
High Court and that Paragrapo provides 
that an-appeal will lie from a judgment 
of asingie Judge in second appeal provid- 
ed that such single Judge has deciared that 
the case is a fit one for appeal. The relevant 
words are ; @ i 

“and that notwithstanding anything herein before 
provided, an appeal shall lie to she said High Court 
trom a judgment of one Judge of the said High 
Oourt or one Judge of any Division Uourt, pur- 
suant to s. 108, Government of India Act, made on 
or after February 1, 1949, in the exercise of appel- 
late jurisdiction in respect of a decree or order 
made in the exercise of appellate ‘jurisdiction by a 
Oourt subject to the superintendence of the said 
High Oourt, where the Judge who passed the judg- 
ment declares that the case is a fit one for appeal; 
but that the right of appeal from other judgments 
of Judges of the said High Uourt or of sucn Division 
Oourt shall be to us, Our Heirs or Successors in 
Our or. Their Privy Council, as hereinafter provided, 

The provision when i have cited leaves 
no doubt whatsoever that no appeal cau 
be entertained by tne High Oourt irom a 
judgment of a single Judge ın a second 
appeal unless sucu single Judge declares 
that it is a fit case for appeal. ino the pre- 
Bent case tue learned single Judge refused 
to grant leave to appeal under rara. 10 of 
the Letters Patent. It bas been urged that 
Para. 10 of the Letters Patent of his Court 
is in conilich with s. 9, Higo Oouris Act, 
1861. ‘Phat section is ın these terms ; 

“Each of the High Courts to be established under 
this Act shail bave and exercise all such Ul, 
Criminal, Admiralty, and Vice-Admiralty, Testa- 
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mentary, Intestate, and Matrimonial jurisdiction 
original and appellate and all such powers and 
authority for, and in relation to, the administra- 
tion of justice in the Presidency for which it is 
established as. Her Majesty may by such Letters 
Patent as aforesaid grant and direct subject how- 
ever to such directions and limitations as to the 
exercise of Original, Civil and Criminal jurisdic- 
tion beyond the limits of the Presidency Towns as 
may be prescribed thereby; and save as by such 
Letters Patent may be otherwise directed, and subject 
and without prejudice to the legislative powers 
in relation to the matters aforesaid of the Governor- 
General of India in Council, the High Court to be 
established in each Presidency shail have and 
exercise ajl jurisdiction and every power and autho- 
rity whatsoever in any manner vested in any 
of the Courts in the same Presidency abolished 
under this Act at the time of the abolition of such 
last-mentioned Oourts. 


The Bigh Courts Act of 1861 conteme- 
plated the creation of three Presidency 
High Oourts and in due course, Letters 
Patent were issued to each of these Courts 
and which were shortly afterwards ree 
issued. The Letters Patent defined the 
jurisdiction of the Courts and the relevant 
paragraphs of the Letters Patent of the 
Calcutta High Court are paras. 15 and 16, 
Paragraph 15 dealt with the jurisdiction of 
the Court to hear appeals from decisions of 
single Judges, and para. 16 gave the 
Court jurisdiction to hear appeals from 
Vivil Courts in the Presidency. It has been 
contended that the effect of s. 9, High 
Courts Act of 1t61, was to give the High 
Court of Judicature at Fort William in 
Bengal all the powers which the Oourts 
in existence in Bengal before 1861 had 
had. Those Courts were abolished and 
the High Court substituted in their stead; 
aud it has been urged that the jurisdic- 
tion of the High Oourt of Judicature at 
Fort William was coextensive with the 
jurisdiction of the abolished Courts from 
the moment it was created. Section 9, 
however, makes it clear that Her Majesty 
by Letters Patent could limit and define 
the jurisdiction of the High Court and 
by para. 15 it defined the jurisdiction 
of the Court to hear «appeals from 
single Judges of the Court. The Patna 
High Cours came into existence in the 
year 1916, and I have quoted thè relev- 
ant paragraphs of the Letters Patent which 
defined the jurisdiction of this Ovurt, The 
provision relating to the jurisdiction of the 
Uourt to hear appeals from single Judges 
was amended in the year 1928 and from 
the date of that amendment onwards it is 
abundantly clear that this Court can only 
Lear an appeal from a judgment of a single 
Judge delivered in a second appeal in cases 


418. 
where such single Judge has granted leave 
to:-appeal: Where such leave has been 
refused, this Court has: by the very terms 
of the Letters Patent, no right whatsoever 
to hear.the appeal. ‘In my. - judgment, the 


Letters Patent of this Court. govern the 


jurisdiction of this Court, and there is noth« 
ing in s. 9, High Courts Act of 1861, which 
is inconsistent with the provisions of the 
Letters Patent. of this Court. For the 
reasons which I have given, I am satisfied 
that this Court has no jurisdiction to hear 
the appeal in question and accordingly this 
application fails and is dismissed. The 
appeal which has been filed must, therefore, 
be dismissed. 


_ Agarwala, J.—I entirely agree. 
D. , Application dismissed. 





MADRAS HIGH COURT 
Appeal No. 261 of 1938 
August 16, 1938 
Born, J. ; 
PR. _GOVINDASWAMI NAIOKER— 
APPELLANT 
versus g 
0. JAVANMULL SOWOAR AND ANOTHER— 
© >- RESPONDENTS 

- Madras Agriculturists’ Relief Act (IV of 1938), 

7—Scaling doun is-duty of èreditor—On his 
failure, Court should do it—Mortgagor claiming 
relief under s. T—Court should restrain mortgagee 
from aelling property outside Court.. 

There is nothing in 8.7, Madras Agriculturists’ 
Relief Act, that indicates that the scaling down 
must necessarily bethe act of a. Court. It appears 
to ke implied that after the passing of this Act, it 
is the duty of the creditor to scale down 
the amounts due to him by his debtor. It will 
only be_in case in which the creditor does not 


scale down his claim in accordance with the pro-- 


visions of the Act that the intervention of the Court 
will be necessary. 

When a mortgagee tries to sell the mortgaged 
property under the provisions contained in the 
deed out of Court without having the debt scaled 
down, it is no anewer to say that under s. 69, 
Transfer of Property Act, the mortgagor will be 
entitled. to recover damages if the mortgagee exer- 
cises his power of salein an improper or irregular 
manner. if the mortgagor is likely to be injured 

and is asking for scaling down the dues, the Court 
should restrain the. mortgagee from going on with 

the sale outside the Court. 

A. against an order of the Additional 
Judge of City Civil Court, Madras; dated 
May 12, T938. 


Messrs, S. Krishnamachri and K. Subba 
Rao, for the Appellant. 

alee Ss. Arunachalam, for the Respond- 
en 
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Judgment. —This is an appeal from. the 
order of the learned Additional Judge. of 
the City Civil Court, 
No. 1468 of 193°, dated May 12, 1933, in 
which ke refused to jssue a tem porary ine 
junction under O. XXXIX, r. l, Civil Pree 
cedure Code. “The plaintiff in the suit; 
O. 8. No. 015 of 1938, prayed for a permas 
nent injunction restraining defendant No. 1. 
from exercising his power of selling out 
of Court three houses situated in the City 
of Madras. ‘I'he threé houses together with 
an oil engine, it is alleged, had been mort+ 
gaged inthe first instance to defendant 
No. 2 in 1934. Defendant No. 1 is a subse- 
quent mortgageé whose deed was executed, 
by the plaintiff on January 2c, 1935. It is 
not disputed that the deed gives defendant 
No. 1 power of sale without the interven 
tion of Court and therefore under s. 69 (1) 
(c), Transfer of Property Act, defendant, 
No. 1 has power. to sell the mortgage pro- 
perty out of Court. The plaintifi’s case is 
that he is an “‘agriculturist” and that under: 
8. 7, Madras Act:IV of 1938, he is entitled to, 
have his debt to defendant No. l sealed 
down in accordance with the provision of. 
the Act. 
of Court for an amount in excess of what 
would bé dae from him to defendant No. 1 
after such scaling down is an injury which 
defendant No. 1 should be prevented» from, 
inflicting upcn him by means of a perma- 
nent injunction.. The learned Judge. of: 
the City Oivil Ovurt considers that this point. 
does not arise at the present stage. -He 
thinks it will only arise after the property 
has been sold and that the plaintifi will. 
have a remedy in damages under s 69 
(3), Transfer of Property -Act. I agree with 
my learned brotcer Stodart, J. who express- 
ed the opinion in his order cn 0. M.P. 
No. 2464 of 1930 Govindaswami . Naicker v. 
Javanmull Sowcar (i), that it is no answer 
to say that under. 69, Transfer of Pros 
peity Act, the petitioner will be entitled to 
recover damages if tLe morigagee exercises 
his power ofsale in animproper or irregular 
manner. Section 7, Madras Act IV of 1938, 
expressly says : 
` “Notwithstanding any law, ünit contract ` 


decree- of Court: to the contrary, ali debts - payable ; 


by an agriculturist at the- commencement of this 
Act, shall be, scaled „down in accordance with the 
provisions of this Chapter.” ah 


It goes on to say : 

“No sum in excess of the amount as so scaled 
down shall be ‘recoverable from him or from any 
land or interest in land belonging to him." 


Q) A 1R-1939 Mad. 4; 182 Ind. Oas. 672; asa 
ML 3916; 12 RM 130, i 


Madras, in O. M. Pis 


‘His contention is that a sale out - 


AS cesses pala St, 


1989 


“There is nothing in this section that indi- 
cates that the scaling down must necessarily 
be the Actof a Court. It appears to me to 
be implied that after the passing of this Act, 
it“ is the duty of the creditor to scale -down 
the amounts due to bim by his debtor. It 
will only bein casein which the creditor 
does not svale down his claim in accordance 
with the provisions of the Act that the 
intervention of the Court will be necessary. 
It is not alleged on behalf of the respond- 
ent that he has made any scaling down. 

_ I understand that he does not admit that 
-the plaintiff is an “agriculturist” and so 
' entitled to the benefit of Madras Act IV of 
1938. Itis clear, however, that if the plaint- 
iff is an “agriculiuriat,” the amount due 
from him to defendant No. 1 will have to 
be'scaled down in accordance with Okap. I, 
Madras Act IV of 1938. And it is obvious, 
as my learned brother has already held 
in the order referred to that the action of 
the creditors in bringing the debtor's 
property to sale fora sum in excess of 
the amount so scaled down is prima facie 
an injury. J amtold by the learned Oounsel 
for- the respondent that the respondent 
_ offered to- postpone the auction if the plaint- 
iff ‘deposited in Court the amount of prin- 
cipal due under the mortgage bond. The 
_ Plaintiff it is said refused to accept this 
offer; -On the other hand Lam informed by 
learned Counsel for the appellant that. the 
amount of the principal is one of the main 
question in dispute between these two par- 
ties. Too plaintiff alleges that though the 
bond recites a principal amount as Rs. 800 
he actually received only Rs. 400 less a 
considerable sum deducted as advance 
interest. The learned Counsel for the appel- 
lant says that he offered to deposit Rs. 400 
which, according to him, was the real amount 
` of principal advanced by the respondent. 

It is clear to me, there is a case to be 

' tried and therefore I think this is a case in 
which, an injunction, should issue. But it 
should be on condition that the plaintiff 
deposits the amount of Rs. 400 in the lower 
Court within a reasonable time. Learned 
Counsel on both sides are not agreed as to 
what is reasonable time and I shall there- 
fore fix four weeks. This appeal is accord- 
ingly allowed and the order of the Court 
will be that an injunction do issue restrain- 
ing defendant No.1 from exercising his 
power of bringing the hypotheca to sale 
gut of Court pending disposal of O. S. 
“No. 815 of 1938 on the file of the City Oivil 
‘Oourt. It is further ordered that if the 


plaintif fails to deposit in the Ojty. Civil 
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Court the sum of Rs. 400 towards the 
amount due to defendant No. 1. the tem- 
porary injunction will be cancelled forthe 
with. The appellant will be entitled to his 
costs of this appeal from the respondent 
and the respondent will be permitted to 
withdraw the money from the Oity Oivil 
Court, if deposited, on furnishing security 
to the satisfaction of that Court. 


N.-D. Appeal allowed. 
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BOMBAY HIGH COURT 
First Appeal No, 169 of 1935 
November 21, 1938 


Loxur, J. 
NARAYAN DATTATRAYA KULKARNI 
AND ANOTHER—APPELLANTS 


v2rsus 
MURLIDHAR PUNAMOHAND MARWADI 
AND OTAERS— RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 47, 
0. XXI, r. 2—0rder i AI pines erat asa: od 
adjustment after disposal of execution, +f appeatadis 
ae re Agriculturists’ Relief Act (XVII of 1879), 
a3. 71, 15-B—S. 71, if applies to execution proceedings 
of award decree—It applies to payments and not to 
adjustments. . he 

An appeal against an order rejecting an 
application for adjustment filed after the application 
for execution of an award decrea is disposed of, is 
competent. Such an order comes under s. 47, Oivil 
Procedure Oo Je. K 

Where the award decree shows that the 
parties are nob described as agriculturists but 
occupation is described as trade, the suit for filing 
ofthe award cannotbe regerded as 8 proceeding 
under the provisions of the Dekkhan Agriculturists 
Relief Act, although in the decretal order the 
defendants are given the benefit of s. 15-B, Dekkhan 
Agriculturists’ Relief Act. Their application, 
barred under O. XXI, r. 2 and Art. 178, Limitation 
Act, cannot be entertained under 8. 71, Dekkhan 
Agricalturists’ Relief Act. Laxman Ganesh v. 
Ramabai Venkatesh 1), Mohan v. Tukaram (2), and 
Govindrao Narhar v, Ambalal Mohanlal (3), relied 
on. . . . 

F. A. froma decision of the First Class 
Sub-Judge, Satara, im Application in 
Darkhast No. 718 of 1931. 

Mr: PB. B. Gajendragadkar, for the Appel- 
lants. ~ 

Messrs. L P. Pendse and P. V. Kane and 
M.G. Chitale, for Respondents Nog. 3 and 


6 to 8, reapectively. 


“ Judgment.—The facts of the case, so 
far as this appeal is concerned, are 
simple. One Radhakison Chanilal Marwadi, 
the father of respondents Nos. 6, 7 and 
8, obtained an award decree against the 
appellants for the recovery of Ra. 9,499-2-0. 
The amount was made payable by instal- 
ments apd ip a cage of default, the decree- 


ag 


holder was to make an application io the 
Ocurt under s. 15-B, Dekkhan Agriculturists’ 
Relief Act. After the death of Radha-~ 
krison his Leirs, including his sons, present- 
ed a darkhast for the execution of the 
decree, and for recovering the decretal 
amount by thesale of the mortgaged property 
under s. 15*B of the Act. After the 
papers were sent to the Collector, the 
darkhastdar gave an application on 
August 1, 1933, that the darkhast should 
be struck off. It was granted on the same 
day, and pending ‘the return of the papers 
from the Collector, the appellants alleged 
that there had been an udjustment of the 
decree and that respondent No. 5, Ramgopal 
Punamechand, had obtained a sale deed 
from the appellants on behalf of Laxmi- 
narayan Chunilal Marwadiin full satisfac- 
tion of the decree (Ex. 29), 

The adjustment is alleged to have 
taken place on March 23, 1933, but it 
was not certified to the Court within time. 
The: lower Court held that the suit was 
time-barred as s. 71, Dekkhan Agricul- 
turists' Relief Act, could not be availed 
of and left the whole matter to be 
decided by a separate suit or an. application. 
lt is from that order that the present appeal 
is filed. A preliminary objection was 
raised that since the darkhast was disposed 
of and the question of the adjustment was 
not finally decided, this, appeal is not 
maintainable... But this application, though 
presented after the darkhast was disposed 
of, was treated by the executing Court as an 
application under O. XXI, r. 2, Civil 
Procedure Code, and held to be time-barred. 
That Order falls within s. 47 of the Code, 
and I hold that this appeal is competent. 

The main question to be decided is 
whether the application is in time by 
reason of s. 71, Dekkhan Agficulturists’ 
Relief Act. Jf that section is not appli- 
cable, the application is obviously time- 
barred under Art, 178, Limitation Act, 
Secticn 71, Dekkhan Agriculturists’ Relief 
Act, provides that the last clause of s. 258, 
Civil Procedure Code, now O. XXI, r. 2 
(2) shall not apply to payments out of Court 
made in any proceeding under that Act, in 
any case where an acknowledgment by the 
_judgment-creditor for the same is produced 
or when the payment is either admitted by 
him or proved. 

It is urged on behalf of the respone 
dents that as the alleged adjustment was 
not made in any proceeding under the 
Dekkhan Agriculturists’ Relief Act, the 
applicants “cannot claim the benefit of 
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s. 71 of that Act. The executing Court 

his upneld this contention on the authority 

in Laxmin Ganesh v Ramabai Venkatesh 

(1), That dscision was based on the viéw 

taken in Mvhan* v. Tukaram (2) and 

Govindrao Narhar v. Ambalal Mohanlal (3), 

woich lay down that an application ‘to 

file an award is not a suit of the kind 

contempla‘ed by the Dekkhan Agriculturists’ 

Relief Act. These rulings apply to the 

facts of the present case. The award 

decree shows that the applicants were 

not described as agriculturists. Their 

occupation was described as trade, and in ` 
darkhast also their occupation was stated 
as trade. Presumably, in the award which 
is not on record, the same description 
must have been given of the applicant's 
occupation. Hence the suit for filing 
of the award cannot be regarded as a pro- 
ceeding under the provisions of the Dekkhan 
Agriculturists’ Relief Act, although in the 
deeretal order the defendants are given the 
benefit of s. 15-B, Dekkhan Agriculturiste’ 
Relief Act. That benefit is not given under 
the provisions of the Dekkhan Agriculturists’ 
Relief Act, but the judgment-creditors were, 
in case of default, allowed tə execute the 
decree in accordance with the provisions ‘of 
s. 15-B, Dekkhan Agriculturists’ Relief Act. 
Instead of copying out the wording `of 
s. 15-B in the decretal order, the arbitrator 
merely referred to tae section itself, It. 
does not mean tnat the appellants were 
then held to be agriculturists, The only 
benefit given to them was that instead of 
the decree being executed under the ordi- . 
nary provisions of the Code, they could ' 
insist that it should be exec.ted in accord- 
ance with the provisions of s. 15-B, Dekkhan 
Agriculturists' Relief Act, I therefore hold 
that these proceedings cannot be regarded 
as proceedings under the Dekkban Agricul- 
turists’ Relief Act, and hence the appellants 
cannot get the benefit of s. 71. It follows 
that the appellants’ application was times 
barred when it was presented, and neither 
the payment nor the adjustment can there- 
fore be-recognized bythe Court. Section 71, 
Dekkban Agriculturists’ Relief Act, applies 
only to payments, but not to an adjust» 
ment, but in the view I have taken, it 
is not necessary to consider whether ' 
the alleged adjustment in this case amounts 

to payment in kind. I dismiss the appeal © 
with costs. 


$: 


ni 


“ 


Appeal dismissed, >! 


D. 
(1) 50 B 236; 95 Ind. Oas. 878; A I R 1926 Bom 


351; 28 Bom L R 738, 
(2) 21 B 63, 
(3) 35 B 310; 11 Ind. Cas, 366; 13 Bom L R 352, 
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ALLAHABAD HIGH COURT 
Criminal References Nos. 73}, 792, 793 and 
794 of 1938 
March 17, 1939 
Taom, C. J. AND Gana, Nata, J. 
EMPHROR—Pgosgcuror 

versus 
JHARIHAG—Opposite Party 
Mirzapur Stone Mahal Act V of 1886), 3 18— 


High Court, if can interfere with orders passed 
under Act. 


There is no provision in the Mirzapur Stone 
Mahal Act, giving juriediction to High Court to 
interfere with the orders passed by the Sub-Divi- 
sional Officer ander the Act. 


_ Or. Refs. made by the District Magistrate, 
‘ Mirzapur, dated September 14, 1938. 


The Deputy Government Advocate, for 
the Crown. 


Order.—These are four references from 
the learned District Magistrate, Mirzapur, 
unders 561-A, Criminal Procedure Code, 
relating to orders passed by the Sub- 
Divisional Officer, Mirzapur. The opposite 
patties were prosecu'ed for a breach 
of certain rules made with respect to 
the Mirzapur Stone Mahals under s. 11 
of the Act. The learned Sub-Divisional 
Magistrate dismissed the cases for default 

~of the prosecution. This Court can revise 
orders of the Criminal Courts only under 
s. 561-A, Criminal Procedure Code, The 
orders under reference were passed by the 
Sub-Divisional Officer as Assistant Collector 
and not as a Magistrate. The cases were 
started under the Mirzapur Stone Mahal 
Act (Act V of 1886). The Act provides for 
the whole prccedure for the trial of the 
cases under it. It appears from ss. 15 and 
18 that the offences are to be tried by 
the Assistant Collector and not by a Magis- 
trate. Under s. 15 the Collector with the 
previous sanction of the Commissioner may 

empower any officer to arrest the offender 

` and seize any stone in respect of which 
the officer has reason to believe that an 
offence under s. 1} or against a rule made 
under s. 7 has been committed. Section 18 
provides for appeal and revision. Section 18 
lays down: 


“18, (1) Decisions and orders passed under this 
Act or any rule thereunder by an Assistant Col- 
lector, whether as Collector or otherwise, shall be 
appealable to the Collector of the Mirzapur Dis- 
trict in the manner provided by the law for the 
time being in force in the district respecting 
appeals from the orderg of an Assistant Oollector 
to the Collector in matters pertaining to land 
revenue. 


(2) Decisions and orders passed by the Collector 


ot the Mirzapur District under this Act or any 


-rule thereunder shall be appealable to the Oom- 
missioner in the manner provided by the law 
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aforesaid respecting appeals from the orders of the 
Collector to the Commissioner. h N 

(3) The Local Government may revise any deci- 
sion or order passed under this Act or any rule 
thereunder by an Assistant Oollector, whether as 
Collector or otherwise, or by the Oollector of the 
Mirzapar District, or under sub-s. (2) by the Oom- 
missioner,” 

Tt will appear from this section that the 
appeals and revisions from the decisions 
and orders passed under the Act by an 
Assistant Collector are to be made in the first 
instance to the Collector in the manner 
provided by the law for the time being in 
force in the district respecting appeals from 
the orders of an Assistant Collector, to the 
Collector in matters pertaining to land 
revenue, and from the decisions and orders 
passed by the Collector to the Commissioner 
in the same manner. Under cl. (3) the 
Local Government has been given power 
to revise any decision or order passed 
under the Act or any rule thereunder by 
an Assistant Collector, whether as Collector 
or otherwise or under sub-s. (2) by the 
Gommissioner. lt is only in connection 
with search warrants that the Criminal 
Procedure Code has been made applicable 
bys. 16. A search warrant has to be issued 
by a. Magistrate and the search has to be 
madein accordance with the prov-sions of 
the Oriminal Procedure Code. Where it is 
intended that the offences committed under 
any special Act shall be tried by a Magis- 
trate, or appeals or revisions shall be made 
to the High Oourt, special provisions have 
been made in the Acts. As for instance, 
s. 307, U. P. Municipalities Act (Act II of 
1916), makes a provision for the trial by a 
Magistrate of an offence of disobedience 
to notice issued under the Act. Section 319 
of the said Act also makes provision for 
a reference to the High Court. There is no 
such provision in the Mirzapur Stone Mahal 
Act. On the other hand, the provisions in 
the Act are to the effect that the appeals and 
revisions from the decisions and orders 
passed under the Act shall be made to the 
Collector, Commissioner or the Local Govern- 
ment. This Court therefore has no jurisdic- 
tion to interfere with the orders passed 
by the Sub-Divisional Officer and the re- 
ferences cannot be entertained. They are, 
therefore, rejected. 


D. References rejected. 


422 


_ PATNA HIGH COURT 
Firat Appeals Nos. 182 and 190 . 
5 ‘of 1937 © 

January 27, 1939 

Harriss, C. J. AND Manowar LALL, J. 
KEDAR NATH SAHU—PtaintiFr— 

APPELLANT | 
. Versus 
BASANT LAL SAHU AND ctTanRs— 
. DEFENDANTS— RESPONDENTS 

Civil Procedure Code (Act V of 1908), 0. XXXII, 
v.71 ~Arbitration—Minor—Reference without leave of 
Court expressly recorded with reason renders all pro- 
ceedings invalid at the option of minor. 

An agreement to, refer to arbitration is such an 
agreement as is contemplated by O. XXXII, r. 7, Oivil 
Procedure Code. Where a minor is a party to 
litigation, no effective reference to arbitration can be 
made by the parties unlesathe next friend or guar- 
dian ad litem first obtains the leave of the Court to 
agree to any such reference. Merely obtaining an 
order referring the matter to arbitration is not suffici- 
ent, The Court must first be asked on behalf of the 
minor for its leave to permit the guardian to agree to 
g reference to arbitration and the Court must ex- 
pressly record its reasons for giving or refusing such 
permission. It is only after obtaining the leave of 
the Court that the guardian can agres to 8 reference 
to arbitration and any agreement without such leave 
will render all subsequent proceedings invalid at the 
option ofthe minor, Debir-ud-Din v. Amina Bibi (7), 
not followed. [p. 424, col. 2 | 


[Oase-law relied on.] > 

Mr.. Brahmadeva Narayan (in No. 182) 
and Messrs. B.C. De and >. Singh 
(in No. 190), for the Appellants. 

Messrs. Ray Guru. Saran ‘Prasad, Ray 
Paras ‘Nath iin ‘both the appeals) and 
Brahmadeva Narayan (in No. 190), for the 
Respondents. 


Harries, C. J— These are two connected 
_appeals from a decree of the learned Sub- 
ordinate Judge of Muzaffarpur dismissing 
the plaintiff's claim for a declaration that a 
certain award anda final partition decree 
based upon itis not binding against the 
plaintiff-appellant. ih 

First Appeal No. 1&2 of 1937 is an appeal 
brought by the unsuccessful plaintiff, 
whereas First Appeal No: 190 of 1937 has 
been preferred by defendants Nos. 2 to 4. 
As will appear hereafter, it is clear that 
these defendants cannot challenge the 
decree of the Court below, and Mr. De who 
has appeared on their behalf has asked for 
permission to withdraw the appeal. In the 
circumstances, I think itis right that this 
appeal should be withdrawn; but these de- 
fendants must pay to Basant Lal Sahu, 


defendant No. 1, the costs which the 
latter bas incurred as a result of this 
appeal. 7 


In the year 1929 Basant Lal Sahu, de- 
- fendant No. 1, brought a partition suit 
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No. £9 of 1929 against defendants Ncs- 2'to 4 
and the present plaintiff who was a minor 
represented by his guardian ad. litem 
defendant No 3. On February “29, 1932, 
a preliminary decree was passed and de- 
nt Ne. 2, whS was the karta of the 
joint family, was ordered to furnish a full 
account of his . dealings with .the . family 
property.. On December 18, 1934, during 


the pendency of the proceedings relating oa 


to the account which had been ordered; the 
partics 


arbitration was made by the Court; “At 
this stage the present plaintiff, who’ was 
then a minor and a defendant, was Te- 


presented, as I have stated, by defendant . 
guardian ad litem. . No 


No. 3 as bis c 
application was made’ on behalf- of.. the 
present plaintiff to the 


award. Objections were 


various parties which 


in terms of the ‘award. ‘The 
which this appeal arises was brought’ by 


the plaintiff for a declaration that’ this - 


award and the finaldecree, which is based 
upon. it, is nul] and void and not binding 
upon him. It was contended on bebalt - of 
the plaintiff that as the leave of the Court 


was not obtained by the guardian ad litem | 
before agreeing to refer the matter to arbi- - 
tration, the whole of the proceedings there- - 
after were vitiated andin consequence.'the . 


award and decree are anullity. Defendants 


Nos.-2 to 4 did not file a written siatement - 


and have in fact appeared through Counsel 
in this Court and supported the plaintiff's 


contention. Defendant No. 1 contested the : 


suitin the Court below and urged that the 
omission 


the proceedings. : 

The learned Subordinate Judge came: to 
the conclusion that the failure to obtain 
leave of the Court before referring - the 
matter to arbitration was not fatal ‘and 
that the award and:the decree based upon 
it were binding upon the plaintiff. Ael 


havé stated, both the -plaintif and defen-. 


dants Nos: 2to4-have preferred appeals; 


but-as the appeal by defendants Nos. 2 to'4 - 


has. been: withdrawn, it is now only. neces- 


sary to consider the plaintifi’s appeal. It is. 
common ground that no application “: was 


made to the Court by the guardian ad litem 
of the presènt plaintiff for, leave to: enter 


into an agreement to refer the matter to 


agreed to refer the . matter fo _ 
arbitration, and in due course, a reference to.: 


Oourt for’ leave to . 
refer the matter to arbitration. On March - 
2, 1935, the appointed arbitrator made his - 
preferred ` by - 
were disposed of, | 
and in due course a decree was” passed - 
suit out of © 


to obtain the leave of -the Court : 
before agreeing to-arbitration did not vitiate 
lees 
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arbitration. According to the plaintiff's 
contention the failure toobtain such leave 
vitiates the whole of the subsequent 
proceeding. Defendant No-1, who is the 
only contesting respondent, has argued that 
no such leave is necessary and accordingly 
that failure to obtain leave does not vitiate 
the whole proceedings. The procedure to 
be followed when all parties to a suit agree 
torefer their differences to arbitration, is 
governed by para 1, Sch If, Civil Pro- 
sue Code and that paragraph is in these 
erms : 


"(D Where in any suit all the parties interested 
agree that any matter in difference between them 
shall be referred to arbitration, they may, at any 
time before judgment is pronounced, apply to the 
Court for an order of reference. 

(2) Every such application shall be in writing 
and shall state the matter sought to be referred.” 

This paragraph makes no reference to 
the procedure to be. adopted where one 
of the interested parties is a minor, 
However, O. XXXII, r. 7, Civil Procedure 
Code, deals with the procedure to be 
followed | when a next friend or guardian 
of a minor enters into any agreement or 
compromise, Order XXXII, r. 7, provides 
as follows : - 


“(1) No next friend or guardian forthe suit shall, 


` without the leave of the Court, expressly recorded 


in the proceedings, enter into any agreement or 
compromise on behalf of 2 minor with reference 
to the suit in which he acts as next friend or 
guardian. (2° Any such agreement or compromise 
entered into without the leave of the Court so 
recorded shall be voidable against all parties other 


< than the minor.” 


ve 


On behalf of the plaintiff-appellant it has 
been argued that para. 1, Sch. II, Civil 
Procedure Oode, is subject to the prc- 
visions of O, XXXII r. 7. Accordingly, 
itis contended that where the next friend 
or guardian ad litem of a minor party 
agrees tojoin in areference to arbitra- 
tion, the leave of the Oourt to do 0 on 
behalf of the minor must be obtained by 
the next friend or guardian ad litem and 
expressly recorded in the” proceedings in 
compliance with the terms of O. XXXII, 
T- 1, Oivil Procedure Code, and that the 
omission to obtain leave will- render an 
award or any decree based upon it voidable 
a8 against the minor, 

In my opinion this view is well-founded. 
The precise point arose ina case decided 
by a Full Bench of the Allahabad High 
Oourt, Mariam Bibi v. Amina Bibi (1). 
The Full Bench, of which I was a member, 
held that para.1 of Sch. II to the Civil 


(1) I LR(1937) All. 317; 167 Ind. Cas. 99; A T R 1937 
Gay’ 1936) A L J 1333; 1937 A L R 130;9R A 479 
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Procedure Code wis subject to the pro- 
visions of O. XXXII, r. 7. Accordingly, 
it was held that whare a guardian ad litem 


had failed to obtain the leave of the 
Oourt to refer a matter to arbitration, 


_an award and a decree based upon it were 


voidable at the instance of the minor. 
There was some diference of opinion in 
that case; but upon this point the three 
Judges comprising the Bench were unani- 
mous. 

In Vijaya Ramayya v. Venkatasubba Rao 
(2)a Bench of the Madras High Oourt 
also stressed the necessityof a guardian 
ad litem obtaining the leave of the Court 
before entering into an agreement. The 
Bench held that a suit could be brought 
on behalf of minors to set aside a decree 
passed on a compromise in another suit 
or appeal in which the minors were parties, 
on the ground that leave of the Court under 
O. XXXII, r. 7, Civil Procedure Oode, 
was not obtained by their guardian ad 
litem to enterinto the compromise on their 
behalf. The Bench further held that leave 
of the Court under O. XXXII, r. 7, must be 
obtained by a guardian ad litem of minors 
for agreeing on their behalf to refer 
through Court the subject-matter of a suit 
to arbitration; and where no such leave 
was obtained, a decree passed on an award 
is not binding on the minors anda 
suit could be instituted on behalf of 
the. minors to obtain a deelaration that 


the decree was not binding on them. 
It was further held that the avoidance 
of a decree in a partition suit 


will have the effect of re-opening the whole 
suit in respect of all the parties thereto, 
and on an application being made, the 
Court must proceed with the trial of the suit. 

A similar view was taken by a Bench of 
the Bombay High Court in Sadashivappa 
Gangappa v. Sangappa Chanvirappa (3), 
in which it was held that the provisions of 
O. XXXII, r.7, were imperative, and that 
where one of the parties to a suit wasa 
minor and represented by his mother as 
guardian and the suit was referred to 
arbitration by the parties by a reference 
made without the sanction of the Court, the 
awardand decree passed in terms of the 
award were void. The case in Nurul 
Anwar v. Golenoor Bibt (4) is to thee 
same effect, Ha 

(2) 39 M 853; 33 Ind. Oas, 881; A I R 1917 Mad. 672; 
30 M L J 465, 2 
(3) A IR1931 Bom. 500; 134 Ind. Oas. 1221; 33 Bom, 
L R 1033;.Ind. Rul. (1932) Bom. 5. 

(4) A IR 1934 Cal, 845; 153 Ind. Cas. 289; 59 O LJ 
521;7R O 362. 
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There is also a decision of this Court, 
Hanuman Rai v. Jagdis Rai (5) which 
supports the contention of the appellant 
in this appeal. In that case it was expressly 
held that no next friend or. guardian could 
compromise a case on behalf of a minor 
without the leave of the Court expressly 
recorded in the proceedings and that the 
action of a Court in referring a case to 
arbitration in accordance with the compro- 
mise between the guardian of a minor and 
other parties to a suit was not equivalent 
to approving of the compromise on behalf 
of the minor. At p. 225*, Chamier, C. J. 
observed : 


“Iam not prepared to whittle away the salutary 
` provisions of O. XXXII, r. 7. In my opinion the com- 

promise was not binding on the minor, inasmuch as 
the leave of the Court had not been obtained before 
his guardian thought fit to withdraw her application 
for that leave.” 


The importance of a guardian ad litem 
obtaining the leave of the Court before 
entering into any compromise on behalf of 
the minor was considered by their Lord- 
ships of the Privy Council in Ganesha Rao 
v. Tuljaram Row (6). In that case a 
member of a joint family brought a suit 
for . partition. Defendant No. 3 was the 
father of defendant No, 6 who was a minor, 
and the Court appointed the father guardian 
ad litem of his son. The father entered into 
a compromise without obtaining the leave 
of the Court, and their Lordships held that 
auch compremise and the decree passed 
upon it was not binding upon the minor 
on his attaining majority. This decision 
of their Lordships does not deal with the 
question whether an agreement to refer to 
arbitration is within O. XXXII, r.7: but 
it dces lay down that the provisions of 
O. XXXII, r. 7, are mandatory and that 
failure to comply strictly with them will 
render any compromise cr agreement or 
any decree based on such voidable at the 
instance of the minor. Counsel for the 
respondent has relied upon a Bench deci- 
sion of the Calcutta High Court, Debir-ud- 
Din v. Amina Bibi (7). In that case Suhra- 
wardy, J. did in terms hold that an agree- 
ment to refer to arbitration is not such an 
agreement as is contemplated by O. XXXII, 
r.7, Oivil Procedure Code. Page, J. who 
was the other member of the Bench, does 


ae AIR 1916 Pat. 223; 35 Ind. Oas. 675; (1917) Pat, 
(6) 36 M 295; 19 Ind, Uas, 515; 40 I A 132. (1913) M 


W N 575; 25M LJ 150; 17 OW N 765;11 ALJ 
589; 18 OL Jl; 15 Bom. L R 626; 14 MLT1 


(PO). 
(DAIR1925 Cal. 475; 78 Ind. Cag. 335. 
“Page of AIR 1916 Pat.—[#a] 
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not appear t> have taken the same view; 
and in my judgment the view of Suhra- 
wardy, J. cannot be accepted in face of the 


large body of authority to the contrary to 


which:! have referred. 

In my judgment the agreement to refer 
to arbitration is such an agreement as is 
contemplated by O. XXXII, r. 7, Civil Pro- 
cedure Oode. Where a minor is a party to 
litigation no effective reference to arbitra- 
tion can be made by the parties unless 
the next friend or guardian ad litem first 
obtains the leave of the Court to agree to 
any such reference. Merely obt@ining an 
order referring the matter to arbitration is 
not sufficient. 
asked on behalf of the minor for its leave 
to permit the guardian to agree to a refer- 
ence to arbitration and the Court must 
expresely record its reasons for giving or 
refusing such permission. It is only after 
obtaining the leave of the Court that the 
guardian can agree to a reference to arbi- 
tration and any agreement without such 
leave will render al] subsequent proceedings 
invalid at the option of the minor. It is 
clear from the terms of O. XXXII, r. 7 
that the minor only can challenge an award 
or a decree based upon it made after a 
reference without obtaining the Courts 
leave. Subes. (2), O. XXXIL r. 7, Civil 
Procedure Code, expressly provides that tbe 
minor can avoid the award or decree; but 
the other parties to the reference cannot. 
Asthe reference in the present case was 
made witbout the guardian of the minor 
first obtaining the leave of the Court, the 
plaintif, who was the minor defendant in 
the suit, can challenge the award and the 
decree based upon it. Tne other parties to 
the suit, namely defendants Nos. 2 to 4, 
cannot challenge the proceedings and for 
that reason the appeal preferred by them 
has, in my view, been rightly witadrawn. 

For the reasons which I have given, I am 
satisfied that the award and decree based 
upon it passed in the partition suit No. 59 
of 1929 are not binding upon the plaintiff- 
appellant, and that being so, his suit in 


the Court below should have been decreed. 


I would therefore allow tis appeal, set 
asidethe decree of the learned Subordinate 
Judge and decree the plaintiff's claim as 
prayed. The effect of this will be that the 
whole suit will be re opened in respect of 
all the parties from the point at which the 
matters were referred to arbitration and the 
Court on application being made te it 
must proceed with the trial of the suit from 
tbat point, The plaintifi-appellant will 


The Court must first be. 


m Í 
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have his costs in this Court and in the 
Court below. The defendant-appellaots in 
Appeal No. 190 of 1937 which has been 
withdrawn, must pay the costs of the 
defendant respondent in that appeal, which 
we fix at Rs. 100. 


Manohar Lall, J.—I agree. 


DR Appeal allowed. 


a 


RANGOON HIGH COURT 
Civil Revision No. 121 of 1938 
June 14, 1938 
DUNKLEY, J. 
MOHAMED AFZAL— APPLICANT 

f TETSUS 
MOHAMED ISMAIL—REBPONDENT 

Civil Procedure Code (Act V of 1908),'0, II, r. 2— 
Bond providing payment by instalments—Creditor 
entitled to recover whole amount on failure of three 
consecutive instalments— Default made by debtor— 
Oreditor suing only for amount due under instal- 
ments not paid—Subsequent default—Subsequent suit 
for amount due under further instalments held 
barred by O. If, r. 2. 

A debtor entered into a written agreement with 
the creditor for the payment of his debt by monthly 
instalments, The agreement contained a covenant 
that in the event of the failure of the debtor to pay 
three consecutive instalments when the same would 
become due the creditor would be at liberty to 
claim from the debtor the whole of the balance then 
due giving credit to the debtor of the amount of 
instalments already paid by him to the creditor. No 
instalments were paid, and the creditor filed a suit 
for recovery of ten instalments, which were then 
overdue, and a decree was passed. Subsequently, in 
the next year, the creditor filed another suit for 
the recovery of a further fourteen instalments and 
interest andin defence the debtor raised the point 
that thissecond suit was barred by the provisions 
of O. II, r. 2, Civil Procedure Code: 

Held, that the terms of the agreement were 
intended exclusively for the benefit of the debtor. 
There was only one cause of action under the bond, 
and that was the right of the creditor to recover the 
amount of his debt. 

The creditor must be desmed to have agreed not 
to sue upon this cause of action so long as the debtor 
paid him the monthly instalments and until the 
monthly payments were at least three months in 
arrears. When three monthly instalmente were in 
arrears, the remedy upon this cause of action became 
enforceable and that was to sue for the whole amount 
of the debt. When the creditor decided to sue for 
ten instalments only instead of suing forthe whole 
amount due to him he obviously in the terms of 
sub-rule (2) of r. 2, O. II, omitted to sue in respect 
of a portion of his claim which he was entitled to 
make in respect of the single cause of action arising 
under the bond. Consequently, his second suit was 
barred by the provisions of O. Il, r. 2, Oivil Pro- 
cedure Code. Ram Sarupv. Peare Lal (1), Lasa 
Din v. Gulab Kunwar (2), distinguished, 

O. R. from the judgment of the Small 
Cause Court, Rangoon, in O. R. No. 7649 of 


Hi 
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Mr, Rauf, for the Applicant. 

Mr. Dadachanji, for the Respondents. 

Order.—The defendant-applicant owed 

the plaintiff-respondent a sum of Rs. 3,350 
and being unable to pay the whole amount 
at once, he entered into an agreement, dated 
August 22, 1935, which is Ex. D on the 
record of the Rangoon Small Cause Court, 
for the payment of this amount by instale 
ments of Rs, 30 per month, and the plaintiff- 
respondent on his part agreed not to exercise 
his right of action for the recovery of the 
debt until at least three monthly instal- 
ments were in arrears. It is necessary, I 
think in order to understand this case pro- 
perly, to set out the terms of this agreement 
Ex. D. The following are the two operative 
clauses : 
- “1. That in pursuance of the snid agreement and 
in consideration of the sum of Rupees three thousand 
three hundred and fifty (Rs. 3,3&0)due as aforesaid 
by the debtor (the indebtedness whereof the debtor 
hereby acknowledges, the debtor hereby covenants to 
pay to the creditor the said sum of Rs. 3,350 by monthly 
instalments of Rs. 30 commencing from the first week 
of October 1935 and thereafter month by month 
during the first week of each succeeding month and 
shallalso pay to the creditor interest on the principal 
sum atthe rate of four annas per cent. per month 
with each instalment of principal on the date fixed 
for payment thereof.” 

“2. The debtor hereby further agrees and cove- 
nants that in the event of the failure of the debtor to 
pay three consecutive instalments of Rs. 30 or three 
consecutive instalments of interest when the same 
shall become due the creditor shall be at liberty to 
claim from the debtor the whole of the balance 
then due giving credit tothe debtor of the amount of 
instalments already paid by him to the creditor with 
all interest due thereon and the debtor shall, on 
demand, pay the same to the creditor." 


No instalments were paid, and in 1936 
the respondent filed a suit against the 
applicant in the Small Oause Court of 
Rangoon for recovery of ten instalments, 
which were then overdue, and interest there- 
on (Civil Regular No. 6205 of 1936); the 
applicant confessed judgment and a decree 
was passed. Subsequently, in the next 
year, the suit out of which the present 
application arises was filed for the recovery 


-of a further fourteen instalments and ine 


terest (Oivil Regular No. 7649 of 1937), and 
in defence the applicant raised the point 
that this second suit was barred by the 
provisions of O. II, r. 2, Civil Procedure 
Code. The learned Second Judge of the 
Small Cause Court has held that the suit 
was not barred by the provisions of this 
Rule, and this is the question which has 
been argued before me on this application 
in revision. Order II, r. 2, Civil Procedure 
Code, reads as follows : 

“2 (1). Every suitjacludes the whole of the claim 
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which the plaintiff is entitled to make in respect of 
the cause of action; but a plaintiff may relinquish any 
portion of his claim in orderto bring the euit within 
the sone ae of any Court.” 

“(2). Where plaintiff omits to sue in respect of or 
intentionally relinquishes, any portion of his claim, 
he shall not afterwards sue in respect of the 
portion so‘omitted or relinquished.” 


Now were it not for the judgment oi a 
Bench of the Allahabad High Court in 
Ram Sarup v Peare Lal (1), I should bave 
had no difficulty in holding that the judg- 
ment of- the learned Second Judge of the 
Small Cause Ccurt was incorrect and that, 
the second suit was clearly barred by the 
provisions of ‘this rule. The judgment:of the 
Allahabad High Court was based upon the 
decision of their Lordships of the Privy 
Council in Lasa Din v. Gulab Kunwar (2), 
but with the. greatest respect it seems~to 
me that this latter case hardly touched the 
point for decision. Like all the other cases 
which have been quoted before me in the 
course of the argument, it isa decision on 
a question of limitation arising out of a 
suit on a mortgage, and therefore can 
scarcely. be an authority for a decision-on 
a question under O. Il, r. 2, arising out of 
a suit cna bond for the payment of money, 
The ratio decidendi of the judgment of 
their Lordships is to be found on p. 452* 
where it is said -that “a proviso of this 
nature is inserted in a mortgage deed @z- 
clusively for the benefit of the mortgagees.” 

Ths Bench of the Allahabad High Court, 
as I have said. purported -to follow this 
judgment in Ram Sarup v. Peare Lal (1). 
Unfortunately, the terms of the bond in the 
Allahabad case are not set out in the judg- 
ment, which proceeds upon the footing that 
the creditor had two options given to him 
under the terms of the bond, namely.an 
option to sue for the instalments as they 
became due and on option to sue for ‘the 
whole amount:of the debt and that there- 
fore two separate and distinct causes of 
action arose under the bond. The basis of 
the judgment is that this option was given 
by the bond to the creditor, and as the 
learned J udges purported to follow .the 
judgment of the Judicial Committee in 
Lasa Din v Gulab Kunwar (2), I am obliged 
to conclude that there must have been 
such an option “exclusively for the benefit 
of the creditors’ expressed in the bond 


*-(1) 57 A838; 158 Ind. Cas. 53; (1935) A a J 456; 
AIR 1935 All. 461; 1935 A LR 933; 8 R A 271, 

(2) 7 Luck 442; 138 Ind. Cas. 779; AI R1932 PO 
207; 59 IA 376; OWN 638; Ind. Rul. (1932) P O 
251; B3 MLJ 187; 360 W N 1017; 36 L W 248; 56 
OLJ 237; (193%) A LJ 913; 34 Bom LR. 1600 È 0) 

*Page of 7 Luck,—[Ed.] 
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itself. Now that is not the c 
present bond. I have set out 6 
the bond and it is only necese 
these termsto see that, so. fax 
being exclusively for the be 
creditor, they were obvious]: 
exclusively for the benefit of 

There was only one case of a 
this bond, and that wasthe r 
respondent to recover the ami 
debt. Under the bond he ag 


enforce his remedy in respect o 


of action solong as the debtor 
a sum of Rs. 30 a month, and ha 
that he would not enforce his r 
at least three of these instalmen 
a month were in arrears, The 
the bond is, to my mind, p2r 
namely that although a cause o 
the recovery of the whole am 
debt existed, the creditor agree: 
and notto sue upon his cause 
long as the debtor paid him 
Rs, 30a month and until the m 
ments were at least three 
arrears. When three monthly 
were in arrears, the remedy upon 
of action became enforceabl 
was to sue for the whole amc 
debt. When the respondent, 
fortunate error, decided to s 
instalments only instead of su 
whole amount due to him he c 
the terms of sub-r. (2) of r. 2, O, 
to sue in respect of a portion 0: 
which he was êntitled to makei 
the single cause of action ar 
the bond. Consequently, his secc 
barred by the . provisions of th 
therefore the judgment and de 
learned Second Judge of the £ 
Court are set aside, and the 
plaintiff- -respondeatis dismissed 
in-both Courts. Advocate’s 
Court four gold mohurs. - 


So. | : ‘Suit 


ALLAHABAD HIGH CO 
Civil Revision Nos. 229 and.2 
a 15, 1939. 
LSOP, J ; 
ANANT PRASAD SINGH —D. 
ARENG, 


CHUNNU TEWARI AND 0° 

P LAIN NLEF3 — Opposite P: 

Civil Procedure Code (Act V of i% 
115, 0. VII, rr. 11, 18—Suit transfers 
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Causes Court to Munsif’s Court, the Judge of former 
Court having been transferred from place and not 
having been replaced — Effect— Jurisdiction of Court 
to accept deficient court-fee, restore suit and decree 
so claim — Interference by High Court, propriety 
of. 
A suit was instituted in the Court which had 
the power to deal with it afa Court of Small Causes. 
The Judge was transferred and was not replaced by 
any other officer. The suit therefore went tothe Court 
of the Munsif who decided it. The suit was trans- 
ferred.tohim by the District Judge in pursuance of a 
letter from the High Court Registrar : 

Held, that the Munsif must be deemed to have been 
acting as a Court of Small Causes under the pro- 
visions of s. 24, Civil Procedure Code. 

A suit was within limitation when the plaint 
was presented. But the plaint was written 
upon paper which was insufficiently stamped and 
although the Court gave the plaintiff an opportunity 
to pay the court-fees within a certain time the court- 
fees were not paid and the plaint was rejected under 
the provisions of O, VII, r. 11, Civil Procedure Code. 
Sometime later the plaintiff made an application to 
the Court that he would have paid the court-fees 
within the time allowed but that he had taken ill and 
could not doso. The Court accepted his contention 
aud restored the plaint and decreed the claim: 

Held, thatthe Court was within its jurisdiction 
when it restored the suit and once it had been found 
that a liability existed and a decree had been passed 
to enforce that liability, it would not be proper for the 
High Oourt to interfere on a technical ground of this 
nature, Bachan Singh v. Dasrath Singh (1), distin- 
guished. Civil Revision No. 367 of 1936, relied 


on. 

O. R. against an order of the Civil Judge, 
Jaunpur, dated March 23, 1934. 

Mr. Gopalji Mehrotra, for the Applicant. 

Mr. Shambhu Prasad for Mr. Shiva Prasad 
Sinha, for the Opposite Party, 

Order.—These are two connected appli» 
cations in revision arising out of a suit on 
the basis of a promissory note which was 
decreed against the defendant-applicant. 
The applicant instituted an appeal against 
the decree, but the learned Judge refused 
to interfere upon the ground that he had 
no jurisdiction because the decree had 
been passed by a Oourt of Small Causes 
and no appeal lay. The suit was instituted 
in the Court of Mr, Sheo Haraka Lal who 
bad the power to deal with it as a Court 
of Small Causes. Mr. Sheo Harakh Lal 
was transferred and was not replaced by 
any other officer. The suit therefore went 
to the Gourt of the learned Munsif who 
decided it. The learned Judge of the 
lower Appellate Court held that the Munsif 
must be deemed to have been acting as a 
Court of Small Causes under the provisions 
of s. 24, Civil Procedure Code. Learned 
Counsel on behalf of the applicant con- 
tended that the suit went tothe Munsif's 
Court wider the provisions of s. 35, Small 
Oause Courts Act,. and not under the 
“provisions of s. 24, Civil ‘Procedure Code, 
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and that for this reason it was triable as a 
regular suit. 

Thera is a note on the Order sheet that 
the case was transferred under orders passed 
by the District Judge but the order of the 
District Judge is not upon the record, I 
gave the applicant an opportunity to pro-. 
duce a copy of the order because it was 
impossible to say without examining it 
whether it was an administrative order or 
an order purporting to be under g. 24, 
Civil Procedure Code. Learned Counsel 
says that he has instructions from his client 
that the Registrar of this Court drew the 
attention of the District Judge to the prc- 
visions of a General Letter issued by the 
Court in the gear 1931 and that the District 
Judge forwarded the Registrar's letter to 
the Court below for necessary action. This 
General Letter drew the attention of the 
Subordinate Courts to the provisions of 
s 35, Small Cause Courts Act, and pointed 
out that cases which were transferred 
automatically by that section from a 
Court of Small Causes toa regular Court 
were to be tried as regular suits. The letter 
therefore suggested to Distict Judges: that 
it was advisable for them as a matter of 
administrative convenience to transfer 
vases under s. 24, Oivil Procedure Onde, 
before a Court of Small Causes was 
abolished if they were aware that that 
Court was about to be abolished. Mr. Sheo 
Harakh Lal gave over charge as appears 
from the officeenote on the afternoon of 
April 22,1937. The letter addressed to the 
District Judge of Benares was written by 
the Registrar of this Court on April 17, 
and the learned Counsel admits that it wag 
forwarded by the District Judge before 
April 22. The exact terms of the order are 
not before me, but in these circumstances 
there seems to be no doubt whatsoever 
that the learned District Judge intended to 
accept the advice given in this Court's 
General Letter and to transfer cases from 
the Court of Mr. Sheo Harakh Lal under 
the provisions of s. 24, Civil Procedure 
Code. That being so, the learned Munsif 
was acting as a Oourt of Small Causeg 
when he dealt with the suit and there wag 
no appeal from his judgment and decree, 
One application in revision before me ig 
against the order of the learned Judge 
of the lower Appellate Court refusing té 
exercise jurisdiction. There is no force in 
this application and it is dismissed with 
costs. 

The other application is against the 
decree of the learned Munsif. The suit was 
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originally instituted on July 29, 1938, The 
promissory note was dated July 30, 193 3: 
The suit was therefore within limitation 
when the plaint was presented. It appeare, 
however, that the plaint was written upon 
paper which was insufficiently stamped 
and although the Court gave tLe plaintiff 
an opportunity to pay the courl-fees within 
a certain time, the court-fees were not paid 
and the plaint was rejected under the pro- 
visions of O. VII, r. 11, Civil Procedure 
Code. Sometime later the plaintiff made an 
application to the Court that he would have 
paid the court fees within the time allowed 
but that he had taken ill and coud not d> 
so. He prayed that the additional court- 
fees should be accepted and that the plaint 
should be restored. The Court accepted his 
contention und restored the plaint on May 
1, 1937. 

"It is contended that the Court had no 
jurisdiction to restore the plaint and that 
the most that can be said in favour of 
the plaintiff is that he must he deemed to 
hare instituted a new suit cn May 1, 1937. 
Tt is contended further that a sult institu- 
ted on that date was barred by limitation. 
Learned Counsel urgesstrongly that a Court 
which has rejected a plaint under the 
provisions of O. VII, r. 11, cannot restore 
it. He refers to the case in Bachan Singh 
v. Dasrath Singh (1). This case is not 
strictly peaking authority for the pro- 
pcsition which he has put forward, _ That 
was a case in which this Gourt rejected 
an application in revision which had been 
made upon tke ground that the Court below 
had restored a suit after it had rejected 
the plaint because ineufficient court-fees 
had been paid. It is true that this Court 
in that case based its decision upon the 
fact that the suit was within limitation on 
the date when the deficiency in court-fees 
was made gocd, but the Ccurt certainly 
did not dismiss the suit upon the ground 
that the plaint could not be restored. On 
the other sidethere is the authority of a 
Bench of this Court in Civil Revision No. 
387 of 1936. Iu that case a plaint had been 
rejected because the court fees had not been 
paid ,within the time allowed. It was 
argued on behalf of the applicants that as 
the plaint was rejected under O. VII, r. 11, 
the -plaintiff's only remedy was by way of 
filing a fresh suit. The learned Judges 
pointed cut that the plaintiff's suit was in 
time when the original plaint was presented 
but was barred by limitation on the date 


(2) A I R 1985 All. 985; 159 Ind. Oas. 630; (1935) A 
L 31127; 1935 A L R 1154; 8R A 487, 
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when the plaint was rejected. The Court 
restored the plaint upon the ground that 
the plaintiffs had no knowledge of the 
deficiency in time to enable them to make | 
that deficiency good, x 

In the present case the Court apparently 
found that the plaintiff was prevented by 
illness from making good the deficiency. 
The learned Judges of the Bench said that 


-it had been eccnotended that tHe learned 


Judge had no jurisdiction whatsoever to 
make the order sought to be revised. They 
said in their judgment that the learned 
Judge had the jurisdiction reserved by 
s. 151, Civil Procedure Oode. They added, 
however, that it was not necessary for them 
to deal anp further with that point because 
they were satisfied that that was not a 
case in which they should exercise their 
discretion and interfere with the order in 
reVision. My feeling about the present 
application is that of the learned Judges 
of the Bench. TI think that the learned 
Judge of the Oourt of Small Causes who 
Passed the order of restoration had juris- 
diction under s. 151, Civil “Procedure 
Code, but even if he had not, there is 
no reason why I should exercise my 
discretion in revision to discharge the 
applicant from bis liability to pay the debt 
which he incurred when he executed the 
promissory note. The question whether the 
plaint was sufficiently stamped was not 
primarily any concern of his. It was a 
matter betweer the plaintiff and the revenue 
authorities of the State. Once it has been 
found that a liability existed and a decree 
has been passed to enforce that liability, 
I do not think it would be proper for this 
Court to tnterfere on a technical ground of 
the nature raised in this application. I 
dismiss the application with costs. 


D. Application dismissed. 





PATNA HIGH COURT 
Appeal No. 4 of 1936 
December 6, 1938 
HARRIRS, C. J. AND ROWLAND, J. 
Mahant SIDHAKAMAL RAMANOJ DAS 
. PLAINTIFF —APPBLLANT 


versus 
BATAKRISHNA MAHAPATRA— 
DEFENDANT—RESPONDBNT. 

Orissa Tenancy Act (II of 1913), se. 127, 141, 126, 
3 (23), 118—Declaration that tenancy is for different 
classes from that shown in Record of Rights, whe- 
ther displaces presumption of correctness of rent in 
rent roll—Rent entry, when can be challenged— 
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Settlement Oficer having jurisdiction recording it 
erroneously—Procedure for correcting mistake not 
followed—Porty must fail—Holder of tanki behal 
land, tf a tenant and Revenue Officer, if can settle 
rent on his holding—Second  appeal—Quegtzon 
whether entry in settlemeng rent roll is conclusive 
and whether party can prove it to be incorrect, is 
question of law. 

_ A declaratory suit (such as is contemplated by 
the Proviso to 9.141, Orissa Tenancy Act)can no 
doubt be entertained and a declaration can be had 
that the tenancy is of a different class from that 
shown; in the Kecord of Rights, but such a dec- 
laration does not displace the irrebuttable pre- 
sumption of correctness of the rent entered in the 
rent roll, Promoda Nath Roy v. Asiruddin Mandal 
(1), relied on, Pratap Chandra v. Secretary of State 
(2), referred to, 


he only ground on which an entry of rent can- 


be challenged is that of want of jurisdiction. The 
Judge is entitled to enquire whether it was within 
the jurisdiction of the Sattlement Officer to record a 
rent in respect of the tenancy, but if that question 
is answered affirmatively, the Settlement Officer 
is within his jurisdiction whether he recorda 
it correctly or erroneously, and if erroneously, the 
statute has provided one procedure and one procedure 
only for correcting the mistake. Where that pro- 
cedure is nob utilized, the party must fail. 

‘The distinctive characteriatics of tenancy are 
that a person should hold land under another per- 
son and be liable to pay rent for it tohim, " Sub" 
is Latin for “ under" and by its derivation, the 
expression “ sub-proprietor " would mean a person 
holding land under another proprietor just as an 
under-tenure holder holds land under a tenure- 
holder and an under-raiyat holds under a Taiyat. 
What the sub-proprietor pays kist by kist to the 
Proprietor isrent anda tanki behalaer is a sub- 


- propristor and pays rent and is therefore a tenant. 


It- follows that dhe Revenue Officer has jurisdiction 
to settle and rera the rent of his holding. 


When an obvidis point of law has arisen, the: 


Practice of the lower Appellate Uourts of attempt- 
ing to shut out a second appeal by the use of 
language designed to clothe a decision on a ques- 
tion of law with the appearance of a finding of fact 
should be deprecated. The question whether an 
entry of rent in the settlement rent roll is conclusive 


’ “or whether a party can prove by evidence that it is 


incorrect, is unuioubtedly a point of law, ands 
party is perfectly competent to raise this question 
im second appeal. 


A. from the appellate decree of the District 
Judge, Cuttack, dated September 23, 193. 

Mr. B. N. Das, for the Appellant. 

Mr. B. Mahapatra, for the Respondent. 

Rowland, J.—‘Lhis is an appeal by the 
pleintiff who sued as proprietor for the 
Tent of the period secona kast of 1337 to first 
kist of 1341 in respect ot a tenure described 
in the current Record of Rights as a tanki 
bajyafti tenure and entered as bearing a 
rent of kis. 7-3-0. ‘The claim was laid in 
accordance with the settlement rent roll. 
The defendant resisted it, contending thas 
the land was zanki bahal and ‘nut anki 
bajyafti and wat ites rent was Ks, 3-0-3. 
The kent Deputy Vollector considered him- 
self precluded from giving effect to this 
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plea of the defendant by s. 127, Orissa 
Tenancy Act, the settlement rent roll have 
ing been prepared in tne course of a settle- 
ment of land revenue ia the local area under 
Part 1 of Chap. XI of the Act, Under this 
part a settlement rent roll is prepared which, 
after sanction by the confirming authority, 
is finally framed and incorporated in the 
Record of Rights. Any person aggrieved 
by entries in the Record of Rights can 
prefer within two months an appeal under 
s.125 or within six months a suit under 
s. 126, such suit being limited to the grounds 
specified incl. (3) of the latter section. No 
such appeal or suit was preferred. The 
Rent Deputy Collector considered himself 
therefore bound by s. 127, which enacts 
that subject to the provisions ofs. 120, all 
rents settled under the preceding sections 
shall be deemed to have been correctly 
settled and to be fair and equitable rents. 
He passed a decree for the rent as claimed. 
He held that the operation of 8. 127 was 
not affected by the result of a suit brought 
by tke defendant in 1929 more than a 
year after the final publication of the rent 
roll, in which be obtaimed a declaration that 
the land was tanki bahal and not tanki 
bajyafii. 

From this decision an appeal was pre- 
ferred to the District Judge in which two 
Contentions were raised. first, that rent 
was recoverabje only for the period subse- 
quent to May 4, 1932, and secondly, that 
tLe status of the defandant being that of a 
tanki bahal tenant, the rent wuich in eare 
lier settlement records had been recorded 
as kis. 3-3-3 could not be enhanced and 
should have been neld notwithstanding the 
enuy in the settlement rent roll to be still 
only Ks. 3-5-3, The District Judge accepted 
both these contentions and ajlowed the 
appeal. In. second appeal the finding that 
1ent is recoverable only for the period after 
May 4, 1932, is not challenged. We are 
concerned oniy with the question whether 
the annual rent payable is Ks. 7-3-0 or 
Ra. 3-5-3. 

The iearned District Judge has said in 
his judgment "l find it asa fuct that the 
reut payable by the defendant is only 
Rs. 3-5-3.” When an obvious point of law 
has arisen, 1 deprecate the practice which 
has been observed ın the judgments of 
seme of the lower Appellate Courts of 
allempling to shut out a second appeal by 
ihe use of language designed to clothe a 
decision on a question of law with the 
appearance of a nnoding of fact. The ques- 
oh wheb.er an entry of rent in the settle. 
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ment rent roll is ccnclusive or whether a 
party can prove by evidence that it is 
incorrect, is undoubtedly a point of law, 
and the plaintiff is perfectly competent to 
raise this question in second appeal. In 
fact, no attempt has been made by the res- 
pondent to contend thal the finding of the 
D.strict Judge as to rent binds us as a 
finding of fact. The appeal first came before 
a Single Judge of this Oourt who consider- 
ing that a question of some general impor- 
tance was involved, has referred it to a Divi- 
sion Bench, indicating at the same time his 
own View thatthe Courts are bound to give 
effect tothe entries of rent incoporated in 
the rent roll. ‘lhe particular point does not 
appear to have been decided under the 
Orissa Tenancy Act, but in the decisions 
under the corresponding provisions of the 
Bengal Tenancy Act, there is ample authc- 
Tity that failing a suit under s. 104-H of 
that Act (corresponding to s. 126, Orissa 
Tenancy Act)the entry as to the rent is 
conclusive. A. declaratory suit (such as is 
contemplated by the Proviso to s. 141, Orissa 
Tenancy Act) can no doubt be entertained 
and a declaration can be had that the 
tenancy is of a different class from that 
shown in the Record of Rights, Promoda 
Nath Roy v. Asirudain Mandal (1), but 
such a declaration does nos displace the 
irrebuttable presumption of correctness of 
the rent entered in the rent roll. In Pratap 
Chandra vV. Secretary of State (2) even 
where it appeared that the entry of rent in 
the Record of Rights had been made by 
mistake and the actusl rent was much 
higher and where the certificate procedure 
for recovery of the higher rent nad been 
resorted to by the landiord and tne Secre- 
tary of State, it was held on a suit by the 
tenant that the revenue authorities, not 
having taken the prucedure contemplated 
by the statute, could not re open the ques- 
tion in defence to a suit to set aside the 
certificate. ‘Tne only ground on woico an 
entry of rent can be challenged is that of 
want of jurisdiction. ‘he Visirict Judge 
thought that a tanki bahal tenant being 
a tenant at fixed rent, there was no juris- 
diction to settie higher rent to enhance his 
rent. ‘There is some confusion here. 
The decisions relied on by the Dis- 
trict Judge do not support him. Tne Dis- 
trict Judge was entitled to enquire whetner 
it was within the jurisdiction of tne pettle- 
ment Officer to record arent in respect of 

(1) 15 O W N 896; 11 Ind. Cas. 262. 

(2), 49 O Ta or Ind, Cas. 375; AI R 1922 Cal. 
301; 35 OL 5 
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the tenancy, but if that question is answered 
affirmatively, the Settlement Officer was 
within his jurisdiction whether he recorded 
it correctly or erroneously, and if erroneous- 
ly, the statute hus provided one procedure 
and one procedure “only for correcting the 
mistake. That procedure the respondent 
did not utilize. When he did sue to cor- 
rect the entry regarding his status (as to 
which the record has a presumptive but 
not a conclusive value) he no doubt ad- 
visedly abstained from asking for any 
declaration as to the quantum of rent, 
advisedly because had he asked for such a 
relief it must have been refused. ‘the Dis- 
trict Judge says “unfortunately” and pre- 
ceeds as if the decision operated to give 
him the very relief which the Civil Gourt 
could not have given him. 

When it appeared in the course of the 
hearing that tne decision cf ths District 
Judge could not possibly be supported on 
the ground on which it was based, the 
learned Advocate for the respondent raised 
a novel contention that the hoider of tanki 
bahal land being a sub-proprietor is not a 
tenant at all but a proprietor, and the duty 
of the Revenue Officer to settle rents “for 
all classes of tenants” did not include the 
settling of rents for tanki bahal holders, a 
class who are not tenants at ail. No doubt 
the holder of a tanki bahal land is a sub- 
proprietor within the meaning of s. 3, el: 21 
of the Act, and we are asked’ to hoid that 

a sub-proprietor is a proprietor within the 
meaning of s. 3,‘cl. 14, which deines “‘pro- 
prietor” as including also the sub-proprret- 
ary interest referred toins, 3, cl.2. That 
clause however detines bajyaftidars but 
Contains no reference to tanki bahaldars: 
We must look further therefore to see whe- 
ther a tanki bahaldar is a tenant.. Bec- 
tion 19 (1) (a) speaks of sub-proprietors 
other than sarbvarakars as one of the classes 
of tenure-holders, and s. 6, cl. 3, enacts that 
for the purposes of certain sections every 
sub-proprietor shall be deemed to be a 
tenure-noolder, and for the purposes of Bs. 74 
Suali be deemed to bə a permanent tenure- 
holder. With the other sections we are not 
Particularly concerned here, but s. «4 is 
the section imposing liability on a tenant 
to have his tenure or holding sold in execu- 
tion of a decree fur the rent thereof and 
declaring that the rent shall be a first 


Charge thereon. It is difficult in tace of- 
these provisions to hold that what the sub-" 
proprietor is to pay to the proprietor is not- 


Tent, and it dves not seem to have been sùg- 
gested in -the Courts below tnat the defen- 





me 
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dant was not a tenant under the plaintiff. 
The distinctive characteristics of tenancy 
are that a person should hold land under 
another person and be liable to pay rent 
for it to him “Sub” is Latin for “under” 
and by its derivation fhe expression “sub- 
proprietor” -would seem to mean a person 
holding land tinder another proprietor just 
as an under-tenure holder holds land under 
a tenure-holder and an under-raiyat holds 
under a raiyat. A tanki bahaldar pays a 
fixed tanki and the word tanki is exe 
plained in the .glossary to Mr. Maddox's 


_ Settlement Report thus: “Tanki (rent)=quit 


|| 


‘costs in the Courts below. 


rent.” 

Tanki lands are referred to as tenures in 
para. 317 at p. 215 of Mr. Maddox’s Settle- 
ment Report. Again in para. 512 at p. 347 
is a list of clases of tenancy and in this 
list appears tanki bahal. Tanki bahaldars 
are again réferred to as a class of tenants 
in para. 515 at p. 349 of the report. At the 
time of Mr. Maddox’s Settlement, the Orissa 
Tenancy Act had not been passed and cor- 
responding provisions of the Bengal ‘Ten- 
ancy Act were in force. There was no such 
status as -‘‘sub-proprietor” recognized at 
that time. I may refer then to the final 
report of the current settlement operations, 
Mr. Dalziel's Report. In para. 50, p. 19, he 
refers to sub-proprietors as tenure-holders 
whose position approximates to that of 
proprietors of eftates. In para. 447 at p. -157 


he says that +... 


“Section 15 recognizes their right to transfer their 
tenures without the consent of their landlords, But 
in other respects their position is practically that 
a an ordinery permanent tenure-holder with fixity 
of rent.” i 


In the form of kabuliat for sub-proprie- 
tors annexed tothe same report col. 3 is 
for the “date on which rent falls due.” I 
have no doubt that what the sub-proprietor 
pays kıst by kist to the proprietor is for 
our present purposes rent and he is for 
those purposes a tenant. It follows that the 
Revenue Officer had jurisdiction to settle 
and record the rent of the respondent. 

The result is that the entry in the rent 
Toll of annual rent, Rs. 7-2-0, must be 
deemed to be correct. L would allow the 
appeal and give the plaintiff a decree for 
rent at this rate for the period in respect 
of which he has been held entitled to it 
with costs of the appeal and proportionate 


‘Harries, C. J.—I agree, 


D. Appeal allowed. 


“BALI Guose v. pupikce (OAL) 


431 
CALCUTTA HIGH COURT 
Crimina! Revision Uase No. 247 of 1939 
May 9, 1939 
HENDERSON AND BEN, Jd. 


DALU GHOSE AND OTHERS-—-AGCOSED 
— PETITIONSRS 


versus 
EMPEROR—Opposite Parry. 

Criminal Procedure Code (Act V of 1898), 2, 539-B 
—Map prepared by Magistrate cannot be used as 
evidence unless itis proved in witness-boz—Neglect- 
ing to record memorandum at once is dangerous, 

Unless a sketch map prepared by a Magistrate 
at the time of making local inspection is proved 
in the witness-box, it is impossible to use it as 
evidence or to say what value should be attached 
to it. 

Human memory being what it is, unless a 
memorandum is recorded at once, there is no cer- 
tainty that the Magistrate's materials will be in 
any way reliable. It 18, therefore, dangerous to 
neglect to record memorandum when making local 
inspection, . 

Mr. Sudhanshu Sekhar Mukherjee, for the 
Petitioners. 


Mr. Lalit Mohan Sanyal, for the Urown. 


Henderson, J.—Tnis Rule was issued ` 


calling upon the District Magistrate of 
Khulna to show cause why the conviction 
of and sentences passed on the petitioners 
should not be set aside on grounds Nos. 1 
and 2 attached te the petition. ‘nese 
grounds relate to certain procedure adopted 
by the learned Magistrate at tne trial. It 
was not disputed that there was an occur- 
rence of some sort between the parties. 


‘According to the prosecution the occurrence 


took place in a Gourt-yard on the plot No, 861. 
The alleged common object was to seize 
the court-yard. According to the defeuce 
the occurrence took place on plot No. 860; 
while the accused persons were preparing 
a fence, they were attacked by ths com- 
plainant’s party who were hoping to be able 
to encroach on the plot No. 560. 

Now after the prosecution witnesses had 
been examined and before the defence wite 
nesses had been examined, the learned 
Magistrate held a local inspection. Accord- 
ing to the judgment ke did so in order to 
foliow the evidence. [i appears that he was 
of opinion that it would ‘enable him to 
decide on which of these two plots tae 
occurrence took place. But although he 
held a local inspection, he did not record 
any memorandum. We have poiated out 
before tne danger ot negiecting to-foilow 
this rule of procedure. Human memory 
being what it is, unless a memorandum is 
recorded atonce, there is no certainty tnat 
the Magistrates materials will bein any 


way reliable. Not only did he fail to record ` 


a memorandum, but he also prepared a map 


489 
which has been used as evidence both by 
him and by tre learned Judge. It is quite 
clear that in doing this he placed himself 
in the position of a witness. Unless this 
sketch map is proved in the witness-box, it is 
impossible to useit as evidence or to say 
what value should be attached to it. In our 
opinion, the only course epen is to order a 
re-trial by seme other Magistrate. _We 
accordingly make the Rule absolute, set aside 
the conviction and sentences passed upon 
the petitioners, and direct that they bé 
re-tried by some other Magistrate. They 
will remain on the same bail pending fur- 
ther order. 


Sen, J.—I agree. 
Be l Re-trial ordered. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 867 of 1936 
February 3, 1939 
BENNET AND MOHAMMAD Ismain, JJ, 
MOHAMMAD ISMAIL —Praintire— 
APPELLANT 

versus 
HIRA: LAL AND OTHERS—DEFENDANT3— 
RESPONDENTS 

-Co-sharers—Suit for profits—“ Profits on account 
of a year," meaning of—Res judicata—Question 
which could have been raised not raised—Party 
cannot raise it in subsequent suit between same 
parties. g i Š 
. The expression “ profits on account of- a year” 
means the profits which arise out of the rental 
demand for that particular year irrespective of the 
year in which the collections are made, This ex- 
Pression cannot include: arrears previous to the 
year with reference to which the profits are stated 
to arise.. 

Where a point was not raised by the defendant 
in the previous suit though it could have been 
raised, the question cannot be raised in the sub- 
sequent suit between the same parties because it is 
reg judicata against the defendant. , 

S. 0. A. irom the decision of the District 
Judge, Moradabad, dated January 31, 1936. 

Shah Jamil Alam and Mr. M. N. Agar- 
wala, for the Appellant. 

Mr. S. N. Seth, for the Respondents. 

Bennet, J.—This is an appeal by the 
plaintif whose suit has been dismissed 
by the learned District Judge of Moradabad. 
The plaintif brought a suit for arrears 

«of profits under the following circum- 
stances, The plaintiff had a sale-deed 
dated October 11, 1930, from a co-sharer 
for the profits on account of 1331-Fasii, due 
from the lambardar. The first suit was 
brvught by the plaintiff for collections on 
account of 1387-aslt made in 1337-Faslt 
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and that suit was decreed. The second suit - 


brought by the plaintiff was for collections 
on account of 1337-Fusli made in 1338 Fasli 
and that suit was also decreed. The 
third suit is now brought for collections 
on account of 133/-Pasit made in the year 
1339 and 1310-Fasli. The Assistant Collector 
decreed the suit und there was no dispute 
on the ground that is now being raised. 
In ‘the lower. Appellate Court, however, the 
ground was raised that the sale-deed did 
not justify the present suit. ‘The argument 
bas found favour with the learned District 
Judge that the words “protits on account of 


the year 133/-fasli* meant a share of the- 


net collections in the year 1337-Fasli on 
account of that year and of the arrears 
of previous years. He has held that the 
words do not include the collections on 
account of 1337-Fasli due in thatyedr but 
actually collected in subsequent years. 
There is no authority for tis proposi- 


ruling to whicu reference has been made 
Sheo Ghulam v. Salik Ram (|), deals with 
the detinition of divisible profits of an 
agricultural year. This is not at all the 
Same expression as “‘protits on account of 
a year.” We are clearly of opinion that 
the expression “profits on account of a 
year” means the protits which arise out of 
tne rental demand for that particular 
year irrespective of the yearin which the 
Collections are made. We consider. that 
this . expression .cannot include ayrreiis 
previous to-.the year with reference to 
which the profits 


the document did not contain the expression 
“prohis on account of vhe year 1337-Fasli,” 
waich the learned Uiastrict Judge nas 
taken to be in the document, The docu- 
ment begins by expiaiming 
babat l331-Fasli yaftanı ham muqran 
were due from the lambardar, and later 


on the expression used 1s that what is soid . 


is “munafa 1337-lasli ka.” Clearly what 
is Meant is the prouts as denned. in tne 
preamble are what was the subject of tne 
sale. ‘I'he transiation therefore given by 
the learned District Judge is correct that 
what was sold was profits on account of 


tne year 1337-Fasli. The usual meaning, 


of “pronts on avcouut of a year” in receipt 
and in the jamabanui is profits wuich arise 
from the rental demand of that year. Tne 
meaning atiribuled by the Lisirict Judge 
Ło this expression is not one which is in 


(1) 22 A L J 610; 84 Ind, Oas. 158: A I 9 
Ali, 481; 46 A791 (E B), ee 


The Full Bench ~ 


are’ stated to arise.. 
Sume further argument was made that ` 


thal munaya. 


asl 
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use in Reveniie Courts or in rent Courts. 
_No authority has been shown for the 
“meaning used by the learned District 
Judge. 

Another point is thaf if the defendant 
‘desired to raise this question he should 
“ have raised it in the second suit: brougnt by 
‘the plaintiff for the arrears collected in 
1336- Fasli. As the point was not: raised 
“by the defendant in that suit and as 
_it could have been raised, the question 
‘‘Gannot now be raised because it is res 
‘judicata against the defendant. But in any 
“@ase we consider that the clear ‘meaning 
‘of the words is in favour of the plaintiff. 
Accordingly we allow this second appeal 
and we restore the decree of the trial 
Court in favour of the plaintiff with costs 
throughout. 


D. Appeal allowed. 





CALCUTTA HIGH COURT 
Criminal Appeal No. 537 of 1938 
December 20, 1933 
HENDERSON AND KHUNDKAR, JJ. 
Syed ABDUL JALIL AND OTARRS— 
APPELLANTS 
í versus 
EMPHROR—Opeosits Party 
Penal Gade (Act ALY of lotu), a 302— Mere 
. proof against accused that he knew where corpse 
‘was .concealed—Whether sufficient to support charge 
of murder. 
. Where the oily thing proved against the accused 
“is. that he was aware of the place where the corpse 
+Was concealed, it is quite insufficient ‘to support a 
-charge of murder, 


~~ Messrs. 8. C. Talukdar and Benode Lal 
Ghose, forthe Appellants. _. 

“Mr. D, N. Bhatiacharyee, for the Orcwn. . 
« Henderson, d.— l'he appellants have “all 


x 


2a been: ‘couvicled of an clenés punishable 
a ünder ` 5. 


7 8UZ réad with 6. izU-B, Venal 
Gude, jor cunspiring to murder one Sanal- 
-uila Gepari. in the Sessions-Court a tur- 
‘ther charge was added tu the effect tuat 
they also cOnspifed to commit an offence. 
punishable uuder 8. 2UL ot tne Ucde. This 
Ot course 16 quite meaningless. It me body 
Was in fact concealed, tais was done in 
‘order 10 cover up ithe tracks of the successe 
tui ‘conspirators. However, toe learned 
Deputy Legal KRemembrancer did not 
aliempt to support tuis second conspiracy 
finding and ib 18 not necessary for us tO say 
@lytuing wore about 1. db appears tuai 


i “Sangrulla was a litigious and unpopular 


money-icader witn several enemies, Oa 
January 8 last, be went to Kurigram wheré 
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he had acase in one of the Civil Courts. 
He asked the appellant Tangura to meet 
him at the station in the evening and to 
escort him home. He returned by the 
evening train accompanied by a doctor 
Gafur Ali Sarkar and he left the station in 
company with prosecution witness No. 1, 
Pachaulla and the appellant Tangura. He 


_bas not been seen since. We accept the 


evidence of identification of the corpse 
which was eventually discovered and there 
is no doubt that he was murdered. The 
question for our determination now is 
whether it has been proved that the appel- 
lants conspired to murder him, 


The case,as committed by the learned 
Magistrate to the Gourt of Session, was 
extremely weak. In my opinion, it could 
-not be put higher than one of vague 
suspicion and it was not really worth com- 
mitting at all. The reason for this is that the 
prosecution had met with a serious dis- 
appointment. They hoped to get the evi« 
dence of Pachaulla who was one of the 
accused. But when he was tendered a 
pardon, he refased to accept it. When the 
case came on for trial inthe Court of Ses- 
sion, an extraordinary thing happened. 
Wuen Pachaulla was asked to plead, he 
stated that ne was not guilty but that he 
would be glad to tell tne truth. He was 


‘then tendered a pardon by the learned 


Judge and Was examined by the prosecution 
as their first witness. It is muiniy upon the 
“evidence oí tnis man‘ that the present con~ 


Victions are based. 


Put shortly his’ evidence is to the fol- 
lowing effect: He was able to state tnat 
Saharalia was déad, becausé according to 
him, he was an actual eye-witness of the 
„murder. He states’ tnat ne and ‘langura 
met the deceased at ‘lista Station and then 
accompanied nim home, ‘They followed ihe 
railway line fur sume ume and then took a 


_path leading across some iow lying land. 
_Geiore they reached home, We other appele 
janis and some other men, wno were lying 


in wail ın a bamboo clump, came out anu 
4 He was able tu 
Tecognize tuem by their voices, ‘ue appel» 
lant Dhara Baio gave tue deceased a 
cigarette and struck a match in order to 
light it ‘hen wnen tue deceased pat 
Gown his nead in order to light tne 
cigarette, a man called Bhulla strack him 
twice wun a big knife on the neck, Tae 
witness then tied in terror; but he managed 
‘to see tne dead body being dragged away. 
Just before dawn au the appeljanis came io 


— 


` pared ambush. 
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‘his house and told him that he was not to 


- say anything about what he had seen, 

-The learned Judge-before asking the. 
assessors to give their opinion charged them ` 
at very considerable length and’ ‘he put 


before them several questions which they 
must answer. Among those questions was 
this: Whether the story of the accused 
Pachaulla stands corroborated in material 
particulars. He never asked them to cot- 
sider whether it was true or whether it 
established a, conspiracy as alleged by 
the -prosecution, Actually there was not a 


- single word of a conspiracy or anythiag 


about it from start to finish. As the man's 
own evidence is to the effect that he was 
innocent entirely, he was 3 obviously not in a 
. Position to thrcw any light on a conspir- 
“acy of which he was not a member and 
‘about which he knew. nothing. If his 
evidence is accepted as ‘the trath and the 
whole trüth; he and the appellant Tangura 
were eye-wilnesses, while the other ap- 


_pellants should have been tried by a jury ` 


on a Charge of murder. The present 
conviction of conspiracy is based upon 
absclutely nothing and cannot p:ssibly be 
_ Bupported. 


It ‘only remains to consider whether we | 


should order a re-trial, The prosecution 
“suggests that the appellant Tangura was a 
decoy. There is nothing in the evidence 
of Pachaulla to suggest this. It is admitted 
“that he met the deceased at the station. at 
“the request of: ‘the deceased himself and 
‘there is nothing to suggest that he had any- 
“thing tó do with the route chosen or that 
he led an ursuspecting man into a pre» 
The oy thing proved 
-againsi this appellant,’ if we accept the 
-evidence of the Police: Officer, i is that he was 
aware of the place where the “corpse was 
concealed. This is quite insufficient to sup- 
- port-a charge cf murder; 

The charge -against the other appellants 
- would depend upon: the credibility- of the 
witness Pachaulla. Neither side has sup- 
‘ported him asa witness .of ‘truth. Accords 
ing to the defence he has implicated the 
appellants- falsely in’ order to: save his’ own 
skin, According to the prosecution he him- 


-Beli had something to do-with the murder 
-and he suppressed all knowledge cf it in 


-his depcsition. His own conduct in son- 
nection with the casedoes not suggest that 
he is a reliable sort of a man. Ln the Com- 
‘Mitting Magistrate’s Court the prosecution 
-expected that he would give evidence’ in 
-their favour and. he was offered a pardon, 
He. refused to Bari it and then in the 


#HAKUR pin v, atts Bam (ALL) 


‘evidence without any offer being ‘nade to 


‘they will be set at liberty immediately, 
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‘Court of Session he volunteered to give 


him. The deposition ‘which he actually gave 
appears to be marked with ‘an entiré ‘want 
of frerkoess and he has put forward a 
most unconvincing story; for example, we 
cannot imagine why the murderers should 
come tohim and give him an entirely 
gratuitous information of thé place where 
they had concealed tke corpse. In our 
opinicn, it would not bė right that the 
appellants should be re-tried on evidence 
of this sort, Toe appeal is accordingly 
allowed; the convictions and the sentefices 
Passed on the appellants are sei aside and 


4 


Khundkar, J.—I agree. 
S. ~ Conviction set aside 


ALLAHABAD HIGH COURT 
Fuil Bench 
Second Appeal No. 423 of 1837 
Maren 27, 1989 | 
Tuom, O. J., OOLLISTER AND GANGA . 
‘Nata, JJ. 

THAKUR DIN AND ANOTURR—- 
PLsINTIFFS—APPELLANTS 
versus 
SITA RAM AND ANGTHER— ERM DANES 

' — RESPONDENTS 

Civil Procedure Code (Act V of 1903), ss. 11, 60 

(1) (c)—Execution of décree against Hindu father-— 
Ancestral house sold—Father's objecticn that. he 
“being garane, his house. was not liable to be 
‘sold, dismissed for , ` default—Suit by minor sons 
` against decree-holder to restrain him from Mill 
ing with their possession of the house, _held 
-maintainable, 

The karta or the head of a joint Hindu family ië- 
presents the interests of all the. members of - the 
family in a litigation in which an interest of the 
“family ‘is involved and no representation order -is 
necessary to make’ absent members of the joint 

-family liable under thé decree - passéd against the 
head of the family: 

An ancestral house was gold in execution Ng a 
decree against a Hindu father. He objected under’ 
-s, 60 (l) (4), Civil Procedure Code, that’ he being 
-an agriculturist, the house: was not liable to be. 
.Bold, The objection was.dismissed for default : 

Held, that the sale of the house was binding on 
his minor bons and a suit by them to restrain 
-the decree-holder from‘ interfering with their pos- 
“session of the house was not maintainable. Aidal 
Singh y. Khazan Singh U), Qverruled, Lingangowda 
Dod v. Basangowda (8, relied on, Amissah v. Krabah 
“(4), distinguished. 

S.A. from tke decision of the Additional 
Civil Judge, Azamgarh, dated November 26, 
1936. z 
-OMT Mukhtar Ahmad,. for the, Appel 
lante; 
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: Mr. H. P. Sen; for the Respondents, 
_ ‘Thom, C. J.—This isa plaintiffs’ appeal 
arising out of a suit in which the plaintiffs 
sought an injunction restraining-the-defend- 
ants Sita Ram ‘and Ram Chait from ~inter- 
fering with their possession of a certain 
‘house. The house had been sold by. Bita 
Ram in execution of a decree for money 
which he had obtained against Paltu, the 
‘father of the appellants. Sita Ram having 
‘obtained this decree, sought in execution 
: thereof to sell the house, which has been 
held by the learned Civil Jndge in the 
_ lower Appellate Oourt to be ancestral pro 
'- perty. Paltu preferred an objection to the 
sale of the house under s. 60 (1) (e), Civil 
Procedure Code, He alleged that hè was 
an agricuiturist and that therefore the 
ancestral house was not liable to sale in 
execution of ‘the decree againsthim. ‘This 
objection was ultimately dismissed for 
default and the house was sold by the 
decree-holder. In these circumstances the 
appellants, the sons of Paltu, have brought 
the suit cut of which tnis appeal arises to 
restrain the defendants from intérfering 
With their possessicn of the house. Tae 
learned Muusif decreed the suit. Tne 
learned Civil Judge in the lower Appellate 
Cour: recalled the order of the learned 
Munsif and dismissed -the suit. He- held 
that the decree obtained against the father 
and executed by the decree-holder and the 
dismissal of the. father’s objection under 
6.160 (1) (e), Oivil Procedure Code, were bind- 
“ing upon the appellants. : 
.. As to whether in such circumstances 4 
-Bale can be challenged by the minor sons of 
- the. judgment-debtor is a question. ùŭpon 
which there has beenin the past adiver- 
“gence of judicial opinion in this Court. In 
Atdal Singh v. Khazan Singh (1) a-Bench 
of this Court held that.‘‘the provisions of 
B. 60, Civil Procedure Code, are imperative 
‘and prohibit the attachment and sale -of the 
properiy of an. agriculturist in execution 
of a decree,” that ‘tan order dismissing an 
. objection of the judgment-debtor that his 
property could not be attached and sold aa 
ne was an agriculturist cannot operate as 
res judicata ina subsequent suit by the 
sons of the judgmentedebtor -impugning the 
sale and attachment on the ground that 
the property was. ancestral,’ and further 
that the principle that ‘tin a joint Hindu 
family, a father, when he sues or is sued, 
represents his sousia the litigation, is not 


| ‘applicable to such a.case.” This decision 


(1) (1930) A LJ 1244; 127 Ind. Oas. 447; A I R. 
1930 All. 727; Ind. Rul. (1930) All. 911. 
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is directly in point and supports the plaint- 
iffs' contention. In Sabha’ Ram v. Kishan 
Singh (2) another Bench of this Court took 
the directly opposite view ofthe law. In 
that case it was held that; 

“Where a house belonging toa joint Hindu family 
consisting of a father and his minor sons passed out 


oftheir hands by sale in execution of a decree 
against the father, who was an _ agriculturist, there 


‘having been no intervention on his part at the time 


when the house was attached, the father could not 
challenge the validity of the sale at a later stage 
by a separate action, nor did the song, possess a higher 
right than the father, because the debt was binding 
upon them and they were bound by the consequences 
of the @xecution proceedings in which the father 
must be deemed to have represented the entire 
family.” - 

In our judgment the law upon the ques- 
tion raised kas been clearly expounded in the 
Privy Council decision in Lingingowda Dod 
v. Basangowda (3). In thé course of their 
judgment in that case the Board observed 
(p. 453*) : 

, “Iu the case of a Hindu family whereall have 
rights, it is impossible to allow each member of the 
family to litigate the same point over and over again, 
and each infant to wait till he becomes of age, snd 
then bring an action, or bring an action by his 
guardian before ; and in each of these cages, therefore, 
the Court looks to Explanation 6 of s. l, 
Qivil Procedure Oode, to see whether or not the 
leading member of the family has been acting either 
‘on behalf of minors in their interest,-or-if they are 
majors, with the assent of the majors.” : 

Now in the present case thera can be no 
doubt whatever that in the execution pro- 
ceedings which were initiated by Sita Rani 
an interest of the joint family was directly 
involved, namely the ancestral.house. The 
father, Paltu, therefore, in opposing the 
sale of the house in execution of the decree 
against him, must be held to have repre: 
sented not only his own.interest but the 
interest of the other members of the joint 
family. The family consists of the father, 
Paltu, and the two ` appellants, his sons, 
Thakur Din and Chatur Din who are 
minors. 

So far as the father, Paltu is concerned, 
he is clearly barred by s. 11, Civil Proce- 
dure Code from challenging the sale. He 
had an opportunity to object to the sale. 
He did prefer an objection and allowed his 
objection to go by default. It is true that 
the merits of the objeciion were not investi- 
gated by the Oourts but in view of Explana- 


(2) (1930) AL J 1599; 133 Ind. Oas. 478, A.I R 
1931 All, 112; 52 A 1027; Ind. Rul. (1931) All. 686. 

(3) 5L B 450; 101 Ind. Cas. 44: À I R1927 PO 
56: 54 I A 122; 52M LJ 472; 23A LF 3194 O 
W N 424; (1927) M W N 352; 31.0O.W-.N 570; 29 
Bom. L R818; 25 L W 789; 45 0 L J0; 8 PL T 
462 (PO). He 

*Page of 51 B.—[Ed.| á 
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tion 4 tos. 11, Civil Procedure Oode, this fact 
does not help the appellants, ‘They were 
represented in the execution proceedings 
by their father. The décisions in these 
proceedings bind them therefore as much.as 
their father, Learned Counsel for the 
appellants contended that the law as laid 
down by the Judicial Committee in 
Lingangowda. Dod ¥. Basangowda (3) has 
subsequently been mcdified by their decision 
in Amissah v. Krabah, (4). The latter 
case was a case which came up to the 
„Privy Council. from the Gold Coast Colony 
and it ecncermed ‘property which belonged 
z a Muhammadan family. The Board held 
that : 

“An action by or on behalf of a family may result 
in a res judicata, but such an action, if it isto bind 
absent or future members of the family, must be 
so constituted according to the local rules of proce- 
dure or by 8 representation order or in some other 
-way-that all such members can be regarded as repre- 
sented before the Court.” 

Learned Counsel relied upon this decision 
add maintainéd that in view of the terms of 
‘O. 1, 7.8, Oivil Procedure Code, the appel- 
Jants could not be regarded as having been 
` . reprercented before the Court in the execu- 
ticn proceedings. We are satisfied that 
‘this decision nas no bearing. upon the 
“present questicn. ‘It is wéll-setiled that the 
“karta or head of a joint Hindu family 
‘represents the interests of all the members 
“of the family in a litigation in which an 
interest of the family is involved and tbat 
-no representation order is necessary to 
‘make absent members of the joint family 
jiable under the decree passed against the 
head of the family. In our judgment the 
ease in Aidal Singh V. Khazan Singh (1) was 
“wrongly decided.: In the. result we hold 
“that, the ‘sale in execution of the decree 
against Paltu, the father of the appel- 
lanta, is binding upon the appellants 
and that their suit is not maintainable, 
The appeal is accordingly dismissed with 
Costs. 4 
pa Ki . Appeal dismissed. 


(4) A I R1935 PO 147; 162 Ind, Oas. 461; 44 L 


W 13;8 R P U 257 (PO). 
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Civil Procedure Code (Act V of 1908), 0, VI, 
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T. 171— Amendment of written statement, when not 
allowed—Limitation Act (1X of 1908), s. 5— Mistake 
of Counsel, when justifies ‘extension of limita- 
tion. 

lt is a cardinal mazim of the law of amend- 
ment that not only thaja party should not amend his 
written statement so as to change the cause of 
action but it should not amend in such a way as 
will tuke away a valid defence under the law pi 
limitation. 

(Case-law relied on). 

The mistaken advice’ of Counsel is not sufficient 


-to justify extension of time under s., Limitation 


Act, unless the auvice was given in good faith, 
that is with due care and attention. 

Misc, A. against the order of the Sisa 
Judge, First Grade, Bara Barki, dated 
August 31, 1937. 

Mr. B. K. Dhaon, fcr the Appellant. 

Messrs. M. Ayub and M. L, Tilehri, for the 
Opposite Party. 


Judgment.—Tuis is an appeal under 
8. 49 ot the Kncumbered Estaies Act against 
the order dated August 31, 1937, passed by 
the Special.Judge, first grade, Bara Banki, 
on an application for amendment of a 
written statement filed under s,jQ of that 
Act. This application was made by Ganga 
Din, the réspondent jn this appeal. Tne 
applicant under s.4 in the case was the 
appellant Nazir Hasan Khan. 

It appears that another application under 
the Encumbered Hetates Act had been 
made. by one Krishna Bihari, alias. Manna 
Babu, and that the respondent Ganga Din 
had hied a written statement in that case 
also, which was before a Special Judge of 
the second grade. His written statement in 
this latter case was tiled on March 27, 1936, 
while in the case of Nazir Hasan Khan, it 
was filed on April 23, 1936. In both cases 
he mads claims against. the applicants on 
the basis of certain mortgages. . 

In the case of ‘Nazir Hasan Khan, Ganga 
Din referred in his written statement to a 
number of morlgages, but made claims in 
respect of sime ot them only. In the case 
of krishna Bihari, Ganga Din made claims 
in respect of seven mortgage-deeds. - 

Ganga Din's claim m Krishna Bihari’s 
application was deciaed by compromise in: 
espect of three out of the seven mortgage- 
deeds. In respect of ihe remaining {four,. 
his claim was dismissed on March 1, 1807. 
On “August 5, 1937, Ganga Din made an 
applicailon before ihe Special Judge of the 
hrs, giade, wLo was dealing wua Nazir 
Hasau Khan's application, asking that bis 
written statement in that case might be 
amended by. the addition thereto of. claims ° 
based on the four mortgage-deeds in respect 
of which his claims nad. been rejected by 
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the Special Judge of the second grade.. 


Nazir Hasan Khan objected to the amend- 
ment prayed, but Ganga Din’s application 
was allowed by the Special Judge of the 
first grade on August 31, 1937, in the order 
against which the present appeal has been 
preferred. s 

Neither tbe record of the proceedings 
before the Special Judge of the second 
grade nor any copy of the judgment of that 
Special Judge in which he rejected Ganga 
Din’s claims in respect of the four mortgage- 
deeds referred to, has been placed before 
us. It would appear fromthe order of the 
Special Judge of the first grade appealed 
against that the compromise by which the 
claim on the other three mortgage-deeds 
was settled did not cover in any way the 
four deeds now under consideration. The 
record of the Special Judge, second grade, 
was before the Special Judge, first grade, 
and in his order he. has observed ag 
follows: 

“It does not clearly appear as to how the claim for 
these four deeds was left out in that Court (the 
meaning of this apparently being that the reasons 
for rejecting the claim on these deeds are not clearly 
given), They are no doubt mentioned in the 
original written statement filed in the Court of the 
Special Judge, second grade, but subsequently it 
appears that no claim with reference to them was 
pressed, I come to this conclusion by reading the 
order of the Special Judge, second ‘grade, dated 
March 1, 1937,in which he decrees claim No.53-2 
relating to three mortgage deeds other than those 
which are in dispute here. Ag regards these four 
deeds, the learned Special Judge remarks in his judg- 
ment that the applicant of that case, namely Krishna 
Bihari, was not liable to pay the debts due under 
these four deeds”. 


Ag regards the merits cf the application 
made by Ganga Din for amendment of his 


written statement in the Court of the Special , C8 1 : 
stitute oné plaint for another. In Addanki . 


Judge, first grade, the 
remarked as follows :— 

“The difficulty is about the application of O. VI, 
r. 17, Civil Precedure Oode, and s. 9 (3), Encumbered 
Estates Act, and ss.5 and 14 of the Limitation Act. 
The provisions of s. 9 (3) of the Encumbered Estates 
Act are mandatory, but I think that they do not 
preclude the applicability of the Civil Provedure 
Code or the Limitation Act I quite feel that under 
the garb of this amendment, the creditor is putting 
new claims which he is precluded from doing under 
s.9(3) of the Encumbered Estates Act, but having 
regard to the broad principles of equity and the 
exceptional circumstances of this case and to the 
fact that litigation about these deeds was going onin 
the lower.Court, I allow the application for amend- 
ment subject to the payment of Rs. 25 as costs to the 
other side". 

It is not, in our opinion, necessary to 
consider at length why Krishna Bihari was 
at first thought to be liable on these mort- 
gages, Itis sufficient tosay that, accord- 


ing to the application for amendment made 


Special Judge 
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by Ganga Din on August 5, 1937. Krishna 
Bihari had purchased a portion ot the morte 
gaged property in execution of a decree 
against Nazir Hasan Khan. 

Section 9 of the Encumbered Estates Act 
provides that claims shall be presented 
within three months from the date of the 
publication of the notice referred to in this 
section, and that the Special Judge mav 
receive the written statement if presented 
within a further period of two months on 
his being satisfied by the claimant that he 
had sufficient cause for not presenting it 
within the period‘of three months. Since 
notice was published in Nazir Hasan Khan's 
case under s. 9 on February 8, 1936, it is clear 


that the additional claims made by Ganga . 


Din on August 5, 1937, were made long after 
the period of limitation had expired. It has. 
however, been contended on his behalf that 
he was entitled to amend his original 
written statement which had been made 


within time on April 23, 1934, having regard ` 


to the provisions of.0. VI, r. 17 of the Civil 
Precedure Code. This rule empowers a 


Court at any stage of the proceedings to , 


allow either party to alter or amend his 
pleadings in such manner andon such terms 
as may be just..It has, however, been 
held hy all or nearly all High Courts that 
this rule would not enable a party to alter 
the nature of his suit by the substitution of 
the addition of a claim founded on a differ- 
ent cause of action. We have been referred 
on this point to a large number of rulings, 
but we will mention only a few of them. In 
Kokamal Madhoram v. Gulab Singh 
Gurudat Singh, A. I. R. 1925 Bom. 248 (1) 
the Bombay High Court held that a plaintiff 
cannot by amendment be allowed to sub- 


Lakshmanacharyulu v, Madduri Venkata- 
ramanuja Choryulu, A. I. R. 1926 Madrar, 
827 (2) the Madras High Gourt observed 
that : 

“It is a cardinal mazim of the law of amendment 
not only that you should not amend soas to change 
the cause of action but you should not amend in 
such a way as will take away a valid defence 
under the law of limitation.” 


In Balkaran Upadhya and others v. Gaya 
Din Kalwar and others. I. L. R. 36 All. 370 
(3), the Allahabad High Court held that a 
Court had no power to allow amendment 
of the plaint by introducing a new cause of 
action after the period of limitation in 


(1) A I R 1925 Bom. 248; 87 Ind, Oas.. 481: 27 
Bom. L R 277. . : 


(2) A IR 1926 Mad. 827; 96 Ind. Oas. 700; 23 L 


W 771; (1926)>M) WeN. 392; 51 M. U J:414, 
(8) 56: Á 370;24 Ind; Casa 265; 17A L J 635, 
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respect of such cause of action had expired... 

Finally in Ma Shwe Mya v. Maung. Mo 
Hnaung, A. L R. 1922 P. O., 249 (4), their 
Lordships of the Privy Council observed: 

“All rules of Court are nothing but provisions 
intended to secure the ‘proper administration of 
justice -and it is therefore ‘essential that they 
should be made, to serve and be subordinate to 
that purpose, so that full powers of amendment must 
be enjoyed’ and should always be liberally exercised, 
but none the less no power has yet been given to 
enable one distinct cause of action to be substituted 
for’ another, nor to change, by means of amend- 
ment, the subject-matter of the suit.” 

Learned „Counsel for the respondent 
has argued ` that ‘actually there was no 
change in the nature of, the suit. The 


mortgage-deeds had been referred to in. 


the respondent's original written statement. 


It'is admitted, -however, that. no claim. 


‘was made on tHem and it is also admitted 


them was due.to the fact that a 
claim was being ‘made on them before 
the. Special Judge of the second grade. 
There can be no doubt whatever therefore 
that there was a material change in the 
claim made in the written statement, since 
further substantial amounts were claimed 
on the basis of no léss than four addi- 
tional morigage deeds, The respondent 
cannot therefore rely on O. VI, r. 
bring his additional claim within time. 
Reference was made by the . Special 
Judge, first grade,’ in, his order to ss. 5 
aud 14 of the Limitation Act. Section 14 
has not been referred to by Counsel, and 
we have no doubt that.it cannot apply, since 
thé person against | whom the claims were 
mide was different in ach case. As 
regards s. 5 the respondent would lay 
the blame on his Oounsel for advising 
him wrongly, but it has been held in 
various cases that thé mistaken, advice of 
Counsel is not sufficient to justify extension 
of time under s.5, un less the advice was 
given in good faith, that. is with due care. 
and attention. .We have been referred on 
this’ point to the case of Amrit Lal and 
others v. Phool Chand and others A. I. R. 
1938 Lab, 81 (5). It has not been contended 


that the respondent or his Counsel was, 


justified in believing that he was entitled 


Bihari, ` 
lower “Court observed in its order that it 
was realised during the proceedings in 


Pi ag IR 1922.P 0 249: 63 Ind. Oas. 914; (1921) 
ee R (1921) 30; 30 ML L T 28; 48 
5 832; 2 Bom. L R 682; 48 I A2I4 (P O). 
(5) AIR 1938 1 Lab. 81; 178 Ind. Oas. 510; I L 
. R.@888) Lah. 379; 40 P L R 986; 11 R L 464. 
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that Conrt that the claim . in Tespect of 
these deeds could not be pressed. ` : 

Even if it were held that the respon- 
dent had some justification for making 
the claim on Krishna Bihari’s application, 
it can hardly be doubted that he and 
his Counsel were negligent in not pre- 
ferring.in the Court of the Special Judge, 
firet grade, earlier. Actually they allowed 
a period of more than five months. to 
elapse afier. the claim had been, rejected 
by the.Spccial Judge, second grade, and-, 
the only explanation which has been offered 
for this delay is that they were consider- 
ing whether an appeal skould be preferred. 
against; the. order of the Special Judge, . 
second grade. In view of the observations 
of tue lower Court with regard to the 


. proceedings in the Court of the Special - 
that the omission to make any claim on J 


udge, second grade, we are doubtful 
whet her this explanation is true, and in 
any case wedo not consider that it would 
justify such a long delay. 

The lower- Gourt admitted that the 
respondent was putting in new claims ' 

which be was precluded from doing under 
s. 9 of the Encumbered Estate Act, and | 
we do not consider in the circumstances 
that tke. reasons given for  allcwing the: 
amendment are sufficient. 

We -accordingly allow this appeal, set 
aside the: order passed by the Special 
Judge of the first grade and disallow the 
application made by the respondent for the 
amendment of his written statement. ` ‘The ` 
appellant will recover his costs in- this 


_ appeal from the respondent. 


The appellant applied to this Court ‘twice 
for an order of stay of proceedings in the 
Court of the Special Judge first grade, 


. but this. application was not allowed,- it 


being considered that he would not be 
prejudiced if those proceedings were 
allowed: to continue. The effect of the 
order now passed on this appeal will ‘be 
that the decree awarded by the Special: 
Judge. against the - appellant will be modi- 
fied-in so far as it is based on the deeds 
with which this judgment is concerned, 
the. amount - being. reduced’ accordingly ` 


: together with the costs allowed. 
to sue on these deeds against Krishna. 


and it would seem from what the. 


Do j Appeal allowed. 
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_ NAGPUR HIGH COURT 
Second Appeal No 321 of 1937 
’ February 27, 1939 
fs Niyogi, Je 
SUNDERLAL SHANKER LAL—PLAINTIFP 
i — APPRILANT 
versus 
` AMRUT RAO DAULAT RAO— 
A RESPONDENT 
Mortgage — Subrogation — Property burdened with 
mortgages purchased by person as free from incum- 
brances — Purchaser subsequently on discovery com- 
pelled to redeem prior mortgage to protect his interest 
—Whether subrogated to rights of prior mortgagee 


‘Transfer of Property Act (IV of 1882), s. 92. 


.Where a person purchases a property for full price, 


free from any incumbrance and .then discovers in- ` 


cumbrances on it and is compelled to redeem the prior 
mortgage to protect his own interest, he is subrogat- 


əd to the rights of the prior mortgagee as against 


the subsequent mortgagee, Gokaldas Gopaldass v. 
Puranmal Premsukhdas (5) and Malireddi Ayyareddi 
v. Gopalakrishnayya (8), relied -on. Taibai Lazman- 
ráo. v. Wasudeorao(4), distinguished. f 

8. A. from the appellate decree of the 
Court of the’ Additional District Judge, 
Khamgann, dated August 21, 1935, in Civil 
Appeal No. 63-A of 1935, confirming the 


decree of the Oourt of the Second Subordi- . 


nate Judge, Second Class, Khamgaon, d:ted 
Angunt 31, 1935, in Civil Suit No, 13 of 
Messrs. R. N. Padhye and S. P. Kotval, 
for the Appellant. f 
Mr. V. K. Rajwade, for the Respondent. 
Judgment.—This is a plaintifi’s appeal 
from the concurring judgment of the 
Additional District Judge, Khamgaon, in 


Civil Appeal No 6?%-A of 1935 delivered. 


on August 21, 1936. 

Sawanjee executed a mortgage in favour 
of Zango on April 17, 1916, and another 
mortgage in favour of Punamchand on 
November 1), 1918. Therespondent Amrute 
rao purchased the propérty comprised in 
the two mortgages on January 6, 1919, for 


Rs, 1,500. The property was represented . 
.to ba sold free-from any incumbrance, as 


will be clear from the terms of the covenant 
of freedom from incumbrance contained in 
the sale deed, namely, “the aforesaid field 


has not been transferred to any one either - 


by mortgage, or patia or the like. And if 
it be found, the entire liability therefor 
shall be mine.” Zango, the prior mortgagee, 
filed a suit to enfcrce his mortgage. That 
was Oivil Suit No. 415 of 1919 in which 
he impleaded the respondent Amrutrao and 
the puisne mortgagee Punamchand. The 
respondent satisfied the preliminary decree 
passed in that suit by payment of Rs. 956-4-0 
in 1921 On March 14, 1931, Punamchand 
assigned his mortgagee rights to 
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appellant Sunderlal who instituted the 
suit out of which this appeal arises to 
recover the debt due on Punamchand's 
mortgage of 1918, The respondent claimed 
right of subrogation on the ground that 
he .had paid off the prior mortgagee, Zango. 
To escape frem this defence the appellant 
alleged that the respondent had retained 
with him Rs. 1,400 out of the consideration 
of the sale in his favour under an agree- 
ment to d'scharge the prior incumbrances 
and that consequently he was not entitled 
to hold the prior mortgage as a shield 
against the subsequent mortgage. The 
plaintiff's plea was negatived by both. the 
Courts below, who held that the appellant 
was bound to pay the amount due on’ 
Zango's mortgage, which had been paid 
off by the respondent, before he could’ 
claim foreclosure.of the property. . 
The . question which arises upm this 
appeal is whether in the circumstances of | 
this case the respondent was entitled to, 
be subrogated to the rights of the prior 
mortgagee as against the subsequent 
mortgagee, The lower Appellate Court 
relied on illustration 5 in the commentary 
on s. 92 of the Transfer of Property Act 
by Sir Dinshah Mulla. whichis based on 
Madho Singh v. Pancham Singh (1). The 
ease reported in Tota Ram v. Ram Lal 
(2; also took the view that if a third 
mortgagee pays off the first of the two 
prior mortgagees out of consideration left 
with him for redeeming both. the earlier. 
mortgages that he would be entitled to | 
be subrogated ta the position of the first’ 
mortgagee so 2s to enable him to claim | 
priority. That was also the view which I 
had taken in Mohanlal v. Mohammad Sujat 
(3). The learned Counsel for the appellant ` 
contends that in view of the Full Bench 


ruling of this Court in Taibai Lazmanrao | 


v. Wasudeorao (4) the respondent who was 
the purchaser of the property subsequent 


‘to the mortgages, is not entitled to claim 


subrogation against the puisne mortgagee 
unless there was an express agreement to . 
that effect in writing and registered as re- 


‘quired by s. 92 of the Transfer of Property 


Act as amended by Act XX of 1929. In 
order to bring the present case within the | 
ambit of that ruling, an attempt is made 


(1) 49 A 233; 101 Ind. Oas. 409; A I R 1927 All. 211; e. 
25 ALJ 15. 

(2) 54 A “97; 139 Ind. Oas. 107; A IR 1932 All. 489; 
(1932) A T. J 627: Ind. Rul. (1932) All. 524. i 
(3) 30 N L R 164; 144 Ind. Oas, 969; A I R 1933 Nag. 
155; 6 R N 38. : 

(4) IL R 1938 Nag. 206: 172 Ind. Oas. 142; AIR ` 
1937 Nag. 372; 10 R N 163; 20 N L J 253, 
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to: attack . the -concurrent finding that the 
respondent did not retain with him Rs. 1,400 
for discharging the incumbrances but that 
he paid .the full consideration to the mort- 
gagor. The burden of substantiating the 
Contention Jay on the appellant and it-has 
rightly been held by the Courts below that 
he failed to discharge it. From the recitals 
in the sale deed which have been repro- 
duced above, it is ‘clear that the mortgagor 
purported to sell an unencumbered property 
for Rs. 1,500 which were actually received 
by him. Nothing has been said here to 
induce me to interfere with that finding. 

. The position is this: the respondent 
purchased the property free from any ine 
cumbrance and yet he was compelled to 


discharge the first mortgage when it was- 


disclosed to him, The Full Bench ruling 
of this Court referred to above can have 
no application to this case in view of 
different set .of circumstances. It is true, 
as pointed. out in that case, that under 
B. 59-A of the Transfer of Property Act as 
amerded in 1929, the term mortgagors may 
include persons deriving title from them. 
The question whether a person who pur- 
chases. an unencumbered estate and then 
discovers. an incumbranee which he re- 
deems should be regarded as a mortgagor 
cr not, was, in that case, left open. That 
case discussed only the ‘respective rights 
of.a purchaser who purchased an encumber- 
ed estate that is only an equity of re- 
démption and a purchaser who purchased 
an unencumbered estate subject to the 
condition of paying off any undisclosed 
incumbrance. If -has, therefore, no appli- 
cation to the present case. 

The respondent paid.full . price of the 
property as if it was free from incumbrance. 
He had in the bargain to pay off the prior 
mortgage and that payment was made out 
of bis own funds to protect his own interest. 
He paid not only the price of the equity 
of redemption but also the debts which 
were charged.on the property when he 
purchased “it in ignorance of those in- 
cumbrances. Whether a purchaser of 
encumbered property. stands in the shoes 
of the mortgagor or not would depend 
upon the nature. and extent of the interest 
purchased. by ‘him, and alsothe nature of 
the agreement he makes. with the mortgagor. 
When 4 person: mortgages:his property for 
8 certain consideration he converts a part 
of his proprietary right . into -cash which 
becomes the- debt for which the property 
remains s security. What is left of: his 
right in the property is only an equity, of 
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redemption.’ If a purchaser’ purchases only 
the equity of redemption he stands in the 
position of the mortgagor and when he pays 
of the debt, he discharges a liability openly 
accepted by him. When. one purchases 
the equity of redqmption only but pays 
consideration exceeding tke price of the 
equity of redemption and intends 
that the surplus should be devoted to 
the discharge - of the incumbrances he 
stands in principle*on no different foot- 
ing. The respondent -in the present 
Case. cannot be put into the category of 
these persons. The mortgagor professed 
to' sell. him an unencumbered ‘ freehold and 
he never undertook to. discHarge any 
undisclosed incumbrance.- When he was 
compelled to pay off the: prior' mortgage, 
he did so. to: ssfeguard-his' own interest 
and ‘not that of the mortgagor. His case 
would therefore fall within the rnleenunciat- 
ed by their Lordships of the Privy Council in 
Gokaldas Gopaldas v, Puranmal Premsukh- 
das (5). When he paid off the first 
mortgage he might have intended either 
to keep alive that mortgage or let it merge 
in his ownership but, as their Lordships 
remarked, when there is no express evi-+ 
dence of such intention, the ordinary rule 
is- that a man having a right to act in 
either of the two ways, shall be assumed 
to have acted according to, his interest, 
that is to say, thé presumption would 
be in favour of the mortgage being kept 
alive. In Ayyareddi v. Gopalakrishnayya 
(6) their Lordships reiterated the rule in 
this way: 


“It is now settled law that where in India there 
are several mortgages on a property, the owner” of 
the property, subject te the mortgages may, if he’ 
pays ofan earlier charge, treat himself as buying | 
) his vendor 
orto putitin another way, he maykeep thein- 
cumbrance alive for his benefit and thus come in 
before a later mortgagee. This rule would not 
apply ifthe owner of the property had covengnted . 
topay the later mortgage debt, but in this case . 
there was no such personal covenant.” tof i, 


‘The present case must be decided on 
this principle inasmuch as there was no 


‘eovenant by the respondent to pay off the 


incumbrances, Nothing that was decided 
in: Lakshmi Amma v. Shankara Narayana 


(5) 10 O 1085; 11 I A 126; 4 Bar, 543 (P_ 0). j 
(&) 47 M 190 at p194; 79 Ind. Cas. £92; A I R 1924 
PO 36; 51I A 140; 22 A L J45; 46M LJ 164; 19 L 
W 215; 26 Bom. L R 204; 34 M-L T 1; 2 Pat. LR 99; 
100 & A L R 269; (1924) MW. N 290;39C LJ 
oy O WN 1025;L RSA (PG) 49; 1 O W N27 -- 
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Menon (1), Hira-Singh, v. Jai Singh (8) or 
Taibal Laxmanrao v..Wasudeorao (4) can 
-affect the authority of the two Privy Council 
decisions referred to above. 

Tt is unnecessary to go into the ques- 
tion whether s, 92 of the Transfer of 
Property Act has or Ras not retrospective 
operation, since if it has no retrospective 
operation the case would he determined 
on the well-recognised equitable principle 
laid down in the two Privy Council cases 
-and if it has retrospective operation, the 
case would fall to be governed by para. 1 
of s. 92 which does not require any 
registered instrument to confer the right 
of subrogation. 


The appeal is dismissed with costs. 
Counsel's fees Rs. 25. 
8. Appeal dismissed. 


(7) 59 M 359; 160 Ind. Oas. 137; A I R 1936 Mad, 
171;70 ML J 1; 8 RM 607; (1936) M W N 30;43 L 
W 23 (FB). 

(8) AIR 1937 All. 588;171 Ind. Cas. 153;I L R 


(1937) All 8-0; 1937 A L J 659-& 840; LOR A 228; 1937 


AL R8&C0(F B). 


MADRAS HIGH COURT 
Appeal No. 465 of 1936 
November 1, 1938 
ABDUR RAHMAN, J. 
. BOMAVARAPU BALARA MI REDDI— 
APPELLANT 


versus 
OFFICIAL RECEIVER. NELLORE— 
RESPONDENT 

Provincial Insolvency Act (V of 1920), a 5l— 
“Benefit of execution” — Decree-holder, if can retain 
costs from money realized by execution sale after 
admission of insolvency petition—Alttaching creditor 
and other decree-holders stand on same footing. 

Theexpression “benefit of the execution” in s. 51, 
Provincial Insolvency Act,cannot be so construed as 
to cover the net realization in execution after paying 
the costs. Consequently a decree-holder is not entitl- 
ed.to retain the costsout of the money realized by 
him in the course of the execution by sale held after 
the date of the admission of the petition. Swami- 
natha Ayyar v. Official Receiver of South Malabar (2), 
not followed. 

No distinction can be made between an attaching 
creditor and other decree-holders, so far as s, 51, Pro- 
vincial Insolvency Act, is concerned, Oficial Receiver 
of Tanjore v. M. .R. Venkatarama Iyer (l), 
spplied, ae ead 

A, against the order of the District Court, 
Nellore, dated July 9, 1936. 

Mr. K. Sankaranarayana for Mr. U, Ram- 
chandran, for the Appellant. 

Mr. K. Kuppuswamy, for the Respondent, 

_ Judgment.— This appeal raises a ques- 
tion of some importance, 
* interpretation of the word ‘benefis’ occurring 
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in s. 51 (1); Provincial Insolvency Act. The 
facts which have led to this appeal are 
that one Konjeti Seshiah filed a suit (0.8, 
No, 65 of 1931) for the recovery of money 
against Duvvur Rami Reddi and Subrama 
Reddi. This was decreed on October 7, 
1932; but before the decree-holder could 
bring his judgment-debtors’ property to 
sale in execution, an application for their 
aGjudication was presented. This was 
admitted shortly after. The decree-holder 
nevertheless proceeded wi'h his application 
for executicn and brought the judgment- 
debtors’ prcperty to sale. Before the pro- 
perty was sold and money deposited in 
Court, some other creditorg -who had also 
secured decrees against ‘these judgment- 
debtcrs applied for execution and rateable 
distribution under s. 73, Civil Procedure 
Code., In spite of the pendency of the 
insclvency petition, the properly was sold 
and the atteching creditors and the other 
decree-holders succeeded in drawing their 
proportionate shares out of the sale proceeds 
of their judgment-debtors’ property from 
the executing Court. After an order of 
adjudicatisn was passed against these 
judgment-debtors, the Official Receiver- 
applied for refund of the money drawn by 
the attaching creditors and the other decree- 
holders. This petition was allowed by the 
learned District Judge who, following a 
Madras case, permitted the attaching credi- 
tor to retain his costs out of the money rea- 
lized by him. Thesame treatment was not 
accorded to the other decreerholders and 
they were ordered to refund the whole of 
the money drawn by them. One of these 
decree-holders has appealed and it has been 
contended on his behalf that it was wrong 
for the lower Court to draw a distinction 
between the attaching decree-holder at 
whose instance the property was sold in 
execution and the other decree-holders who 
were held entitled to rateable distribution. 
An attempt was made to support this con- 
tention by certain observations made in 
Official Receiver of Tanjore v. M. R. 
Venkatarama Iyer (1). Thefacts have not 
been fully given in the report of that case 
but a distinction appears to have been 
attempted to be drawn on behalf of the 
appellant between the assets realized by the 
attaching creditor and those which were 
distributed amongst the other decree holders ° 
rateably. It was claimed on behalf of the 
Official Receiver that the attaching creditor 
alone was entitled to retain the money 

(1) 42 M L J 361; 68 Ind. Oas 512; AI R 1922 Mad. 
31; 15 L W 37; (1922) M W N 51; 30 ML T 67, 
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realized by him under s. 51; Provincial Insol- 
vency Act, and the other decree-holdera 
who shared the balance of the sale proceeds 
rateably were not entitled todo the same. 
This contention was repelled by the learned 
Officiating Chief Justice in the following 
words : tie PIP NG 

“Tt is contended that where the rateable distribution 
has been ordered under s. 73, Oivil Procedure Oode, 
the exception to 8.51 (1), Provincial Insolvency Act, 
only applies to the amount credited in favour of the 
attaching decree-holder and not to the amounts 
rateably distributed to the other decree-holders under 
the rection. No authority is quoted and we can find 
nothing in the wording of s. 51 to support such a 
view; nor is any reason suggested for such a differ- 
entiation.” . . 

This would show that the point which the 
learned Judges were called upon to decide 


in that case was entirely different from‘ 


what has to be decided now. The observa- 
tion that there was nothing in the words 
of s. 51, Provincial Insolvency Act, which 
would entitle a Court to differentiate bet- 
ween an attaching creditor and other 
decree-holders is relevant, but it must be 
admitted that it was made in that case 
with a different object. | 

The main ground of attack on behalf of 
the appellant relates to the interpretation 
of the words “tha benefit of the execution” 
used in s. 51 (1), Provincial Insolvency Act. 
The section reads as follows : 

“Where execution of a decree has issued against 
the property of a debtor, no person shall be entitled 
to the benefit of the execution against the Receiver 
except in respect of assets realized in the course of 
the execution by sale or otherwise before the date of 
the admission of the petition: 

It has been contended that the words 
“benefit of the execution” should be so con- 
strued as “to cover the net realization in 
execution after paying the costs”. It is not 
denied in this case that the assets were 
realized in the course of the execution by 
sale not before but after the date of the 
admission of the petition for insolvency. It 
would therefore follow that in these circum- 
stances no person, whether he is an attach- 
ing creditor or other decree-holder can be 
held entitled to derive the benefit of the 
execution against the Receiver. Would it 
be legitimate to contend then that a decree- 
holder should be entitled to retain the costa 
out of the money realized by him in the 
course of the execution by sale held after 
‘the date of the admission of the petition ? 
The words of the section are, in my opinion, 
quite unambiguous and the only answer to 
this question must therefore be in the 


negative. It cannol be denied that if per- 


“ mitted to do so, the creditor would be 


receiving the benefit-of the execution to" 
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the extent of the costs incurred by and 
awarded to.him. The learned Counsel for 
the appellant has placed his reliance on 
Swaminatha Ayyar v, Official Receiver of 
South Malabar (2; where a learned Judge 
of this Court when canstructing s. 51 of the 
Act observed as follows: ` 

“I agree that s. 51 does not vest the property which 
has been sold under such circumstances in the Official 
Receiver but it appears to me a reasonable interpreta- 
tion of the word ‘benefit’ to hold that it is the net 
realization in execution after paying the costs.” 

No ressors were given by the learned 
Judge for arriving at this conclusion and 
the while scheme of the Act appears to be. 
oppcsed to this interpretation. Would not 
a decree-holder by realizing bis costs out of 
tke proceeds of the sale, which have legally 
vested in tbe Receiver, derive a benefit for 
himself at the expense of other creditors ? 
The interpretation may have been cen- 
sidered to be justifiable in view of the’ 
provision contained in s. 73, Civil Procedure: 
Ccde,; according to which the proceeds of 
sale Lave to be applied first in defraying 
the expenses of the, sale before they are 
distributed amongst various decree-holders. 
But in view of distinct provision in the 
Provincial Insolvency Act which is relf- 
contained, a ecnsideration of the prcvisicns ` 
contained in any other statute would be 
wholly irrelevant and cut of place. Al 
though the case in Siwaminatha Ayyar v, 
Oficial Receiver of South Malabar (2) was 
decided in connection with a claim by an 
at aching creditor against the Official - 
Receiver, no distinction can be made bet- 
ween an attaching creditor and other decrees | 
holders, eo far as s. 5], Provire’al Insole 
vency Act, is concerned: The observaticns 
of the learned Officiating Chief Justice in- 
Official Receiver of Tanjore v. M. R. Ven- 
katarama Iyer (1) although madeé “in 
arother connection are apposite to this case. ' 
I would in the absence of any reason given 
by the learned Judge for bis opinion in 
Swaminatha Ayyar v. Official Receiver of | 
South Malabar (2), with great deference, 
decline to follow the interpretation placed 
by him on the word “benefit” in s. 51 of 
the Act. Forthe above reasons, I would 
hold that the appellant cannot claim to 
retain any benefit for himself out of the 
money which te had realized in his execu- 
tion. This appeal, therefore, fails and is 
dismissed with costs. 

N.D. Appeal dismissed. 

(2) 57 M 330; 145 Ind. Cas. 999; A IR 1933 Mad. 
me ey L J 402; 38 L W 389;6R M 180; (1933) M ; 
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NAGPUR HIGH COURT 
Civil Revision No. 81 of 1938 
December 8, 1938 
; GRUERR, J. 
KAMRUDDIN AND OTHERS— DEFENDANTS 
£ —APPELBANTS 
versus 
Tun MUNICIPAL COMMITTEE, 

KHANDWA—P.aintiges— Opecsits 
; Party 

Municipality—C. P. Notification No. 5931-1924- 
M-VITTI, dated October 25, 1932, Sch. 2(—Ammonium 
Sulphate and Sulphate of Potash, whether chemicals 
taxable under Sch. II (e)—Their use aa manure, 
whether makes  difference—Estoppel —Plaintiff 
Municipality held not estopped from holding defend- 
ant liable for tax—Wrong representations to 


oneself, if- estoppel. - 
Ammonium Sulphate and Sulphate’ of Potash are 


_ chemicals which are taxable under Sch. II (e; of 


O. P. Notification No. 593:-1924-M-VITI, dated October 


` 95, 1932, and the mere fact that they were to be 


used as manure does not take them out of the cate- 
gory of chemicals, There is nothing in the noti- 


_ fication to show that manures as such are exempted 


if they fall under a head which is taxed. A’ 
chemical does not cease to be a chemical because 
it contains impurities. 

There cannot be an estoppel on a point of law. 

According to the rules of a Municipality, chemi- 
cals were liable to Terminal Tax. The Municipali- 
ty did not taxthe defendant shopkeeper when he 
received the consignments of the chemicals. The 
Municipality subsequently sued the defendant to 
recover the tax. The defendant contended that as 
he was not taxed before he concluded that he was 
not liable and sold his goods on this basis and 
that the Municipality was estopped from subsequently 
holding him liable for the tax: 

Held, that the Municipality was not so estopped. 
Maritime Electric Co., Ltd. v. General Dairies (1) 
and Reg v. Blenkinsop (2), applied. 

Held, further that according to s. 115, Evidence 
Act, it would have to be shown that the Munici- 
pality had intentionally caused the defendant to 
believe that he was liable for the tax. 

If a person had been making wrong representa- 
tions to himself, this is no estoppel. 

C. R. App. for revision of the decree 
of the Court of the Small Oauses Judge, 
Kbandwa, dated December 23, 1937, in 
8. O. Sait No. 949 of 1937. 


Mr. Fida Hussain, for the Appli- 
canta. i 

Mr. Abdul Razak, for the Opposite 
Party. 


Order.—The claim of the Municipal 
Committee, Khandwa, against the defen- 
dants-applicants, Kamaruddin and Akbarali 
has been decreed for Rs. 322. This amount 
was claimed as a Terminal Tax at annas 
eight per muund on various consignments 
of Ammonium Sulphate and Sulphate of 
Potash imported by the defendants through 
Khandwa Railway Station for their shop 
“in Khandwa during the years 1933 to 
1935. The two questions for decision are 


` KAMRBUDDIN V. MUNICIPAL COMMITTER, KHANDWA 


(NAG. 443 


whether these substances are chemicals 
which are taxable under Sch. 2 (e).of 
Notification No. 5931-1924-M-VIII, dated 
October 25, 1932, and secondly, whether 
the plaintiff Municipal Committee is now 
estopped from holding the defendants 
liable. 

On the first point I have no doubt that 
the decision of the lower Court is correct. 
The defendants say that these consign- 
ments were imported as artificial mannre, 
but the mere fact that they were to be 
used as manure does not take them out 
of the category of chemicals There iş 
nothing in the Notification to show that 
manures, a3 such, ara exempied if they 
fall under a head waich is taxed. A 
chemical is described in the dictionary as 
a substance obtained or used in chemical 
operations. These substances were manu- 
factured by the Imperial Chemical Oom- 
pany of Bombay. Also, in the dictionary 
‘Ammonium’ and ‘Sulphate’ have the ab- 
breviation ‘chem.’ after them which means 
‘in Ohemistry’. In common parlance they 
are well-known. chemicals. The evidence 
which defendants have attempted to give 
to the contrary is useless. A chemical 
does not cease tu be a chemical because it 
contains impurities. 

On the second point also I agree with 
the lower Court that no egtoppel is made 
out. ‘There cannot ba an estoppel on a point 
of law, and also according to s. 115 of 
the Indian Evidence Act it will have to 
be shown that the Committee had inten- 
tionally caused the defendants to believe 
that they were not liable for the tax. 
Defendants’ contention is only that as 
they were not taxed at the time, they 
concluded that they were not liable and 
sold their goods on this basis; they are 
prejudiced because if they had known 
that the tax will be recovered, they would 
have charged higher prices to their custo- 
mers. Learned Counsel for the non-ap- 
plicant has referred me to a Privy Council 
case from Chanda, which is very apposite. 
This is reported in Maritime Electric Co. 
v. General Dairies (1), In that case the 
appellants had charged the respondents 
for use of electric energy required in the 
manufacture of ice-cream and other pro» 
ducts. By mistake the calculation was 
based on the actual dial reading of the 
electric meter, whereas in order to arrive 
at the correct amount of electric energy, 
it was necessary to multiply the dial 


(hb AIR 1937 PO 114; 168 Ind, Oas, 616; 9 R 
P 0 299; (1937) M W N 663; 46- L W 105 (P O). 
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reading by 
therefore charged only 1-10 of what they 
ought ‘to have been. The principles on 
which the plea of estoppel was negatived 
were that the appellants were not intend- 
ing to induce any course of conduct on 
the part of the respondents other than the 
payment of the amounts stated to be due, 
and secondly, that such a pleas- cannot 
enable the defendant to escape from a 
statutory obligation of such a kind, as the 
duty of each party was to obey the law. 
A similar case was quoted before their 


` Lordships, Reg. v. Blenkinsop (2), in which 


a Municipal body under a mistake of law 
had sent demands to a railway company 
for only one-third of the sums legally 


. due. The error continued for four suc- 


cessive years, and in the fifth year, when 
steps were taken to recover the amounts 
unpaid, the company set up an: estoppel 
based on the contention that it had acted 
on the statements sent to it and paid 
out the money in dividends, ‘but the 
estoppel was disallowed. The same princi- 
ples must apply to the present case. 

There are also peculiar circumstances in 
this case which show that the defence is 
inequitable. During the period when these 
consignments were being received, one of 
the defendants Kamaruddin was ‘himself 
Ohairman of the Tax Sub-Committee of 
the Municipality. In that capacity it was 
no doubt his duty to see to the proper 
collection of taxes, and he had a very 
special duty cast upon himself to see 
that the taxes for which he ‘himself or 
his shop was liable were duly collected. 
Even if such goods were Lot being taxed 
previously or if there had been no such con- 
signments before this, the record is not 
very clear on this point—still he ought to 
have been aware that prima facie such 
products did fall under the heading 
‘chemical’ and were taxable. As he was 
in a. position to direct the actions of the 
Octroi Moharrir in the matter, he is in no 
better position than if he heen 
making wrong representations to himself, 
which of course is no estoppel, and as 
he is one of the ‘partners in the shop, 
his brother, the other partner, likewise 
cannot be heard in equity in this 


defence. 


The decision is a correct and just one. 
The application is dismisseds with costs, 
Counsel's fee Re, 20, 

8. Application dismissed, 

2) (1892).1 Q- B. 43; 61L JMO 45; 68-LT 187 
40 W i 212; 56.J°P 246 18s et S 


10. ‘The respondents were. 


CALCUTTA HIGH COURT 
Application in Suit No. 1927 of 1934 
` July 4, 1938 =o 
AMEER ALI, J. A 
HONGKONG & SHANGHAI BANKING. 
CORPOR A TION—APPLIOANT 
$ versus 
PARESH LAL ROY—RESPONDENT 

Civil Procedure Code (dct V of 1908), s. 73, 
0. XXI. r. 48 (2)—Caleutia High Court Rules, 
rr. 37, 38—Raieable distribution, if applies to 
attachments of  salaries—Attachment of salary— 
Rateable distribution—Protection. - 

Order XXT, r. 48, Civil Procedure Code, cannot 
override the substantive provision in s.73 in the . 
earlier -portion of the Code, and therefore rateable 
distribution applies to attachments of salary which’ | 
is attachable-even though it is already under 
attachment by reason of O. XXI, r. 48. Velchand- 
Chhaganlal v. Musson (1), followed. 

‘A certificate from the Registrar must be attach- 
ed to an application for payment ` out and unless 
the certificate shows, blank no application for 
payment out ex parte can. be made under .r. h 
of the Calcutta High Court Rules, Where it is 
not blank, the applicant must apply for rateable | 
distribution under r. 38. In such. case, notice, 
unless dispensed with by.the Court, must be,given. . 
to all persons whose names. appear in the Registrar's 
certificate, It is only when this is done that the 
applications for attachment made by those other 
persons can be challenged; The Registrar's certifi- 
cate is intended, to show subsisting attachments, 
The fact that there has been a particular decree 
which has been transferred to another Court does 
not affect the matter for the purpose of the certifi- 
cate, and for purpose of rateable distribution it -re- 
mains a subsisting application for attachment, 


Mr. P. K. Dey, for the Applicant. 

Order.—This is an application for pay- 
ment out by the Hongkong and Shanghai 
Banking Corporation made in Ohambers on 
March 8, 1938. Idealt with the matter in- 
the usual rather hurried way, and asked 
the office to check. The certificate annexed 
(Annexure B to the petition). states that 
there is no attachment affecting the sum 
in the hands of the Registrar. It is signed > 
by Mr, Collet as Registrar. The office quite 
rightly sent the mattér back to me, The 
certificate (Ex. Bj is not the Registrar's 
certificate. It happens to be signed by- 
Mr. Collet as ‘Registrar’ because owing to 
our system of doubling, Mr. Collet looked 
at with one eye is the “Accountant-General’; 
looked at with the other he is the ‘Regis- 
trar This certificate; technically, is the 
‘Accountant-General’s certificate. It hap- 
pens to be signed by Mr. Oollét as ‘Regis- 
trar’ for a technical reason, the funds still. 
being apparently in the ‘Registrar's account’. 
This matter will become more plain when. 
I deal with the matter of procedure. When 
the matter came back to me on May 9, 
and I had. the. benefit, of, Mr, Dey's very: 
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complete and ingenious argument, the two 
other certiticates were availabie. [ refer-to 
what is really the Registrar’s certificate, 
and the Sheriff's certificate. The Registrar's 
certificate showed fiye applications for 
attachment including the one by the klong- 
kong and Shanghai Banking Curporation. 
‘Lhe gist of Mr. Dey's argument will 
appear from the note dictated by me at the 
time, which I annex. Shortly put, his point 
of principie was that O. XXI, r. 48, makes 
salary unattachable if it is already under 
altachment by reason of an order under 
O. XXI, r. 48. Therefore other applications 
pending the attachment are of no effect. As 
a matter of practice, he contended that the 
persons whose applications appear in the 
Registrar's certilicate must not be deemed 
to have valid and subsisting attachments, 
apart from the question of principle, be- 
cause for the most part their decrees have 
been transferred to other Courts for 
execution. I expressed a View on both 
Points, and Í was of opinion that tne case 
decided in Velchand Chhaganlat v. Mussun 
(1) was correct. lt was out of respect for 
Mr. Dey's argument, and from a desire to 
enquire from the office as to what had 
previously taken piace tnab {í reserved 
orders. 1 made sucn enquiry and Mr. Dey 
was Correct 1n stating to me that the view 
put forward by hım had, at any rate in 
number of instances, been accepted by 
the office. 1 discussed the matter ot princi-~ 
ple and practice with the Master, who 
agrees with the view whico | now express. 
First, with regard to the question of princi- 
ple: I have now still less doubt that the 
view accepted in Bombay is correct, shoruly 
for the following reasons :—Fuirst, that 
_ O. XXI, r. 48, canfiot override the substan- 
tive provision in the earlier portion of tne 


Code, 8.73. Secondly, L draw no inference. 


from O. XXI, r. 45, tothe effect that the 
intention was to make an exception from 
the rule relating to rateable distribution. 
Thirdly, 1 think ıt quite clear from our 
rules that rateable distribution is recognize 
ed as applying to attachments of salary : 
gee r. 41, On. XVIIE. 

I now ceme to tas question of procedure, 
equally important, and must make clear 
what |) consider to be the correct procedure. 
lt is complicated, but so long as the princi- 
ple of rateadle distribution applies, it 18 
nécessaty, and this case and others with 
which | have had to deal, convince me that 
itis unsafe to depart from it. Lam not 
suggesting in this case that the application 

(1) 14 Bom. L R633; 16- Ind. Oas. 640, 
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was not: perfectly bona fide. I have no 
doubt that“it- was, but an application for 
payment out’ may be made under 
On. XVII, r. 37, and ex parte only where 
the Registrar’ 8 certificate properly so called 
showed no prior applications ior attach- 
ment. From r. 39 it is quite clear that such 
an application must, no less than an appli- 
eaticn for rateable distribution, have 
attached to it tLe three certificates men- 
tioned in s. 39, namely the “Accountant- 
General’s” certiticate (which was attached 
to the petition in this case); secondly, the 
“Registrar's” certificate subsequently 
attached, and, thirdly, the “Sheriff's” certi» 
ficate which in this case is unimportant. 
Unless the certificate of the Registrar 
shows blank, no application for payment 
out ex parte can be made under r. 37, 
Where it is not blank, the applicant must 
apply for rateable distribution under r. 38. 
In such case notice, unless dispensed with 
by the Court, must be given to all parsons. 
whose names appear in the Kegistrars 
certificate. It is only when this is done thif 
the applicatians for attachment made by 
those other persons can be challengea. 
The Registrar's certiticate is intended, 
according to our practice, to show subsisting 
attachments. If the clam had been satis- 
tied, the Registrar's certilicate should not 
show the attachment, On the other hand 
the fact that there has been a particular 
decree which has been transferred to 
another Court does nor affect the matter 
for the purpose of the certilicate, and for 
purpose of rateable distribution, it remains 
a subsisting application for attachment. 
When the application is heard on notice: 
to the applicants for attachment, these 
questions can be gone into. The object of 
returning the application for attachment 
under O. XXI, r. 48, is so that these matters 
can be gone into. 

My view therefore on both points is as 
saa. : rateable distribution applies to 
attachments of salary, notwithstanding what 
has been done by this Court and the 
contentions that-have been put forward on 
this application. Secondly, the procedure 
laid down in the rules must be followed. I 
agree that it is complicated. So long as 
the principle of rateable distribution ig 
accepted, the machinery is necessary. I 
direct tperefore that the application is 
renewed on notice on the persons mentioned 
in the Registrar's certificate other than Pulin 
Krishna Koy. The application will be treated 
as an application under r. 338, On. XVIL 

8. Order, accordingly, 
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ALLAHABAD HIGH COURT 
Execution First Appeal No, 423 of 1937 
January 30, 1939 

BENNET AND VERMA, JJ. f 
SURAJ DIN—JUDGMENT-DEBTOR— 
l APPELLANT 
versus 
Firm NARAIN RaO PERMESHW ARI 
PRASAD—DegorgcE-HoLpER— 
3 RESPONDENT 
_ Limitation Act TX of 1908), Sch. I, Art. 182:5) 
—Appeal by judgment-debtor against decree—Mean- 
while execution of decree for costs stayed on 
furnishing security — Security bond by sureties 
mentioning no person as mortgagee—Appeal dismissed 
with costs —Decree-holder applying for execution of 
appellate decree for costs against sureties alone 
praying for realization of money by sale of 
hypothecated property —Application, if step-in-aid 
and also tf in accordance with law. 

During the pendency of the appeal the judgment- 
debtor applied for the stay of the execution of the 
decree for costs. That application was granted 
subject to his furnishing security to the extent of 
Rs. 2,060. Thereupon two persons, executed 4 
security bond, each of them undertaking liability 
to theextent of Rs. 1,000 for the due performance 
of the decree which might ultimately be passed 
against the judgment debtor in the security bond; 
mo person was mentioned as a mortgagee or as a 
person on whom any right to enforce or 1ealize 
the security was conferred. It merely contained 
an undertaking to pay. The appeal was ultimately 
dismissed and costs of the appeal also were 
awarded against the judgment-debtor. The decree- 
holder applied ior execution of the appellate 
decree for costs but only against sureties praying 


for realization of money by sale of property 
hypothecated by the security bond: i 
Held, that though Expl. D to Art. 182, 


Limitation Act had no application, yetthe decree- 
holder could take the benefit of the clause and 
therefore since the execution application against the 
sureties sought to take a step-in-aid of execution, it 
saved limitation for a subsequent application against 
the judgment-debtor. Haghunandan Prasad Singh 
v. Kaja Kirtyanand Singh Bahadur (1), and Muham- 
mad Hafiz v, Muhammad Ibrahim (2), relied on, 
Held, further that no person having been men- 
tiond in the instrument, and thus there being no 
mortgagee to whom the security was given, the 
security bond did not amount to a mortgage, and 
that therefore no question of a suiton that instru- 
ment arose. No separate suit to enforce the charge 
could be filed on the basis of the security bond. 
Hence an order for sale ofthe property charged under 
the security bond could be made by the Court to 
whom the execution cf the decree had been entrusted. 
The application therefore against the sureties was 
in accordance with law within the meaning of cl. 5, 
of Art. 182, Muhammad Hafiz v. Muhammad 
Ibrahim (2), followed. Khair-un-Nissa Bibi v. 
Oudh Commercial Bank, Fyzabad (3), distinguished. 


: Exn. F. A. from the decision of the Uivil 
Judge, Allahabad, dated September 22, 1937. 
Mesers. Ram Nama Prasad and Kanhaiya 
Lal, for the Appellant. í 
Mr. Gopalji Mehrotra, for the Respondent. 
Verma, J.—This is an appeal by the 
judgment-debtor against an order dismiss- 
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ing his objections to the application for 
executicn of the decree. The material 
facts as stated by the learned Counsel are 
these. Two persons, Bhajan Lal and Hira 
Lal, had executed a,sale deed in favour of 
the appellant, Surajdin, in respect of 
certain property belonging to them. The 
respondent before us was one of the 
creditors of the vendors and had brought a 
suit for a declaration that this sale was 
void and ineffectual because it had heen 
executed with the intent to defeat and delay 
the creditors of the vendors. Surajdin was 
the principal defendant to that suit. The 
suit was decreed and costs were awarded 
to the plaintiff. Surajdin filed an appeal 
in this Court against that decree. During 
the pendency of the appeal he applied for 
tLe s‘ay of the execution of the decree for 
costs. That application was granted subject 
to his furnishing security to the extent of 
Rs. 2,000. Thereupon two persons, Hazari 
and Mata Palat, executed a security bend, 
each of them undertaking liability to the 
extent of Rs. 1,000 for the due performance 
of the decree which might ultimately be 
passed against Surajdin. It is important 
to note that in the security bond no person 
was mentioned as a mortgagee or as a 
person on whom any right to enforce or 
realize the security was conferred. It 
merely contains an undertaking to pas. 
This fact is admitted by the learned Counsel 
appearing for tke appellant. Surajdin's 
appeal was ultimately dismissed by this 
Court on November 30, 1932, and costs of the 
appeal also were awarded to the respondent 
against Surajdin, It is this decree for costs, 
for the satisfaction of which Hazari and 
Mata Palat had stood surety, that is now in. 
execution. ae re 
_ The first attempt made by the deeree- 
holder-respondent for the realization of the 
amount due under the decree was ia the 
year 1933. On March 2 in that year the 
decree-holder filed his first application for 
execution. It was against the sureties, 
Hazari and Mata Palat alone and prayed 
for the realization of the money by sale of 
the property hypothecated under the 
security bond. Surajdin was not made a 
party to that application. It may be men- 
tioned here that the original suit has’ beén 
brought in the Court at Jaunpur, and this 
application for execution against the 
sureties was filed in that Oourt. While 


that application fcr éxecution against the 


sureties was pending, the decree-holder 


took certain steps against Surajdin which` 


proved infructuous, and the details of those 
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`> lof the judgment-debtor, 
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proceedings aie” not necessary for our 
present purpose. Surajdin, it was found, 
was Yesiding at Allahabad where he was 
in service. On February 8, 1936, 
decreesholder made an application to the 
Jaunpur Court praying for a transfer of 
_the decree to the Oourt at Allahabad. The 
Jaunpur Court passed an order granting 
this application and transferring the decree 
‘to Allahabad in March, 1936. In July 1936, 
the decree-holder made an application for 
„execution, as required by the Code, to the 
Court at Allahabad, to which the decree had 
been transferred, playing for the arrest 
Surajdin. It is 
this application which is the subject-matter 
of this appeal. Surajdin took a number 
of objections to the execution. The Court 
below has overruled ail those objections 
“and has directed execution to proceed against 
Surajdin by his arrest for realization of 
‘Rs. 2,000 plus the costs of the execution pro- 
‘ceedings, 
_ The only point argued before us on behalf 
of the appellant is one of lmitation and two 
grounds have been urged for holding that 
the application for execution made against 
the appellant is barred by time: (1) that 
the application of March 2, 1933, being 
againsi the sureties alone, does not save 
limitation as against Surajdin who. was 
-not a party to that application; and (2) 
that, in any event, the application dated 
March 2, 1933, against the sureties was not 
made in accordance with law within the 
meaning of Art, 1902 (5), Limitation Act, 
inasmuch as the decree-holder could proceed 
„against the sureties only by suit on 
Abe security bond and not by an application 
for execution. Having heard. the learned 
“Uounsel,. we have. come to the conclusion 
tuat there is no force in the contentions 
.put forward. The argument as to the first 
_ground mentioned above is based on Expl. 1 
to Art. 162, Itis argued that the sureties 
.were no parties to the decree and therefore 
-there was no decree, joint or several, to 
.which Hazari and Mata Palat were parties 
along with Surajdin,. Ib is contended that 
ixpl. 1 not being applicable, cl. (5) of the 
-Articie will not apply and that therefore 
he application for execution made. against 
Surajdin must be held to be barred by time. 
Reliance is placed on the casein Haghu- 
nandan Prasad Singh v. Raja Kirtyanand 
Singh Bahadur (1). li, seems to us, however, 
that the learned Counsel is not correct in 
contending that inasmuch as Expl. 1] is not 
applicable, cl. (5) of the Article.is ruled out, 
Q) 8 Pat 310; 120 Ind. Cas. 309; AIR 1929 Pat 
595; 11 P LT 220; Ind, Rul, (1930) Pat 21. 
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Clause 5 lays down that the period of three 
years would ran from the date of the final 
order passed on an application made in 


‘accordance with law to the proper Court for 


execution or to take sone step-in-aid of 
execution of the decree or order. In our 
judgment the application for execution 
made on March 2, 1933, against the suree 
ties was an application which sought to 
take astep-in-aid of execution of the dee 
cree, This isthe view that has been taken 
in this Court in Muhammad Hafiz v, Muham- 
mad Ibrahim (2). Atp. 158 of the report 


“the following passage occurs : 


“In our opinion, therefore, we are dealing with a 
case not contemplated by Expl. 1 to Art, 182 of 
Sch. I, Limitation Act. Weare driven back, there- 
fore, to cl, (5), and we can only put to ourselves 
a plain question: Does an application, asking the 
proper Court to execute the entire decree by the 
arrest of the person of a surety who has made him- 


- self liable for the satisfaction of the decree, amount 


to asking the execution Court to take a step-in- 
aid of the execution of the decree as against the 
principal whose liability the surety had taken 
upon himself? In the absence of authority to the 
contrary, the conclusion we have come to is that 
this question should be answered in the affirma- 
tive and that the decree-holders are in this case 
entitled to the benefit of cl. (5) of the Article.” 

We are in entire agreement with this 
decision, We hold therefore that the first 
gr.und urged by the learned Oounsel fails, 
‘Phe argument on the second ground ade 
vanced by the learned Cuunsel is that the 
decree-helder was not entitled in law to file 
an application for execution against Hazari 
and Mata Palat and that therefore the ape 
plication filed om March 2, 1933, was uot 
an application made in accordance with law 
and could not consequently save limitation. 
Keliance is placed on the decisicn of the 
Fall Benchin Khair-un-nissa Bibi v. Oudh 
Commercial Bank, Fyzabad (3.. It seems 
to us, however, that the case before us is not 
governed by that decision and that the rul» 
ing which governs it is the decision of their 
Loidships of the Privy Council in 
Raj Raghubar Singh v. Jai Indra Bahadur 
Singh (4), In the case before their Lcrdships 
a decree had been passed by the Court 
of the Judicial Commissioner of Oudh on 
March 4, 1907, 7. e when the Code of 
1882 was in force, the result of which was 
that a lady called Raghubans. Kunwar was 
not entitled to the possession of all the vil» 


448 


- brotight a suit against Sheo Singh, who was 


the brother of her deceased husband, for. 


. possession over the entire taluka of Mane wa, 
- The suit was decreed. by the Subordinate 


~ Judge. 
- delivered to her and the Subordinate Judge 


‘oe 


. extent of one lac of rupees, 


-Bhe applied that possession be 


put her in possession upon her providing 
security to restore the mesne profits to the 
Tne appellants 
before their Lordships were, or represent- 


_ ed, the persons who had given the necessary 


security. The Judicial Commissioner's Uourt 


“bad affirmed the decision of the trial-Ooarc, 


On an appeal by Sheo Singh to the Judi- 


-. cial- Uommittee, the decree passed by the 


- Courts in India was varied’ and it was de- 
` clared that the taluka with its accretions 
‘had passed to the defendant, tHe brother, 
. and that the plaintiff was- entitled only to 
“the private estate of her deceased ‘husband, 

‘The case was referred to the Court of the 
Judicial Commissioner to ascertain how 
. much of the property in dispute formed 


part of the taluka and how much was the 


private estate of the deceased tilukdar, 


The Court of the Judical Commissioner 
remitted the case-for enquiry to tne Subor- 
dinate Judge and he reported accordingly. 
‘Thereup.u the Court ot the Judicial Oom: 
mussioner passed tae uitimate decree dated 
Marco 4, i907, mentioned above, by 
which it was decided that out of the villages 
claimed by tne widow, 117 belonged to the 


_taituka and31 had formed part of tne private 


estate of the deceased, and the suit of the 
Plaintiff was dismissed in respect of the 
iis villages which belonged to the taluka. 
Un August 21, 1908, the Court of tne 
Judicial Oommissioner directed that the 
order of His Majesty in Council and its 
own decree of Maren 4, 1907, should be 


Bent to the Subordinate Judge und ordered 


Lim to ascertain the amount of tne mesne 
protits of the 11/ villages during the period 
wnat the widow had been in possession of 


tuem, but the Subordinate Judge was direct- 


eu not to make any order of payment until 
the whole case had been decided. It may 
be noted here tuat under. the Uode of lösz 


mesne prolits were ascertained in execu- 


dion proceedings and the provisions now 
contained’ in O. XX, r. 12, were laid 
down for the tirst time when the Code of 
1903 was passed. Therefore the proceedings 
which followed upon tne making: of the 
order of August 21, 1902, by the Uourt of 
the Judiciai Uommissioner, mentioned 
above, were proceedings in execution. Oa 
January 6, 1909, the respondent made -an 
application’. purporting to be under ss. 47 


steay DİN v. FİRM NaRAIN RAO PabMESAWARI PRasAD - (ALL) 


igs ic 
and 144 of the present Code; which had by 
thattime come into force, for fixation of 
mesne profits. Tne parties against whom 
the application was made were the widow 
and the sureties; and the relief prayed was 
that they might be declared liable for 
mesne profits of the 117 villages, the liabi- 
lity of the sureties being limited to one lac 
of rupees only. Among the objections raised 
by the sureties to this application was an 
cdjection to the effect tnat it was necessary 
for tne successful defendant, who had be- 
come entitled to mesne profits, to bring a - 
separate suit to enforce the charge and that 


“the application filed by him was not main- 


tainable. Their Lordships pointed out that 
no person having been mentioned in thé 
insturment, and thus there being no morte’ 
gagee to waom the security was given, the, 
instrument did not amount to a mortgage, 
and that therefore no question of a sult on 
that instrument arose. As we have stated 
above, tne security bond in the case before 
us is exactly similar to tne sesurity bond 
which was before their Lordsnips of the 
Privy Council, Having hsid that no sepa- 
rate suit to enforce tae charge could be 
tiled on the basis of an instrumsnt of this 
Coaracter, their Lordships remark at p. 19678 
of the report : 4 

‘lt remains therefore that here is an unquestioned 


ability, and there must be some mode of enforc- 


ing it and that the only mods of enforcing it muss 


‘be by the Oourt making an order in the suit upon 


an application to which the sureties are parties, 
that the property charged be sold unless before a 
day named the sureties tind ths money.’ 

16 seems to us Laat their Lorusnips clearly 


held that in acase in whicn the security bond 


is of the type that we have before us, an 
order for sale of tne property charged under 
the, security bond could be made by the 
Oourt to wRom the execution. of the decree 
had been entrusted. ‘he security bond 
which the Full Bencn had before them in 
Khatieun-niss Bibi v. Ouah Commercial 
Bank, lryzabad (3), was ou the other hand 
of a different cnaracter. . Tnat bund dis- 
uunctly conferred the right tu realize tne 
securlty on the Ouda Oummercial Bank, It 
was on this ground taat the Full Benco 
distinguisnuea the case ın Haj Haghubar 
Singh v. Jat Indra Bahadur singh (4), and 
heid that in tne case befure uem there 
was a mortgage and there was a mortgagee. 
Khaireun-nissa Bibi v. Oudh Commercial 
Sank, Hyzabad (3), is, tnerefore, Dob applice 
able to the facts of tne case before us. 
for the reasons given above, we dismiss 
this appeal with costs. 

- De 7 zi 


Appeal dismissed. 
"Page oF aia, Ega NIN. 
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SIND JUDICIAL COMMISSIONER’S 
_ COURT 
Criminal Revision Application No. 15 of 
1930 
June 1, 1933 
Davis, Je O. 
J KOOMAL TIKAMDAS—Appitioanr 
VETSUS 
EMPEROR —Opposits Party 
Criminal Procedure Code (Act V of 1598), es. 20), 
2038—Magistrate must deal with complaint according 
to s. 200 and sections following—s. 203 does not 
provide for isaue of O " summary—Criminal trial 
— Report of investigation or inquiry ordered by 
Magistrate—Magistrate should exercise hisown inde- 
pendent judgment. ; p 
. The question of issuing summaries is a mere 
administrative matter. lt is merely for the main- 
tenance by the executive authorities of a record of 
cases according to three classes and is not a judi- 
cial order passed under the Uriminal Procedure 
QOode at all. A Magistrate, when thereis a,complaint 
before him, must deal with it according to s. 200 
and the following sections of the Criminal Proce- 
dure Uode. lf he wishes.to postpone the issue of 
process under s. zv2, he must comply with the pro- 
visions of that section, and, if as a result of a 
preliminary inquiry he wishes to dismiss the com- 
plaint, then he must do su aceording tv the provi- 
sions of s. 204. in s. 2U3, there 18 no provision 


-for the issue of a“ O” summary. 


‘Procedure Uode at all. 
“issuing a Summary of cL 


The provisions of the Oriminal Procedure Cude 
contemplate that a Magistrate should exercise his 
own independent judgment when he receives the 
repòrt of the investigation or inquiry that he has 
ordered, and when he merely accepis without giving 
reasons the opinion of the Pohce Prosecutor, he 
cannot be said to have exercised his independent 
judgment. 

Ur. Kev. Appin. from an order of the 
Additional City Magisurate, Karachi, dated 
February 19, 1938. 

Mr. K. H. Nagrani, for the Applicant. 

Mr. Hatim B. Tyabji, tor the Crown, 

Order.— nis isun application to me to 
order further inquiryioto- the complaint 
ofthe applicant whieh, ib is the case of 
his AdvVucate, nas not Deen dealt win by 
tne lesrned Magistrate according to law ab 
all, because apparently tms complaint 
has been disposed of py a briet order 
which was as tollows: “Issue summary 
under ci. 0,” 

Now my impression’ has always been 
that tu question of issuing summaries 
is a meiv adminisivaiive matter. lb 1s 
merely tor tne maintenance by the exe- 
Culive authoriues of a record of cases 
according tothree classes andis uot a 
judicial order passed under the Uriminal 
Apparently by 
“O” tne 


Magisurate intended ib to be understood 


. thatthe case was neitner false nor true 


and he dismissed tue complant according- 
ly. Buta Magistrate, when there is a come 
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plaint before Lim, must deal with it 
tos. 200 and the following 
sections ‘ofthe Criminal Procedure Code. 
When he receives a complaint and takes 
cognizance of it under s. 200, Criminal 
Procedure Oode, he must examine the 
complainant under oath and reduce the 
substance of the examination to writing, 
subject to certain exceptions given in the 
three clauses to the proviso which did 
nut here.apply, and if he wishes to postpone 
the issue of process under s. 202, Oriminal 
Procedure Code, he must comply with the 
Provisions of that section, and if as a 
result ofa preliminary inquiry he wishes 
to dismiss the complaint, then he must 
do so according to the provisions of s. 203, 
Oriminal Procedure Code, but if the 
Jearned Magistrate refers tos, 203 he will 
find no provision forthe issue of a0" 
summary, and though apparently the 
Magistrate intended to dismiss tne com- 
plaint unders. 203, Criminal tbrocedure 
Uode, there is no express order that he 
has done so. Wleariy, then, this is a 
case wherein there should be a further 
inquiry and the Magistrate should act 
according to the provisions of the Oriminal 
Procedure Code. 

` Also it appears to me that the provisions 
of the Oriminal Procedure Uode contemplate 
that he should exercise his own indepen- 
dent judgment when he receives the 
Yeport of the investigation or 


that he does not exercise his independent 
judgment waen he merely accepts without: 
giving reasons the opinion of the Police 
Prosecutor. It is not for the Magistrate to 
Surrender his discretion or his judgment 
to that of tne Police Prosecutor, It is not 
desirable for me at this stage to discuss in 
any way. the merits of tuis case. All I 
would do is to refer the learned Magistrate 
toa judgment of this Gourt which it is 
true is available only in an unauthorized 
Law Report, Shivnath Sakibram Kaul v. 
Jethanand Moortjmal (1) but whica judge 
ment May he of assistance to him, and 
should behave any difficulty in optain- 
ing the volume of the law report in which 
this judgment is contained, I have no 
doubt toatone of the learned Advocates 
concerned will assist him with the loan of 
a copy. This case, therefore, should go back 
tarough toe District Magistrate, Karachi, 
to the learned Additional Uity Magistrate, 
Karachi, or such other Magistrate as the 

(1) AI R 1937 Sind 56; 167 Ind, Oas. 873; 38 Or’ 
UJ 510; 9 RS 206, 


inquiry’ 
that he has ordered, and it appears to me. 
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District Magistrate deems fit, for further 
inquiry and disposal according to law. 

8. Order accordingly. 





-ALLAHABAD HIGH COURT 
Civil Revision No. 112 of 1938 
March 8, 1939 
Motta, J. 
JAGULEO DUBE-— APPLIOANT 
VETSUS 6 
DEOKI NATH TEWARI—Opposire Party 

Civil Procedure Code (Act V of 1908), O. XXI, 
T. 2—Judgment-debtor alleging to have satisfied decree 
by payment by three instalments — Decree-holder 
denying payment of second instalment in proceedings 
under O. XXI, r. 2, by judgment-debtor for getting 
payments certified—Court certifying only last instal- 
mient as being within limitation — Decree-holder not 
putting decree in execution—Suit by judgment-debtor 
for recovery of instaiments not certified and not ad- 
mitted—Suit held premature — Refusal of Court to 
certify keid did not give cause of action. 

A judgment-debtor alleged that he had satisfied 
the decreas by payment in three instalments, but that 
the decree-holder djd not get these payments certified. 
In the proceedings instituted by- the judgment-debtor 
under.O, XXI, r. 2, Civil Procedure Uode, for getting 
the payments certified, the payments of the first and 
the third instalments were admitted by the decree- 
holder. The second payment was denied; the Court, 
‘Howéver, found that only one of the three paymente, 
that is:the last one, was within 90 days of the ap- 
plication and was consequently the only payment that 
could be certified under the law. it therefore pro- 
ceéded to pass an order certifying that payment but 
refusing to certify the ‘other two, The judgment- 
debtor instituted the suit claiming to recover thesum 
representing the first payment and also the second pay- 
meut which had been denied by the decree-holder. The 
décrae-holdér had not applied for the execution of 
his decree nor had he realized over and above the 
payments alleged to have been made by the judgment- 
debtor towarde the satisfaction of the decree : 

Held, that the mere fact that the decree-holder 
denied’ a particular payment which according to the 
plaintiff (jadgment-debtor) was made to him could 
not possibly givea cause of action to the latter, even 
if ib was assumed that the denial was false. Nor could 
the refusal of the Court to certify the payments at the 
request of the plaintiff on the ground that the period 
prescribed by the law for getting them certified had 
expired, afiord. any cause of action to the plaintiff. 
The plaintiff would have a cause of action only if the 
défendant put thedecree into execution and realized 
any amount from the plaintiff over and above the 
‘payments alleged to have been made byhim. Since 
the defendant had not done so, the plaintiff's suit was 
premature, S 

JO. R., against the decree of the Judge, 
Small Cause Court, Deoria at Gorakhpur, 
dated December 1, 1937, 


Mr. N. Upaahiya, for the Applicant. 
Mr. S. N. Misra, for the Opposite Party, 


- Order.—This is a defendant's applica- 
‘tion in revision unper 6. 25, Smal. Gause 
‘Oourts Act. It arises in the following cir- 
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cumstances. The applicant Jagdeo Dube” 
obtained a decree against the opposite party: 

Deoki Nath Tewari on November 23, 1933, 
from the Court of Smail Causes at Deoria. 

Deoki Nath Tewari eamẹ toCourt with the 

allegation that he fully discharged that dec- 

ree by making three payments, oneof Rs. 92 

on June 27, 1934, another of Rs. 50 on 

November 12, 1934, and the last one of: 
Re. 41-66 on lst Chait Sudi 1935. He 

alleged that thé applicant Jagdeo Dube: 

to whom those payments were made had 

agreed to get them certified in sacccrdance 

with the law by execution Court but failed 

to do so in spite of repeated requests made 

by the plaintiff. Thereupon the plaintiff 

instituted a proceeding on May 30,. 1935, 

under O.XXI, r. 2, Civil Procedure Uode; 

for getting those payments certified by the 

execution Court. In the course of that pro- 

ceeding the applicant Jagdeo Dube admit- . 
ted the first-and the last payments but de- 

nied the second payment of Rs. 50 as alleg- 

ed by the plaintiff. The Court, however, 

found that only one of the three payments, 

that is the last one, was within 90 days of 

the application and was consequently the 

only payment that could be certified under - 
the law. It therefore proceeded to pass an 

order certifying that payment but refusing 

tc certify theother two. It was in conse- 

quence of this order that Deoki Nath 

Tewari instituted the suit out of which the - 
present application in revision arises.. In 

this suit he claimed to recover the sum of 

Rs. 92 representing the first payment and 

also the sum of Rs. 50 representing the 

second. payment which had been denied 

by the applicant in the circumstances 

stated above, The learned Small Cause 

Court Judge has decreed the claim with 

the following brief order: ` 


“I have heard parties. The case is very clear. 
The plaintiff paid Ra. 183 to the defendant and 
when the defendant was called upon by theexecu- 
tion Court, he denied having got lis. 50. Hence the 
plaintiff is entitled tothe sum, The issue is decided 
accordidgly.” . | 

This decree is challenged by the appli- 
cant on the ground that the plaintiff had 
no cause of action and his suit was pre- 
mature. This contention is obviously sound 
and must prevail. It is admitted by the 
Plaintiff himself that the alleged payments 
were made towards a decree which had been 
Passed against him in favourof the appli- 
cant. The applicant has nct put his decree 
into execution and has not recovered any- 
thing from the plaintiff over and above the 
payments which, accorditg to his allega- 
tions, were made by Him ‘towards the “patie 
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faction of the decree. Itis difficult in these 
circumstances tu understand what cause of 
action the plaintiff had for bringing the 
suit. The mere fact that the applicant de- 
nied `a particular payment of Rs. 50-which, 
according to the plaintif, was made to him 
could not possibly give a cause of action 
tothe latter, even if it is assumed for the 
purposes of argument thatthe denial was 
false. Nor could the refusal of the Oourt 
to certify the payments at the request of 
the plaintiffon the ground that the period 
prescribed by the law for getting them 
certified had expired, afford any cause of 
action to the plaintiff. In my judgment the 
suit is in substance a suit for damages for 
breach of contract though no damages have 
in fact resulted sofar. The plaintiff will 
have a cause of action only if the defendant 
puts the -decree into execution and realizes 
‘any amount from tke plaintiff over and 
above the payments alleged to have been 
made by him. It is evident that if the 
Plaintiff bad sought only a declaration that 
the decree had been satisfied, his suit would 
have been barred under s. 47, Civil Proce- 
dure Code. It is obviously anomalous there- 
fore that heshould be allowed a decree for 
recovering the payments alleged to have 
béen made by him. Ido not wish to say 
anything asto whether any legal defence 
would-cr would not be open to the appli- 
cantif he puts his decree into execution 
‘and realizes any money from the plaintiff 
and thus drives fhe latter to institute a 
suit for'recovering the payments made by 
him. For the purposes of this revision, it is 
énough to hold that the plaintiff's suit was 
clearly prematire and should not have been 
decreed. The result therefore is that I allow 
this application in revision with costs 
throughout and setting aside the decree of 
the Court below dismiss the plaintiff's suit, 


D. Application allowed. 


LAHORE HIGH COURT 
First Appeal No. 236 of 1938 
December 5, 1938 
ADDISON AND Ram Laut, JJ. 
Firm CHUNI LAL-RALI RAM— 
z DEFENDANT —APPELLANT ` 
versus 
ALTAF-UL-RAHMAN—P aintire 
“AND oTHERS— DEFENDANTS — RESPONDENTS. 
Limitation Act (IX of 1908), s. 6 — Person in 
* mother's womb at time of alienation of ancestral pro- 
perty, whether can claim extension of time under s. 6 
while challenging alienation — Punjab Limitation 
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(Custom) Act (I of 1920), Art. 1—Pereon notin exists 
ence at time of alienation, if can challenge it. 

Although under certain systems of law, such as 
Hindu Law,achild en ventre sa mare is by a legal 
fiction and for certain purposes considered to be born 
in the sense that he has a right of inheritance in his 
father's property yet such a fiction does not govern 
the rule laid down by the law of limitation. The 
minority under the Limitation Act, begins at the date 
of birth and not at the date of conception. Mukam- 
mad Khan v. Ahmad Khan(2), Miran Ditta v. Bihari 
Lal (3) and Kehar Singh v. Hazara Singh (4), relied 
on. 

Hence where a person challenging the alienation 
of the ancestral property was in the mother’s womb 
but not born at the time of the slienation, he cannot 
be said to be a minor and cannot therefore claim an 
extension of time contemplated by s. 6, Limitation 
Act. 

An alienation of ancestral property cannot be 
challenged by a descendant who did not existon the 
date of the alienation. Allah Ditta v. Nazar Din (D) 
relied on. 


F. A. from the decree of the Sub-Judge, 
First Olass, Ambala, dated March 25, 1938. 
Mr. J. N. Aggarwal, for the Appellant. 
Messrs. Allah Din Malik and Manohar 
Lal Mehra, for the Respondent (Plaintiff). 
Ram Lall, J.—One Sondhe Khan cone 
structed a ginning factory at Khanpur in 
the Ambala District and he also had a 
brick kiln. In 1919 after the death of 
Sondhe Khan his son eatered into a part- 
nership with two firms of tinanciers, Shibba 
Mal-Brij Lal and Sohan Lal-Paras Ram, for 
this cotton ginning business. Each of the 
three partners had ani.equal share in the 
Profits and a guarantee was given that 
10,000 pakka maunds of cotton will be 
supplied for ginning. In 1921 the price of 
cotton suddenly dropped and there wasa 
loss of over Rs. 50,000 to be shared equally 
by three partners. In 1925 a suit was 
brought by the firm of Shibba Mal-Brij 
Lal against Abdul Aziz, son of sondhe 
Khan, for Rs. 24,000 being the principal 
amount due then together with interest, 
and on July 23, 1925,an ex parte decree 
was passed in favour of the plaintiff firm. 
On July 24, 1925, Abdal Aziz applied for 
setting aside the ex parte decree and the 
decree was set aside on condition of his 
paying Rs, 100 costs and furnishing reason- 
able security for the payment of tne decre- 
tal amount. On July 3, 1925, a security 
bond was executed by Abdul Aziz and his 
five sons Abdul Alim, Abdul Hakim, Abdul 
Rahim, Abdul Alim (?) and Abdul Qayum. 
In this deed it was recited that by way of 
security for the payment of the decretal 
amount and costs, the property situate at 
Khanpur and the cotton factory, etC., were 
hypothecated. ‘Ihe decretal amount could, 
.if necessary, be recovered by execution 
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against this property, subject to an already 
existing charge of Ks. 5,000 against a por- 
tion of the property. Ono March 5, 1927, 
Abdul Aziz and the firm Shibba Mal- Brij 
Lal entered into a compromise whereby 
Abdul Aziz was to pay only Rs. 10,000 
with interest at8 annas per cent. per 
mensem in annual instalments of Rs. 1,000 
each, but if a default was made in the 
payment of any instalment interest ut the 
rate of 12 annas per cent. per.mensem be 
charged. If three consecutive instalments 
were not paid, the entire amount of 
Rs. 10,500 would bé immediately payable 
and recoverable together with interest out 
of the property hypothecated. Two instal- 
ments were paid by Abdul Aziz and then 
default occurred whereon the decree-holder 
took out the execution of the decree and 
proceeded for the attachment and sale of 
the hypothecated property. The decree- 
holder sold the decree to the firm Gainda 
Mal-Radhe Lal who are now merged in 
firm Chuni Lal-Rali Ram, and this last 
firm is defendant No. 1 in the case. Abdul 
Aziz died leaving defendanis Nos. 3 to 6 as 
his sons. All these sons are joined in the 
execution of the deed cf July 3, 1926, 

The present suit was brought in March 
1937, by Altaf-ul-Rahman, the minor son 
of Abdul Alim, for a declaration that his 


reversionary rights"in the property would. 


“not be affected by the attachment and sale 
which should be declared to-be illegal and 
void as against his right. It was further 

urged in the plaint that the plaintifi’s 

grandfather Abaul Aziz was-a simpleton 
and that the transaction of. mortgage by 
way of security was nota prudent act, and 
that the property being ancestral could not 
be alienated except for valid consideration 
and. legal necessity which, according to the 
plaintiff, did not exist in the case, The 
defence was inter alia that the plainuif 
was not born at the time of the execution 
of the disputed alienation and that the 
suit was barred by time. I: was further 
denied that the alienation was without con- 
sideration and necessity. The learned Bub- 
ordinate Judge who tried the case neld that 

the plaintiff was born on October 13, 1926, 
and therefore was in his mother’s womb at 

the time of the execution of the security 

hypothecating the property in suit. He 
further held that though the discharging of 
an outstanding decree was a legal neces- 
sity justifying an alienation in tue ordinary 
circumstances, Abdul Aziz was not a sound 
businessman but was a spend-thritt and the 


act of alienation did not bind his grandson. 
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He therefore granted the plaintiff a decree 
declaring. that his reVersionary rights. to 
succeed to the disputed property were not” 
affected by the mortgage in question. The, 
firm of Obuni Lal-Kali Kam, defendant 
No. l, have appealefi to this Court through 
Mr. Jagan Nath Aggarwal, and Messrs. 
Allah Din Malik and Mohan Lal have 
appeared in support of the judgment of the 
learned Subordinate Judge. 

In my opision the matter is very short 
and simple. There is no allegation of fraud 
in this case. Fraud has neither been pleaded 
nor proved andthe quéstions are (1} whe- 
ther this alisnation can be challenged by a 
descendant who did not exist on the date of 
the alienation, and (2) whether the exten- 
sion of time; which is allowed to minors, 
can be given: to persons who were not in 
existence though in tneir mothers’ wombs 
at the date of alienation. Itappears to me 
that the transaction was complete on 
July 3, 1926, and on that day all the sons 
then living,.:that is ali tae reversioners 
who could have challenged the alienation, 
were ccrexecutants of the deed. In this 
aspect the deed cannot be challenged at all 
by anybody. In Allah v. Ditta Nazar Din 
(1) a Full Bench of the Punjab Chief Oourt 
held that the transfer of interest when coms 
plete could net be rescinded, A mortgage 
in this case was a contingent morigage 
wbich- was compleie dn July 3, and came | 
into effect then though it was enforceable 
only in the case of defaults in the payment 
of a certain number of instalments. In the 
case before tne Full Bench, the main point 
for consideration was whether or not the 
performanee of an engagement gave rise 
to a pecuniary liability, it 1s obvious in the . 
present case that such a pecuniary liability 
was being incurred if there was failure to 
pay certain instalments. lt is equally obvi- 
ous to my mind that what was intended. by 
the parties was in this case, as in the case 
before the Full Bencn, an immediate trans- 
fer of interest in tue property hypothe- 
cated. Viewed from this angle, the mortgage 
in question cannot be rescinded or im- 
pugned. 

Lf, on the other hand, the respondent has 
any right to chailenge, that rigut 18 limited 
by the Punjab Limitation (Custom) Act I 
or 1920. A suit fora declaration that an 
alienation of aucestral property would not 
be binding on a reVersioner must be 
brought wiihin six years of the registra- 
tion if the alienation is by registered. deed, - 

(1) 93 P R1916; 23 Ind. Cas. 474; A I R 1916 Lah, 
455 (F B). i ` j #4 
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The deed in this case was registered in Tuly 
1926. and therefore the presant suit is 
hopelessly out of time.. Under s. 6, Limita- 
tion Act, a minor can gat extension of time 
if he is under a legal disability at the 
time when a cause ofe action acerned to 
him. In the present case it appears to me 
that the plaintiff-respondent was not a 
minor at the time of the exaention of the 
mortgage deed when he was in his mothar's 
womb. The period of limitation ‘rans from 
the date of the execution of the deed and 
not from the date of the conception of the 
Plaintiff. Under certain systems of law, 
such as Hindu Law, a child en ventre sa 
mare is by a legal fiction and for certain 
purposes considered to be born in the sense 
that he has a right of inheritance in his 
| father's property but such a fiction does 
not govern the rule laid down bv the law 
of limitation. In Muhammad Khan v. 
Ahmad Khan (2) a similar point arose and 
Shadi Lal, O. J. said thera- that a person 
cannot be held to be a minor until he is 
born and that this proposition was so 
obvious th at it did not require any authority. 
That minority begins atthe date of hirth 
and not at the date of conception has been 
laid down in Miran Ditta v. Bihari Lal, 
54 Ind. Cas. 838 (3) and Kehar Singh v. 
Hazara Singh (4). In this aspect of the 
case, therefore, the plaintiff's right to sue 
accrued before he was actually born and 
his subsequent birth would not stop the 
statute of limitation running. I would hold 
therefore that on this ground also the suit 
should have been dismissed. For the Teas 
sons given above, I would reverse the judg- 
ment of the learned Subordinate Judge, 


accept the appeal and dismis ; 
with costs throughout. iss the suit 


Addison, J.—I concur. 


B. Order accordingly.. 


(2) 10 L 713; 116 Ind. Oas. 545; A ; 
30 P LR 737: Ind. Rul (1929) Tah. iaaa CE A 


a 54 Ind, Oas. 838; AI R 1920 Lah. 220; 51 PLR 
(4) 173 P W R 1912: 11 Ind. Oas. 60. 





ALLAHABAD HIGH COU 
First Appeal No. 162 of arti 
l February 24, 1939 
Allsop, J. 
ALLAH BUX— PLAINTIFF — 
Å PPBLLANT 
: Versus 
BUDHA AND OTHERS—DEFENDANTS— 
ESPONDENTS 


Appeal—Dismissa] for default—Appearance , 
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meaning of—Dismissal of appeal on ground that 
nobody appeared to argue case, held amounted to 
dismissal for default of appearance. 

~ Appearance in the legal sense does not moan a 
mere physical presence within a certain local area 
or a room or anything of that kind. It means that 
a party or somebody on his behalf either expressly 
in words or by his conduct demands an adjwlication 
from the Ccurt. It is possible that a party to a 
suit or other proceeding might physically be pre- 
sent in a Court and might not make his presence 
known to it. Tn these circumstances there is no. 
apperirance inthe legal sense of the term. . 

The Court adjourned the matter for a short while 
and was then told that Counsel's brief of the case 
had been lost. It was also stated that Counsel for 
the appellant was busy elsewhere and could not 
appear in Court. The Judge directed the party to 
engage other Counsel and offered to allow him to 
use the record of the Court to prepare his argu- 
ments. Some time wasallowad and after that when 
the cass was called, Counsel who by that time had 
put in his vakelatnama on behalf of the appallant 
said that he was unfortunately unable to prepare 
the case and conld not therefore argue on behalf of 
the appellant. The Court in its order explained the 
circumstances and finally said: “Nobody appears 
to argue this appeal. I therefore dismiss it with 
costa" : 

Held, that this was clearly an order dismiasing 
the appeal for default. Neither the appellant nor hia 
Oounssl asked the Court to decide the appeal on 
its merits even in the absence of arguments and 
therefore they did not, in the legal sense, put io an 
appearance. 


F. A. from an order of the Civil Judge, 
Muttra, dated March 21, 1938. 

Messrs. Shah Jamil Alam and S. B. L. 
Gour, for the Appellant. 

Mr. G. S. Pathak, for the Respondents. 

Judgment.—This is a first appeal from 
an order refusing to restore an appeal alleg- 
ed to have been dismissed for default. 
The learned Judge said that the appeal 
was not dismissed for default of appearance 
and therefore the Court could not order 
the restoration of the appeal, The appli- 
cation was disallowed with costs. It appears 
that the appeal was argued on one date 
and issues were remitted. On the date 
when the case was again fixed for hearing 
after the findings had been returned, Counsel 
for the appellant did not appsar. The 
Court adjouroed the matter for a short while 
and was then told that Counsel's brief of 
the case had been lost. It was also stated 
that Counsel for the appellant was busy 
elsewhere and could not appear in Céurt. 
The learned Judge directed the party to 
engage other Counsel and offered to allow 
him to use the record of the Court to prepare 
his arguments. Some time was allowed 
and after that when the case was called, the 
learned Counsel who by that time had put 
in his vakalatnama on behalf of the appel- 
lant said that he was unfortunately unable 
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to prepare the case and could not, therefore, 
argue on bebalf of the appellant. The 
Court in its order explained the circum- 
stances and finally said: “Nobody appears 
to argue this appeal. I therefore dismiss 
it with costs.” It seems to me that this was 
clearly an order dismissing the appeal for 
default. I think there can be only two 
courses. Hither the Appellate Oourt con- 
siders the judgment from which the appeal 
has been made and the grounds of appeal 
and any arguments which may be address- 
ed to him and decides the appeal on its 
merits or if refuses to consider the appeal 
at all because the appellant. has not 
appeared or failed todo something which he 
ought to have done. Undoubtedly the learn- 
ed Judge of the lower Appellate Court 
followed the latter course in this case. 
. It is argued on behalf of the respondent 
that probably the appellant was present in 
Court and certainly his Advocate was, and 
that therefore it cannot be said that there 
was a default of appearance. I think 
appearance in the legal sense does not 
mean a mere physical presence within a 
certain local area or a room or anything of 
that kind. Ithink it means that a party 
or somebody on his behalf either expressly 
in words or by his conduct demands an 
adjudication from the Oourt. It is possible 
that a party to a suit or other proceeding 
might physically be present in a Court and 
might not make his presence known to 
it. In these circumstances I should cer- 
tainly think that there was no appearance 
in the legal sense of the term. In the 
Present case it seems that neither the 
appellant nor his Counsel asked the Court 
to decide the appeal on its merits even 
in the absence of arguments and therefore 
1 should say that they did not, in the legal 
sense, put in an appearance. There may 
be rules as there are in O. XVII, Civil 
Procedure Code, that conduct of some kind 
may be deemed to be an appearnce, but in 
the absence of any such rule in O. XLI, I 
think we must take appearance in its 
ordinary legal meaning. [ think therefore 
that the learned Judge of the lower Appel- 
late Court was not right in dismissing this 
-application on the ground that the appeal 
was not dismissed for default of appearance. 
I think it was so dismissed and the learned 
Judge should consider the application on 
iis merits. If there was no reasonable excuse 
fcr tke default, the application can, of course, 
be dismissed upon that ground. I set aside 
“the crder of the learned Judge of the lower 
Appellate Court and direct that he shall 
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consider the application upon its merits, 

The costs of this appeal will abide the result. . 
D Order set aside. 





PATNA HIGH COURT 
Appeal No. 48 of 1937 
January 12, 1939 
Haretes, O J. AND Manowar LALU, J. 
Dulhin ANUPA KUAR—PratntipF— 
APPELLANT - ‘ 
TETIUS - te ere ee 

Babu RAMESHWAR NATH VARMA. 

AND OTHERS-—DSFENDANTS — RESPONDENTS 

Transfer of Property Act (IV of 1882), 2 83— 
Deposit, when good—Usufructuary mortgage— Deposit 
by mortgagor in name of persons, one of whom being 
not interested in mortgage amount—Deposit held not 
good—Persona interested refusing delivery of posses- 
sion of property—-Suit by depositor for possession 
—Interested persons, if liable for mesne.prefiia till 
decree ta passed. : F 

If it is found that oneof the persons in whose name 
the deposit is made, is not interested in the mortgage 
amount, then the deposit in the name of the persons 
really interested and such other person, cannot be 
regarded as a valid deposit. A deposit to be a good 
deposit must be one which would enable the persons 
entitled to take out the money forthwith. Ganeshi 
Lal v. Rohni Rukumdhuj Prasad Singh (1), Debendra 
Mohan Rai v. Sona Kunwar (2) and Madhavi Amma 
vy. Kunhi Pathumma (8), relied on. 

Where in the above case the mortgage regarding 
which the deposit ie made, is n usufructuary mort- 
gage, and the persons interested refuse to deliver 
possession on the ground that the deposit is not good, 
and the person making the deposit institutes a suit for 
possession, then because the interested persons cannot 
withdraw the amount without the permission of the 
uninterested person, the former are entitled to retain 
the possession until the matter is judicially decided 
andcannot be saddled with mesne profits upto the 
date of the decree insuch suit. 

A. from the original decree of the Sub- 
Judge, Chapra, dated December 18, 1936. 

Messrs. B. P. Sinha and K. K. Singh, for 
the Appellant. i 

Mr. -Rajeshwari Prasad, and Mr. J.: N. 
Sahai for Mr, A. A. Khan, for the Respon- 
dents, f 


Harries, C. J.—This is a plaintif’s appeal 
against a decree of ihe learned Subordinate 
Judge of Chapra partly decreeing his claim 
in a redemption suit. The facts of the case 
can be shortly stated as follows: On Sep- 
tember 20, 1909, defendant No. 5 executed 
a usufructuary mortgage bond in favour of 
one Bindhyachal Prasad, a practising 
Pleader. This bond was to secure a sum of 
Rs. 6,999-15-6. On September 4, 1933, de- 
fendant No.5 executed another usufructu- 
ary mortgage in favour of the plaintiff to, 
secure a sum of Rs. 9,000.. Out of this sum 
of Rs. 9,000 the plaintiff undertook to pay 
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the sum of Rs. 6,999-15-6 due from defen- 
dant No. 5 under the previous mortgages 
transaction. On August 22, 1934, the plaintiff 
deposited this sum in Court in the names 
of defendants Nos. 1 to 4, that is in the 
names of Babu Bireshwar Nath. Babu 
Dineshwar Nath, Babu Sureshwar Nath and 
Musammat Sanjharo Kuar. These were 
the brothers, nephews and widow of the 
original mortgagee. Notices were served 
on all the defendants on January 26, 1935, 
but the money deposited in Court was not 
taken out and possession was not given to 
the plaintif. On July 25, 1935, the present 
suit was instituted. I may add that defen- 
dant No, 1 died and that his two minor 
sons, Kameshwar Nath and Umeshwar Nath 
defendants Nos. 1 (a) and 1 (b), -were 
brought on the record in his stead. The 
defendants pleaded that the money deposit- 
ed was not sufficient and further that it 
had been deposited in the names of the 
wrong Persons. It was the case for the 
defendants that this mortgage in favour of 
Bindhvachal was really in favour of the 
joint family and that after Bindhyachal’s 
death the other members of the family 
became entitled to the money to the com- 
plete exclusion of the widow, defendant 
No. 4. As I have stated, the money was 
paid in the names of the brothers and the 
nephews of the deceased mortgagee and 
the widow, and it was contended on behalf 
of the defendants that the persons entitled, 
namely the brothers and nephews of the 
mortgagee, could not take this money out 
by reason of the fact that the widow had 
also been joined with them “as a person 
entitled to some share in the money. 

The learned Subordinate Judge came to 
the conclusion that the money deposited 
was the correct sum; but he held that the 
money belonged to the joint family, namely 
“the survivors after the death of Bindhya- 
chal. In his view the widow had no right 
whatsoever to the money and that she 
should not have been joined along with the 
other defendants in this deposit. Accord- 
ingly he held that the deposit was not in 
accordance with the terms of s. 83, Transfer 
of Property Act, and that the defendants 
were not bound to give up possession from 
the date of the deposit or from the date of 
the notices served upon them. Having held 
` that the sum was sufficient, he decreed the 
Plaintiff's claim for possession but refused 
to give the plaintiff anything by way of 
mesne profits from the date of the notices, 
namely January 26,1935. On behalf of the 
appellant it has been contended that the 
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learned Judge should have given mesne 
profits from the date when notices were 
served upon the defendants, that is, Janw 
ary 26, 1935. Counsel has argued that cf 
the mortgage stond in the name of Bindhys: 
chal the plaintiff was entitled to assume 
that Bindhyachal's brothers, widow and 
nephews would be entitled to some interest 
in this mortgage money at Bindhyachal’s 
death. He has notcontended before us that 
the finding that this was joint family pro- 
perty is wrong; but he has urged that the 
deposit made in their namss was a good 
deposit within s. 83, Transfer of Property 
Act. Once itis found that the widow had 
nn interest in this mortgage money, then a 
deposit in the names of the persons really 
interested and the widow cannot be ree 
garded as a good deposit. A depasit to be 
a good deposit must be one which would 
enable the persons entitled to take out the 
money forthwith. In ths present case the 
persons really entitled, namely the sur- 
vivors of the joint family, could not with- 
draw this money without the permission of 
the widow, though she had no interest what- 
sosver in it; and in my view as they could 
not withdraw the money immediately, they 
cannot be saddled with mesne profits up 
to the date of the desree. This view has 
been consistently held by the Allahabad 
High Court. In Ganesht Lal v. Rohni 
Rukumdhuj Prasad Singh (1) it was held 
that in order that the consequences attached 
by 8. 84. Transfer of Property Act, 1882, 
to a tender made under s. 83 of the same 
should ensue, it is necessary that the mort- 
gage money should be deposited to the 
credit of the real mortgages,. and of him 
alone. Hence, where the mortgagee was a 
person in whose family the custom of pri- 
mogeniture prevailel, and ha died Isaving 
him surviving twosons, a deposit of the mort- 
gage money to the credit of both the sons 
was nota valid deposit within the purview 
of s 83. This casa followed an earlier case 
in Debendra Mohan Rai v. Sona Kunwar (2) 
and a similar view was expressed by the 
Madras High Court in Madhavi Ammar. 
Kunhi Pathumma (3). 

The facts of the present case cannot be 
distinguished from the facts of the cases to 
which I have referred, and in my view those 
cases correctly state the law on this matter. 
In the present case the money having been 
dep sited jointly in the names of persons 


(1) 50 A 655; 108 Ind. Oas, 570; A I R1928 All, 311; 
25 A LJ 394. 

(2) 20 A 291: A W N 1901, 21; 1 A LJ 5, 

(3) 23 M 510. ` 
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interested and a person not interested, such 
could not be withdrawn at the will of the 
persons solely interested. That being so, 
the defendants in the. present case were 
entitled to retain possession until the matter 
had been judicially decided. The Court 
below has found that the persons interested 
‘are defendants Nos. 1 (a), 1 (b), 2 and 3 
‘and he has directéd that they are entitled 
‘to the money deposited. The learned Judge, 
“however, gives the plaintiff no mesne profits 
from the date of the decree, and in my 
` view this-is clearly wrong. Once it had 
been determined that defendants Nos. 1 (a), 
1 (b} 2 and 3 were the persons entitled to 
the deposit, the latter could have taken the 
money at once and given up possession. 
‘Apparently they did not give. up possession 
at once, and I do ‘not know whether they 
-have given up possession even now. In my 
‘view the learned Judge should have granted 
the plaintiff mesne profits from the date of 

‘the decreé which is December 18, 1936. 
` The amount of these mesne profits will be 
ascertained in proper proceedings. For the 
reasons which I have given, I would there- 
fore allow this appeal in part and vary the 
decree of the’ Court below in the manner 
indicated above. The appellant is entitled 
to half the costs of this appeal. Defendants 
Nos. 1 (a) and 1 (b) are minors who are 
represented in this Court through their 
guardian ad litem. The appellant has not 
paid anything towards the costs of the 
guardian, and in my view, he must pay a 
sum of fifty-two rupees as guardian's costs. 


Manohar Lall, J.—I agree. 
D. Appeal allowed in part. 


NAGPUR HIGH COURT 
Second Appeal No. 16 of 1937 
í December 9, 1938 
GOST -© Niyog, d. 
TUKARAM MANBAJI YEOLE— 
PLAINTIFF - APPELLANT 


i ` versus ; 
SHRIKRISHNA alias KISAN LAL 
AND ANCTHER—DEFENDANTS-——RESPONDENTS 

Transfer of Property Act (IV of 1882), s. 55 (6) 
(b)—Rights of purchaser—Guardian agreeing to sell 
minor's property for payment of debts binding on 
+ minor and receiving earnest money—Purchaser, whe- 
ther entitled to a charge on minor's property for 
earnest money on guardian's refusal to fulfil ayree- 
ment... ANG c kai d 

“The minor's estate is liable for a debt which is 
binding on him under his personal law, although the 
debt may not have been expressly charged on the 
estate, 
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Where the minors are badgered by. their creditors 
for the debts'‘which are binding on them under their 
personal law, it is natural for the guardian to remove 
the pressure of the minor's estate, by selling a part 
of their property. Where therefore in such a case 
the guardian agrees to. sell a part of the minor's 
property and receives garnest money, the sale con- 
templated under such agreement is of a nature that 
is binding on the minors, and ifthe guardian declines 
to fulfil the agreement, the purchaser is entitled toa 
charge on the property affected by the contract of 
sale in his favour to the extent of the minor's in- 
terest in the property for the amount of any pur- 
chase money properly paid byhim in anticipation of 
the agreement being implemented bya regular con- 
veyance, Allthat the Court has to seeis whether 
or not the sale of the property was dictated by legal 
necessity or by considerations of benefit to the 
minors, Lalchand v. Narhar (2)and Keser v. Munna 


(3), referred to. - 
. A. from the appellate decree 
of the’ Court of the Fourth Additional 


District Judge, Nagpur, dated September 


24, 1936, in Civil Appeal No. 10-B of 1938, 


modifying the decree of the Court of the 
Subordinate Judge, Second Olass, Katol, 
dated June 21,1935. . . 

Mr. M. N.Gadgil, for the Appellant. 

Mr. V. R. Dhoke, for the Respondents. 

Judgment.—This is a plaintiff's appeal 
from a reversing judgment of the 4th 
Additional District Judge, Nagpur, deliver- 
ed on September 24, 1936, in Civil Appeal 
No. 38-B of 1935. ; 

The facts are that on March 18, 1934, 
the defendant No. 1 Musammat Radhabai 
acting as guardian of her sons defendants 
Nos. 2 and 3 Shrikisan and -Sitaram 
entered into an agreement t^ sell their 
fields specified in the plaint for Rs, 8,750 
out of which she received Rs. 500 in 
cash and the balance was to be received 
in the shape of an undertaking by the 
purchaser to satisfy the seller's-debts due 
to other creditors. The defendants having 
failed to implemert the agreement, the 
purchaser filed asuit out of which this 
appeal arises to recover Rs. £00 which 
he had paid as earnest money. He speci- 
fically alleged in the plaint that the 
transaction was for the benefit of the 
minors. ‘The defendants did not ex- 
pressiy deny that it was beneficial tothem 
andon the contrary through the oral 
statement made bv their Pleader admitted 
that at the time of the contract itself, the 
purchaser had undertaken to pay Rs. 8,250 
in this way: Rs. 3,000 to Bhikulal Nabira 
of Katol, Rs. 2,400 to Govindrao Joshi of 
Paradsinga and Rs. 2,450 to Asaram 
Mathuradas of Wadona. Ib is pertinent 
to notice.that the defendants after having 
broken off the agreement with the plaintiff 
sold off their fields by two sale deeds to . 











_ satisfy the debts of their creditors. 
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Both 
the Courts below have found that the 
minors had received benefit, but while 
the original Court deereed the plaintiff's” 
claim, the lower Appellate Court dismissed 
the suit on the grounds that unless it was 

_ charged on the property of the minors as 
laid down in Jhitibai v. Tejmal (1) that 
money. was not liable tobe paid out of 
minors’ estate. 

I. have no doubt that the lower Appel- 
late Court's view is erroneous. All that 

_the Court has to see in such a case as this 
is whether or not the sale of the property 


. was dictated by legal necessity or by 


considerations of benefit to the minors. 
In the present case there is overwhelming 
evidence to show that the minors were 
badgered by their creditors. They did 
not plead thatthe -old debts were such 
as were not binding on them under their 
personal law. It was natural for the 
guardian to remove the pressure of the 
minor's estate, to have sold a part of 
their property. It must, therefore, be held 
that the sale which was contemplated in 
the agreement for sale under consideration 
was of anature that was binding on the 
minors. 


The only question that remains for 
consideration is whether the lower Appel- 
late Court's view that unless the minors’ 
estate was specifically charged, it could 
not be liable is correct. That principle 
was no. doubt enunciated in Jhitibai v. 
Tejmal (1) butin Lalchand v. Narhar (2) 
it was explained by Prideaux, A, J. O. 
who observed that the minor’s estate would 
be liable forthe obligation incurred by 
the guardian under the personal law to 
which heis subject. The proposition is 
now well settled that the minor's estate is 
liable foradebt which'is binding on 
him under his personal law, although 
the debt may not have been expressly 
charged on the estate. Mere omission to 
create a charge on the minor's estate 
is not by itself material, but in the 
present case even that consideration does. 
-not arise. The guardian mother went 
much further than merely creating. a 
charge. She entered into an agreement to 


_ Sell the property and received Rs 500 as 


earnest money. Under s. 55 (6) (8), 
Transfer of Property Act, the purchaser 
is entitled to a charge on the property 
nd? e N L R 109; 41 Ind. Cas. 35; AI R 1916 


ag. 11. 
(2) 24 N L R 54; 89 Ind. Cas. 896; A I R1926 
Nag. 31, | 
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affected by the contract of sale in his 
‘favour to'the extent of the seller's interest 
in the property for the amount of any 
purchase money properly paid him ino 
anticipation of the agreement being im- 
plemented by a regalar conveyance. In 
Kesar v. Munna (3) Mittra, A. J. C. held 
that a charge which is. created under 
s. 55 (6) (b) ofthe Transfer ` of Property 
Act has the same force as if it had 
been created hy act of the parties. There 
can be no escape from the position that 
the property is subject to a charge, 
If so, itis immaterial whether that charge 
happens tobe created by act of parties 
or arises by operation of law. S 

Inasmuch as the sale was of a nature 
binding on the minors and the property 
comprised in the sale became charged 
with the purchase money, it is evident 
that the purchaser is entitled to recover 
his money- out of the minors’ estate. 

The lower Appellate Court's decree is 
set aside andthe decree of the Court of 
first instance restored. The appeal succeeds 
with costs of this Court and the lower 
Appellate Court. Costs of the first Court 
will be paid as ordered by that Court. 
Counsel's fees Rs. 30. 


S. Appeal succeeds. 


(3)13 N L R 19; 39 Ind. Oas. 50; A I R 1916 
Nag. 78. i 


BOMBAY HIGH COURT 
Second Appeals Nos. 517 and 518 
of 1936 
December 16,1938 
Beaumont, O. J. AND Loxur, JJ. 
NAMDEV KRISHNA CHAUDHARI — 
PLaIntigF—APPELLANT 


VeETBUS ` 
GOVARDHAN NANABHAI GUJARATAI 

AND OTHERS—DEFENDANTS— RESPONDENTS 

Civil Procedure Code (Act V of 1908), 2. 51, 
0. XXI, rr. 30, 64, Sch. III, Para. 11—Sale of 
judgment-debtor’'s property without attachment— 
Validity of. 

A person obtained a compromise decree against 
a judgment-debtor for payment of a sum of money 
and the judgment-debtor consented to his property 
being attached. But there never was in fact any 
attachment. However the Court made an order for 
sale and sent the record to the Collector under 
s. 68, Civil Procedure Code, and the Collector sold 
the properties in dispute to the judgment-creditor 
in execution of his decree, while the same was 
privately sold by the judgment-debtor to the appel- 
lants who sued for declaration and injunction: 

Held, that rr. 30 and 61 of O. XXI, Oivil Proce- 
dure Code, did not limitthe powers given bys. 51 
to soll without attachment, the absence of which 


kad 
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did not vitiate thé sale, nor was the judgment- 
‘creditor guilty of any irregularity. Sorabji Coover- 
ji v. Kala Raghunath (2), Mahadeo Dubey v, Bhola 
Nath Dichit (3) and Sakharlal v. Pirojshah (4), re- 
ferred to. - a Í 

S. A. from the decision of the District 
Judge, East Khandesh at Jalgaon, in 
Appeal No, 203. of 1935. 

Mr, Y. V. Dixit, for the Appellant. 
. Messrs..W.B. Pradhan and G.. S. Gupte, 
for the Respondents. 


. Beaumont, ©. J—These two appeals 
raise a similar point of law in execution 
and it is sufficient to state the facts 
in Appeal No. 517. The -respondents in 
the year 1927 obtained a compromise 
decree against a judgment-debtor for pay- 
ment of a sum of money and the judgment- 
debtor consented to his property being 
attached, But it is in my opinion quite 
clear that there never was in fact any 
‘attachment. As pointed out by the Privy 
Council in Muthiah Chetti v. Palaniappa 
Chetti (1), an order for attachment isone 
thing, and attachment another. Here there 
was no attempt to comply with the pro- 
' visions of O. XXI, r. 54, Civil Procedure 
Code. Therefore in fact there was no 
attachment. However the Court made an order 
for sale and sent the record to the Collector 
under s. 68, Civil Procedure Code, and 
the Collector proceeded to sell the pro- 
perties in dispute, which are three survey 
numbers, viz. Nos. 7, 89 and 36, to the 
respondents, and the Mamlatdar thereupon 
asked the present appellant, who was in 
possession, to vacate. The appellant 
declined to -vacate and started this suit 
for an injanction to restrain the respon» 
dents from interfering with hie possession. 
The appellant had purp-rted to purchase 
the suit properties from the judgment- 
-debtor before the date of the sale, but -after 
the record had been sent to the Collector. 
There having been no attachment of the 
property, the judgment-debtor prima facie 
would have been entitled to sell to the appel- 
lant. Butit is admitted that by reason of 
para 11, Sch. HI to the Civil Procedure 
‘ Code, the judgment-debtor could not 
“convey any title to the property after the 
record had been sent to the Oollector. 
The case therefore which the appellant 
‘makes is that the sale by the Court through 
the Collector without attachment was a 
nullity, and therefore the respondents are 
not entitled to oust him from p^ssession. 

(1) 30 Bom. L R 1353; 109 Ind. Oas. 626;A I R 
1998 P O 139; 55 LA 256; 51 M 349; 26 A L J 616: 


32 O WN 821; 48 OL J ll; 8LW1,50WN 
759; 55 ML J 322 (P O). ie 
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The respondents object that the suit ig 
misconceived, and certainly it is rather 
a curious form of procedure for a person, 
who is in possession of land without 
title and is therefore a tre8passer, to try 
and prevent somebody who claims to be 
the owner from taking proceedings against 
him. As a rule, the strength of a tres- 
passer lies in defence, and not in offence. 
However, in this case the Manlatdar had 
made a claim against the appellant for 
possession and he would have had to 
give up possession or elsetake some step 
to regularize his possession. I think, there- 
fore, that he was entitled, in the peculiar 
circumstances of this case, to apply for 
an injunction. The question which we 
have to determine is whether a sale in 
execution is a nullity if it is not preceded 
by attachment. That isa question on-which 


there has been a conflict of opinion between 


Benches of this Court of co-ordinate jurisdic» 
tion with ourselves, and we must decide 
on the merits) which decision we think 
right. R 

I will consider the matter first as it arises 
under the Code apart from authority. Bec- 
tion 51, Civil Procedure QOode, provides 
that subject to such conditions and limita- 
tions as may be prescribed, the Court 


‘may, on the application of the decree- 


holder, order execution of the decree 


‘(amongst other methods) by attachment and 


sale or by sale without attachment of any 
property. S> that clearly «under that 
section the Court can sell without attachment. 
Section 121, Civil Procedure Code, provides 
that the rules in Sch. I shall have effect 
as if enacted in the body of the Code. 
Then O. XXI,r. 30, Civil Procedure Oode, 
which deals with the mode of execution, 
directs that every decree for the payment 
of money may be executed by the deten- 
tion in the civil prison’ of the judgment- 
debtor, or by the attachment and sale of 
his property, or by both. And O. XXI, 
T. 64, Civil Procedure Code, which is headed 
“gale generally,” provides that any Court 
executing a decree may order that any 
property attached by it and Hable to sale, 
or such portion thereof as may seem neces 
sary to satisfy the decree, shall be sold, 
Now the question seems to me to be 
whether the effect of rr. 30 and 64, O. XXI, 
is to limit the power expressly given by 
8. 51 to sell without attachment. In my 
opinion, so to hold would be to place too 
wide a construction upon the language of 


v.30 and r. 64, It istrue that both -those. 


rules do enable the Court to execute a decree 


£ 
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by, attachment and sale, but. neither . of 
them expressly negatives the power given 
by s. 51 to sell without attachment, and 
normally the. judgment-creditor would, for 
his own protection,. attach property. If 
he does not do so, Re runs the risk of 
the judgment-debtor making a title to 
some third party; but it is difficult to 
see why, if the judgment-creditor chooses 
to dispense with attachment, that should 
be held to nullify a sale in execution. 

: Most,of the High Courts take the 
‘view that absence of. attachment. is an 
irregularity, but dces not vitiate the sale. 
I have some difficulty in appreciating 
that point of view. It seems to me that 
if the effect of s. 5L and rr. 30 and 64 
of O. XXI, of the Code read together is 
.to provide that the-Court can only sell 
Property which it has attached, then it 
cannot sell property which it has not 
attached, and any attempted sale is a 
nullity, On the other hand,if the effect of 
tr. 30 and 64,0. XXI, is not to take away 
the express power given by s. 51 to sell 
without attachment, then I cannot see why 
the.execution creditor is guilty of any irregu- 
larity in ‘not having . adopted a course which 
he was not bound to adopt. In my opinion, 
as I have said, the rules in question do not 
deprive the judgment-creditor of the power 
expressly given to him by s. 51 to sell 
without attachment. That view, however, 
- did not prevail in this Court in Sorabji 
Ccovarji. v. Kala Raghunath (2), where 
. Sir Basil Scott, O. J., in giving the judg- 
ment of the Court, said: “Property can 
only be brought to sale after it has been 
duly attached,” and he then held that 
although the property had in that case 
.. been attached, the attachment had been 
brought to an end under r. 55, O. XXI, 
by payment to the judgment-creditor before 
the sale, and the sale was set aside. So that 
“that case is an authority for the proposition 
that a sale in execution without attachment 
is a nullity; but it is to be noticed that 
the Court gave no ground for its opinion, 
and it appears from the argument that 
the Court relied on a decision of the 
‘Allahabad High Oourt, Mahadeo Dubey v. 
‘Bhola Nath Dichit (3), which was given 
under the old Code which contained no 
section corresponding to s. 51. It may 
well be that if s. 51 had been brought 
to the attention of the Gourt, the decision 
would have been different. That case has 


say 36 B 156; 12 Ind. Cas. 911;18 Bom. LR 
"(3) 5 A 86; A W N 1682, 186 (F B). 
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not met with the approval of other High 
Courts. 

The question then came before N. J. 
Wadia, J. sitting in second appeal and he 
noted the difference between the opinion 
of this High Court in Sorabji Coozarji v. 
Kala Raghunath (2), and the opinions of 
other High Courts, and he followed the 
opinions of other High Courts and held 
that the omission to attach property was 
merely an irregularity which did not vitiate 
the sale. This decision is perhaps open to 
the comment that the decisionof this Court 
was binding onthe learned Judge. whereas 
the decisions of the other High Courts 
were not. Then there was an appeal from 
N. J. Wadia, J.'s decision under the Latters 
Patent, and the appeal was heard by Broom- 
field and Tyabji, JJ. aiid the judgment 
‘of the Court was given by Broomfield, J.: 
Sakharlal v. Pirojshah (4). As I under- 
stand his judgment, he was of opinion that 
a sale was not vitiated by absence of previons 
attachment, though he regarded such 
absence as an irregularity, But he said 
that he would have felt a difficulty in 
differing from the decision in Sorabdji 
Coovarji v. Kala Raghunath (2), if the case 
had not been distinguishable. He distin- 
guished the case on the. ground that in the 


‘ease with which he was dealing, the pro- 


perty sold had been attached, but the 
attachment had been raised at the instance 
of the Official Assignee because the judg- 
ment-debtor had become insolvent. Broom- 
field, J. says that it is difficult to see why 
the sale was a nullity merely because the 
attachment ceased to be effective. But with 
allrespect Iam quite unable to follow the 


‘distinction on which the learned Judge 


relies. In Sorabji Coovarji v. Kala Raghu- 
nath (2), there had been a previous attach- 
ment which had been got rid of by payment. 
It seems to me to make no difference whether 
rid of by 
pavment or by a subsequent order of the 
Court, and in any case the existence of a 
previous attachment seems to me irrelevant, 
The. question is whether there was an 
effective attachment at the time of the 
sale. In my opinion it is quite impossible 
to reconcile the decision of this Court in 
Sakharlal v. Pirojshah (4). with the decision 
of this Court: in Sorabji Coovarji v. Kala 
Raghunath (2), and there being conflicting 
decisions of Oourts of coordinate jurisdic- 
tion, we are entitled to adopt our own 
view. In my opinion the absence of attach. 


(4) 38 Bom. LR 719; 165 Ind, Oas, 86; A I R 


"1936 Bom, 315; 9 R B 119, 
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ment did not vitiate the sale for the reasons 


which I have already given. Both appeals 
fail and must be dismissed with costs. : 


Lokur,J.—I agree and have notbing to 


add.. > > A 4 
D. . Appeals dismissed. 





SIND JUDICIAL COMMISSIONER'S 
COURT . 
Criminal Transfer Application No. 57 of 
1939 
April 3, 1939 
Davis, J.C. f 
OM RADHE, Presipent, OM MANDLI 
a | — APPLIOANT i 
É versus 
_ . EMPEROR—Obpposits Party. 
Criminal Procedtire Code (Act V of 1898), s3. 526, 
526 (8, 107—~—Estent of High Court's power of transfer 
under-s: 526-—-No apprehension on part of applicant 
that Magistrate will not deal fairly and honestly in 
deciding questions in dispute—Case cannot be trans- 
ferred — Procedure under a: 526 (8) — Magistrate 
doubtful whether person asking for adjournment is 
‘party’ within meaning of cl. (8)—Safe course for him 
tobe followed, stated—“ Party" in 5.526 (8), if includes 
informant under 8. 107-~ Proceedings under s. 107 — 


Nature of—Criminal trial — Evidence — Extent to - 


which accused can be allowed to bring evidence— 
Transfer of case — Fact that Magistrate wrongly 
admitted evidence, whether ground for transfer. 

The High Court can, of its own motion, under 
aub-s./3) of s, 52%, Criminal Procedure Code, transfer 
a case: it can, if it thinks proper, act upon the.ap- 
plication of a witness, and would certainly do so if it 
is satisfied that the process of the Court is being 
abused, that the proceedings are sham or bogus pro- 
ceedings instituted or continued for some ulterior 
purpose, for a purpose not within the intention and 
provisions of the relevant sections of the Code, 
Where, however, no. aseful purpose, public or private, 
can be served by the transfer of the case nor is there 
any reasonable ground for apprehension on the part 
of the applicant that the Magistrate will not deal 
fairly and honestly in his final order with the ques- 
tions under the. provisiones of the Oriminal Procedure 
Code before him for his decision, the case cannot be 

osfetred. ` 3 . 
The word “party.” within the meaning of s. 526 (8), 
Criminal Procedure Code, does include an informant 
under s. 107. . in Oe 

Where a . Magistrate is doubtful whether a person 
applying for stay of proceedings under s. 526 (8) is 
or isnot a party within. the meaning of that sub- 
section, the safe course for himis to grant an adjourn- 
ment of the case because if he refuses the adjournment 
and it isafterwards found that such person is ‘party’ 
within the meaning ofe. 526 (8), all proceedings from 
the date of refusal would be illegal. Surat Lall 
Chowdhury v. Emperor (1), relied on. | 

The proceedings under s. 107, Criminal Procedure 
Code, are proceedings for the preservation of the peace 
and not for the preservation of morals. [p. 462, col. 1.] 

Undoubtedly, the Magistrate is. bound to allow the 
accused to defend himself, but on {the charge brought 
against him and to which he hasto answer; but the 
Magistrate should not allow, for instance, an accused 
person charged with theft to bring evidence to justify 


= 
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his theft, An accused can bring evidence to explain 
his motive and his -actions ; to show, for instance, he, 
stole because he was starving, and to explain all-the 
circumstances of his offence so that the Court can 
come to a true and just decision. . <- a 

While it is easy for an Appellate Oourt to say that 
this or that evidence should not have been admitted 
on the record, it is not soeasy for a Magistrate whois 
recording the evidence -constantly to interrupt the 
Advocate and shut out questions or answers the true 
purport or purpose of which may not be clear until 
some timeafter the questions have-been asked, 
answered and recorded. It is true the duty lies upon 
the Court toexclude evidence which is inadmissible 
in lawbut the fact that the Magistrate wrongly 
admits evidence, an error in law, is not of itself 
necessarily good ground to transfer a case, `[p, 462, 
col. 1. 

Mr. Parmanand Kundanmal, for the Ap- 
plicant. _ AA os 
Mr. D. N. O'Sullivan, for the Opponents. 

Mr. Partabrai D. Puawani, .Advocatee 
General, for the Crown. . 


Davis, J.C.—This is an application by 
one styling herself Om Radhe ‘and Presi- 
dent of an institution called “Om Mandili” 
fo transfer certain proceedings ` under 
Ch. VIM, Criminal Procedure Code, and to 
which she was once a party.. from the Court 
of the Oity Magistrate, Hyderabad, on the 
ground that the Magistrate is -biased and 
has permitted proceedings against her and 
her companions which were quashed by 
this Court to be continued under pretended 
proceedings against her opponents, This 
application was admitted principally on the 
ground that the learned Magistrate in his 
order refusing to stay the proceedings 
before him so that the applicant might move 
this Court to transfer the case appeared to 
consider that the appropriate sub-section, 
namely sub-s. (8) of s. 526,- Oriminal Protes 
dure Code, applied only to a complainant: 
or an accused person and that the applicant 
as`a witness had no right to move his 
Court to stay proceedings. It is truethat 
sub-s. (8) before amendment referred to 


“the Public Prosecutor, the complainant or 


the accused” as persons competent to move 
a Court to stay proceedings under s. 526_ 
(8), Criminal Procedure Code, but that 
cection has been amended and for the words 
“the Public Prosecutor, the-complainant or 
the accused” the words “any- party. in- 
terested” have been substituted, and this 
amendment. was made, in my opinion, not 
in order to bring subes..(8) in harmony 
with sub-s. (3) in which these words 
already occurred but to over cases under. 
Ch. VIII wkere the informant wishes to 
move the-Court. For instance, under s. 107, 


Criminal Procedure Code, under which tke - 


City Magistrate first issued notice on the 
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applicant and others the Magistrate is to 
take action on information, waich clearly 
contemplates the existence of an informant. 
Therefore in my opinion the word “party” 
within the meaning of, 8. 526 (8), Criminal 
Procedure:Code, does include an informant 
under ‘s. 107,‘ Criminal Procedure Uode, so 
that if he applicant is in fact the informant 
under s. 107 in these proceedings, she is a 
party within the-meaning of B, 526 (8) and 
the Magistrate was wrong in refusing to 
stay proceedings. I would not construe 
the word “informant” narrowly and had I 
believed that she was the real informant 
and Mr. Lewis, the City Police Inspector, 
only the nominal informant, I should have 
found that the Magistrate had wrongly 
refused to stay the proceedings, but 
although teré is some resemblance between 
the statements of facts contained in the 
Tepresentation of Om Radhe and others to 
the Collector of Hyderabad, dated June 22, 


1938, and the information of the City Police - 


Inspector to the Oity Magistrate dated 
August 16, 1938, the evidence of Mr. Lewis 


Shows, that the troubie started as far back . 


as May 1938. The learned Advocate for 
the appli¢ant stated explicitly that he haa 
no complaint of any sort or kind to make 


against the Police Officers in this matter. - 
1 see thérefore no reason to suppose that — 


what Mr.. Lewis says: in this matter 18 not 


correct and® it therefore appears to me that . 
he and motithe applicant 1s the. real in: € > l : 
` iu the Courts of this Province. An accused 


formant within the meaning of s: 107, 
Oriminal Procedure Uode, in this matter 
and that therefore the Magistrate, for 
reasons different from those he gave, was 
not bound to adjourn. proceeding; put l 
should advise the learned Magistrate that 
it in future a doubt exists whether the 
applicant is or is not a party within the 
meaning of subss. (8) of 5. 52v, to err on the 
Bale. side and to grant the adjournment, tor 
otherwise, he may find ail the proceedings 
from the date of his refusal declared illegal: 
. Surat Lali Chowahry v. Emperor (1). 

So far as the transfer of cases is con- 
cerned, however, the powers of this Court 
are wide, The Court can of 118 own motion 
under subes. (3) tranefer a case; it can, if it 
thinks proper, act upon the application of 
a Witness, and wouid certainly do so if at 
was Satisned that ihe process of the Oourt 
was being abused, that the proceedings were 
sham or bogus proceedings instituted or 

, continued for some ulterior purpose, for a 
Purpose not within the intention and pro- 


(1) 29 O 211; 6 O W N 261, 
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Visions of the relevant sections of the Code. 
And this indeed isthe main argument of 
the learned Advocate for the applicant. It 
was his argument that the City Magistrate 
was the mere tool of the District Magis- 
trate for the purpose of continuing proceed- 
ings against the applicant and others, which 
proceedings this Court had quashed. With 
the moral aspects of this problem J am not 
concerned. I am not prepared to permit 
this Court to be made a place for the 
exposition and furtherance of the doctrine 
and practices of those who are either for or 
against the Om Mandli, and there is, in my 
‘opinion, no doubt that the learned Advo- 


‘cate can find, in the mass of unnecessary 


detail the learned Magistrate has recorded 
in the evidence or the witnesses for the 
defence, material for the argument that the 
learned Magistrate did permit his Court to 
be made a place for attacks upon the Om 
Mandli. ; i 

The learned Advocate for thé oppenents 
argued that the Magistrate was bound to 
permit the accused to defènd themselves 
and to justify their action. Undoubtedly, 
the Magistrate was bound to allow the 
accused to defend themselvés, but on the 
charge brought against them and to which 
they had to answer; but the Magistrate 
should not allow, for icstance, an accused 
person charged with theft to bring evidence 
to justify his theft; that isa novel doctrine 
and a bad doctrine and will not be tolerated 


can bring évidence to explain his motive 
and his actions; to show; for instance, he 
stole because he was starving, and to 
explain all the circumstances of his offence, 
80 that the Court can come toa true and 
Just decision. This is, however, a very dil- 
ferent matter from permitting accused per- 
son or persons Called upon to show cause 
why they should not be bound down; to 
justify their crimes or to justify the use of 
force or violence unless, of course, they 
wish to take advantage of one of the excep- 
tions to the general law, which is not here 
the case. And it is because I consider that 
the Magistrate in allowing the evidence 
regarding the practices and conduct of the 
Om Mandli to go on record was not pere 
Mitiing and did not intend to permit his 
Oourt 10 be used as a place whereby the 
opponents of the Om Mandli could give 
publicity and support for their case against 
the Om Mandli that I do not transfer this 
case. But it is obvious that if, as the 
learned Advocate for the opponents says, 
that those called upon to show cause were 
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entitled to show that the Om Mandli was 
a bad institution, those responsible for that 
institution were entitled to show that it 
was a gocd institution, in common justice. 
This at once shows how necessary itis for 
a Magistrate in a case of this kind to remem- 
ber the true nature of the proceedings be- 
fore him. These proceedings are proceedings 
for the preservation of the peace and not 
for the preservation of morals. 

The prosecution quite properly adduced 
the evidence of Police Officers which was 
relevant to this question of the preservation 
of tte peace, andthe burden lay upon the 
opponents or the accused, however they be 
called, to meet that eviderce and the case 
theréin against them. They do not meet 
this case by justifying tleir actions through 
witnesses or by inviting the Court to enter 
into a detailed inquiry as to the conduct of 
this institution or the doctrine or morals 
of its devotees. But for this, the opponents 
or their legal advisers aze primarily to 
blame. The Magistrate was in a difficult 
position. If he had not allowed the oppo- 
nents or the accused full latitude to state 
their case, however misguided their case 
may be, it would besaid that he had not 
been fair to them. Moreover, while it is 
easy for an Appellate Court to say that 
this or that evidencé should not have been 
admitted on the record, it is not so easy 
for a Magistrate who is. recording the evie 
dence constantly to interrupt the Advocate 
and shut out questions or answers, the true 
‘purport or purpose of which may not be 
clear until some time after the questions 
have been asked,’ answered and recorded. It 
is true the duty lies upon the Court to 
‘exclude evidence which is inadmissible in 
Jaw but the fact that the Magistrate wrongly 
admits evidence, an e1ror in law, is not of 
iiself necessarily good ground to transfer a 
case. One argument at least of the learned 


‘Advceate for ihe applicants was strangely - 


inconsistent. He complained that none of 
the signatories of the petition to the Collece 
tor of June 2z, 1988, not even Om Radhe 
herself, whom he describes as the true 
complainant, was called as a witness for 
the prosecution; she was called as a wite 
‘ness for the defence; but her position would 
have been no better, it would have been 
‘worsd frem his client's point of view, if she 
had been called as a witness for the prose- 
cution, because the Advocate for the oppo- 
‘nent& would “have then been entitled as of 
‘Tight to cross-examine her. As a witness 
for the defence, she could only be cross- 
‘examjned asa hostile witness with the pere 
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mission of the Court. Therefore, it appears 
that what the learned Advocate desires’ 
should have beén done, was done, if any- 
thing, to the advantage of his client. 

I cannot, therefore, see that there is any 
justification for thé transfer of this case 
from the Court of the City Magistrate at 
Hyderabad. Should the applicant wish to 
lead further evidence to rebut tke evidence 
the Magistrate has permitted to go upon 
the record, that the institution of Om 
Mandli is a bad institution, he must, within 
reasonable limits, in common fairness per” 
mit her so to do, even if he has to call thè 
witnesses as Oourt witnesses, but nó such 
request has been made or has been refused. 
But the fact that in common’ fairnéss he 
must now grant such a réquest, should it 
be made, shows how necessary it was for 
him to bear in mind the true naturé of 
these proceedings, and the limitéd ‘extent 
to which evidence showing the motive or 
explaining the conduct of the opponents or 
the accused should have been allowed upon 
the record. The Magistrate will also bear 
in mind, when he comes to write‘his order, 
that his Court isa Court of law and not of 
morals and that the mattér before him is 
whether the accused should or should not 
be bound over to keep thé pzace or be of 
good behaviour within the terms of thé 
notice under s. 112, Criminal Procedure 
Oode, issued on them and within the provi+ 
sions of s. 118 of the ‘Code.- I can ‘gée; 
howévar, rio useful purpose, public of private, 
fo be served-by the ‘transfer of this case. I 
cannot see any reasonable ground for appre- 
hension on ‘thé part of the applicant that 
the Magistrate will: not deal ‘fairly and 
honestly in his final order with the questions 
under the provisions of the Criminal Pro- 
cedure Code before him for his decision. 
Moreover, if this case ia to be transferred it 
is to be transfarred by this Court of its own 
motion. This I am not prepared todo. I 
am concerned now only with this question 
of transfer and nothing more. I dismiss this 
transfér application accordingly. ` `` 


"BB. Application dismissed, 
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l OUDH CHIEF COURT 
Civil Reference No. 4 of 1938 
August 4, 1939 

HAMILTON AND Srivastava, JJ, 
Thakur MOHD. UNMAR—Derenpant 
—APPELLANT 
VETEUS 
Musammat NASIRA AND oTagRs— 
PLAINTIFES— RESPONDENTS 

Oudh Rent Act (XXII of 1886), ss. 119, 103 (7), 
(3) (b), 116, 119—Original suit asking for reliefs 
under cis. (1) and (9) ib), of s. 108—Appeal, forum 
of—Whether Commissioner or Civil Court. : 

Where the original suit asks for two reliefs— 
one for delivery of a patta under s. 108, cl. 7, and 
the other for compensation on account of withhold- 
ing a receipt for payment of rent under e. 108 
cl. 9 (b), the appeal against the decision cannot be’ 
decided by the Civil Court. The analogy of an 
original suit cannot be applied in the case of 
appeal. If the suit be in toto one under s. 108 (9), 
the Oivil Court would have been entitled to hear 
he appeal. i 
` ©. Ref. made by the Commissioner of 
Fygzabad. ae 

Mr. Ramesh Narain Sinha, for the Appel- 
lant. 


Mr. R. N. Das, for the Respondents. 


- Judgment.—This isa reference under 
8. 124-A of the Oudh Rent Act made by the 
learned Commissioner of the Fyzabad Divi- 
sion enquiring -whether he was empowered 
to hear an appeal. 

The original suit asked for the reliefs— 
one for delivery of a patta under s. 10s, 
cl. 7, and the‘other for compensation on 
account of withholding a receipt for pay- 
ment of rent under s. 105, cl. 9 (b). The 
suit was wholly triable by an Assistant 
Collector, Had the suit-been merely fora 
relief under s. 108 (7), appeal would have 
been to the Commissioner, while, had the 
relief claimed been only that under 
8. 108 (9) (b), appeal would have been to 
the Court of the District Judge. The learn- 
- ed Commissioner thinks that the appeal 
should be decided by the District Judge 
on the analogy of an- original suit partly 
cognizable by a Civil Court and partly by 
a Revenue Vourt in which circumstances 
the Civil Court tries the whole suit. 

The reference came before a learned 
Single Judge of this Court who considered 
the point ot sufficient importance to require 
a decision by a Bench. ; 

‘When an original suitis partly cogni- 
zable by a Revenue Court and partiy by a 
Oivil Court, there is good reason why the 
Oivil Court must try it. Under part of s. 108, 
only certain suits can be heard by Reve- 
nue Courts to the exclusion of Civil Courts, 
Oivil Courts, therefore, are precluded from 
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trying those particular suits only and Civil 
Courts have the residuary power to try 
suits which donot come under that part 
A suit which as regards one 
relief comes under that part of s. 108, but 
as’ regards another relief does not, cannot 
be said to come within the ambit of that 
part of s. 108, for it does not do so in toto 
but only in part, and, therefore, a Civil 
Court can try it. In the case of appeals, 
however, we have to consider ss. 116 and 
119. Section 116 lays down that appeals 
from Revenue Courts goto higher Revenue 
Courts except in certain cases which are 
provided for under e. 119. Section 119 
applies to appeals from original suits 
under certain parts of s. 108, including (9). 
If, therefore, an appeal is from a suit where 
the only relief claimed is under s. 108 (9), 
appeal will lie to the District Judge or to 
tlie Chief Court as the case may be. If, 
however; a suit partly comes under s. 108 (9) 
and partly comes under same saction; e.g. 
103 (7) where an appeal lies to a Kevenue 
Court, it cannot. be said that the suit comes 
under s. 119, because it does not do so in 
toto but only in part. To putit otherwise, 
we might say thatin view of s. 103, the 
Qivil Court is the Court that can try’ all 
suits save those specilically excepted, while 
as regards appeals from decisions of Reve- 
nue Courts, the general rule is under s. 116, 


that the Revenue Courts shall hear the 
‘appeal and 119 


is the: exception that 
certain appeals should be heard by Revenue 
Courts. Section 119 being the exception; 
must be strictly construed and, therefore, 
when only part of the appeal would come 
under s. 119, it cannct be said that s. 119, 
will apply. The analogy of an original 
suit will really lead tothe opposite result 
from that given by the learned Commis- 
sioner. In the present case, there is a 
further reason for holding that the Com- 
missioner is competent to hear the appeal. 
The learned Counsel both before the single 
Judge of this Court and before us nas 
made it quite clear that he does nut wish 
to appeal against that part of the suit which 
came unders, 108 (9), so his appeal refers 
only tothe decision under s. 1U8(7) and 
the appeal would undoubtedly have gone 
to the Commissioner had the suit claimed 
this relief only. 

What we have to consider is whether 
the Oivil Court can try this appeal, and 
if it cannot, it is immaterial whether the 
Revenue Court can hear this appeal because 
the appeal is only about a relief under 
8.10. (7), or whether it could hear the 


464 


- appeal if it was also against a decision ‘on. 
- the claim. under s. 103 (9). We are of opi- 
‘nion, that as this etit was notin toto one 
under s. 108 (9), it is not for the Civil 
Court to hear the appeal and the Commis- 
sioner is entitled to hear it. 

-We, therefore, return the reference stat- 
ing that the learned Commissioner has power 
to-hear.the appeal, 


D. Reference returned, 





-LAHORE HIGH COURT | 
Criminal Revision No. 1641 of 1938 
January 30, 1939 
ABDUL Rasuin, J. 

“ BHAGWAN SLNGH—- PETITIONER 
versus 
Mirain GUROHARAN KAUR 
— REBPONDENT 
Criminal Procedure Code (Act V of 1898), 8. 4£8 (4) 
_—Proceedings under s: 408 by wife—Compromise that 
husband wouid pay certain amount to wife tf she 
livéd in house allotted -to her by him separate Jrom 
his second wife — Compromise, whether amounts to 
husband and wife “living separately by mutual con- 

sent”, 

in ‘proceedings under s, 488, Criminal Procedure 
Oode, by Wile claiming maintenance from her husband 
after some evidence had been recorded, the parties 
entéred into a compromise and the following order 
was made by; the Magistrate: “The uusband shall 


pay. Ks, 19 per mensem 10 the applicant for her and, 


her children's maintenance provided she, along with 
the children, resices in” that house which the hus‘ 


band allots toher separate from his second wife, : If - 


the husband maltreats heror is cruel to her, the 
applicant shall be entitied to live separate from thë 
husband wherever she likes and to receive Ks. 15 per 
mengsem as meintenance allowance.” ‘ihe husband 
refused to._provide any house forher and gave her a 
beating ana turned herout: 

Held, that the condition, in the order, that the hus- 
band would provide a house for his wife whee she 
would live separately from his second wife did not 
amount to the husband and wife “living separavely by 


mutual consent,” as laid down im sub-s.. 4) of 8. 480." 


lt was open to husband to live either witn her or his 
second wife. No question uf “living separately vy 
mutual consent” was involved in the condition em- 
bodied inthe compromise, Lal Singa v. Nihal Kuer 
\i) and Kam Suran Dus v. Vamoari (2), explained. 
Ram Saran Vas v. Ram Piare (3), relied on, 

Cr. R. irom an order ot the Magistiate, 
First Class, Amritsar District, dated Janus 
ary 14, 1938. 

Mr. Dharam Bhusan, for the Petitioner. 

Mr. Harnam Singh, for tne Respondent. 

Order.—On Apri i3, 193/, Musammut 
Gurcharan Kaur presented an application 
under 8. 440, Unminal Procedure Uude, 
Clauming maiulenance irum ner nusbaua 
Bhagwan dingo. Aiter some evidence 
had been recorded the parties entered 
anto a compromise and the Jollowing order 

kad 
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Ya ae by the Magistrate on September 
1937: 

“Thè respondent (Bhagwan Singh) -shall pay Rg..15 
per mensem to the applicant for her and her child- 
ren’s -maintenance provided she, along with the 


- children, resides in that house in Bagga which .the. 


respondent allots to her s@parate from his second wife, < 
lf the respondent maltreats her or is cruel to her, 
the applicant shall be entitled to live separate from 
the respondent-wherever she likes and to receive 
&s.15 per mensem as maintenance allowance. This. 
allowance shall begin from the month of October 
1937, and shall be payable on the-]st’ofevery month.” 


On Octuber a, i937, Musammat - Qur-' 
charan Kaur-presented an application in 
Court stating tnat she, together with her 
children, had gone to village Bagga to: live 
jù the nouse which was to be provided for 
her by her husband, but he refused to 
proviae «ny house for her and gave her 
a beating and turned her out. Notice of 
this application was served on ` Bhagwan 
Singh but he failed tò appear. The ‘learn: 
ed Magistrate recorded the evidence cf sevè" 
tal witnesses’ and came to the conclusion 
tuat Bhagwan Singh had refused to pro- 
vide ahouse for his wife and had ‘refused 
to Maintain her. Hy his order dated Janu- 
ary. 17, 1938, the learned Magistrate héld 
that Musammat Gurcharan Kaur was -en- 
titled ‘to maintenance at the: rate of Rs,. 19 
per mensem, and directed the issue of a 
warrant -against Bhagwan‘ Singh for the 
realisation of Ks. 49 on account of main-. 
tenance for three months, `. As ‘ 


As the sum of Rs: 45, whidh : was ordered’ 
to be-paia by the Magistrate's order dated. 
January 17, nad not. peen. paid, Musammat . 
Gurcharan Kaur sued cut execution agami- 
in February, 1938. ‘Thereupon | Bhagwan 
Singh paid a sum of Rs.. 6U to ‘his. wife 
as maintenance for’ four “months. After 
paying the sum of Rs. GU as maintenance 
irom Uctober ` 1937 to January 193%, Bhag- 
wan Singh presented an application on 
July 5, 1958, challenging the legality of the 
order ‘of the Magisirale dated September 
30, 1937. 'Tnis application was dismissed 
by the learned Magistrate on August 18, 
1948. Against this decision Bnagwan | singu 
preferred 4 petition for revision in tus 
Court of the iearned Sessions Judge, The 
learned Sessions Judge nas referred that 
petition to this Oours wito the recommen- | 
dation taat the- Magistrate’s orders ‘daied 
September 3U, 1937, and January 17, 1935, 
may be set aside as illegal aad without ; 
jurisdiction. . 


The learned Sessions J udge, in making 
his recommendation, nas relied on two rue 
tage of this Uourt reported in Pat Singh v 
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Nihal Kaur (1) and Ram Suran Das v. 
Damodri (2). In my opinion, neither of 
those casesis applicable to the facts of the 
present case. The ratio dectdendi of these 
rulings is that where- the compromise is 
with respect to other matters as well which 
do not come within the purview of s, 488, 
Oriminal Procedure Code or where the 
compromise amounts to an agreement to 
live separately by mutual consent, then 
that compromise cannot be given effect to 
in a Oriminal Court, Inthe present case 
the condition, in the order, dated September 
30, 1957, that the husband will provide a 
house for his wife in village Bagga where 
Musammat Gurcharan Kaur will live sepa- 
rately from his second wife, does not amount 
to the husband and wife “living separately 
by mutual consent,” as laid down in 
sub-s. (4) of s. 488, Criminal Procedure Code. 
Bhagwan Singh was to provide a separate 
house for Musammat Gurcharan Kaur 4s 
his two wives could not pull on together. 
It was open to Bhagwan Singh to live 
either with Musammat Gurekaran Kaur or 
his second wife. No question of “living 
separately by mutual consent” was involved 
in the condition embodied in the compro- 
mise. The learned Magistrate has held 
- that Musammat Gurcharan Kaur was turned 
out by Bhagwan Singh from village Bagga 
and thefefore she was justified in living in 
another village. The Magistrate's order 
dated January 17, 1938, therefore seems 
to me to be clearly one which falls within 


the jurisdiction of a Criminal Court. Refer- 


ence may be made in this connection to 
Ram Saran Das v, Ram Piari (3), in 
which both the Lahore rulings relied upoa 


by the learned Sessions Judge were refer- ` 


red to and explained. 


For the reasons given, 


ence, of this Court on the revision Bide. 


I accordingly dismiss this petition for 


Tevision. 
8. Petition dismissed. 


(1) AI R 1932 Lah. 349; 137 Ind, Cas. 364; (1932) Cr. 
pa 430; 33 Cr. L J488; 33 P L R 292; Ind, Rul (1932) 
ah. 339, 


(2) AI R 1934 Lah. 864; 152 Ind. Oas. 946; 36 Or. L 


J 193; 16 L 420; 36 P L R 153; 7 R L 346. 

(3) AIR 1937 All. 115; 166 Ind, Oas. 894; 38 Or. L 
J 312; IL R (1937) AH. 430; (1936) A L J 1379; 1937 A 
L R 102,9 R À 468. i | 
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that this is not a fit case for the interfer- ` 
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NAGPUR HIGH COURT 
Civil Revision No. 340 of 1938 
February 13, 1939 
GRILLE AND NIYOGL JJ. 

M. ABDUL HUSSAIN—Avpiioant 


versus 
MOHMAD EBRAHIM RIZA— 
OpposiTe Party 
Mussalman Wakf Act (XLII of 1923), s. 10—Scops 
and object of Act, explained—Haistence of wakf 
bard wm dispute—Enquiry under a. 10, if can be 


Considering the terms of the enactment and the 
scope and purpose of the Mussalman Wakf Act, it 
is clear that the Legislature intended to secure 
merely a record of the, extent of income of wakf 
properties for the purpose of providing some cpntrol 
on the management of ‘properties which are admit- 


tedly wakf. “Ik could not have intended to include’ 


in its scope the enquiry into the vital questions 


whether the disputed property is wakf property and 


the person in possession of it is a mutwallt, which 
are questions of fundamental character such as could 
be the subject-miatter of a suit slone. Hence, where 
the existence of the wakf itself is in dispute, the 
District Judge has no jurisdiction to enquire under 
s. 10 of the Mussalman Wakf Act, 
* (Oase-law referred to). | 

O. R. App. for revision of the order of the 
Court of the District Judge, Nagpur, dated 
April 25, 1938. 


Mr. Nisar Ali, for the Applicant. 
Messrs. A. V. Wazalwar and 8. R. 
Mangrulker, for the Opposite Party. 


Order.—Thisis an application for revi- 
sion against an order of the District Judge, 
Nagpur, passed on April 25, 1938, in 
Miscellaneous Judicial Oase No. 
1937. . i ` 

The question is whether the District Judge 
has jurisdiction under s. 10 of the Mussal- 


man Wakf Act XLII-of.1923 to enquire‘ 


into the existence of a wakf when that is in’ 
controversy. - 

The applicant made an application under 
s: 10 of the Mussalman Wakf Act alleging 
that in lo9£ a wakf was created by means 
of a registered deed of certain malik 


makbuza field situated at Mehdibagh, 


‘ Nagpur. The non-applicant was alleged 


to be in possession of the wakf property as 
mutwalli on behalf of the Bohra Shia 
Dawoodi Muhammadan Community. Ac- 
cording to the applicant therefore it was 
the duty of the non-applicant under as. 3 
and 4 of the Wakf Act to furnish to the 
Court astatement of particulars in respect 
of that property and to render an account 
of the income and expenditure of the wakf 
property under s.5 of the Act, and as he 
failed to carry out his duty as ‘aforesaid 
the applicant prayed for an imposition of 
the penalty on him in accordance with s. 10 


- 


öt of 


466 
of that Act. The non-applicant denied the 
existence of the wakf and claimed the 
property to be his personal property. He 
questioned the power of the District Judge 
totry the issue whether the property was 
wakf property and whether he was the 
mutwalli of it. The learned District 
Judge on an elaborate survey of the case- 
law came to the conclusion that he had no 
aa and dismissed the applica- 
ion. 

The question came up for consideration 
before several High Courts in India as will 
appear from Nasrulla Khan v. Wajid Ali 
(1), Wahid Hasan v. Abdul Rahman (2), 
Syed Ali Muhammad v. Collector of Bhagal- 
pur (3), Muhammad Bagar v. Muhammad 
Casim (4) and Nanhe Shah v. Abdul Hasan 
(5). The general trend ofopinion is against 
the applicant's contention. The cases in 
which the question received elaborate treat- 
ment are Syed Ali Muhammad v, Collector 
of Bhagalpur (3) and Muhammad Bagar v, 
Muhammad Casim (4). Between these two 
cases there is a direct conflict of opinion 
on the question and we Have consequently 
.to decide which opinion harmonises, with 
the intention of the Act. In Syed ali 
Muhammad v. Collector of Bhagalpur (3) 
Kulwant Sahay, J., on a consideration of 
the scope and the terms of the Act expressed 


the view that the Act applied only to, 


admitted wakf and not to’ properties which 
are denied to 
Muhammad Bagar v. Muhammad Casim 


(4) the question was considered by a Full 


Bench of three Judges. Wazir Hasan, 
€. J., and Raza,, J. were unanimous 
in holding .that s. .10 of 
Act invests the Oourt 
tion to try questions of title summarily if 
the Court so wishes todo. It was, however, 
conceded that the Act does not-lay down 
any obligation on the Court as to the limits 


to which it should carry on any enquiry | 


and that it was also open to the Court to 
decline to launch on an elaborate enquiry 
if the allegations of parties gave rise to 
a controversy fit to be determined in a 
reguiar suit. In their Lordships’ opinion 

(1) 52 A 167; 118 Ind. Oas. 717; A IR 1930 All 
81; (1950, A LJ 233; Ind. Rul, (1929) All, 925, 

(2) 57 A 754; 157 Ind. Oas. 1088; A I R 1935 
or 254; (1935) A LJ 307; 1935 A LRY14:8R A 


1. 
(3) A I R 1927 Pat. 189; 101 Ina, ; ; 
RA Oas. 207;8 P 


(4) 7 Lock. 601; 138 Ind. Cas. 725;A IR 1932 
Oudh 210; 7 Luck. 601; 90 W N 538: 
OF a T E nana an univer, 
j A Pat. 157; 174 Ind. Cas, 152; 
T 617; 10 R r 481; 4B R 39, AER 


isptit. ubssitn v, sonMan Peranti giza (NAĜ) 


be wakf properties. In’ 
: ment of wakf property and for ensuring 
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the jurisdiction. vested in the Court was 
discretionary aud in view of the facts of, 
that case they took the view that the Oourt 
could well exercise its discretion in making 
an enquiry. With due respect to the 
opinion of the leaned Judges we find:. 
considerable difficulty in accepting it. 
The decision in the circumstances of that 
case was unexceptionable as the only 
question which arose in that case was 
whether or not the will produced in the case 
purported to create a wakf. It involved 
no further enquiry than that of interprete 
ing the terms of that document. It cannot 
reasonably be contended that a Court 
which has ‘power to admit documentary evi- 
dence would be incompetent to construe 
its terms, ` The question, however, becomes 
fundamental when a party denies the 
genuineness ofthe instrument produced by. - 
his adversary or asserts that it has no 
bearing on his title to or right to hold 
possession of the disputed property. When 
such a basic question of title is raised, it is 


obviously -impossible to prescribe any 
limits to the enquiry. Is is ordinarily - 
bound to assume the form ofa suit. The 


question is whether the framers of the Act 
ever intended to confer such wide powers on 
the Court. 

The answer to the aforesaid question 
must be found on ihe proper interpretae 
tion of the Act itself. The Act seeks to- 
Make provision for the better manage- 


the keeping and publication of proper 

accounts in respect of such properties. 

That being the scope and purpose of-the:. 
Aci, the provisions which follow must be 

construed so as to keep the effect of the 

Act within those prescribed limits. Section 
2 contains the definition of the words . 
‘mutwallr’ and ‘wakf' among others. 
Section 3 imposes an obligation on every 
mutwalli within six months from the: 
Commencement of the Act to furnish a 
Statement containing certain particulars 
and requires that the statement should be . 
accompanied by a copy of the deed or 
insirument created thereby or if no such. 
deed or instiument is in existence, ib 
should contain {ull particulars so far as 
are, available of tne original nature and, 
Objects of the wakf. Secon 4 provides. 
ior publication of particulars. Section 9 

requires tne mutwalli 10 file a statement of 
accounts within a stated period and.s. 6 
provides for their audit. Sections 7-to 9 , 
deal with some minor particulars. Section 
lU prescribes penalty for failure on the 
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part of the mutwalli. to carry out the duties 
imposed on him under ss. 3, 4, 5 and 6. 
Tt is pertinent to observe that the word 
‘enquiry’ occurs only in s. 4 (2) and that, too, 
in connection with the elucidation of further 
particulars or documents in order that full 
information may be obtained regarding the 
original nature of the wakf or the condition 
of the wakf property. It is clear that ss. 3, 
4 and 10 postulate the existence of the wakf 
and on that premise the Act makes provi- 
sions authorising the Court to take steps 
for ensuring the keeping and publication 
of proper accounts and for the better 
management of the wakf property. The 
transparent intention of the legislature is to 
provide for effective control and supervi- 
` sion of properties which are admittedly 
wakf, The power given tothe Court is to 
be exercised to enforce the duties and 
responsibilities of the mutwalli in respect 
of the wakf property in his posses- 
sion and it must be presumed that 
the legislature conferred such jurisdiction 
on the Court as would enable it to attain 
that object. 
"The reference to particulars regarding 
the original nature and object of the wakf 
in s. 3 does not signify conferral of power 
to try an issue as to whether certain person 
is-a mutwalli or certain property is wakf. 
These particulars are required to be 
furnished only in the absence of the instru- 
ment creating the wakf. Ifthe document 
is produced a question of its interpretation 
may ariseand ifit isnot produced, it may 
be open to the Court to enquire into the 
origin and nature of the objects of the wakf 
for the purpose of securing a complete 
information regarding the wakf and thaf 
would be incidental to the Court's duty of 
éffectively controlling the management of 
the wakf. Itis remarkable as pointed out 
by Srivastava, J. in Muhammad Baqar 
v. Muhammad Casim (4) that the Act does 
not contain any provision requiring the 
Court to enter upon an enquiry as to the 
existence of the wakf, as is clearly laid 
down in s. 5 of Oharitable and Religious 
Trusts Act XIV of 1920.. The absence of 
such a clear provision on an important 
issue which is bound to arise in cases 
Telating to wakf properties negatives the 
assumption that the legislature intended 
that the Court should deal with’ the cone 
troversy of such a fundamental nature. 

It is true that if it is held that the Court's 
jurisdiction is excluded when an alleged 
mutwalli denies his character as a 
mutwalli, it would defeat the very object 
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which the legislature intended to attain 
by enacting this statute, but on the other 
hand it must be remembered that a person 
on whom a fine is inflicted under s. 10 of 
the Act has no remedy to get back his fine 
in case ke succeeds in getting a declaration 
in a regular suit that the disputed property 
is not wakf. In one case there may be no 
hardship asit is always open to an aggrieved 
party to seek recourse to his remedy in the 
ordinary course but in the other case, there 
is positive hardship against which the Act 
has provided no redress.. 

The Act does not provide for any appeal 
or revision against orders passed under the 
Act including that imposing a fine under 
s. 10. It is inconceivable that the legis- 
lature would give on the one hand wide 
judicial powers to the extent of adjudicating 
on issues relating to title, and on the other 
hand, denying the aggrieved party the 
remedy by way of appeal or revision. 

Considering the terms of the enactment 

and the scope aud purpose of the Act, it is 
clear that the legislature intended to secure 
merely a record of the extent of income of 
wakf properties for the purpose of provid- 
ing some control onthe management of 
properties which are admittedly wakf. 
It could not have intended to include in 
its scope the enquiry into the vital questions 
whether the disputed property is wakf 
property and the person in possession of it 
is a mutwalli, which are questions of 
fundamental] character such as could be the 
subject-matter of a suit alone. 
“ We are therefore of opinion that where 
the existence of the wakf itself is in dispute, 
the District Judge has no jurisdiction to 
enquire under s. 10 of the Mussalman Wakf 
Act. -We dismiss the application. with 
éosts. Oounsel's fee Rs: 25, 

gin l Application dismissed. 
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JAGDISH NARAIN SINGH—-APrELLANT 
A LRA versus 
BANDE ALI MIAN AND oTABES— 
RESPONDENTS 
. Muhammadan Law—Limited Estate, when created 
by contract, if repugnant to Muhammadan Law. ` 
Under Muhammadan Law, in caseof gift, limited 
estate isrepugnant but in case of an estate, created 
by contract as a sort of family arrangement, and 
erred toa lady, limited ownership is permissi- 
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ble. Khemrunissa `v. Hazarath Sakib (11) and 
Mubarakunnissa v. Mansab Hasan Khan (19), relied 
on. Abdul Wahid Khan v. Nuran Bibi (10), referred 
to. 


A. from appellate decree of the Sub-J udge, 
Second Court, Muzaffarpur, dated April 6, 
1938. 


Messrs. L. K. Jha, R. Chowdhry and 
M. N. Pal, for the Appellant. 

Syed Ali Khan and Mr. K. P. Upadhaya, 
for the respondents. 


Judgment.—In this second appeal the 
defendants first party are the appellants. 
The plaintiff filed a suit for recovery of 
P of a house situated on 3 kathas 
and 10° dhurs of land in the town of 
Muzafiarpur. One Roza was the father of 
the plaintiff. Roza had a wife called 
Bashiran, a daughter named Zohra and 
another son named Mehdi Hussain. In 
1901 Roza executed a bai mokasa deed 
conveying the disputed house, with zamin- 
dart properties ‘in favour ‘of Bashiran, 
Bashiran applied in the Land Registration 
Department for ‘registration of her name 
with regard tothe milkiat property waich 
sto.d recorded in the name of tne plaintiff. 
The plaintiff. objected and the application 
of Bashiran wasrejected. In 19U4 Bashiran 
brought a suit with regard to the milkiat 
property in which the Plaintiff, Mehdi: and 
Roza were tne defendants. ‘pe daughter 


was not a party and the house was not the 


subject-matter of the suit. On January lë, 

1904, a compromise was arrived at between 
the Parties ‘and in the compromise petition 
this house was also included. By that 
compromise Bashiran was to remain in 
possession as malik’ for life and after her 
the house was to go to Roza for life. 
Bashiran had no power to` alienate except 
for necessity. After Roza the property was 
to go to the Plaintiff and his brother. Zobra 
was not a party to the compromise, although 
by the compromise petition she was given 
4 bighas of land. In December 1916 
Bashiran sold the Louse to Zonra and 
Rvza was an attesting witness of the deed. 
In June 1923, Zohra executed a bharna 
deed in favour of one Ram Onaritar, the 
ancestor of the defendant second party. In 
September, 1923, Bashiran executed a deed 
of surrender in favour of the plainuiif with 
regard to all the Properties included in 
the bai mokasa aced. In January 1930, 
Zohrą executed a deed of couditional sale 
in favour of Nokh Lai and in August, oe 
a deed of sale in favour of defendant No. L 

was executed, the ccnsideration being the 
bharna. and ibe conditional sale deeds, On 
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January 15, 1934, Bashiran died and the - 


present suit out ‘of which this appeal arises 
was instituted on October 31,°1935. The 
trial Uourt decreed the suit in favour of 
the plaintiff by declaring his title and right 
torecover possession of the same ; the lower 
Appellate Court has confirmed the decision 
of the trial Court. 

Mr, L. K. Jha appearing on behalf of the 
defendantsjfirst party who are the purchas 
sers ci ihe property by the deed of sale in 
1930 has raised four pomis in this second 
appeal : (1) whether tre son would get any 
title to the house which was not the sub- 
ject-matter of the suit although it was in- 
cluded in the compromise petition ; (2) even 
if there was title created with regard to the 
house by the comprimise decree whether 
Basairan got an absolute estate specially 
when any curtailment of her right would 
be repugnant to Muhammadan Law; (3) 
when Bashiran got possession admittedly 
under the bai mvkasa deed whether her 
title can be challenged by virtue of the 
title in the compromise decree, and (4) 
the question of limitation, Now, with re- 
gard tothe first point, Mr. L. K. Jha urges 
tnat the bai mokasa deed could not be 
modiiied by the compromise which included 
property tuat was not the subject-matter 
of the suit and which -compromise was not 
registered. He has strongly relied upon 
the case reported ia Hemanta Kumari 
Debi v. Midnapur Zamindari Co. (1) and 
relying upon this case he urges that even 
if registrauon is not required, the compro» 
mise decree is aniy evidence of the agree- 
meat bat it does not pass any title. He also 
refeis tothe case in Kallar Choudhury v. 
Kamod Choudharain (2). In Hemanta 
Kumari Debi v. Midnapur Zamindari Co, 
(1), the decree recited the claimsin the 
Bull, and the petition for compromise, and 
granted a decree in the terms of the com- 
promise which were then set out in full. 
It was held : 

“The compromise was not an be aera to a lease.” 
within the meaning of s. 17, Registration Act AVI 
of 1908), and was therefore admissible in evidence 
under s, 49 of that Act though not registered. The 
phrase ‘agreement to lease’ in that section relates to 
some document that creates a present and immediate 
interest in the land, and not a document like that 
in the present case ‘trom which it was impossible to 
say whether there would be a lease or not,” 

Li wasgfurumer ueld 

“if the agreement were regarded as being ‘decree’ it 


(1) 47 O 485; 53 Ind. Cas, 534; AI R 1919 PO 79; 46 
I A 240; 87 ML J525; 17A LJ 1117; 240 W NIIT 
(1920) MW N 66; 22 Bom. LR 488; 27 M LT 43L 
L W 301;31 O L J 298 (P O). 

(2) 17 ÈL T 164; 162 Ind. Oas. 787; A IR 1936 Pat, 
300; 2 B R 481; 8 K P 562, 
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is exempted from registration by s. 17, sub-s (2) 
(vi) and on the true construction of s. 375, Civil 
Procedure Code, 1882, is nonetheless a decree under 
8,17, sub-s. (2) (vt), because though the whole of 
the agreement or compromise is recorded in it, the 
operation of the decree is limited only to so much of 
the subject-matter of the suit as is dealt with by 
the agreement. Asa decree, it may be incapable 
of being executed outside the land of the suit com- 
promised, but can still be received in evidence of its 
contents, though unregistered.” 


It may be noted that this was a case in 
which the suit was for specific performance 
of a contract which the defendants had 
made with a firm andthe respondents were 
claiming the benefit of tHe contract as 
assignees and the question before their 
Lordships of the Judicial Committee was 
whether the agreement with regard to 
matters outside the scope of the suit which 
was included in the compromise decree had 
to be registered before it could be used as 
evidence and their Lordships held that the 
decree was sufficient evidence of the com: 
promise or the agreement. Mr. U. K. Jha 
relies upon the distinction that has been 
drawn between a compromisa decree being 
evidence of the agreement and its effect on 
the question of title with regard to the 
property which was outside the scope of 
the suit. On this point my attention has 
been drawn by Mr. S. A. Khan t3 two 
cases. The first one is reported in Bisseswar 
Rem v. Mahadeo Pahan (3), where Mullick, 
E after referring to certain decisions, held 
that 


“go far ag itrelates to properties within the scope 
of the suit, a conipromise decree operates as res 
judicata, but sofar as it relates to properties out- 
side the scope of the suit, such a decree, if the 
terms of the compromise are embodied with the 
decree, ig of an agreement to transfer an interest 
in the property, It is not necessary in such a case 
to register the compromise petition.” 4 

Later on, while summarizing his decision 
on this point, the learned Judge has stated : 

“As the compromise decree has just been found to 
be operative and to be evidence of title in favour of 
Bissesswar, the Court must consider it in arriving at 
a decision in Suit No. 935.” 


But the difficuly is that this case was 
decided before the amendment of 1929. 
The second case relied on by Mr. S. A. 
Khan is thé case in Karu Mian v. Tejo 
Mian (4), which also decided that 

“a decree dealing with properties not included in 
the suit, although not registered, isevidence of an 


agreement betiveen the parties under which certaiu 
lands have been allotted to each.” 


Mr. 8. A. Khan relies further on Muhams= 


2&2 Pat. L J 208; 36 Ind. Oas. 290; A IR 1917 
4: e 2 5 a eae 
mY 3 Pat; L J 43; 43Ind, Oas. 282; A I K 1918 Pat, 
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mad Ismail v. Bibi Shaima (5), where it 
was held that “an executing Court has no 
power to discuss the validity of the terms 
cfithe decree which he is directed to execute” 
although the terms of the compromise in- 
clude properties outside the scope of the 
suit. This case is not directly in point on 
the subject. He also relies on Ramaswami 
Naidu v. Subbaraya Tevar (6), which is 
more in point and which says that: 

“a deeree passed ona compromise cannot be re- 
garded as ultra vires simply because it goes beyond 
the subject-matter ofthe suit and contains other 
conditions. Ifthe terms of the compromise decree 
which do not relate to the suit appear either 
directly or indirectly as considerations on which 
the settlement, of the plaint claim was based, then 
such terms may be considered as part of the decree 


executable with ib,” 

and their Lordships of the Madras High 
Court also questioned the power of an exe- 
cuting Oourt to discuss the validity of a 
compromise decree on the ground of some 
portion of it dealing with properties beyond 
the scope of the suit. But the real distinc- 
tion between the present case and the cases 
cited by Mr. L. K. Jha lies in the fact that 
here was a case for possession on the basis 
of the compromise whereas the cases cited 
by Mr. L. K. Jha were dealing with cases 
in which there was a suit for specife pere 
formance. The agreement was more or less 
in the nature of an executory agreement. 
I may refer to some of the cases cited by 
Mr. 8, A. Khan in support of the present 
judgment. The first case is Poovvanayi 
Ayissz V. Purayil Kundron Chokru (7), 
which is a Full Bench decision of the Made 
ras High Court where the question that 
was discussed was whether at the execution 
stage a compromise arrived at between the 
parties with regard to some immovable 
property of the value of over Rs. 100 
should not be exempted from registration 
and it was answered by the Full Bench 
that it did not require registration. The 
case thab is directly in point in favour of 
Mr. Khan is the case reported in Sanka- 
ravaiu Pillai v. Muthusami Pillai, 31 lad. 
Qas. 260 (8). This is also a decision from 
the Madras High Court—a Full Bench 
decision—where his Lordship (Tyabji, J. 
who delivered thé judgment of the Court) - 
said; 

“T feel therefore no hesitationin arriving at the con- 

(5)13 Pat.17; 151 Ind. Oas. 368; A IR 1934 Pat. 
203; 7 R P 79, 

(8) 49 M L J 490; 88 Ind. Oas. 648; A IR 1925 Mad. 
1101; (1925) M W N 525. 

(7) 43 M 688; 58 Ind. Oas. 554; A I R 1920 Mad. 
242; 39M L J 77; (1920) M W N 431; 12 L W 35; 28 M 
LT 90 (¥ ep an . 

(8) 31 Ind. Gas; 260; A I R.1916 Mad. 536; 29 M UJ 
279; 18 M LT 497; (1915) M W N 956. 


a 


. 


470 


clusion that the lower Appellate Court was right 
in the conclusion at which it arrived, that Ex. 2 
can be adduced ‘in evidence and can be read as 
part of the decree (Ex. 5) so as to affect the immov- 


able property compromised therein notwithstanding certain property. In the deed of transfer it. 


that it has not been registered.” 

and I should also refer to the observa» 
tion of Ayling, J. in the same case where 
he said that he agreed with his brother 
Judge in holding that : 

“the razinamah, Ex. 2 does not require registration 
to render it admissible in evidence or operative 
as a transfer ofthe suit property to Minakshi.” 

There was another case cited and that is 
the case in Sital Prasad Singh v. Janki, 

4 Ind, Cas. 210 (9),.but that is not very 
much in point. So respectfully agreeing 
with decision in Sankaravelu Pillai v. 
Muthusami Pillai, 31 “Ind, Cas. 260, (8), 
I am of opinion that the first point urged 
by Mr, L. K. Jha, on- which he mainly 
relied in questioning the- correctness of 
the decision of the Courts below fails. 

Now the next point is as to what was 
the nature of the title created by the 
compromise decree which included pro- 
perty outside the scope of the suit. Mr. 
L. K. Jha says that a limited owner- 
ship is unknown to Muhammadan Law 
and that Musammat Bashiran could not 
be held to be holding only a life estate; 
but evidently this proposition has to be 
considerably modified in view of the fact 
that this was an estate created by contract. 
Tf it were a case of gift, certainly a 
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certain. conditions. ase. 
which a Muhammadan made over his wife, 
to whom a dower of Rs. 1,25,000 was due, 


was stipulated (1) that the wife was to take 


possession of the pyoperty in lieu of her. 


dower ard enjoy the usufruct; (2) that the 
property was to revert to the husband if the 
wife predeceased him, the dower debt being 
deemed to have been discharged; (3) that 
if the husband predeceased the wife the 
property. was to become hers absolutely. It 
was held that the ns 
“transaction was neither a mortgage by conditional 
sale nor a mahabat, but the wile obtained a right 
to enjoy the usufruct during her husband's life- 


time with the possibility of the interest develop- - 


ing into full ownership if the husband predeceased 
r 


I need not refer to several other cases 
that were referred to but this much is 
clear, taking into consideration the circum- 
stances under which the compromise was 
arrived at, that it was a sort of contract 
between the parties which the Courts below. 
have. determined to be a family arrangement 
by which certain rights of the property were 
allowed to Musammat Bashiran by the other. 
members of the family and there were certain. 
restrictions also placed upon her power to 
alienate. In view of the various authorities 
that have been discussed above, I donot think 
there was anything repugnant to Muham- 
madan Law in this family arrangement 


limited ‘estate would be repugnant to.: 20d therefore the interest which Musammat 


Muhammadan Law as was held in Abdul 
Wahid Khan v. Nuran Bibi (10). More- 
over, one cannot lese sight of the fact 
that the Courts below have dealt with this 
agreement as a sort.of family arrangement 
and on that point authorities are not. 
wanting in which it has been held in 
an estate created by contract as a sort of 
family arrangenient tranaferred to a lady 
limited ownership is permissible even in 
Muhammadan Law. If any authority is 
required on that point, I may refer to the 
case of Khamrunnissa v..Hazarath Sahib 
(11). The decision is to the efféct that a ` 
“transfer of property to a Muhammadan lady for a 
term’ (here for her life) by the -husband in con- 
Bideration of dower mast be regarded as a sale 
and not as agift of a life estate and such a transac- 
tion is unimpeachable under the Muhammadan Law.” 
The case in. Mubarakunissa v. Mansab 
Hasan Khan (12), is on the same point 
where the question was as to the nature 
of the title -that was transferred under 


(9) 94 Ind. Oas; 219; A I R 1926 AH, 563. 

440) 11 O 597; 12 TA 91; 4 Sar. 627 (PO). 

(11) 21 M L J 958; 12 Ind. Qas. 457. ey oh 
(12) 33 A421; 10 Ind. Oas,.727;8 AL J206.. `. 
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Bashiran had was a life-interest in the 
property.. These are the main points upon 
which Mr. -L. K. Jha relied, the question 
of limitation being not seriously pressed;” 
and as all these points have failed, I am afraid 
the appeal must: be dismissed with costs. 
Leave to ‘appeal under the Letters Patent 
is refused, a 9 i 


D. Appeal dismissed. 


CALCUTTA HIGH COURT 
Oriminal Revision No. 1045 of 1938 
December 20, 1938 

Evauzy, J. 
PASUPATI KARMAKAR—Aoouvsgp 
— PETITIONER 

"| versus 
“EMPEROR—Oppostre Party E 
Bengal Embankment Act (II of 1882), sa 18 (b), 3— 
River, whether water-course—S. 76 b), if applies to 

diversion or obstruction of river. i 

The definition of “water-courge” in the Bengal 
Embankment Act includes a line of drainage, weir, 
culvert, pipe or other channel, whether natural or 
artificial, forthe passage of water. The definition is 
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not exhaustive, It. only mentions certain items by 


‘the word “includes”. In ordinary language, every 


river is a water-course. Therefore s. 76 (5) of the Act 
clearly applies in a case in which there has beens 
diversion or obstruction of a river. 

Mr. Sures Chandra Talukdar, fcr the 
Petitioner. . š 

Mr. Anil Chandra Roy Chowdhury, for the 
Orown. 


Order.—In this case, the petitioner has 
been convicted- under s. 76 (b), Bengal 
Embankment Act II of 1882. It appears 
that he constructed a hut on the space 
between the river Peali and the embank- 
ment of this river and thereby. obstructed 
the course of theriver within the meaning 
of s. 76 (b) of the Act. It is contended by 


-tbe learned Advocate for the petitioner that 


5. 16 (b) cannot apply ina case in which 
the course of ariverhas been obstructed, 
and he maintains that this part of the 
Section is only intended to apply to water- 
courses such as those mentioned in the defi- 
nition of the expression ‘water-course’ in 
8.3 of the Act. This definitioa is, however, 
not exhaustive. With regard to this matter I 
agree with the view held by M. O. Ghose, J. 
in Emperor v, Lakshmi Narain (1). In 
that case the learned Judge observes: 

“The definition of “water-conrse” in the Embank- 
ment Act includes a line of drainage, weir, culvert, 
pipe or other channel, whether natural or artificial 
for the passage of water. It is to be noted that the 


items’ by the word “includes”. In ordinary lang- 
uage, every river is a water-course. 


In this connection it is significant that 
the definition of the term ‘water-course’ in 
the Oxford English Dictionary is a stream 
of water, a river, ora brook; also an artificial 
channel for the conveyance of water’. I 
am therefore of opinion that s. 76 (b) of 


the Act clearly applies in a case such as- 


this, in which there has been a diversion or 
obstraction of a river. Having regard to 
the findings contained in the judzment of 
the Court below, I consider that the con- 
viction of the petitioner is quite proper and 
it will therefore be maintained. The Rule is 
accordingly discharged. 


D. Rule discharged. 


(1) 380 W N 9 6; 1£3 Ind, Cas. 771; AI R 1934 
mar (1934) Or. Qas. 1357; 36 Or L J390; 7R 0 
), 
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ALLAHABAD HIGH COURT hace 
Second Appeal No. 994 of 1936 
January 12, 1939 
Bennet AND VERMA, JJ. 

Sri Mahanth Pauhari BISHUNATH JATI 
— PLAINTIFF—APPSLLANT 
Versus 
RAM LAGAN JATI—DEFENDANT— 
RESPONDENT 

U. P. Land Revenue Act (IIT of 1901), s, 36— 
Rent of ex-proprietary tenant fixed by Collector— 
Additional rent not claimed, if can subsequently be 
claimed in suit for arrears—Applicability of s. 11, 
Expl. 4 of Civil Procedure Oode (Act V of 1908)— 
Agra Tenancy Act (III of 1926), s. 59—Hzx-pro- 
prictary tenant holds at rent calculated on certain 
fixed rates~Second appeal—Custom—Finding based 
on evidence, cannot be reversed in second appeal, 

Where there is a judicial decision between the 
parties that the ex-proprietary rent should be Rs. 92 
and odd, the claim of the plaintiff that in addition to 
the rent so fixed some further rent should be held to 
be due in a suit for arrears of rent is clearly a 
claim which cannot be sustained. Whatever right 
the plaintif may have had to additioual rent should 
have formed the subject of the claim of the plaint- 
iff before the Collector when the Collector fixed the 
rent under s. 36, U. P. Land Revenue Act. The 
principle of s. 11, Expl. 4, Civil Procedure Oode, 
would apply to bar the claim put forward sub- 
sequently by the plaintiff, and this section applies 
under s. 264, Agra Tenancy Act. 

The ex-propristary tenant has aright to hold at 
a Tent’ which is calculated on certain fixed rates. 
Unless those fixed rates included provision for extra 
Trent on the ground of sugar-cane cultivation, the 
ex-proprietary rent could not legally includs such 


10. pai I ~» extra charge for sugar-cane cultivation. 
definition is not exhaustive. It only mentions certain ~ 


If the finding of the Court below that the castom 


` has not been. provei was in accsrdancs with the 
- weight of evidence, it is quite impossible for the 


High Oourt in second appeal to reverse such a 
finding. . : 

S. A, from the decision of the District 
Judge, Ghazipur, dated June 1, 1936. 

Mr. ‘Baleshwart Prasad, for the Appel- 
lent. 

Mr. Harnandan 
pondent. 

Verma, J.—This is a second appeal by 
the plaintiff zamindar against a decree of 
the learned District Judge of Ghazipur by 
which the claim ofthe plaintiff for arrears 
of rent for 1340 and 1341 Fasli, so far as it 
related toan enhanced rate on account of 
the growth of sugar-cane, was disallowad by 
the learned District Judge. The issue in 
question was as follows :— 4 

“Whether the custom of Beshi rent for sugir-cane 
is applicable to ex-proprietary tenants or not, if so, 
what will be the proper rent ? 

The plaintset out that the ex-proprietary 
rent-apart from this claim for sugarcane 
was Rs. 92-§-0 and the amount of ex-proprie- 
tary rent was not in dispute. The plaintiff 
claimed that owing to sugar-cane cultivation, 
there was Rs. 96-14-0 in additioa due for 


= 


Prasad, for the Res- 
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1340 Fasli and Rs, 14-15-0 due for 
1341 Fasli. The trial Court, the Assistant 
Collector, First Class, held that the 
custom applied toex-proprietary tenants 
and that the rate was Rs, 6-12-0 per bigha 
and he allowed Rs. 33-6-0 for 1340 Fasli and 
Rs. 10-3-0 for 1341 Fasli. Now the finding 
of the Oourt below that no customis proved 
to apply toex-proprietary tenants is. a 
finding on a mixed question of fact and law 
and in second appeal this Oourt sometimes 
interfered on the ground that the evidence 
for the custom is so considerable that the 
lower Appellate Court.should have found 
that the castom was proved. In the present 
casé the lower Court’s judgment sèts out 
that the plaintiff relied on the réport of 
Mr. Roberts. That report, dated 1886, is 
for the year 1°82-—-85 on the Revision of 
Records. of part of Ballia District. On 
p. 83 in regard to the Pargana in question, 
Kopachit (west), the report states : 

6. Spzorac Oustoms.—In this Pargana and in 
Kharid it has always been the custom to charge a 
special rent-rate on sugar-cane cultivation. There ig 
an indicatirn of this custom in the rates noted 
for Kharid at the time of the permanent 
settlement quoted ante: vide Pargana notice on 
Kharid, para. 30, This special rate is not uniform and 
varies in different villages; but the more ordinary 
rule is that, for the first year when the land is 
fallow and prepared for cane, no rent is paid, and 
the second year when the crop is grown, the 
gamindar realizes the whole of the rent for two years 
plus one-half of that amount as beshi-ukh, increase 
for sugar-cane, or, in other words, three times the 
ordinary rent is collected at-the end of the second 
year. If cane is grown without a previous fallow 
year, 13 timesthe rent is collected for that year’.’ 

In regard of Pargana Kharid, the report 
states as follows, on p. 97: 

30. Srrorar Oustoms.—The same custom obtains 
here as in Kopachit respecting enhanced rates 
for sugar-cane, but only in the western tappas, 
Maniar, Sukbpura, Majhos, Balupur and Bansdih. 
In Maniar, the ordinary rule is an increase of 
Re. 1-8-0 per bigha, in the other tappas the rates 
vary up to Rs.8 per bigha and the rate includes the 
rent for the year of fallow. In Maniar, there is a simi- 


lar enhanced rate on poppy cultivation of Rs. 2 per 
bigha.” 


Now these notes of special custom in 
regard to sugar-cane do not state to what 
tenants the custom applied. It is true that 
in s. 7, North-Western Provinces Rent 


Act (XII of 1881), there was provision for 


ex-proprietary tenants and the provision was 
that théy should hold as occupancy tenants 
at a rent which shall be four annas in the 
rupee less than the prevailing rate payable 
by tenants-at-will for land of similar quality 
and with similar advantages. The judgment 
of the Court below states that the patwari 
proves that in the particular village in 
question ex-propriétary tenants have only 
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come into existence in the last six of Seven 
years. The paragraphs in the report of Mr, 
Roberts in regard to this Pargana and parts 
of Pargana Kharid do not refer to ex=pru- 
prietary tenants or any other class of 
tenants as the perfons who are bound by 
this custom, Thé Court bélow came to a 
finding that such a custom would not apply 
to ex-proprietary tenants. The Court also 
pointed out that the report of Mr. Roberts 
in regard to a custom in the Pargana 
generally and parts of the adjoining 
Pargana did not stand on the same level 
as the wajib-ul-arz, and there is no proof of 
a record of any such custom in the wajib-ul- 
arz for this village or for any other village, 


. No other evidence was tendered on behalf of 


the plaintiff. On the other hand, the patwart 
gave evidence that no such additional rent 
on account of sugar-cane cultivation had 
been collected in his presence in this 
village where he had been a pariwar for 
13 or 14 years. It is clear, therefore, that the 
finding of the Court below that the custom 
has not been proved was in accordance with 
the weight of evidence and it will be quite 
impossible for this Court in second appeal 
to reverse such a finding. M 
Learned Counsel for the appellant relies 
ona judgment in revision of the Board of 
Revenue on Petition No. 48 of 1935-36 
between the same parties and he states that 
itisin regard to the same ex-proprielary 
holdings. The judgment was delivered on 
August 6, 1937, and August 17, 1937. But 
the judgment is in regard to the year 
1342 which is subsequent to the two years 
now in suit which are 1340 and 1341. This 
therefore is not a case where the rate which 
has been found legally for the previous 
year to the years in suit could be applied. 
The judgment of the Board of Revenue sets 
out that certain judgments were produced 
in that case which showed that even fixed 
rate tenants had to pay in other villages in 
the Pargana. . The Board set out that there 
was no analogy between the position of a 
fixed rate tenant and of an ex-proprietary 
tenant. In regard to the argument that the 
rent was fixed by Court for an ex-proprie- 
tary tenant and that the Oourt was not 
asked to take this beshi-ukh into consi- 
deration, the Board observed that the Court 
could not do so under s. 36, Land Revenue 
Act. Learned Counsel is unable to indicate 
why the Collector could not direct in his 
order under s. 36, Land Revenue Act of 
1911, that in addition to the rent of, 
Rs. 92-6-0 fixed by him the tenant should 
pay a further rate per bigha in case he 


m 
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cultivated sugar-cane. We are unable to 
see why such an order could not be passed 
in an order fixing the ex-proprietary rent, if 
such extra rent were legally payable, a 
point which we digcuss later. It is admitted 
that no such order *was passed. In the 
present case, therefore, there is a judicial 
decision between the parties that the ex-pro- 
prietary rent should be Rs. 92-6-0. The 
claim of the plaintiff that in addition to 
the rent so fixed, some further rent should 
be held to be due in a suit for arrears of 
rent is clearly a claim which cannot be 
sustained. Whatever right the plaintiff may 
have had to additional rent should have 
formed the subject of the claim of the 
plaintiff before the Oollector when the 
Collector fixed the rent under s. 36, Gand 
Revenue Act. We consider that the principle 
of s. 11, Explanation 4, Civil Procedure Oode, 
would apply to bar the claim now put for- 
ward by the plaintiff, and this section 
applies under s. 264, Tenancy Act. There 
are provisions in the Agra Tenancy Act 
(No. TIT of 1926) for a suit for the enhance- 
ment of the ex-proprietary rent. It is open 
to the zamindar to make such a claim in 
such a suit; but he cannot, in our opinion, 
make such a claim ina suit for arrears of 
rent, a8 s. 47, provides that the rent shall 
be presumed to be the rent previously 
payable until varied by registered agree- 
ment or order of the Court. The present 
proceeding began with an application under 
s. 81, Agra Tenancy Act, for a notice to 
issue from the Tahsildar and on the contest 
of the tenant under subss. (5), the applica- 
tion was deemed to be a suit for arrears of 
rent. 

We may also point out that the provi- 
sions in regard to ex-proprietary rent have 
been somewhat altered in the present Agra 
Tenancy Act. Under the U.P. Act (II of 
1901), s. 10, the provision was that the 
eX-proprietary tenant should hold 

“at a rent which shall be four annas in therupes 
-less than the rate generally payable by mnon-occu- 


pancy tenants for land of similar quality and with 
similar advantages in the neighbourhood.” 


Under the U. P. Act (III of 1926), s. 14, 
subss. (1), the ex-proprietary tenant holds 

“at a rent which shall, subject to the provisions of 
s. 49, be two annas in the rupee less than the rate 
prescribed for occupancy tenants in s. 59," 

Now, s. 59, prescribes the rates which are 
sanctioned until the next roster year and 
these are fixed rates for a définite period 
of time. The ex-proprietary tenant there- 
fore has aright to hold at arent which is 
calculated on certain fixed rates, Unless 
those fixed rates included provision for 
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extra rent on the ground of sugarcane 
cultivation, the ex-proprietary rent could 
not legally include such extra charge for 
sugar-cane cultivation. For these reasons, we 
consider that, with due respect to the Board 
of Revenue, we cannot agree with the deci- 
sion of the Board. In the present cise we 
uphold the decree of the Court below and 
dismiss this second appeal with costs. 


D. Appeal dismissed. 


CALCUTTA HIGH COURT 
Appeal No. 193 of 1938 
: April 4, 1939 
DERBYSHIRE, C.J. AND NASIM ALI, J. 
CORPORATION or CALOUTTA—DeEorge: 
HOLDBR—APPELLANT 
vETEUS 
MONJOOR AHMED—Jupement-pestor— 
RESPONDENT 

Limitation Act (IX of 1908), Sch. I, Art. 182, s, 19— 
Step-in-aid—Decree-holder forgetting that final decree 
has already been passed applying again for final 
decree—Whether step-tn-atd— Decree in respect of 
charge—Application by judgment-debtor for adjourn- 
ment in proceedings for re-hearing under O. IX, r. 13, 
Civil Procedure Code (Act V of 1908)—Whether ac- 
knowledgment. y tn 

A step-in-aid of execution means an aid in execu- 
tion of the decree. Where a decree-holder forgets 
thata final decree had already been passed and ap- 
plies again for final decree under O. XXXIV, rr. 4and 
5, Civil Procedure Code, the application is not step- 
in-aid of execution as it is not one made in aid of the 
execution of the decree but something else quite in- 
dependent of it. | eee 

To bring a case within s. 19, Limitation Act, there 
must be a clear acknowledgment of liability. 

Wherea decree in respect of a chargeon property is 
passed, applications by the judgment-debtor for 
adjournment on various dates inthe proceedings for 
rehearing under O. IX, r. 13, Civil Procedure Code, 
donot constitute any acknowledgment of liability 
within s. 19, Limitation Act. Adjournments are often 
obtained for the purpose of delay and often for the 
purpose of convenience and the prayer for adjourn- 
ment to compromise the dispute as to debt by no 
means admits the debt itself when proceedings to 
set it aside have been taken. on 

A. from appellate order of the District 
Judge, 24-Parganas, dated June 6, 1933. 

Messrs. Hemendra Kumar Das, Pasupati 
Ghose and Balarama Basu, for the Appele 
lant. 

Dr. Radha Binode Pal and Mr. Radhika 
Charan Chatterjee, for the Respondent. 


Derbyshire, C. J.—The Calcutta Cor 
poration on February 1, 1934, got a pree 
liminary decree in respect of the charge 
they had on a certain property of the rese 
pondent. The final decree in that matter 
was passed on March 3, 1934, Thereafter 
there were certain petitions for adjourn 
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ment in the proceedings for re-hearing under 
O. IX r. 13, Civil Procedure Code. Those 
prayers were granted from time to time 
and, eventually, there was an application 
by the plaintiffs for the passing of a final 
decree under O. XXXIV, rr. 4 and 5, on Sep- 
tember 10, 1936. That application was 
rejected on October 10, 1936. The applica- 
tion for execution was filed on September 
4, 1937. Both the Courts below have held 
that it was time-barred, being made three 
years after the date of the final decree. 
It transpires that the property in respect 
of which the charge for rates was given 
is wakf properly and that from time to 
time, after the final decree had been passed 
on March 3, 1934, there were attempts to get 
the matter adjusted. Those attempts came 
to nothing. - 

In my view the learned Judge has comė 
to a correct conclusion in dismissing the 
application for execution. The final decree 
was passedon March 3, 1934. Through 
some blunder in the office of the Corpora: 
tion another application for a final decree 
was made on September 10, 1936, and an 
order was made on it. It is said that that was 
a step-in-aid of execution. In my view it 
was not. A step ineaid of execution means 
an aid in execution of the decree. What 
the appellants did here was to forget the 
decree completely and asked for another 
decree to be made. They never thought 
about the decree when they took those 
proceedings of September 10, 1936. What- 
ever step they took was not in aid of that 
decree; it was something else quite inde- 
pendent of it. As regards the various ap- 
plications for adjournment which were said 
to be acknowledgments of the debt, one 
has to remember in thefirst instance that 
this debt, although a decree had been passed 
for it, was being disputed by the resp :ndent 
as not being payable at all. The prayer 
for adjournment to compromise it by no 
means admits the debt itself when proceed- 
ings to set it aside had been taken. It 
seems to me that to bring a case within 
s. 19, Limitation Act, there must be a 
clear acknowledgment of liability. Adjourn- 
ments are often obtained for the purpose of 
delay and often forthe purpose of conveni- 
ence. Lam unable tosee that the requests 
by the defendant here for adjournment on 
varioug dates constitute any acknowledg- 
ment of liability within s. 19, Limitation 
Act. The truth of the matter is that the 
plaintiffs have slept on their rights and the 
statute of limitation has deprived them of 
those rights. For these reasons I am of the 


to 
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opinion that this appeal must be dismissed. 
No order is made as to costs. 

Nasim Ali, J.—I agree with my Lord, the 
Chief Justice, that this appeal should be 
dismissed. In the present application for 
execution the appellants stated that the 
period of limitation under Art. 182, Limi- 
tation Act, is to run from December 1, 1934, 
when the application for setting aside the 
ex parte decree under O. IK, r. 13 of the 
Code was dismissed. In order to save 
the present execution from the bar of 
limitation the appellants relied on Art. 182 
(3), Limitation Act, before the trial Judge. 
The trial Judge held that the dismissal of 
an application for re-hearing under O. IX, 
r. 13, does not come . under Art, 182 (3), 
Limitation Act. 

When the matter was taken by the 
appellants before the learned District Judge, 


the appellants put forward another addi- 


tional ground for exemption from the bar 
of limitation. It was argued before the 
learned Judge that there had been an ac- 
knowledgment by the judgment-debtor of 
ths liability under the decree. In order t? 
substantiate this contention, copies of cer- 
tain orders made apparently in the rehear- 
ing case, which were not put into evidence 
before the trial Judge, were produced be- 
fore the learned Judge. On an interpre- 
tation of those orders the learned Judge 
held that there had been no clear and un- 
equivocal admission by the judgment debtor 
of the liability under the decree. The 
learned District Judge also agreed with the 
trial Judge that the period of limitation 
did not run from the date when the appli- 
cation for re-hearing was rejected, inasmuch 
as such an order does not come under 
Art. 182 13), Limitation Act. He accordingly 
dismissed the appeal. 

In this second appeal before us the 
learned Advocate appearing on behalf of 
the appellants attempted to bring the case 
under Art, 102 (5), Limitation Act. It was 
contended by him that there was an ap- 
plication by the decree-holder in azcord- 
ance with law to take some step-in aid 
of execution of the decree. This is, however, 
an entirely new point. It was not taken 
in any of the Courts below. The learned 
Advocate in support of this contention 
relied upon an application which is alleged 
to have been filed by the decree-holder on 
September 10, 1936, under O. XX XIV, rr. 4 
and 5, Civil Procedure Code, for making the 
decree final though the decree had been 
made final long ago, viz. on March 3 
1934, Though the decree-holder did not 


a 
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claim any exemption under cl. (5), Art. 182, 
Limitation Act, and the petition on which 
he relied was not formally put in evidence, 
it is clear that such anapplication can never 
be treated as an application in accordance 
with law to takesome sfep-in-aid of execu- 
tion. 

The learned Advocate for the appellants 
also relied upon an alleged acknowledg- 
ment by the judgment-debtor in support of 
his contention that a fresh period oflimita- 
tion started when the acknowledgment was 
made under s. 19, Limitation Act. The 
learned Advocate conceded that on the 
orders on which the appellants relied be- 
fore the learned District Judge in support 
of this contention, it was impossible to 
contend that the learned Judge was wrong 
in holding that there had been no clear and 
unambiguous acknowledgment. He, however, 
asked us to consider those orders along 
with the applications on which those orders 
were made. These applications were not 
relied upon in any of the Courts below. The 
case that there had been an acknowledg- 
ment of the liability under the decree of the 
judgment-debtor was not made before the 
trial Judge. It was sought to be made for 
the first time before the lower Appellate 
Court on some new materiale. In this 
Court again this plea was sought to be 
supported by further materials. The learned 
Advocatay asked us to take additional 


evidence or to remit the case to the lower’ 


Appellate Court for taking further evi- 
dence. Noexplanation, however, was given 
as to why this plea was not raised 
in the Court of first instance or 
why no evidence was adduced on this 
point either before the trial Court or before 
the lower Appellate Court. There are 
therefore no materials on the record of the 
present case to show that there had been a 
clear and unequivocal acknowledgment 
by the judgment-debtor of the liability 
under the decree. Under these circum- 
stances [ am of opinion that the decision of 
the Courts below is right. 


B. Appeal dismissed. 


pa 


; LAHORE HIGH COURT : 
Letters Patent Appeal No. 137 or 1938 

December 5,1938 - 

ADDISON AND Ram LALL, JJ. 
SARDAR MAL—DBEFENDANT—APPELLNT ?! 

Tersus 

KARTAR SINGH—Praintiry—Responpant 
Civil Procedure Code (Act V of 1908), s. 47— 
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Separate suit by decree-holder auction-purchaser, for 
possession, if barred by 3.47. — 

Where a decree-holder, who is himself the auction- 
purchaser at a Court sale held in execution of hie 
decree, seeks to get possession of the purchased 
property, he does not do so in execution of his dec- 
ree but by virtue of the title acquired as purchaser, 
his claim based on such title not relating to the 
execution, discharge or satisfaction of the decree 
and the provisions of s. 47, Civil Procedure Code, 
therefore not preventing his instituting a suit for 
possession. 

(Case-law reviewed.} 

L. P. A. from the decree of Din Muham- 
mad J., in S. A. No. 296 of 1938, dated July 
1, 1938. f 

Mr. Chuni Lal Sawhney, for the Appel- 
lant. 

Mr. Amar Nath Chona, for 
dent, = 

Addison, J.—The plaintiff, who was the 
decree-holder aucticn-pu rchaser of a house, 
sold in execution of his decree, sued to obe 
tain possession. One of the pleas taken 
was that the suit was barred by reason of 
the provisions of s, 47, Civil Procedure 
Code, This plea was rejected by the trial 
Court and the lower Appellate Oourt and 
the suit was decreed. The defendant was 
allowed to remove his malba within three 
months from the date of the decision in 


the Respon- 


the trial Court, that isfrom July 
12, 1937. 
A second appeal was preferred to this 


Court andit was dismissed. Against the 


. decision of the learned Judge this appeal 


under the Letters Patent has been pre- 
ferred. The subject is discussed at length 
at pages 179 et seg,of the 10th Edn. of 
Malla’s Oivil Procedure Code. The prepon- 
derance of authority, however, is in favour 
of the viewthat wherea decree-holder, who 
is himself the auction-purchaser at a Court 
sale held in execution of his decree, seeks 
to get possession of the purchased property, 
he does-not do so in execution of his decree 
but by virtue of the title acquired as 
purchaser, his claim based on such title 
not relating to the execution, discharge or 
satisfaction of the decree and the provisions 
of s. 47, Civil Procedure Oode, therefore, 
not preventing his instituting a suit for 
possession. 

The Calcutta High Court is, however, not 
in favour of this view this being so decided 
in Kailash Chandra Tarafdar v. Gopal 
Chandra (1), Cuming, J. dissenting. The 
same View appears to have been taken in 
Veyindra Muthu Pillai v, Maya Nadan (2), 

(1) 53 O 781; 95 Ind. Oas 494; AI R1926 Gal, 
798; 43 O LJ 345; 30 OW N 619, 

(2) 43 M 107; 54 Ind. Cas. 209: AIR 1920 Mad. 


324; 38 M L 332; 1919) M W N 881; 25 ML T 
391 (F B} 
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and Hukam Chand v. Mir Hassan (3), which 
is a Division Bench authority. These 
rulings relytoa certain extent on two 
Privy Council decisions viz. Prosanno 
Kumar v. Kalidas (4), and Ganapathi 
Mudaliar v. Krishnamachariar (5). These 
authorities, however, are not directly in 
point and donot clearly lay down this 
Proposition and they have been distinguish- 
ed inthe judgments of the learned Judges 
of other High Courts who have also consi- 
dered this question. 

On the otherhand it has been consis- 
tently held bythe Allahabad High Oourt 
that aseparate suit does lie-in a case like 
the present and that s. 47, Civil Procedure 
Code, is not a bar. It will be sufficient to 
quote three Full Bench decisions of that 
Court, namely Sabhajit v. Sirigopal (6), 
Bhagwati v. Banwari Lal (7), and Kedar 
Nath v. Arun Chandra Sinha (8). Thè 
Patna High Court also takes the same 
view. A Full Bench considered the ques- 
tion in Tribeni Prasad Singh v. Ramasray 
Prasad (9), in which Askaran Baid v. 
Raghunath Prasad (10), was disapproved 
and Abdul Gani v. Rajaram (11, another 
Ful Bench decision was approved. The 
Bombay High Court has also held in 
Hargovind . Fulchand v. Bhudar Raoji (12); 
that 8.47 isnot a bar to such a suit as 
the present, this decision having been later 
followed bya Division Bench in Hira Lal 
Mohan Lalv.Ramehandra Kundan Mal 
(13). Similarly a Full Bench of the Oudh 
Chief Couri has expressed in Gaya Bakhsh 
Singh v. Rajendra Bahadur Singh (14), the 
same view. A Division Bench of the 

(3) AIR 1936 Pesh. 85. 


(4) 19 O 683; 19 I A 168; 6 Sar. 209 (P 9). 
(5) 41 M 403; 44 Ind. Cas. 855; A I R1917 PO 


121; 45 I A 54; 23 M LT 198; 270 L J 367 34M ` 


L J 463; 4 P LW 310; (1918) M W NGO; 22 0 


W N 553; 16 A L 333320 Bom. L R580;8L W- 
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(6) EPA 222; A WN 1895, 6 
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Rangoon High Court, namely i 
Martin v. S.M. Hashim (15:, bas 
the same conclusion. The prepon 
of authority is thus clearly in favo 
view taken by the learned single d 
this Court in this case. If ren 
discuss the authorities of this 
It was held by a Division Be 
the Punjab Chief Court in Chotha 
Karmon Bai(16), that s, 47 was nc 
and that a separate suit for po 
lay, this decision being followe 
Single Bench in Nusrat Ali v. 
Begam '17). A Division Bench of th 
in Brij Lal v. Durga (18`, appears 
expreased its agreement with the 
abad view. There are, however, tw 
Bench decisions of this Court. 
Singh v., Kanshi Ram (19), and Kin 
v. Partap Sing (20), which have : 
Kailash Chandra Tarafdar v. 
Chandra (1), without discussion a 
out referring to the other decisions 
Ocurt. 

It seems to us unnecessary to disc 
subject atlength. It is suficien 
that the preponderance of anthor! 
favour of the Allahabad view and tt 
Court has onthe whole followed tt 
the two later Single Bench decis' 
being important for the reason 
given. In our judgment this ia the 
decision. We therefore dismiss thi 
but make no order as to costs. Cot 
the appellant requested that we 
extend the time allowed by the tri 
for removing his malba. As it is nc 
whether themalba has or has n 
removed, we can only direct that h 
be given two months from to-day t 
provided that it has not alrea 
removed by either party. 


8. Appeal disi 


(15) 8 R 162; 126 Ind. Oas 209; AI R: 
6l; Ind. Ral. (1939) Rang. 289. 

(16) 8 P R I9IR; 44 Ind. Oas. 169; A IR 
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(in) 121 PR 1919; 53 Ind. Cas, 460; A 

Lah 16; 78 P LR 1920 

(18) 1 L Bi 56 Ind. Oas. 254; A I R 
159; 132 P L R 1920. 

(19) A IR 1935 Lah. 144; 153 Ind, Oa 
LR 116; 7 R L 388 

(20) AT RIIS Tah, 145.169 Ind. fC: 
PL R621; 9R L728. 


the petitioner but a man called Maung San 
and with Maung San the petitioner eloped. 
The respondent admits that he und War 
_ Hmein took the petitioner to the house of 

the petitioner’s sister and restored her there 
in the presence of certain elders. Now, the 
first point that will present itself to one’s 
mind is whether the petitioner whose repu- 
tation has never been tarnished in any way 
would not only fallin love with a married 
man but elope with him knowing that he 
canvhardly. maintain a wife, leaye alone-two. 
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and having regard to her untutored mind 
the explanation should not be rejected sume 
marily. The matter should, in my opinion, 
be probed more deeply. Now, the first point 
that wili strike one as being very peculiar 
is the tearing up of the lower portion of 
most of the letters. Why were ihey torn 
away ? The answer to my mind is that they 
were torn away as they contained references 
tothe respondent. Again, what does the 
expression “Ko. Maung San and the other" 
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san with whom ine petitioner eloped and 
not with him. The contention put forward 
by the learned Counsel for the respondent 
is that even if there was a restoration and 
assembly of elders as alleged, it does not 
prove marriage. I cannot accept this con- 
tention. The law that is applicable to the 
union of a Ohino-Burman Buddhist and a 
Burmese Buddhist woman is the same as is 
applicable to:the case of a Burmese Bud- 
dhist man and a Burmese Buddhist woman, 
‘All.that is required, so long as they are 
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Mr. T. B. Pendharker, for the Applicant. 
Mr. R. S. Dabir, tor the Opposite Party. 
Order.—The parties to this application 

went before a Debt Conciliation Board for 

conciliation of the defendante-non-appli- 
cants’ debts. On May 29, 1937, they ' 
reached an agreement whereby the 
creditor agreed to take shares in two 
villages and to pay Rs. 150 in cash to the - 
debtors and give up five houses in 
another village, while the debtors agreed 
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even where there is an alteration in the 
original contract, the creditor cannot fall 
back onite In Teomal v. Dharamdas (3) 
where there had been a composition 
between the debtor and his creditors which 
it was alleged by the creditors had not 
been properly carried out; the latter were 
not allowed to fall back on the original 
(1) (1938) N L J 472, 
Pee ‘A IR 1935 Lah. 897; 160 Ind. Cas, 963;8 R L 


(3) A IR 1929 Sind 49; 114 Ind. Oas. 109; Ind. 
Rul. (1929) Sind 61, 
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Hasan, Lucknow, di dated October 27, 1936. 


Messrs. S. N. Srivastava and Ganesh Pd., 
for the Appellant. 
Mr. H. Husain, for the Respondent. 


dJudgment.—This is an appeal under- 
s. 12 (2) of the Oudh Courts Act against a 
decision of a single Judge of this Oourt in 
asecond appeal. 

One Musammat Phulbasa owned a one 
anna sharein mohal Ganga Din, village 
Jehangirpur. On May 31, 1907, she sold. 


-© 


a joint decree, any of those plaintifs 
executethe whole decree. 

. The result of the decision of the learned 
single Judge ofthis Court was that the 
decree of the lower Appellate Court was 
set aside and the suit was dismissed to 
the extent of Gangole plaintiff's half share. 
There was a decision that there was no 
agreement in that sale-deed of 1907 that 
the purchaser, 7, e. the ‘predecessor-in- 
interest of Raja Syed Ahmad Ali Khan, 
should pay the revenue on the exempted 


could 


a plaintiff. Each of them was entitled to 
recover what he had paid as revenue and 
not half the revenue because he had a half 
share. Had he not’ paid half the revenue 
buta lesser sum, he would have been 
entitled to recover from hè defendant only 
that much, and not half the revenue. 
There should, therefore, we think, have 
been separate decrees'in favour of Gangole 
and of Ram Oharan in accérdaace with 
what revenue had been paid by each, 
What, however, happened was. that Ram, 
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ea SS a Aki, ah a wk eaaa Ah a ZB Dae 
APPELLANT 
om versus : 
RATILAL BALKRISHNA AND 0OTHERS— 
f RESPONDENTS 
Adverse Fossessven— Hinau widow claiming pro- 
eriy in her oun tight as wiaew of deceasea ce- 
parcener—Decree Jor ypossessiom and deelaration 
| abtarnea by suwing co-parcener but net executed 
within tane— Freh suit against iransjeree Jrom 
wiaew held barrea by sa. ll ‘and 47, Civil Proceaure 
Code (Act V of 1908)—Hindu Law—W idow. 
. , Where the widow cf a deceased member of a 
joint hindu family governed by Mitakshara, who 
| 1g entitled to maintenance cut of the joint tamily 
‘estate and to residence ina portion of the family 
“house, trespasses upon certain property of the family 
= 


the Collector substituted the name of his 
widow Bai Suraj in his place. In the 
normal course ot things the joint iamily 
property including tue disputed property 


“upon toe death or Mulsbankar would vest 


{ 
in bis surviving brother Kaikrishna, But! 
it appears that Bai Suraj ‘successfully set! 


“up before the Collector ner right to posses-) 


son ot the property cn the ground that it 
Was the exclusive and seif-acquired prop- 
erty of her husbeaud Mulshankar. On that 
account Balkrishna tiled a suit in 18929 for}. 
a declaration tuat he was entitled to certain: 
agricultural lands affected by the mutation‘ 


bi 
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: and that in Gonsequénce, his name should 
be entered in the Government records in 
the place of Bai suraj. Baikrishna succeed- 
ed in that suit and the lands were trans- 
ferred to his name although the possession 
.of Bai Suraj with regard to five items of 
property, which are now in dispute, conti- 
- Dued with her. In 1900, while Bai Suraj 
_Was in possession of the property, she in- 
vited her brothers, including the present 
defendant No. 1 Bhogilal, to share a portion 
of the family house with her. Balkrishna 
therefore instituted an action (Suit No. 187 
of 1900) to evict Bai Suraj and her bro:hers 
on the basis that their possession was 
_ Wrongful and that he had a better title 
being the sole survivor of the joint family, 
In her defence to that suit Bai Suraj, 
perhaps in view of the decision in the prior 
suit of 1895, did not dispute the allegations 
as to the devolution of tne estate by survi- 
. Vorship and the nature of the property, 
conceding that it was the joint family prop- 
erty of her deceased husband and his 
brother Balkrishna. But she urged that 
_She was not given proper maintenance since 
her husbana’s death, and requested the 
_ Court to do her equity, That request is 
‘reproduced in para, 15 of the judgment 
in that suit as follows (vide Ex, 20): 

“Ihat so long as plaintiff does not make suitable 
provision for her maintenance and residence and 
so long ae he does not pay her the expenses in- 
curred by her for her husband's obsequies and 
arrears of maintenance from her husband's-death down 
to date of recovery of possession of the properties 
in suit, a suitable amount for the expenses of 
Pilgrimages which she is bound to go for the 
salvation of her husband's soul and outstandings 
belonging to her husband which he has colleeted, 


he cannot claim possession of the properties in suit 
from her,” : 


. Tne materiality of that defence will be 

apparent if regard is had to the defence 
in this suit that notwithstanding the decree 
and her admission in the former suit the 


Possession of Bai Suraj continued to be- 


adverse to Balkrishna and his sons, the 
` Plaintiffs in this action. Tne Uours in that 
suit, following the invariable practice in this 
Court, passed the following decree on 
“ Maren 21, 1902: f 
-4 “The plaintuf do invest a sufficient sum in Govern- 
ent securities for payment of maintenance to defend- 
ant No. 1 at the rate of Rs. zi per month. during 
her lifetime or secure otherwise according to the 
“mode most convenient and suitable to both parties 
to be determined in execution proceedings, the 
amount of maintenance fixed to be payable to defend- 
ant No, l as above and he do repair and put in 
a habitable condition the eastern moiety of the 
; house, viz. lot No. 1 in the list annexed to the 
plaint and-in her occupation at present for her to 


= reside. in it during her lifetime and after doing the. 


above, he do recover from defendant No, 1 and as 
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against defendants Nos. 2, 3, 4, 5 and 7 possession of 
the properties described in the plaint, the eastern 
moiety of the house lot No. 1 mentioned above 
excepted on conditions laid down as regards her 
maintenance and residence being fulfilled by plaint- 
iff. Defendant No. | do deliver up to him possession 
of the above-mentioned properties together with 
all title deeds, rent-notes and other documents relat- 
ing to them that may be in her possession.” 

Subsequent to that decree both parties 
filed execution proceedings which proved 
abortive. In 1902 Bai Suraj applied to the 
Uourt to obtain the maintenance fixed in that 
decree from Balkrishna, but it was held 
that the decree being merely declaratory 
she had no right to execute it against Bal- 
krishna or the family property. The 
dismissal of that application was confirmed 
in appeal in 1903 by the High Oourt: vide 
Ex. 126. Balkrishna in his turn filed un- 
successfully three darihasts for possession 
in the lifetime of Bai Suraj. The last 
darkhast was filed in 1930 by Balkrishna’s 
representatives after the death of Bai 
Suraj, which took place on October l, 
1930, against her brother and the persons 
in possession through her. The years in 
which the first three darkhasts were instic 
tuted are 1905, 1908 and 1913. It may be 
noted that the last darkhast filed after the 
against some of the 
defendants was dismissed on the ground 
that it was barred under Ari, 182, Limitae 
tion Act, and s. 48, Civil Procedure Code. 
The third ground of diamissal was that the 
pluintiff not having fulfilled the conditions 
laid down in the decree which was declarac 
tory, he could not recover possession. It 
seems that Bai Suraj had on March 31, 
1921, executed a sale deed with regard to 
lots Nos. 2 to 5 in dispute in favour of her 
brother, defendant No. 1, for the considera- 
tion of Rs. 8,999. Balkrishna, therefore, ine 
stituted Suit No, 385 of 1921 against Bai 
Suraj and the alienee from her for a decla- 
ration that that sale was hollow and did 
not affect his rights. No possession was 
claimed, but there was a prayer for injuace 
tion preventing Bai Suraj from making 
further alienations of this property. That 
suit was decided by the Joint Second Olass 
Subordinate Judge of Surat in the plaintiff’s 
favour on March 21, 1922. 


As already observed, Balkrishna'’s repre- 
sentatives, namely his son and grandson, 
having failed to recover possession in exe- 
cution proceedings aginst Bai Suraj’s 
brother, who was in possession of the proe 
perties in the darkhast of 1930, have 
brought this suit to recover possession 
of .the properties in the plaint with mesne 


“abd 


` profits. There were several defences to 
| this action, the chief being that the suit 


- was barred by limitaticn and also under: 


- gs. ll and 47 and OQ. II, r. 2, O.vil Procedure 


Code. The learned trial Judge disallowed 


| those contentions and passed a decree in 


the plaintifi’s favour atiecting all the pro- 
perties in suit and directed an enquiry as 
to future mesne proiits, Against that decree 


_ defendant No. l, the brotner of Bai Suraj 


and purchaser from her of lots Nos. 2 to» 
in the plaint, nas filed this appeal. Counsel 


- for the appellant has formulated his cons 


` 


tentions in the same way as in the trial 
Court. His principal point is that Bai 


. Suraj’s possession ccntinued to be adverse 
_ to Balkrishna and his successor in estate 
. notwithstanding the decree passed in 1902 


and that her possession had ripened into 


-a perfect title at the time of the sale to 


her brother. lt 


is strenuously argued 


: that after the decree of i902 the only 


remedy of balkrisnna was by execution, 


, and having failed therein, this suit based 
, upon the same cause of action is barred. 


aot 


mo 


di is also pointed out that Balkrishna 


havıng failed to ask tor possession in the 


, Buit or 1921, his remedy ıs lost by reason 


< of the provisions of O. UH, r. 2, Civil Proce- 
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: dure Code. 


Now, the claim of the plaintiff's in so 
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far agit relates .to the property comprised ` 
- in lot No. 1, wpich is the easiern moiety of 


“the house occupied by Bai Suraj, must be 


distinguisned irom the rest. lt is clear 


:. from the decree passed in Suit No, 1&7 of 
LyUU tnat the eastern moiety of the Rouse 


was excepted trom the decree for posses- 
sion on the ground that 1t was in the 
occupation of Bal Suraj as Ler residence 


sue was entitied to residence in a portion 


of the joint family property is not denied. 


“Bal Suraj. 


-And tne deciee Laving determined the 
Tiguis of the pallies im that respect and 
haviug reserved lot No.1 ior her residence, 
the rights ot the piaintifts to recover possess 
Bion Wweleot acciued cuoly on the death of 
Mr. Trakur ior the appellant 
has conceded wnat tue entire moiety ot the 
property excepted by the decree ıs identi 
cul with lot No, 1, and after satisfying 
himseif on that point he has not pressea 
the defendant’s claim to lot No. i. We 
tuerelore hold that the title to that lot 


` vests in the plaintifs, 


' is not iree from dithculty, 


The question aftecting the other property 
‘he dispute 


` centres round the true construction of the 


| to which she was entitled during her iite. ` 
_ That as a widow of a deceased co-parcener, 
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decree passed in March 1902, for that 
construction must affect the question of 
limitaticn and the maintainability of this 
action in view of the provisions of ss, 1l 
and 47, Civil Procgdure Code. Consider- 
able argument has been advanced before 
us as to the effect of that decree. It has 
been urged on behalf of the plaintiffs- 
respondenis that that decree was merely 
a declaratory decree recognizing the right 
of the deceused Bai Suraj to continue in 
possession of the family property in dispute 
in lieu of the maintenance to which she 
was unquestionably entitled, and that at 
least umil some suitable provision was 
made for her maintenance with her consent, 
the plaintiffs could not execute the decree. 
It is also printed out that notwithstanding 
the offers made to Bai Suraj, she was not 
willing to accept reasonable suggestions 
in that behaif. Oonsequently, it is urged 
that her possession was not adverse to the 
plaintifis in her lifetime, at least till she 
eftected the sale of lots Nos. Z to in ibl. 
It is also urged that upon that basis 
the decree wus not executable so long as 
Balkrishna or his descendants preferred to 
continue Kai Suraj during her life to recover 
her maintenance out of the property. And 
therefore, proceeds the argument, this suit 
being based upon a cause of action arising 
upon the deatn of Bai Suraj whose claim 
to Maintenance out of the property ceased 
with her, is not incompetent under s,--11, 
Oivil Procedure Code. 

jt bas been conceded—and the point ‘is 
res judicata between the-pariies having 
regard to the operation uf tue decree in the 
suit of 19ZU-—that Mulshankar was a 
member of an undivided Hindu family 
governed by the Mitakshara at the time of 
bis death in August 1893 and that all the 
property in dispute as weil as the other 
property in the possession of the plaintiffs 
was tLen the joint iamily property of 
Mulshankar and his brother Baikrishna, 
Consequently, it doilows that Mulshankar's 
widow Bai Suraj was entitled to nothing 
more than maintenance out of the joint 
jamily estate. She was also entitled to 
Tesidence in a porticn ot the family house. 
lf therefore Bai Suraj iwespassed upon 
certain property of the joint family and 


Claimed it im her own right as the widow of 


her deceased husband, ihat possession at its 
incepticn would be adverse to the survivor 
in tLe cc-parcenary unless, as pointed out 


by their Lordships of tLe Privy Council in ° 


Sham Koer y. Dah Koer (1) it was the 
(1) 29 0664; 29 1 A 132; 8 Sar 260 P O), 


rh, 
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result of an arrangement between the 
widow and the surviving co-parcener or 
co-parceners. It is clear from the record 
that upon her husband's death Bai Suraj 
claimed: the property in his posseseion in 
her own right ashis keir and succeeded 
on that plea before the Gollector in getting 
her name entered in the record. There 
can be no doubt whatsoever that her 
possession originated in wrong and was 
reinforced by an unequivocal assertion of an 
adverse title. A vague reference has been 
made to an arrangement in the following 
Pleadings as if to suggest that the con- 
tinuance of that possession was the result 
thereof: 

“And in the end inorder that she might obtain 
her maintenance we allowed herto pass the rent- 
note and ganot and to that effect was the family 
arrangement, and pursuent to the said arrangements 
the said properties were given in management and 
in possession to her and under the circumstances 
properties were allowed to remain with her, and 
this kind of family arrangements were purauant to 
the aforesaid decree and were in accordance with 
that decree, and she remained in management and 
in possession pursuant to that decree,” 

- It is difficult to spell out a consistent 
defence from that statement. We are, how- 
éver, informed by the lenrned Advocate on 
behalf of the respondents that besides the 
arrangement envisaged by the decree of 
1902, there was no arrangement of any 
kind between the parties and that the 
reference was expressly to the terms of that 
decree. Therefore if the quality of Bai 
Suraj’s possession must be regarded as 
adverse at its inception, the questicn is 
whether when the decree was obtained in the 
suit of 1900 there was any alteration in the 
character of that possession. 

‘It may be noted that in the plaint in 
that suit of 1900 (Ex. 26) express mention 
is made of the fact that Bai Suraj and her 
brothers including the defendant Bhogilal 
were wrongfully in possession. That was 
the scope of the suit, and the decree merely 
emphasised the title of Balkrishna, the 
plaintiff's father, to immediate possession 
of the property. Incidentally, it set out the 
right of Bai Suraj to claim maintenance 
out of the family property. The manner in 
which that maintenance should be provided 
for was certainly indicated; but no charge 
was created over any property in her 
favour. The form of that decree was appar- 
ently suggested by Yellawa v. Bhiman- 
gavda (2). Therein the practice of tbis 
Court that an heir or ec-parcener suing to 
recover family property from a widow 
‘entitled to be maintained out of it should 

(2) 18 B 452, i f ; - 
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not be allowed to evict the widow without 
first securing a proper maintenance for her, 
has been indicated. But it is clear that 
there was no declaration of the widow's 
right to remain in possession in lieu of her 
maintenance as erroneously assumed in the 
Oourt helow. We are satisfied that the 
plaintiffs and their predecessors were entitl- 
ed under that decree to execute it on the 
terms postulated, the moment it was passed. 
It is evident that the present suit is 
instituted for the same relief and upon the 
sane cuse of action against a transferee 
from Bai Suraj who was a party to the 
former suit of 1900. Prima facie this suit 
is affected by the prohibition contained 
ia "ss. LL and 47, Civil Procadire Onde, 
and its conversion into an applica.ion in 
execution is -barred under s. 48 of the said 
Court. It wasopea to the plaintiffs to fultil 
the terms imposed by the decree and claim 
possession in execution. The mare fact that 
Balkrishna’s offer of certain terms was not 
accepted by Bai Suraj in her application in 
execution did not prevent the executing 
Court from deciding the question left to 
it for decision in a proper application by 
the plaintiffs or their predecessor. If the 
right to execute the decree was lost owing to 
the inaction of the plaintiffs, the second 
suit will not lie. ; 
- It is said that although the right to 
execute the decree was barred, the title 
declared under that decree continued. In 
support of that statement reliance has 
been placed on several rulings particularly 
Mir Akbarali v. Abdul Ajij (8). The 
argument again is based upon the assum p~ 
tion that the decree recogaized Bai Suraj’s 
right to remain in possession in lieu of her 
maintenance. That view is not warranted 
by the terms of the decree. But the argue 
ment is also directed to showing that the 
decree effectively interrupted the course of 
adverse possession and prevented Bai Suraj 
or the assignees from her from maintaining 
that the plaintiffs’ title was extinguished. 
It is clear that the action of 1900 was an 
action in ejectment. The judgment was in 
favour of the plaintiff Balkrisuna as owner 
of the property. The questiou is whether 
such a judgment, if not accompanied by 
the decree-holder’s entry, would constitute 
breach or interruption of the continuity of 
the judgment-debtor’s adverse possession. 
The answer must be found in the fact 
that the adjudication that Balkrishoa, the 
father of plaintiff No. 1, was the true owner 
(8), 44 B}934; 58 Ind, Cas, 96; AT R1920 Bom 
61; $ Bom L R 916, 
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and had a gocd title wag not incompatible 
with the wrongful possession of Bai Suraj 
or the defendant-appellant. That title could 
have been enforced in execution within the 
time allowed by law: see Subbatya Pan- 
daram v. Mahammad Mustapha Mareayar 
(4) and Satgur Prasad v. Kishore Lal (5). 
That position was not properly appreciated 
by tbe learned trial Judge. It is suggested 
that the widow. Bai Suraj had not in her 
defence to that action set up a title adverse 
to Balkrishna. I have set out above her 
defence in that respect, Although she does 
not in so many words say that she was in 
possession adversely to the plaintiff in that 
suit, she has nowhere accepted the position 
that her possession was with the concur- 
tence of the trueowner. All that she has 
stated is that the Court should not pass a 
deéree in the plaintiff's favour so long as 
her claim to maintenance was not fully 
satisfied. If therefore Bai Suraj's possession 
was initially adverse to the true owner, 
the meré declaration of the plaintiff's title 
neither deprived her of that possession nor 
altered its character. The declaration in 
the view we take instead of disturbing Bai 
Suraj'’s possession emphasised the facts of 
its adverse quality. That possession had 
the necessary continuity and publicity to 
defeat the title of the true owner. 

The cases to which we were referred and 
which held that a decree for possession 
interrupts the course of adverse possession 
namely Vasudeo v, Eknath (6) and Rakhmas- 
bai v. Ramchandra (7), are clearty distine 
guisbable on the facts. In Singaravelu 
Mudaliar v. Chokkalinga Mudaliar (8) 
there was asuit to recover possession of 
a chowultry building belonging to a 
charity by one alleging that he was the 
hereditary trustee,and it was held that 
the judgment of the Court declaring that 
a party in possession of immovable pro- 
perty had no title to it had not the effect 
of interrupting the continuity ef the 
adverse possession as against the real 
owner, and that if he continued in possession 

(4) 46 M 751; 74 Ind. Oas. 492; A I R 19283 P O 
175: 50 I A 295; 21 A L J 730; 45M LJ £88; 25 
Bom LR 1275; 18 L W 903; (19294) M W N 65; 98 


pole 2 Pat L R 104; 33 MLT 285; 40 OL J 
(5) 46 I A 197; 55 Ind. Cas, 486; A IR 1916PO 
60; 42 A 152;11 L W 384; (1980, M W N 3; 240 
W N 394; 38 MLJ 259,18 AL J 23520 PLR 
(P O) 55; 29 Bom L R 451; 27 M L T 200 (P O). 
(6) 35B 79; 8 Ind, Cas. 639; 12 Bom L R 926. 
(7) 23 Bom LR 301; 61 Ind. Oas., 414; A IR 1921 
Bom 470; 45 B 843, 
__ (B) 46 M 525; 70 Ind, Cas. 994; AI R 1923 Mad 


8; 43 M L J737; i6 L W 5l4; 31 298; 
so FP i3LML T 298; (1922) 
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for 12 years before suit, his -title’ was. 
perfected. In the 
in Subbaiya Pandaram v, Muhammad 
Mustapha Marcayar (4) the appellant was 
trustee under aregistered deed executed 
by his grandfather ih 1890. In 1898 res- 
pondent No, 1 purchased part of the 


property at a sale in execution of a decree: 


against the appellant's father, the then 
trustee, for debts incurred “by him; the 
purchaser and the other respondents, who 
claimed under him, bad been in possession 
since that date. In 1901, in a suit the 
appellant obtained a decree declaring the 
validity of the trust. In 1913 the appellant 


sued the respondents for possession of rnd 
a. 


parchased property. ln considering | 
defence that the suit was barred either 
under Art. 124 or Art. 144, Limitation Act, 
their Lordships observed as follows 
(p. 19554, : ; 

“Now the real argumentin favour of the appel- 
lant wasthat in the presence of the purchaser it 
was declared that the trust had been validly oreatėd 
and that the property was, in fact, trust property 
and it is suggested that this effects res judicata 
as against the respondents and prevents them 
from now asserting that the property is their 
own, Their Lordships do not think that the 
decree had that effect. At the moment when it 
was passed, the possession of the purchaser was 
adverse, and the declaration that the property had 
been properly made subject to a trast disposition 
and therefore ought not to have been seized, did 
not disturb or affect the quality of his possession; 
it merely emphasised the fact that it was 
adverse.” 


In.view of that decision. we think with 
respect thatthe ruling of this Court in 
Mir Akbarali v, Abdul Ajij (8) is no 
longer good law. Consequently, if Bai 
Suraj’s possession was wrongful, . that 
possession was certainly perfected into a 
good title in 1914 when the right to 
recover possession under the decree” of 
1902 was barred. In other words, the inac- 
tion of the plaintiff Balkrishaa is not 
enf reing in time the decree of 1902 
defeated his right against the Judgment 
debtor or the person claiming through 
him. Butitis urged on behalf of the 
plaintifiserespondents that, even if Bai 
Suraj had perfected her title in her life- 
time and theestate became her stridhan 
or an aceretion to the estate of her 
deceased husband, the plaintifis being 
her nearer heirsor the next Yreversioners 
of her husband are ‘entitled to succeed to 
that estate. Now a plea of title on that 
basis cannot be reasonably spelt out from 
the plaint. There is a reference in paras T 
of the plaint to Suits Nos. 187 
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and 386 of 1921, and the plaintiffe have 
stated their effect as follows : 

“In accordance with the srrangements of the 
family the properties wereallowed to remain in 
the possession of the aforesaid Bai Suraj and to 
that effect the declaration was made, and in 
accordance with the tenstsofHindu Law weare the 
heirs to our ancestor Mulshankar. Bhaishanker 
and his widow, the aforesaid Bai Suraj and with 
regard to the said properties till this date wə, the 
plaintiffs, are the sole owners and the defendants have 
no right whatsoever over the said properties.” 

There is no reference to the acquisition 
by Bai Suraj of this property in her 
own right; notis there any averment of 
the alternative plea that Bai Suraj's 
possession had converted the co-parcenarty 
property into her stridhan. Ne issue was 
demanded on that point in the tria} Court 
andin our opinion it isnot open to the 
respondents to urge that’ claim based 
onan entirely different title for the first 
time inthis appeal. Moreover, it seems 
unreasonable to assume that Bai Suraj 
who inherited no estate from her husband 
could benefit by her individual act an 
estate which she did not. represent on the 
principle stated in Lajwanti v. Safa Chand 
(9). And asIshall presently show, if 
the property formed part of her stridhan 
the plaintiffs cannot defeat the claim of 
the purchaser from her, We have there- 
fore refused to consider the claim of the 
plaintiffs on the alternative title in this 
appeal. 

In view of our conclusion that Bai Suraj 
had perfected her title in 1914, the defen- 
dants who claim through her as transferees 
of lots Nos. 2 to 5 are entitled to be maine 
tained in possession. The defence of 
Bhogilal has been that he is a transferee 
from Bai Suraj. It has been urged that 
in the decree in the suit of 1922 there 
was a declaration that the sale to defendant 
No. 1 was void and that no title had 
passed to him thereunder and that there- 
fore the defendants cannot deny fhat the 
plaintiff's had a title in 1922. But that was 
a decision of a Second Olass Subordinate 
Judge who had no jurisdiction to try the 
present suit. Consequently, that decree 
would not operate in this suit as res judicata 
under s. 11, Civil Procedure Code, It is 
important to note thatin the pleadings in 
this suit beyond a recital of that decree cf 
1922 there is no suggestion that the sale to 
defendant No. 1 was not operative to convey 


(9) 26 Bom L R 1117; 80 Ind. Cas. 788; AT R 1924 
PO 121;: 51 I A 17l; 5 L 192; 22 A L J 308; 
(1924) M W N 442; 20 L W 10; 2 Pat. LR 245; 28 0 
neg L 4935; 6PL TIAL RGA PO 
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the rights of Bai Suraj on the ground that 
it was a sham and colourable sale. From 
the issue framed, it appearsno such claim 
was made in the trial Court. It is not 
therefore open to the respondents to urge 
for the first time in this appeal that we 
should consider the question of the validity 
of the sale on the evidence available or 
give afresh opportunity to the plaintiffs to 
lead additional evidenca on the point. 

On ths above grounds the appeal must 
succeed so far as lots Nos. 2to 5 are 
concerned. It is, therefore, unnecessary to 
consider the plea that the provisions of O. IT, 
T. 2, Uivil Proeadure Code, constitute a bar 
tothis action against defendant No. 1 
inasmnch as the plaintiffs could hava in the 
suit of 1922 claimed to recover possession. 
In the result we allow this appeal, and 
reverse the decree of the trial Court except 
in regard tothe property comprised in 
Jot No. 1. Withregardto the property in 
that lot, the decree of the lower Court 
is maintained. In other respects the claim 
of the plaintiffs te possession is dismissed. 


In view of the partial success of the 
defendanteappellant we direct that he 
alone shall get half the costs throughout 


from the plaintiffs. The cross-objections 
are dismissed with costs. 
D. Appeal partly allowed. 





LAHORE HIGH COURT 
Second Appeal No. 1287 of 1938 
January 5, 1939 
DaALIP SINGG, J. 

JHARU AND ANoTaER— PLAINTIFFS 
— APPELLANTS 
versus 


PARDHANA—DEFENDANT—RESPONDENT 

Civil Procedure Code (Act V of 1909), 0. XXII, 
r. 4—Dabtor dying leaving widow and two minor 
sons—Suit decreed against estate of deceased in 
hands of widow as his legal representative though 
sons were the proper legal re presentatives—Widow not 
negligent of interests of minors and defending suit 
properly—Decree, whether binding on sons. 

Tt cannot be laid down as a general rule that 
where the proper legal representative is not made 
a party, but there is nothing to show fraud or 
collusion, the representation of the estate by such 
person will bind the proper legal representatives. 

A person who had executed a bond in favour of 
another died leaving a widow and two minor sons. 
The suit on bond was decreed against the estate 
of the deceased inthe hands of hie widow as his 
legal representative. The desrse-holder had means 
to know that the sons were the proper legal re- 
presentatives. The widow, however, was not negli- 
gent of the interests of the minora and defended 


the suit proporly : 
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Held, that in the circumstances of the casé the 
decree ‘obtdinéd against the widow ag legal ‘repre- 
sentative of the estate of the déceased bound the 
sons of thedeceased though the widow was not the 
proper legal representative and the sons were the 
proper legal representatives. Karam Kaur v. 
Matwal Chand (1) and: Court of Wards v. Ramaput 
Singh (3°, distinguished, Pukhraj Jeshraj v. Jamsetji 
Rustum (4), Manikyanayanim. v. Lakshminarasimha 
(5) and Lalsa Raiv, Udit Rai (6), referred to. 

S. A. from the decree of the Senior Stb- 
3 eae Kangra at Dharameala, dated Jane 

19 

` Mr. M.C. Sud, for the Appellants. 

`, Messrs. Parkash Chandar and Shamair 
Chand, for the Respondent. 

| Judgment. —The facts of this appeal 
taisė an. intéresting point of law which is 
by no means free from difficulty. Ohe Bhce 
lar, a Ghirth by caste, executed a bond in 
favour of the present respondent on May 
24,1927. Bholar died on February 19, 1929, 
leaving behind him two sons, thé present 
plaintiffs, and a widow Musammat Bhundi. 
The widow paid some of the money due on 
the bond on March 24, 1930, to thë „present 
Tespondent Pardhana ‘alias Bhana Mal. On 


Jüne 16, 1931, Pardhana, réspondent sued’ 


fusammat Bhundi as an heir and repreé- 
séntative of Bholar for the balance of the 
boney due. On February 15, 1932, the 
suit was decreed against the estate of 
Bholar, deceased, in the hands of Musam- 
mat Bhundi. In execution of that decree 
the present respondent attached land in 
the possession of the sons of Bholar, Jharu 
and Nandu. Jharu and Nandu objected 
through their uncle : if is not known whe- 
ther the uncle was maternal or paternal. 
The decree-holder made an application that 
the present plaintiffs, minors, the sons of 
Bholar, namely, Jharu and Nandu, be 
brought on the récord along with Musammat 
Bhundi as the Tepresentatives of Bholar. 
She 
did. not: appear. ` Minors were not’ repre- 
ssnied. An ex parte order was made 
bringing the plaintifis on to the record 
and thdi'the property; which had previously 
Been attached and reléased on the objec- 
tion of-the presént plaintiffs, was attached 
and leased to the defendant decreé-holder 
for 20 yéars on July 17, 1935. The plaintiffs, 
the sons of Bholar, have filed the present 
suit for possession of the land against 
the defendant on the ground that 
the land could not be attached or alienated 
iñ eXetufion of the decree obtained against 
tke estate of Bhólar in the hands of Musam- 
mat Bhundi. Various issues weré framed 
-dn the’pleadings of the parties, but-these 


do not now concern us and.the only quese. 
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tion is whether the estate of Bholar 
hands of the present plaintiffs is bor 
the decree obtained agaicst that es 
the hands of Musammat Bhundi. T 
Court held in favour of the present 
iffs and passed a *decree for po 
against the defendant with coste 
learned Senior Subordinate Judge on 


held on the authority of Katar 
v, Matwal Chand (1); Chaturdh 
Khushaldoss & Sons v. Raja & 


Mudali (2) and Court of Wards v. R 
Singh (3), thatthe plaintiffs were 
by the decree passed against 1 
estate in the handsof his widow Mu 
Bhundi as she effectively represent 
estate in the suit in which the de 
February 15, 1932, was passed. The 
iffs’ suit was dismissed with costs tl 
out, The plaintiffs have come in 
appeal. 

Karam Kaur v. Matwal Chand ( 
easily be distinguished from the f 
the present case. In that case it Y 
down that the plaintiff must be c 
and implead all ordinary legal repi 
tives. But, if there is no fraud or ci 
and the ordinary legal representa 
impleaded and the plaintiff is igno 
and has no means of knowing w 
proper legal representatives are, 
decree obtained against a pers 
subsequently turns out not tobe t 
per legal representative will nevel 
bind the estate. In this case the fe 
that Bholar’s land had been muta 
May 3, 1929, in favour of his sons ¢ 
plaintif (Pardhana) could have fou 
that Bholar had left certain sons a: 
On the other hand, the widow had p: 
debt and the plaintiff might have as 
without making any enquiry, as he | 
admits, thatthe widow was, the 
legal representative. The learned 
Subordinate Judge, who had the 
before him. has come to the conclusi: 
the plaintif acted bona fide and I 
not disturh that finding ; but it car 
held that the plaintiff had no mee 
knowing the proper legal represen 
as laid down in Karam Kaur v. ! 
Chand (1). 

The facts in Court of Wards v. Rc 
aa (3), are also entirely different 

(1) 14 L 696; 141 Ind. Oas 580; A IR 19% 
380; 34 P L R 511; Ind. Rul. (1933) Lah. 148. 

(2) 54 M212; 129 Ind. Cas, 469; AI R 16 
930; 60M L J 97; 32 L W 8-2; (1930) M\ 
Ind. Rul. (1931) Mad. 277: 

a) (1870) 14 M_I A 605; .10 Beng. L R. 

R 159; 2 Suther, 575: 3 Sar, 117 (PO). 
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the case in Chaturbhujadoss Khushaldoss & 
Sons v. Raja Manicka Mudali (2), undoubt- 
edly supports the reasoning of the learned 
Senior Subordinate Judge. It is pointed 
out in that case that the true question for 
decision is whether tere’ is an exception 
tő the general rule that persons are not 
bound by any decree to which they were 


in the cireumstances of the present case 
the: decree obtained agaidst Musammat 
Bhundi as legal representative of the estate 
of Bholar binds the sons of Bholar, though 
the widow was not the proper legal repre- 
sentative of Bholar and the sons were the 
proper legal representatives. 


I therefore dismiss the appeal, but in the 


not parties or to which their represent- circumstances leave the parties to bear 


tivés-in-interest were not parties. Tika ral- 
ing points out that there have bec conflict- 
ing decisions on this point, put the ruling 
relies upon Court of Wards v. Ramaput 
Singh (3), for the reason that that ruling 
of their Lordships of the Privy Council 
approves the reasoning in an earlier case, 
Marshall's Bengal Appeal Cases 614, where 
the facts were similar to the present case. 
In that case,a decree was obtained against 
a Hinda widow for her husband's debts, 
though he had left a son. It was held 


that the sale of the husband's property in ` 


execution of that decree was valid and 
bound the son. There are ralings of other: 
@ourts, however, which appear to take a 
different view and which do not seem 
prepared to accept the view that where a 
person, who is nct a proper legal repre- 
sentative is sued and that person suffi- 
ciently represents the estate and there is 
no fraud or collusion the decree will bind 
the estate in the hands of the proper legal 
representatives. Such rulings are Pukhraj 
Jeshraj v. Jamsetji Rustum (4), Manikyanae 
yanim v. Lakshminarasimha (5) and Lalsa 
Rai v, Udit Rai (6), On the whole I am 
inclined, in the circumstances of the pres 
sent, case, to accept the reasoning of the 
Madras ruling though Iam not prepared 
to lay down asa general rule that’ where 
the proper legal representative is not made 
a party, but there is nothing to show fraud 
ör collusion, the representation of the estate 
by such person will bind the proper legal 
representatives. In the circumstances of 
the present case, however, as the plaintiffs 
were minors if the suit had been brought 
against them, the suit would have been 
against the present plaintiff throngh the 
guardianship of their mother, There is 
nothing to show that the mother was negli- 
gent of the interests of her sons or that she 
did not defend the case properly. Presum- 
ably therefore the same defences would have 
been put up and the result would have 
been the same. I would therefore hold that 
- (4) A I R 1927 Bom. 63; 100 Ind. Cas, 185; 50 B 


. 802; 28 Bom. L R 1382, 


(5) A I R1933 Mad, 43: 139 Ind. Cas, 465; 63 M 
L J318; Ind. Rul. (1932) Mad, 716; 37 L W 199, 
¿(6L A I R 1924 All. 717; 75 Ind. Oas, 114. 2 


their own costs throughout. As the point is 
by no means free from difficulty, I would- 
allow a Letters Patent Appeal, if the appel- 
Jants apply for a certificate. 


8. Appeal dismissed. 


CALCUTTA HIGH COURT 
Civil Rule No. 1838 of 1938 
February 8, 1939 

EpGLERY, J. 
BASANTA KUMAR CHURNAKAR 
— PETITIONER 
versus 
DURGA NATH PAL AND OTARRS— 
OPPOSITE Party 

Bengal Tenancy Act (VIII of 1885), s. 26—Pre- 
emption—Parties to proceedings—Tenant effecting 
valid transfer of holding and dispossessing himself 
from it, whether has locus standi to contest ap- 
plication for pre-emption—Transfer not valid— 
Tenant, whether necessary party to proceedings— 
Evidence Act (I of 1872), s. 43—Judgment setting 
aside transfer is admissible as fact in issue in 
pre-emption proceedings. 

The question ag to whether or not the vendor 
has locus standi to contest an application for pre- 
emption must depend entirely upon the circum- 
stances of the case. Certainly, inacase in which 
there had undisputedly been a valid transfer of a 
holding and in which the vendor had entirely dia- 
posséssed himself of all rights in connection with 
that holding, the vendor would have no further 
interest in the matter and would have no locus 
standi to contest an application for pre-emption. 
In the case, however, where the position adopted 
by the tenant is that he is not the vendor of the 
holding which the landlords are seeking to pre- 
empt, that it was never transferred to any person 
that he retained in the holding all the rights of an 
occupancy ratyat, and that the landlords therefore 
had no right to disturb him in his possession of 
the holding by pre-emption or otherwise as long 
as he duly paid his rent; the tenantis vitally in- 
terested in the result of the application for pre- 
emption which is filed by his landlords, and has 
every right to be made a party to the pre-emption 
proceedings in order to contest the same. A condi- 
tion precedent to an application by the immediate 
landlord of a holding for pre-emption is the transfer 
of that holding by a tenant to some other person. 
At the same time, unless a transfer from a tenant 
has in fact taken place, the landlord can have no 
right to preempt, |p. 4¥1, zol. L} 

In a summary proceeding for pre-emption under 
s. 26-F, Bengal Tenancy Act, which is based upon 
fhe assumption that a transfer from a tenant to a 
third party has taken place, a judgment setting 


o 


aéide'the transfer must be regarded as a fact in 
issue under 8.43, Evidence Act, and as such, would 
be admissible in evidence. [p. 492, col. 1] | 


C, Rule from the order of the Second Oourt 
of Munsif, Tangail (Mymensingh), dated 
September 13, 1938. 

“Mr. Jatindra Nath Sanyal, for the Peti- 
tioner. 

Messrs. Surajit Chandra Lahiri, Upendra 
Kumar Roy and Joy Gopal Ghose, for 
Opposite Party, 

‘Order.—The petitioner in this case, 
Basanta Kumar Churnakar, has applied. to 
this Court in- order that two orders passed 
by the learned Munsif of Tangail, dated 
respectively September 13, 1938, and 
September 22, 1938, may be set aside, 
Under the first of these two orders the 
learned Maunsif expunged the petitioner's 
name from the proceedingsin a pre-emption 
case instituted by opposite parties Nos. 1 to 
3 on June 4, 1937. Under the latter order, 
the learned Munsif allowed the application 
for pre-emption filed by the aforesaid 
opposite parties, 

The facts with which weare concerned 
in respect of the application are briefly as 
follows:—On January 12, 1937, the peti- 
tioner executed a d-cument which purports 
tobe a deed of sale in favour of opposite 
parties Nos, 4 ‘to 13. The petitioner's 
immediate landlords, opposite parties Nos. 1 
to’ 3, thereupon applied for pre-emption 
under s..26-F, Bengal Tenancy Act. Their 
application was filed, as stated above, on 
June 4,°1937, The, petitioner, however 
maintained that no transfer had been 
effected by virtue of the document executed 
by-him on January 12, 1937. His case was 
that he had actually intended to execute a 
mortgage-deed on that date, but owing to 
fraud on. the part of the transferees, he 
had been made to execute a kobala instead 
of a mortgage-deed. He therefore instituted 
a sult on June 25, 1937, being Title Suit 
No. 119 of 1937, for the purpose of setting 
aside the kobala in favour of opposite 
parties Nos. 4 fo 13. He also took steps to 
file an objection in the pre-emption case, 
which had been filed by opposite parties 
Nos, 1 to 3 to the effect that the pre- 
emption case in question was not maintain- 
able on the ground that there had not 
been an -effective transfer to opposite 
parties Nos. 4t013. On August 18, 1937, 
the opposite parties Nos. 1 to 3, the peti- 
tioner’s immediate landlords, applied to be 
made parties to the suit No. 119 of 1937. 
Their epplication was, however, very rightly 
rejected by the learned Munsif of Tangail 


on the ground that in a suit of this nature: 


the only necessary parties were the vendors 


and the vendees or their respective legal. 


representatives. Opposite parties Nos. | to 
3 then applied to this Court in revision 


against the order refecting their applica-- 


tion to be made parties to Title Suit No. 119 
of 1937. They obtained a rule but that 
rule was discharged on July 15, 1938, 
Shortly afterwards, namely on August 1l, 
1938, Suit No. 119 of 1937 was heard by the 
learned Munsif of Tangail and decreed in 
favour of the petitioner before this Court, 
Basanta Kumar Churnakar. 


the decision obtained by the petitioner on: 


that date, the kobala which he had executed 
on January 12, 1937, was declared void as 
between him and the transferees, opposite 
parties Nos. 4 to 13, At that time, the pre- 
emption proceedings which had been 
instituted by opposite parties Nos. 1 to 3 
were still pending, and, on September 13, 
1938, opposite parties. Nos, 1 to 3 applied for 
an order to the effect that the petitioner's 
name might be expunged from the record 
of the aforesaid pre-emption proceedings. 
An order to that effect was duly made by 
the learned Munsif on the same day, and, as 
already stated, the learned Munsif on 
September 22, 1938, allowed the application 
for pre-emption which had been filed by 
opposite parties Nos. 1 to 3 on June 4, 
1 n 


It has been urged by the learned Advo- 
cate for the petitioner in this case that the 
learned Munsif was wrong in. dismissing 
the petitioner from the pre-emption pro» 
ceedings on September 13, 1938, having 
regard to the fact that the petitioner was 
vitally interested in the application for pre- 
emption, which had been filed by his 
immediate landlords, as an order for pre- 
emption in favour of his landlords would 
evidently have had the effect of clouding the 
petitioner’s title. He further contended, 
with reference to the order passed by the 
learned Munsif on September 22, 1938, that 
the learned Munsif acted ‘illegally in allow- 


ing the application for pre-emption filed by . 


opposite parties Nos. 1 to3, asit had been 
held by a competent Court that there had 
been no transfer by the petitioner to opposite 
parties Nos. 4 to 13; and this being the case, 
the only legal basis upon which an applica: 
tion for pre-emption could be presented to 
the Court bad disappeared. In my opinion, 


“there is considerable force in these contene 


tions.. . : 
The learned Advocate for the opposite 
parties argues thata vendor has no locus 


As a result of. 


An 


L” 


. 
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standi in proceedings under s. 26-F, Bengal 
Tenancy Act,and in support of his argu- 
ment he relies upon certain observations 
made by M. O. Ghose, J. in Gopendra 
Chandra v. Nagendra Kumar (1). In my 
view. however, the quéstion- as to whether 
or not the vendor has locus standi to contest 
an application for pre-emption must depend 
entirely upon the circumstances of the case. 
Certainly, it might be effectively argued 
in a case in which there had undisputedly 
been a valid transfer of a holding and in 
which the vendor had entirely dispossessed 
himself of all rights in connection with 
that holding that the vendor would have 
no. further interest in the matter and would 
have no locus standi to contest an applica- 
tion for pre-emption, In the case, however, 
with which we are dealing, the position 
adopted by the petitioner is that he is not the 
vendor of the holding which the landlords 
are seeking to pre-empt, that it was never 
transferred to opposite parties Nos. 4 to 13, 
that he retained in the holding all the rights 
of an occupancy raiyat, and that the 
landlords therefore had no right to disturb 
him in his possession of the holding by pre- 
emption or otherwise as long as he duly 
paid his rent. This being the case, it seems 
to be clear that the petitioner was vitally 
interested in the result of the application 
for pre-emption which was filed by his 
landlords, and had every right to be made a 


‘party to the pre-emption proceedings in 


order to‘contest the same. In this view of 
the case, I consider that the order passed by 
the learned Munsif of Tangail on Septem- 
ber 13, 1938, was illegal and cannot be 
supported. . 

The next matter which requires considera- 
tion is whether the learned Munsif was 
justified in allowing the landlords’ applica- 
tion for pre-emption by his order dated 
September 22,1938. With regard to this 
matter, it has been argued by the learned 
Advocate for the opposite parties that the 
landlords were empowered to apply for 
pre-emption under s. 26-F, Bengal Tenancy 
Act, because at the time when they made 
their application, there was in existence a 
deed of transfer executed by the vendor in 
favour of opposite parties Nos, 41013, in 
respect of which notices under s. 26-0 of 
the Act had been duly served on the 
landlords and he argues that, in a case in 
which it can be shown that the requisite 
notices under s. 26-O ofthe Act have been 
served upon the landlords, the Court, in a 


Kd) 37 O W-N 914; 148 Ind. Cas. 108; A I R 1934 
Oal. 39; 57.0 LJ 438; 6 RO 428, 
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summary proceeding under s. 26-F of the- 
Act, has no jurisdiction to consider anything 
that may have happened between the 
vendors and the vendees after the service 
of the notice in question. He therefore 
contends that the fact that the kobala, dated 
January 12, 1937, was declared to be invalid 
by a Civil Court on August 11, 1938, was a 
fact which should not have been taken into 
consideration by the learned Munsif. In 
this contention [am unable to agree. In 
support of his argument the learned Advo- 


. cate for the opposite parties places some 


reliance upon a remark by Mitter, J. in his 
judgment in Satyendra Nath v. Fulson Bibi 
(2). The facts of that particular case, 
however, were clearly distinguishable from 
those of the case now before us as the main 
ground upon which the learned Judge 
based his decision was the view which he 
took to the effect that the execution of a 
heba-bil-ewaz amounted to a sale. His 
further observations to the effect that it was 
not open to the Court to go into the question 
of what happened between the parties 


. after the issue of a notice under s. 26-0, 


Bengal Tenancy Act, seem to have been 
merely in the nature of obiter dicta. 

From the language of s. 26-F, Bengal 
Tenancy Act, it seems to be clear that a 
condition precedent to an application by 
the immediate Jandlord of a holding for 
pre-emption is the transfer of that holding 
by a tenant to some other person. The 
whole of the procedure outlined in this 
section assumes that there has been such a 
transfer, and sub-ss. (5) and (6) of s. 26-F 
which empower the Court to make pre- 
emption orders in favour of the landlord 
and set forth the effect of orders so made 
also assume that at the time when such 
order is made, there is still in existence 
transfer by virtue of which the holding or 
a portion of the holding sought to be pre- 
empted has been transferred by the tenant to 
another person. In this connection it may 
be noted that the landlord himself need 
not be a party to the transfer upon which 
he bases his right to preeempt. In fact, a 
perfectly valid transfer of a tenant's hold- 
ing may be effected without reference to 
or consultation with the landlord. At the 
same time, it is clear that, unless a trans- 
fer from a tenant has in fact taken place, 
the landlord can have no right to pre- 
empt. 

The view which seems to have been 
adopted by the learned Munsif in his order 

(2) 36 O W N 486; 139 Ind. Oas. 403; AIR 1992 
Oal. 625; Ind. Rul. (1932) Oal. 622, 
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dated September 22, 1938, was to the effect 
that the pre-empting landlords could not 
be regarded as bound by the judgment 
obtained by the petitioner in Title Suit 
No. 119 of 1937, asthe landlords were not 
parties to the title suit in question. Certain- 
ly, in any properly constituted suit which 
the landlords might be advised to bring for 
the purpose of establishing their title in 
respect of the disputed land, they might 
argue that they were not bound by the 
judgment in Title Suit No, 119 of 1937. The 
fact remains, however, that in a summary 
proceeding for pre-emptioa under s. 26-F, 
Bengal Tenancy Act, which is based upon 
the assumption that a transfer from a 
tenant to a third party has taken place, a 
judgment such as that in Title Suit No, 119 
of 1937 must be regarded as a fact in 
issue under s. 43, Evidence Act, and as 
such, would therefore be admissible in evi- 
dence. If the judgment had been against 
the. vendor, it would certainly have been 
admissible to show that the transfer had 
taken place between the vendor and 
opposite parties Nos 4 to 13 and that this 
transfer was binding as far as the vendor 
and the vendees were concerned ; and it 
would, therefore, have been a fact in issue, 
which, if pr ved, would have justified the 
landlords in making an application for pre- 
emption under s. 26-F, Bengal Tenancy 
Act. 
in favour of the petitioner, it must never- 
theless be an important fact in issue as 
showing that no transfer was actually in 
existence binding on the alleged vendor 
and vendees which in a summary procedure 
under s. 26-G, Bengal Tenancy Act, would 
give the landlord locus standi to apply for 
preemption. It follows therefore that, as 
the transfer by the petitioner to opposite 
parties Nos. 4 to 13 was declared void by a 
Court of competent jurisdiction on 
August 11. 1938, the learned Munsif had 
no jurisdiction to allow pre-emption in 
favour of opposite parties Nos. 1 to 3. 

In the above view of the case, the orders 
of the learned Munsif dated September 13, 
1938, and September 22, 1938, cannot be 
supported and will therefore be set aside. 
This Rule is accordingly made absolute 
with costs. The hearing-fee in this Court is 
assessed at three gold mvhurs. Te applica- 
tion moved on January 3, 1939, and ordered 
to be considered at the hearing of the Rule 
is allowed to be withdrawn. 


oe Orders set aside. 
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NAGPUR HIGH COURT 
Second CivilAppeal No. 184-B of 1934 
March 16, 1939 
Strong, O. J. AND Bos, J. 
MADHODASS GULABDAS Finu— 
DEORBE-AOLDAR— A PPELLANT 
Versus 
APPAJI RAOJI JADHAO ano OTAERS— 
JUDGMENT- DRBTORS-— RESPONDENTS 

Second appeal—Question of fact—Omission of 
lower Appellate Court to mention certain piece of 
evidence, whether ground for interferénce. 

No second appeal has any chance of success 
where the only ground of appeal is that the lower 
Appellate Court has omitted to mention this or 
that piece of evidence. The Legislature rightly or 
wrongly has decided that the firat Appellate Oourt 
is to be trusted and it behoves first appéllate 
Judges to bear in mind the fact that their findings 
of fact are conclusive and that they therefore have 
a great responsibility and should . be especially 
careful in such cases. If they are not, it may bea 
matter for administrative discipline but a second 
Appellate Court cannot put the matter right in 
second appeal. Durga Choudharain v. Jawahir 


- Singh (4), relied on. 


(Case-law discussed.) 

§. 0. A. fromthe appellate decree of the 
Court of the First Additional District Judge, 
“Akola, dated: June 23, 1934, in Civil Appeal 
No. 67 of 1933 confirming the decree of 
the Subordinate Judge, First Olass, Wasim, 
dated February 21, 1933, in Miscellaneous 
Judicial Case No. 49 of 1931. 

Mr. V. K. Rajwade with Mr. D. M. 
Deshpande, for the Appellant. 

Mr. R. S. Dabir with Mr. R. G. Pande, 
for the Respondents. 


Judgment.—This is an appeal by the 
decree-holder who was the plaintiff in a 
suit on a contract entered into between 
him and one Sheoram. He obtained a 
decree. Sheoram died and the decree- 
holder now seeks to execnte that decree 
against the joint Hindu family of which 
it is said Sheoram was the representative 
when sued on the debt contracted by 
Sheoram with the decres-holder. That is to- 
say, that suit is, itis said, a suit brought: 
against Sheoram as representing the family: 
the decree, though passed against Sheoram, 
is really a decree passed against the family 
and the family assets can accordingly 
be taken in execution of that decree. The 
family in question now consists of the 
father and brothers of Sheoram. The 
respondents resist any effort to execute 
that decree against the family property: 
on the ground that the suit in whieh the- 
decree was given was a suit against: 
Sheoram personally and could not beż 
otherwise. because Sheoram' was ‘coutract- 


ing personally and was not Yrepreseiting- . 


ft 


4 
4 


“the family. 
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That in turn raises the 
question as to whether in poiut of fact 
Sheoram, who admittedly was carrying on 
some sort df business, was carrying on 
that business as a joint family business 
on his own behalf. 

There is a finding by the lower Appellate 
Court to tne effect that he was carrying 
on the business on his own behalf. That 
is a finding of fact, and as such, it is 
binding on us in second appeal. As so 
often happens in these second appeals, 
however, we are induced to go into the 
evidence on the representation that this 
is yet another case which is an exception 
to the bread rule laid down ina number 
of Privy Council decisions to the effect 
that the secoud Appellate Court has no 
jurisdiction whatever to go into questions 
of fact. The ground -on which it is said 
that we should go into the question of 
fact in this case is that the lower Appele 
late Court completely overlooked a mass 
of relevant evidence. 


Although in support of that no authority 
has been cited to us, there are some 
observations that seem to give countenance 
to it made by Niyogi, J., ın Anupa Bai 
Vv. Bhagwant Singh (1), where the iearned 
Judge opserves : 

“There is an error of law when a Court's Ending 
proceeds upon a misconception of the real nature 
of the issue in the case, when several facts admitted 
or proved are not: considered in their relation to 
each other and weighed as a whole, when a certain 
legal consequence which naturally flows from 
admitted and proved facts is overluoked, or when 
a material part of admissible evidence which vitally 
bears on the point at iseue is disregarded. A case 
which invelves such an error of law must, in my 


- opinion, fali within the ambit of e. 10u, Uivil kro- 


cedure Uode: see Atmaram Bhagwant v, Collector 
of Nagpur ©), Damusa v, Abaul Samad (3) and 
Durga Uhoudharain v. Juwahir Singh (4). where 
Lora Macnaghten pointed out that an erroneous 
tinding of lact is a diifeient thing from an error 
or.detect in procedure. Where there is error or 
defect ın the proceedure, the finding of fact is 
Vithated and cannot be accepted as anal in second 
appeal,” 

if the last case quoted there is referred 
to (and it wili be ivund in Durga Choudha- 
rain V. Jauahir Singh (4), and Lord 


U) I L R Q938) Nag. 535 at p. 541; 179 Ind, 
Ous., 20d; A Lk ivdo Nag. 470, 11 k N zos, 

W) zo N L Roë; lla iud. Gas.-d07; AL R 1929 
P U 9433 G WN 458; zyL W ayt; 0 OW N 
447; 49 O LJ 398; 31 Bom, L R1725; (1929) aL 4 
249; 57 M L Jbl; Ind, hul (1929) P U 9. 

(5) 15 N LRE Y; ai ind. Cas. 171; A 1R 1919 
P U 29; 46 LA140; 470 101517 A Ld TU; 37M L 
J 36; (1919) M W N 505; 21 Bom. L R 920; 10 LD W 
310; 24 O WN bdl QP 0). ; 

i) 17 1Aìz2 at p. 127; 18 O23 at p.29;5 Sar 
560 (P O). Pak oe ; 
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Macnaghten’s remarks are saen at p. 30) 
it will be fcund that the Privy Council 
there observed: 

“Where there is no error or defect in the pro- 
cedure, the finding of the first Appellate Gourt 
upon a question of fact is final, if that Court had 
before it evidence proper for its consideration in 
support of finding.” 

Anangamanjari Chowdhranit v. Tripura 
Sundari (5) and Pertab Chander Ghose v. 
Mohendra Nath Purkait (6), are referred 
to. If the first case of the three cited by 
Niyogi, J., isreferred to, it will be found that 
there their Lordships of the Privy Council 
were not concerned with a second appeal but 
with an appeal under the Land Acquisition 
Act. In the second of the cases their Lord 
ships observed that the second Appellate 
Oourt was competent to go into findings of 
fact where it appeared that the lower Appel- 
late Court had misconceived the point, 
that is to say, had addressed his mind 
and had marshalled the evidence in 
relation to the wrong question so that he 
never addressed his mind to the ques- 
tion that had to be answered. In Nafar 
Chandra v. Shukur Sheikh (7), their 
Lordships observe that the powers of the 
second Appellate Court are: - 

“completely circumscribed by the provisions of a 
statute passed for the express purpose of securing 
some measure of finality in cases where the balance 
of evidence, verbal and documentary, arose for deci- 
sion. 

There their Lordships observed that “the 
proper legal effect of a proved fact ig 
essentially a question of law; so also 
is the question of admissibility of evidence 
so is tne question whether there is any 
evidence at all to support a finding: 

“But the question whether the fact has been 
proved when evidenee for and against has been 
properly admitted is necessarily a pure question 
of fact.” 

At p. 195* they observe: 

_ “Lheir Lordships have carefully considered the 
judgment of the High Court with these matters 
present to their minds, but theyare unable to find 
that the decision of the District Judge stood in 
any shadowy borderland between fact and law. The 
question for determination was asto the character of 
Certain jands, and as to what was the measurement 
properly applicable, aud the real objection to the 
judgment of the District Judge was that there 
were underlying assumptions which vitiated hig 
decision and that the furm of his judgment show- 
ed that he had misweighed the evidence,” 

Again at p. 19,7: 

“edt really amounts to no more than a find- 
ing that upon the documents and evidence placed 


(5) 14 O 740; 14 I A 10]; 5 Sar, 45 (P O). 

(6) 17 O 291; 16 I A 233; 5 Sar. 444 (P O). 

(7) 46 O 189; 51 Ind. Uas. 740; A I R1918 PO 
92; 45 1 A 18d; 23 O W N 345; 9 L W 552 (P O). 
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before the learned District Judge, the High Oourt 
would have come to a different conclusion.” 

In this case we are asked to upset the 
_finding of fact cn the ground that the 
lower Appellate Court has ignored a mass 
of documentary evidence. A Full Bench 
of the Allahabad High Court in Municipal 
Board, Benares v. Kanhaiya Lal (8), 
observe ; 

“the misreading or ignoring of important docu- 
mentary evidence amounts to a substantial error 
or defect in the procedure within the meaning s. 100 
() ©.” ms : 

As to that observation as regards mis- 
reading, we have nothing to say except 
that caution is necessary in applying any 
such rule. bat as regards ignoring, we 
entertain a doubt with respect, as to whe- 
ther that is not putting the proposition 
„in too wide a form. Their Lordships of 
the Judicial Committee in Durga Choudha- 
rain v.dawahir Singh (4), at p. 29 observe: 

“The lower Appellate Court, it was said, had 
clearly misapprehended the effect of the settlement 
proceedings in 1864; undue weight had been 
attached to the registration in Beni Singh's sole 
name ; the oral evidence had been wholly discarded; 
sufficient weight had not been given to the important 
statement in Beni Singh’s petition, or to the 
separate dealings of his two sons; the Court had 
thus been led to misconceive the case entirely, and 
to find for the defendant when the finding should 
have been for the plaintiff. 

“Tt would be an unprofitable task to inquire how 
far this contention is well founded, because their 
Lordships cannot accept the rulings of the-High 
Courts of Calcutta and Allahabad as a correct state- 
ment of thelaw. Nothing can be clearer than the 
declaration in the Civil Procedure Code that ho 
second appeal will lie except on the ground speci- 
fied in s.5s4. No Court in India or elsewhere has 
power to add to or enlarge those grounds, It is 
always dangerous to paraphrase an enaetment, and 
not the less so if the enactment is perhaps not 
altogether happily expressed. Their Lordships, there- 
fore, will not attempt to translate into other words 
the language of s,5&4. It is enough in the present 
case to say that an erroneous finding of fact is a 
different thing from an error or defect in proce- 
dure, and that there is no jurisdiction to entertain 
‘a second appeal on the ground of an erroneous 
tinding of ‘tact, however gross or inexcusable the 
error may seem to be.” 

We apprenend that what their Lordships 
are there saying in the clearest possible 
terms 1s that the discardmg of tue wnole 
ot the oral evidence iS not an error or 
defect in procedure and toat if it results in 
an erroneous finding of fact, however gross 
or inexcusable, that finding of fact is cone 
clusive. Different consideration of course 
arise-where there is no evidence to support 
the finding if the evidence discarded is 
-put on one side. 


. In our opinion, it is desirable in the 


.,_ (8) 54_A 6; 134 Ind. Cas, 21;A IKR 1931 All. 499; 
(1931) ALI (757; Ind. Kul, (1931) ALL 789 (P B). 
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interest of the litigant public that its 
be understcod that no second appe: 
any chance of success where the 
ground is that ithe lower App 
Coart has omitted to mention this o 
piece of evidence. The Legislature ri 
or wrongly has decidéd that the first A 
late Court is to be trusted and it be 
first appellate Judges to bear ih min 
fact that their findings of fact are conc] 
and that they therefore have a 
responsibility and should be espe 
careful in such cases. If they are u 
may be a matter for administrative 
cipline but a second Appellate Court c 
put the matter right in second appeal 
to do would be to go in the face o 
clear provisions of the Oode and the et 
clear decisions of their Lordships o 
Judicial Committee, 

In this particular case we are sat 
that there has been no such finding e 
be stigmatised as inexcusable. The 
of evidence overlooked are of the 
requiring a most strenuous argume 
show their relevance. -We are satistie 
there is evidence to support the fi 
which is binding upon us in second ar 

The appeal accordingly fails and : 
missed with costs. oe 


S. Appeal dismis 


-- -MADRAS HIGH COURT 

Appeal Against Order No. 27 of 19 

i November 3, 1938 ` 

BURN AND STODART, JJ, 
8. P. PERUMAL OHETTIAR— 
APPELLANT 
i versus z 
M. K. KENDAL CHETTY AND anot 
RESPONDENTS 

Madras City Tenant's Protection Act (III 6 
s. 1—Order passed on petition under—Ap; 
maintainable, 

No appeal lies against an order passe 
petition under s. 7, Madras Oity Tenant’s Pre 
Act, for fixing of reasonable rent. ae 

A, against the order of tne Court o 
City Oivil Judge, Madras, dated Mar 
1937, and made in O. P, No. 115 of ‘1% 

Mr. N.S. Rangaswamy Ayyangar, İ 


- Appellant. 


Mr. A. Narasimhachariar, for thi 


pondents. 


Judgment.—The appellant is the 
of 1/54, Selva Vinayakar Koil Stree: 
Washermanpet, Madras. This housé 
superstructure. upon a site belongi 


- and therefore it is appealable. 
“able to accept this contention. 
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the respondents and the appeliant pays 
ground rent tothe respondents. The res- 
pondents applied by a petition unders. / 
of the Madras City Tenants Protection 
Aci (Madras Act Ill of 1322) to the City 
Oivil Court to ix a re&sonable rent for the 
occupation of the -land on which the 
appellant's house is built. The ground rent 
Previously paid was Rs. 7 per mensem. 
The learned Principal Judge of the City 
Civil Court heard the application, came to 
the conclusion that a reasonaple rent 
would be Rs. 7-12-0 and fixed the rent at 
that figure. This is within the limit tixed 
by the proviso to s. 7 of the Act. The pro» 
Viso is, 

“that the rent previously payable for the land shall 
not be enhanced by more than two annasin the 
rupee’, © -> 

The appellant has filed this appeal pur- 


‘porting to be under s. 15 of the City Oivil 


Uourt Act read with s. 96.of the Civil Pro- 
cedure Code. : 

Learned Oounsel for the respondents has 
taken a preliminary objection that the 
order passed by the learned Principal 
Judge-of the Oity Civil Court in this ‘case 
is not subjéct to appeal. He has pointed 
out that s, 7 enables the Gourt to fix a 
reasonable rent “by its order”. In the 
Madras City Tenants Protection Act, - no 
appeal is given from an order passed under 
ins, 7. On general principles, itis laid 
down in 8. .1Ud of the Civil Procedure Uode. 

“Save as otherwise expressly provided, no appeal 
shall lie from ‘any order made by 8 Court in 
iho ezorcise ‘Of its original or ‘appellate jurisdic- 
on. A - P 
Learned Counsel for the appellant relies 


“upon s. 8of the Act which rons as fol- 


lows : . 

“An order passed by a Court under s. 6, 8. 7 
or 8. 7-A, shail have effect as a decree ina suit and 
the rent so fixed shall not be revised nor shall a 
tenant be liable to be evicted, fora period of 
five years,” 

Appellant's learned Counsel refers to 
8.96 of the Oivil Procedure Code by which 
it is provided 

“Save where Otherwise expreesly provided in the 
body of this Uode or any other law for the time 
being ım force an appeal shall lie from every 
‘decree passed by any Court exercising original 
-jurisdiction to the Court authorised to hear appeals 
#rom the decisions of such Court," 


'- Learned Counsel says that, since the 
order passed in this case isto have effect 
as a decree in a suit, therefore it must 
be treated as a decree for all purposes 
We are not 
As already 
-noticed, s. 7 of the Act says that the 
Court shall by its order fix such rent as 
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it deems reasonable. Section § shows that 
the decision of the Court is expressed 
in an order and the direction that this order 
shall have effect as a decree in a suit 
shows that itis not a decree. [fit were a 
decree, the provision that it “shall have 
effect asa decree in a suit” would be 
superfluous and otiose. We think the scheme 
of the Actis to make these orders not 
appealable. In the first place the Court 
is authorised to fix “auch rent as it deems 
reasonable’. It would obviously very 
difficult for an Appellate Court to deal in 
appeal wtth a matter decided under this 
section by Judge. Farther s. 8 gives a 
kind of compensation to the tenant by 
which the tenant is not liable to be evicted 


-for a period of five years after the dəter- 


mination of the rent unders.7. Agreeing 
with the learned Counsel for the responde 
ents, we uphold the preliminary objection 
and tind that no appeal lies. This appeal 
is, therefore, dismissed with costs. 


D. Appeal dismissed. 


—— 


LAHORE HIGH COURT 
Civil Revision No. 776 of 1938 
December 14, 1933 
Skemp, J. 


BHAGAT RAM KHANNA—PLaintive— 


-PETITIONSR 
versus 3 
MOHAMMAD BAKHSH— DEFENDAN T— 
RESPONDENT ' 
Civil Procedure Code (Act V of 1908),- as. 145, 47— 
Regular suit against surety, tf barred. 
Section 145, Oivil Procedure Code, simply enables 


.a party for whose benefit security has been given 


to enforce the surety bond against the surety by way 
of execution to the extent to which the surety has 
rendered himself personally liable, and no more, 
lf an orderfor or in the course of execution is made 
against a surety who is within the ambit ofa. 146, 
he is at liberty to appeal against that order as though 
he were a party to the suit within the meaning of 
s. 47; but in other respects he is not deemed tobe a 
party within 8.47, Section 145, therefore, does not bar 
u regular suit against surety. Motilal v, Chandra- 
sangji (1), Shakir. Husain v. Chandoo Lal (2), Ram 
Kasauny. Lalita Singh (3) and Siba Singh v. C. V. R. 
M. Chettyar Firm (4), relied on. |p. 485, col, 2.] 


T0. R. irom the decree of the Senior 


. Bub-Judge, Rawalpindi, dated June 8, 1938, 


Mr. A. N. Chona, ior the Petitioner. 

Mr. M. L. Sadana, for the Respondent. 

Order.—Bhagat Kam obtained a decree 
against Wazir Mohammad and Fazal 
Anmad jointly. He was taking proceedings 
in execution when Chaudhri Mohammad 
Bakhsh, Pleader, who had employed Fazal 
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Ahmad ashis munshi, gave the decree- 
holder a writing which admittedly amount- 
ed to a surety-bond, undertaking liability 
for the decree in certain circumstances. He 
said thatthe decree-holder should first try 
to recover from Wazir Mohammad and if 
he failed, Chaudhri Mohammad Bakhsh 
would produce Fazal Abmad who would 
pay. If Fazal Ahmad did not pay then 
Ohaudhri Mohammad Bakhsh would be 
liable for the amount of the decree. The 
decree-holder proceeded unsuccessfully 
against Wazir Mohammad and then against 
Fazal Ahmad, He states that hə applied 
“on the execution side against Chaudhri 
Mohammad Bakhsh but was referred by the 
executing Judge to a regular suit. He 
brought a regular suit. Chaudhri Moham- 
mad Bakhsh objected that the suit was 
|. barred by.the provisions of s. 145 and s. 47, 
Oivil Procedure Code, read together, and 
this objection was sustained by the Sub- 
ordinate Judge who dismissed the suit. 
An appeal to the Senior Subordinate Judge 
was dismissed on-the same ground. i 


Bhagat Ram has come hereon reyision 
through Mr. Amar Nath Ohona who con- 
tends t that the learned trial Judge failed to 
exercise a jurisdiction vested in him by 
law [s. 115 (6), Civil. Procedure Oode]. Mr. 
Amar Nath Chona’s point is that the decree- 
holder Bhagat Ram had alternative reme- 
died either 10 proceed in execution or to 
bring a regular suit. In this contention he 
appears to.be correct. The law is summa- 
rized by Sir Dinshaw Mulla in his com- 
. mentary on. 8, 145, “Civil Procedure Code, 
p. 426 of the 1934 edition, as follows : 

“Asto the old section it was- held. that it gave 
an additional not an exclusive remedy against a 
surety and that it did not prevent the decree- 
holder from bringing a regular suit on the surety- 
bond to enforce the security, The present section 
also does not-bar a regular suit. It simply enables 

. &-party for whose benefit security has been -given 
to enforcethe surety bond against the surety by 
way of execution to the extent to. which the surety 
has rendered himself personally liable, and no 
more, lf the -party for whose benefit security. has 
been given proceeds against the surety in execution 
the surety isto be deemed for the purposes of 
appeala party within the meaning of 8, 4/........... The 
reference, however, to s, 47 does not import into 
this section the provision therein contained whith 
bars & separate suit.” g f 

Mr. Amar Nath :Chona also cited in sup- 
port of his contention Mozilal v. Chandr- 
sangji (1), Shakir Husain v. Chandoo Lal-\2), 


MOL B 42; 12 Ind. Cas. 549; 13 Bom. L R 


_ (2) 54 A263atp 219; 134 Ind. Cas. 836; A I R 1931 
; A (1931) A L J 865; Ind. Rul, (1931) All, 852 
) + i s 
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at p. 279 Ram Kishun v. Lalta Singh (3), 
and Siba Singh v. C. V. R. M. Chetyar Firm 
(4). 
ihe matter is put most clearly by the 
learned Sir Arthur Page,O. J. in Siba 
Singh v. C. V. R M.Chetyar Firm (4), at 
pp. 438-39 : 

“The learned Advocate for the appellant contends 
that 1f and so soon as execution is tuken out against 
the surety under's, 149, he is to be deemed for all 
purposes to be in the same position as a party 
within the meaning ofs, 47. Ifthe construction 
of s. 145 for which the appellant contends is correct 
the words ‘for the purposes of appeal’ in the section 


would besuperfiuous and the question to be deter- 


mined is what isthe meaning and effect of the 
words “for the purposes of appeal” as used in s, 145. 

Now a surety 18 not a party orthe representative 
of a paity within the meaning of 5. 47; and there- 
‘fore would be at liberty to canvass any ‘question 
that falls within the ambitofs. 47in a regular 
Suliha... aana 

lt baa been held by the High Courts at Calcutta, 
Madras and Allahabad that-the-effect of the words 
-in s. 145 “such person. shall for the purposes of 
appeal be deemed a party within the meaning of 
8.47” 18 thatthe surety is given the same right to 
appeal against an order made against him in the 
execution proceedings as a. party to the suit pos- 
sesses but is not for any other purpose to be 
regarded asa party to the suis or the representa- 
tive of such party Within s.4/. Iam constrained 
to take -the same view, Ifan order for or in the 
-course o? execution is made against a surety who 
is within the ambit of , s, 142, he-is at liberty to 
appeal against that order as though he were a 
Paty to the suit within the meaning of s. 47 ; but 
an other respects he isnot deemed to be a party 
within 8. 47a sesesserees 

Mr. M. L Sadana, who represented the 
‘respondent quoted several rulings noné’ of 
which, However, 18 directiy in point, He’ tiled 
Put in an affidavit by ‘Ubaudhri Mohan? 
mad Bakhsa that subsequent to the. dis- 
-missal of tue suit Bhagat Ram was pro- 
ceeding agalust him On toe execation. side. 
it .18,uaraly unecessary {for-me i0. say buat 
Bhagat Kam must not be- allowed tò 
reulize his money twice over. Holding that 
ine présent sult 18 competent, L accept, this 
revision set aside tue orders of the Cours 


beiow dismissing the suit and direct ..that’ 


the suit may proceed. ‘he court-tee’ on 
inis peLllion 101 . revision is to.be.refunded. 
Uher cosis - of tue petitioner are to be 
‘purne by the respondent who is also to 
bear the cosis ot the petitioner in the lower 
Appellate Cour COusis.in the trial Court 
wuı be costs in we cause. Lhe parves 
are to appear in the: Vourt of the trial Judge 
on January 9, 1939, for orders. 


Revision accepted. 
G 51 A 346; 112 Ind. Uas., 534;A 1 R 1928 AlL 527; 
26 ALJ 1160. 
(4)9 KRaddat pp. 438, 39; 134 1 Ind. Oas. 509; A IK 
Rang.. .301-~ 


All are entrely relevant, but 1 think’ 
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RANGOON HIGH COURT; 
Criminal Appeal No, 1230 of 1938 
January 31, 1939 
Spaxao, J. 

D. D. DAWSON—APPELLANT 
= VETEUS 
Tue KING— Opposite Party 

Companies Act (VII of 1913), ss. 4 (2) (5), 283— 
Existence of legal relation between persons forming 
company, if must be shown — Unregistered company 
started for carrying on business for gain—Money 
collected from subscrthera— Subscribers become share- 
holders though share ceriificates are not issued—Case 
comes under 3. 4 (2), if subscribers are more than twenty 
~—Offences under ss. 4 (5) and 283—Investigation of, 
by Police under Chap. X1V, Criminal Procedure Code 
fae V of 1898)— Whether obstacle to their being tried 

y Magistrate. 

In order to constitute an association within the 
meaning of s.4, Companies Act, the existence of the 
legal relation between more than twenty persons 
giving rise to joint rights or obligations or mutual 
rights and duties is absolutely necessary. Neelamega 
Sastri v. Appiak Sastri (1), relied on. 

But where the object is to form a company, it does 
not and thereis no need to show the existence ofa 
legal relation between the pergons forming the com- 
pany. 

- Where a person, with the object of carrying on 
business for the acquisition of gain, startis an unr- 
registered company and cllects money from its sub- 
scribers who number more than twenty, then as soon 
as the money is collected, the bargain is clinched and 
turned into an actual contract by acceptanceand the 
subscribers become the share-hoiders as such as they 
must be’ deemed to have paid the money for the very 
object of the company and the mere fact that share 
certificates dre not issued does not makethem any 
less share-holders and hence the case comes under 
sub-s, (2) of8.47 | : 

‘Itistrue that the offences under ss. 4 (5).and 223, 
Companies Act, are non-cognizable and cannot be 
investigated under Ohap. XIV, Criminal Procedure 
Oode. But the mere fact that the offences were wrongly 
investigated and sent up by the Police is no obstacle 
to their being tried by the Magistrate. King-Hmpe- 
ror v. Sada (2), referred to. ste et 

Cr. A. from an order of the Additional 
Magistrate, Rangoon, dated November 16, 
1938. - 

. Mr. A. C. Rodrigues, for the-Appellant. 

Judgment. — The appellant Dawson, 
deseribed as an accountant, has.been con- 
vieted of an offence under s. 4, sub-s. 2, 


Companies Act, 1913, punishable under 8. 4,. 


pub-s. 5 of the Act. It is said that be 
formed a Company known as the ‘‘Indc- 
Burma‘ Union. Limited” for the purpose 
of carrying on business that had for its 
object-the acquisition of gain by the Com- 
pany--without registering the same.’ Nothing 
was: mentioned in -the charge of the re- 
quirement for. an offence under sub s. (2) 
that. the Company musi consist of more 
than twenty members, but I do not con- 
sider that any miscarriage of justice has 
“been caused by this omission as appellant 
was throughout defended -by Counsel and 
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evidence was given to show that there were 
Many more than twenty members who sube 
cribed for shares. He was also convicted of- 
carrying on ‘business under the name and 
style of Indo-Burma Union, Ltd., using the 
word limited without the Company being 
incorporated with limited liability’ an offence 
under s. 283, Companies Act. As to this 
second charge Mr. Rodrigues who argued 
the appeal for the appellant said that, 
he could not contest that appellant had 
so carried on business and it will not there- 
fore be necessary to say apy more about this 


conviction. 


L have read all the evidence in the 
case with care, a task which was not made 
any easier by the fact that the sheet that 
is numbered 50 should apparently be num- 
bered 3%. What is proved by the evidence 
and is indeed apparently not contested is, 
that several “district organizers” were 
appointed numbering seven, who were in- 
duced by Dawson to subscribe money for 
shares in the Indo-Burma Union, Ltd. These 
district organizers induced other persons 
at Dawson's instance to subscribe money 
for shares in the Compay and they were 
designated agents of the Oompany. The 
avidence shows that U Aindawtha, one of 
the district organizers, brought in six 
agents; another, Ba O, brought in five; 
Saw Joseph ,brought in seven; Maung 
Saw Maung brought in one. Apparently, 
subscriptions were collected in small 
sums from other persons who were not 
designated agents, perhaps because their 
subscriptions were too “small, ‘for Saw 
Joseph says he sold more than 400 shares 
of the Company whereas those taken by 
the agents he introduced totalled only 210, 
and there is a list of subscribers numbering 
250, San Kyaw who was employed as exe- 
cutive officer of the Company says that 
there were about 2.0 share-hoiders in the 
Company and actually 34 members were 
carrying on the business of the Company. 
There can be no doubt therefore that the 
Company consisted ‘of more tnan twenty 
persons. The main point argued by Mr. 
Rodrigues is that in order for an association 
of personsto be illegal, it must be shown 
that there is a legal relationship between 
more than 20 persons inter se giving 
rise to joint rights or obligations or mutual 
rights and duties. He says that all that 
the prosecution has been able to do here 
is to show that each of the so-called 
share-holders has entered into a contract 
with Dawson either with him personally 
or through his agents end there is norela- 
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tion established between one share-holder 
and any other. Reference was made to 
- Neelamega Sastri v. Appiah Sastri (1). This 
case concerned a chit fund and it was 
contended that the managers of tke chit 
fund with the subscribers formed an associa- 
tion and the Full Bench found that 

“the parties to the instrument are not an association 
within the meaning of s, 4, Companies Act, 1882.” 

The basis oi the decision was that in 
order :— 

“to constitute an association within the meaning 
of the section, the existence of the legal relation 
between more than twenty persons giving rise to 
joint rights or obligations or mutual rights and 
duties is absolutely necessary.” 4 


Mr. Rodrigues says this authority applies 
to the present case. The share-liolders, 
agents, organizers and appellant together 
form an association of persons just as the 
subscribers and managers of the chit fund 
did in the Madras case. He says that it 
makes no difference that in the case under 
appeal the object was to form a trading 
Company whereas in the Madras case it 
was to form a chit fund. In fact he said that 
in order that sub-s. 2, s. 4 should: apply to 
an association cf persons they must’ be 
shcwn to be in partnership. He would 
read the section as though in subs-s. 2 
the words “Company” and “association” 
were left out. lf that had been the inten- 
tion of the section, it would have been very 
easy so to frame it. I consider that there 
ale many wajs in which “people can be 
associated together. One is, they may be 
members of a Oompany, another is they 
may be partners; and the other ways: ale 
grouped together under the word “Associa- 
tion”, One such way in the formaticn of 
a chit fund, and in‘such a case Neelamega 
Sastri v. Appiah Sastri (1) will apply, But 
where the object is to form a company, it 
does not and there is no need to show the 
existence of a legal relation between the 
persons forming the Ocmpany. Then it is 
said that there has only been an offer on 
the part ot the subscribers asking for 
shares acccmpanicd by a sum of money; 
that offer has not been clinched and turned 
into the form of an actual contract by 
acceptance. ‘the money is still in deposit 
put nothing was done to clinch the contract. 
Then how can it be said that the individual 
‘subscribers were share-holders in this con- 
cern or entitled to joint rights—rights as 
shareholders ? Mr. Rodrigues said that if 
‘there had been a meeting between these 
sc-called share-holders, legal relations might 
‘have been established between them soas 


-. (1) 29 M 477;16 M L-J 385. 
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to make sub-s. 2 of 8. 4 Apply. This 
argument is based on the notion that 
legal relations must be shown to exist 
between the subscribers for shares to @ 
Company beforé the sub-section applies and 
I have dealt with this argument above. In 
my opinion as scon as the appellant collecte 
ed the money for the shares the bargain 
was clinched. The subscriber paid his 
money for shares in the Iudo-Burma Union, 
Limited and for no other purpose. Appel- 
lant and his fellow directors were carrying 
on a business under that name, and 16 is 
idle to say that this does not come under 
sub-s, 2 because no share certificates were 
issued. In my view sub-s. 2 of 8. 4 did 
apply to the case. i 
Mr. Rodrigues spent some time describ- 
ing appellant's efforts to get his Company 
registered. He applied for registration on 
March 30, 1937, bat the memorandum had. 
to be returned for amendment. lt was 
re-submitted on September 4, 1937, and 
October 12, 1947, and each time had to be. 
returned so aş. to comply with the regula- 
tions. Then ‘née: further application was 
made. Tne*iact then remains that the 
company was not registered. The efforts to 
register it seem. to have been genuine. 
Appellant went to the length of printing his’ 
memorandum cf association and paying. 
over Rs. 140 instamp fees. I donot know, 
why he did not secure the registration of 
his Company as the defects in his 
memorandum seemed easy to put right. But 
he did not and therefore the offence is 
proved. It was argued that as the offences 
are non-cognizabie, the Police should not 
have investigated them and the Court, 
should not have tried them. Itis true that 
the offences are non-cognizabie but I can- 
not find that the case was investigated. 
under Chap. XIV, Criminal Procedure Code. 
It was not sent up under that Onapter but 
apparently by a private complaint by U 
Tin. Eyentuough the case were wrongly 
investigated and sent up by the Police, 
there seems tome to be no obstacle to its 
being tried by the Magistrate. Emperor 
v, Sada (2) referred to vy Mr. Rodrigues 
does not show that there 1s any sucn ob- 
stable. Iam of opinion that the fine imposed 
on the appellant for the first offence is heavy 
in view of the fact that he made genuine 
efforts 10 register his Company, though 
they may have been clumsy efforts and L 
reduce tue tine for the first offence to kis. 40 
and in default of payment of the fine, one 
month's simple imprisonment. 
(2) 26 B 150; 3 Bom. PR 586, 


The sens’ 
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‘tenes for the second offence is unaltered 
except thatthe imprisonment in default is 
to be simple and spall not ran concurrenly 
with the imprisonment in default of pay- 
-Ment of the-one imposed for the first 
‘offence: 


D. Order accordingly. 


PATNA HIGH COURT | 
i Criminal Reference No. 24 and Uriminal 
Appeal No, 1€0 of 19338 
September 6,-1938 
Fazu ALI AND AGARWALA, JJ, 
“MÜRGI MUNDA AND ANOTHE4—ACOUSED—- 
? APPELLANTS 
versus 
EMrHROR—veposite Party 
. Penal Code (Act XLV of 18651), 8. 300, Baception 1 
.— Provocation — Accused not betrothed to girl but 
having, intrigue with her—Sanction by custom—No 
obligation of marriage unless girl becomes pregnant 
by him— Accused seeing her in act of sexual intercourse 
with deceased —Accused killing deceased—O ffence com- 
mitted—~Criminal trial~Murder—Motive--Direct evi- 
dence of acts of accused — Question of motive ia im- 
material, : ° 
Toe'mere fact that a person's desires arethwartei 
does notin law justify him -killing the person who is 
thwarting him. The provocation which is nientioned 
in Exception 1 to s, 300, Penal Uode, ie something 
which is recognized as provocation inlaw and not 
Merely something which arouses the uncontrollable 
anger of 4 particular individual. Aman in ‘love with 
a woman Who has repulsed his suit might beso angry 
“as to"léss:¢ontrol of himself at the sight of her engag- 
` ed'in sexual intercourse with another but, ifHe killed 
“one ofboth of them, he could certainly -nòt plead 
grave provocation in mitigation of his offence. ln the 
Gage of a wife the position is entirely differéit. The 
-law recognizes that a husband is entitled to expect 
‘fidelity trom her, It is even possible that the provoca- 
tion might-be held to be grave in the case of a man 
. who findsin the arms of another lover a mistress whom 
he.maintains and from whom therefore he might 
Teasonably expect faithfulness. Kut this is not so 
even in the case of a gil betréthed to the assailant 
mueh less in case vf a person who was not even 
‘betrothed to the girl but having between them only 
an intrigue sanctioned by the custom of the com- 
munity in which they lived but in no way entailing 
the obligation of marriage unless and “until the girl 
“would become pregnant by the man. [p. 604, cols, t & 2.) 
. Where therefore such a person kills another who 
is discovered in the act of sexual intercourse with 
the girl, the offence is murder, Potharaju v. Emperor 
(1), dissented róm. Emperor v. Dinabandhu (3), 
relerred to. 
- In a case where there is direct evidence of the act 
of the accused the question of motive is not material if 
the acts themselves are sufficient to disclose the inten- 
“tion of the actor. Satrughan Pater v. Emperor (4) and 
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Maung Gyi v, Hmperur (5,, referred to. [p. 03, col. i.] ` 


„Or. ef. aud Ur. a, irom the decision ur 
the Judicial Commissioner, Ghota Nagpur, 
Kanchi, dated duly 2o, 183o.: 
>- Mr. Ganesh Sharma, for the Accused. 


Assistant Advocate-General, for the 


* Crown. >- 


- Agarwala,d.—This is a reference-under 
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s. 374, Oriminal Proceduré Code, by the 
Judiciil Commissioner of Chota Nagpur, 
for contirmation of thè sentences of death 
passed on Murgi Munda (aged 25) and 
Gangu Munda (aged. 24), both of village 
Kurunga, for the murdar of Gansa Munda 
(aged YO) of village Keora, six miles from 
Kurunga. On the occasion of the last 
Sarhul festival, ¢. e, on April 8, 1938, there 
was.a Village dance held on a hill adjacent 
to village Behonda. In the evening this 
dance wascontinued at the akhara of the 
village. As appears to be customary in 
that part of the country, it was attended 
only by the young people of the village, 
the elders being engaged in entertainiag 
each other at tneir homes, Many of the 
young girls, who wers present at the 
dance atthe akhara have been examined as 
witnesses in this case, and from their evi- 
dence it appears tnat among the young 
men Who Were present were two accused 
and the deceased Gansa Munda. At some 
time in the evening Gansa Munda left the 
akhara, and after an intérval of time not 
specitied, two girls Randai (P. W. No. 3) and 
Gangi (P. W. No. 4) alsa left, for the purpose 
of going totheir respective homes to have 
their evening meal.. On their way they 
met Gansa, who proposed to Randai that 
he should goto her héme and smoke, She 
told him that there was;no tobacco left, and 
eventually she and he went off together to 
the Jojohansa jungle, .For what happened 
after that we have only the statement of 
Randai supported by circumstantial evi- 
dence. Before dealing with tais statement 
and the evidence it is desirable to makea 
few observations with regard to the parties 
concerned. The witnesses im tnis case are 
Mundas,’ and they have spoken with 
extreme caudour about a custom which 
prevails in taeir community. Ib appears 
baat it is customary for unmarried giris to 


cohabit with unmarried men and taat the 


only obligation this entails is that the 
man is expected to marry any girl wao 
becomes: pregnant by him. in village 
Behonda tne scene of these matings is 
Jojohansa jungle, which lies a few hundred 
yards outside the village. Gansa Munda, 
tne deceased, was the brother of tae dauga- 
ter-in-law of Charan Munda (P, W. No. 4), 
tne Munda of village Banonds. Previously 
he used to work tor the Munda, While 
ne was so employed, he carried on a love 
intrigue wita Randai of the same village. 
Iwo years ago Gansa Munda left Behoada 
aud took up his residence at village Keora. 
From that time Randai transferred her 
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„favours to Murgi Munda, tke accused; but 
“Bhe has depcsed that Gansa Munda was in 
the: ‘habit of visiting the village and that 
| whenever ke did, so, ske. used to cohabit 
With him in the jungle. 
„i I will now revert to Randai's account of 
‘what, happered cn the evening of April 8, 
mben ehe and Gansa went to tke jungle. 
She said that by the side of a fcot-path 
under a char tree Gansa prepared.a bed of 
leaves and twigs and that thereupcn they 
had ‘sexual intercovree. After {hat they 
fell asleep in each others arms, Later in 
the night, she awcke to find Murgi pull- 
ing her away frcm Gansa. He slapped her 
and kicked her. She noticed that the 
accused Gangu Munda was at this time 
“engaged in pressing the neck of Gansa 
Munda with his hands. After pulling Randai 
away from Gansa, Murgi Munda then 
picked up a large stcne and struck Gansa’s 
. head with it three or four times with the 
result that he died. The two assailants then 
took the girl some jittle distance away 
“and under pain of death extracted from 
“her an undertaking that she would disclose 
to no cne what spe bad seen. The two 
‘men then tied Gansa'’s body with Lis own 
“loth to a branch of atree, which was found 
lying near by and carried him to the field 
‘of Balga which was partly under water. 
- There they buried the bcdy while the girl 
gat on. the-1idge: of the field looking op. 
After this the two men washed their hands 
| and deeb in a water channel and Gangu 
ses ofin the direction of behonda and 
- Murgi towards his house wita the giri. 
~Miirgi carried the pole for a part of the way 
but threwit away at Kavripiri-tanr. Accorde 
ing to the girl they reached Murgi’s house 
at Kurunga after midnight. When they 
_ arrived there, they found that Samu Manda 
(P. W. No. 2) was also there, The girl stayed 
at Murgi Munda’s house for the next three 
or four days, i. e. Saturday, Sunday, Monday 
and Tuesday morning. Un -the morning of 
‘Saturday Gangu arrived and nad a talk with 
Murgi. While she was there she was warned 
‘twice by Murgi not to disclose what she 
‘had seen on Friday night. On ‘l'useday 
morning a Police constable arrived ai 
Murgi's house. Murgi was not there at the 
time as he was paying a visit to a lohar. 
The constable took charge of Randai. Then 
they went and fetched murgi and Gangu 
and after that all three persuns were pro- 
duced before the Sub-Iuspector who was at 
Behonda where tne girl made a statement, 
The girl then took tue Sub-lnspector to the 
‘ghar wee where he noticed the bed of leaves 


bhei MONpA». eurigok (PAT. 


“and twigs and marks of 


16316 


struggle. Five 
yards from. the tree he found blood on 
the ground and on leaves and stones. The 
girl pointed outthe place in Balga’s field 
where the body of Gansa had been buried, 
and also the branch to which tLe body had 
been tied-and which had been discaided 
at Karipiritanr. Although decomposition 
had set in, the girl andthe villagers with 
the Sub-lnspector had no difficulty. in 
identifying the corpse of Gansa Munda. 
The Sut-lnspector showed her a hairpin 
which Kanda: said was hers. 

This, as | have already said, ‘is the only 
direct evidence we bave of what transpired 
in the Jojohansa jungle on the night that 
Gansa Munda met his death, and the wit- 
ness who has given this statement has told 
her story witha frankness and downright- 
ness which is extremely impressive even 
when read in print. Tné learned, Judicial 
Oommissioner who had the aavantage of 
hearing the witness make tLe statemens was 
equally impressed -both ‘by hei story ‘and ‘by 
her manner of telling it. Eyen in the 
absence therefore of any corroboration of 
it, it would be extremeiy -difficult to discard 
this statement, more particularly as there 
is absolutely no motive for her’ to implicate 
the two appellants falsely. She. admiis and 


“there is other evidence- to the- same: effect, 


that both the appellant Murgi Manda ‘ald 


` the Gecedséd Gansa Munda were her ‘lovers. 
‘Aithough on the night in question it was 


Gansa Munda whom she accompanied: to 


the jungle, her regular lover (:f one may > 


use the term) was at that time, and pad 
been for two years—Murgi Munda. ‘There 
had been no quarrel or dissension between 
them, Nor is there any evidence-that the 
appellant Gangu Manda had incurred either 
the anger or dislike of Randai, or of any 
oiher villager, so that there 18 no apparent 
motive for her to implicate him either. 
Having thus given Randai’s account of 
what happened to her and Gansa while 
they were in the jungle, it is necessary to 
reier to what went on ın the village on the 
evening of April 8, and on the supsequent 
days, and for that purpose the most .com- 
prehensive evidence is that of tne Munda 
of the Village (P. W. No. 1) He says that 
on Saturday morning, when it was found 
that Gansa and Kandai were missing, it 
was assumed that they nad eloped. In the 
afternoon, however, Munda’s son, Runka 
(P. W. No. 9) who bad been in the 
Jujobansa jungle and had returned trom 
there, told him that he had seen bloot 
marks on a bed of leaves under a char tree. 
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The Munda thereupon sent his daughter- 
in-law, Hisi, to inquire whether Ganaa 
was at Kudaniri where her sisler liver, He 
sent his son Binrai and other to Keora to 
inquire whether Gansa was there. All of 
there people returned ^n Sunday morning 
without having found Gansa. The chauki- 
dar was then sent for and shown the blood- 
marks under the char tree. They found 
there a broken necklace of seeds, which had 
belonged toGansa, and they also noticed a 
hait-pin which was subsequently picked up 
and given to Sub-Inspector and shown hy 
him to Randai, who said it was hers. The 
Munda then summoned the young men and 
women of the village and asked them what 
they had seen Gansa and Randai doing on 
Friday night, and he wae informed by them 
that Gansa snd Randai had left the akhara 
separately and that afterwards the two 
appellants, Murgi and Gangu, had inauired 
where Randai had gone. This information, 
coupled with what had been found under 
the char tree, led the Munda to conclude 
that either Gansa or Randai or both of 
them had been murdered. He therefore in 
the company of some of the villagers and 
the chaukidars set out for Tamar Police 
Station, which is 30 miles from Behonda, 
taking with him the necklace and the hair- 
pin. Thev arrived at the thana on the 
morning of Monday, April, 11. The Assistant 
Sub-Inspector recorded a frst information 
on the statement of Mangal: chaukidar 
(P. W. No. 10). While this party was at the 
thanå, another chaukidar, Soma Bhagta 
(P. W. No. 14), arrived there. He also had 
been shown the blood-marks under the char 
tree on Sunday and had discovered a trail 
of blood which began on the jungle path, 
not far from the char tree, and led up to 
the field of Balga. He had noticed, the 
water in the field was blood-stained, and 
had gone to the thana to report these facts. 
His statement was recorded in the form 
of a saneha, which is Ex. 7 in the case. 
The Sub-Inspector, the chaukidars and 
villagers left for Behonda the same day and 
reached the village. on Tuesday morning, 
‘While passing through the jungle the 
Sub-Inspector deputed a constable to fetch 
Murgi and Gangu from Kurunga, The 
constable is Sukhari Oraon IP, W. No. 17). 
He found Gangu at his home and Murgi at 
the house of a lohar. Both these men and 
Randai accompanied him to the Sub- 
Insepctor without protest. The Sub-Inspec- 
tor tock charge of the dhoties which the 
two men were wearing. These were sent to 
the Chemical Examiner who reported that 
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both of them had blood-stains- but ag ‘the’ 
stains were disintegrated, he could not 
determine their origin. Stains of human 
blood were found on the dried leavés taken 
from the bed under the char tree, on the 
mala, on the stone and on the earth which 
the Sub-Inspector scraped from the place 
of occurrence. ; 

Tt will be observed that these facts amply 
corroborate the evidence of Randai in 
almost all material particulars, But as the- 
appellant Gangu had no apparent motive 
to take part in this crime, it is desirable to 
examine closely -the evidence which impli- 
cates him. Of his relationship with Murgi 
Munda we know only that they come from 
the same village. The evidence of the girls 
of the village that he was with Murgi 
Munda on the evening of the 8th when 
Murgi Munda inquired from them at the 
akhara as to the whereabouts of Randai is 
not challenged. There can be little donbt 
that two assailants were present at the 
commission of the crime. The stone with 
which Gansa Munda’s head was battered 
has been produced in Court before us. Tt 


‘isa large piece of rock weighing 10} seers 


or 2ljhs. A stone of this weight to be used 
effectively as an implement of assault would 
have to be firmly grasped with two hands. 
The assailant could not have wielded it 
with one hand while the other hand held 
the victim. Unless therefore Gansa Munda 
was killed without a struggle while he was 
asleep the inference is that some one held 
him while Murgi Munda struck him with 
the stone. This in effect is what Randai’s 
description of the assault amounts to, Then 
the corpse could hardly have been moved by 
Murgi Munda alone from the char tree 
to the field of Balga and buried there 
without any assistance. The branch to 
which Randai says the dead body was tied 
and carried is itself a heavy piece of wood. 
Medical examination disclosed that on 
Margi Munda’s right shoulder there was 
an abrasion which was about a week old at 
the time of the medical examination, which 
wag on April 14, This suggests that the 
branch on which the body was carried was 
slung on to the shoulder’ of the carriers 
and that it grazed the shoulder of Murgi 
Munda. The doctor also foundon erch of 
the shoulders of Gangu Munda marks of 


‘healed up ulcers but he was unable to 


determine their age or cause. The dhoties 
worn by both the accused, however, were 
blood-stained. The learned Judicial Come 
missioner- asked each of the accused how 
he accounted of these stains. Neither of 
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them offered any explanation. Although 
therefore the Chemical Examiner was not 
able to certify that the stains were those 
of -human blood owing to disintegration, 
there is no reason to suppose that they were 
stains of animal blood asin that case, the 
accused themselves would have said so. 
It would indeed be a strange coincidence if 
the two persons suspected of this murder 
and who had been seen-in each other’s com- 
pany shortly prior to the murder should 
have on their clothes stains of animal 
blood which neither of them was able to 
account for. I therefore agree with the 
learned Judicial Commissioner ‘and the 
four assessors who assisted him in the 
trial that both the appellants were con- 
cerned in killing Gansa Munda. 

It.has, however, been contended that the 
offence they committed was not murder. 
With regard to Murgi Munda it was argued 
that .as he found his lover in the arms of 
Gansa Munda in the circumstances already 
narrated, the provocation for him to kill 
Gansa Munda was so grave as to affect the 
nature of the offence which he committed. 
Reliance was placed on the decision of a 
Division Bench of the Madras High Court in 
Potharaju v. Emperor (1). The facta of 
that case were that the accused, finding his 
Mistress in the arms of a former lover, 
stabbed her. The Sessions Judge who tried 
the accused in that case convicted him of 
murder although he was of the opinion 
that had the deceased been the wife . of 
the accused he would not have come to this 
decision. Their Lordships of the Madras 
High Oourt observéd : - ; , 

“We find it impossible to agree that the fact that 
“Mahalakshmi was the appellant's mistress and 
not his wife makes any real difference. One cannot 
-apply considerations ‘of social morality to a purely 
psychological problem. The question is not whether 
the appellant ought to have sxercised, but whether 
he lost control over himself. When a man sees a 
woman, beshe his wifeor his mistress in the arms 
of another man, he does not stop to consider 
whether he has or has not the right to insist on 
exclusive possession of her person...... She is 
a woman, of whose person he desires to be in 


exclusive possession and that is, for the moment 
enough for him. ” i 


With the greatest respect to the opinion 
:of these learned Judgés I disagree. The 


mere fact that a person's desires are thwart- - 


ed does not in law justify him killing 
the person who is thwarting him. The 
provocation which is mentioned in Mxcep- 
tion l tus. 300, Penal Code, is something 
which is recognized as provocation in law 

(1) 35 L W 141; 136 Ind. Oas. 314; A I R 1932 Mad, 


"95; (1932) Cr. Oas. 5: 33 Or. LJ $79: (1931) M WN 
137; Ind; Ral, (1932) Mad, 282 (1). ae 
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and not merely something which arouses 


the uncontrollable anger of a particular: 
individual. A man in love with a woman: 


who has repulsed his suit might be so angry 


as to lose control of himself at the sight of. 
intercourse with’ 


her. engaged in sexual 
another but, if he killed one or both of 
them, he could certainly not plead grave 
provocation in mitigation of his offence, In 
the case of a wife the p-sition is entirely 


different. The law recognizes that a 
husband is entitled to expect fidelity. 
from “her. Tt is even possible 
that the provocation “might be held: 


to be grave in the case of a man whe 
finds in the arms of another: lover a miss 
tress whom he maintains and from whom 
therefore he mightreasonably éxpéct faith- 
fulness. But that this is not so even in the 


case of a girl betrothed to the assailant is. 


clearly indicated in King v. Palmer (2). In 
that case the girl to whom the accuséd was 


betrothed suddenly informed him that she 


had been prostituting herself. He theres 
upon seized her and cut her throat with a 
razor which he had in his pocket, ‘Lord 
Coleridge, J. who tried the case directed 
the jury that A ; 
“no provocation by words, however, opprobrious, 
in a case where deadly weapon is uséd can, in law; 
reduce the crime from murder to manslaughter.” a 
This direction was challenged in the 
Court -of. Criminal Appeal by the accused. 
In delivering the judgment of the Court, 
Channel, J, observed : i 
“The Judge stated the rule in the old form, -that 
words alone can never constitute sufficient provo- 
cation to reduce murder to manslaughter. It would 
perhaps! have been more accurate in view of modern 
decision’ if he had said that words cannot consti- 
tute sufficient provocation except in very special 
circumstances, But the only special circumstances 
which have been held sufficient: for that purpose- 
are where the words involved a. confession of 
adultery... The reason for that exception is that a 
sudden- confession is treated as equivalent to a dis- 
covery of the act itself. But here the relation ‘be- 
tween-the parties was not that of husband and wife, 
nor was it a: casê of unmarried persons living. -to- 
gether as husband and wife. They ware simply pers, 
sons who were in the position of being engaged’ to 
be married. Under those circumstances, ifthe effect 
of the summing-up wasto leave the jury under 
the impression that they.could not properly find 
a verdict of manslaughter, we think that it was 
right.” h ee, 
It may be observed in the present case 
that Murgi Munda was .not even betrothed 
to Randai. Between them existed an in- 
trigue sanctioned by the custom of the com- 
munity in which they lived but in no way 


entailing the obligation of marriage unless’ 
become: | 
(2) (1913) 2 K B 29; 82 LJK B 531; 108 L T 814; TT 


aud until Randai shouid have 


J P 340; 23 Cox. O 0377; 29 TLR 349, ' -> 
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s 
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pregnant by Margi. Itmay be noticed that 
the observations inthe Madras case referred 


‘tg above were mere obiter for the Court 


declined to interfere with the conviction for 
murder on the ground that before stabbing 
his wife the accused deliberately fastened 
the door of the room and searched for 
the knife with which he then stabbed har, 
In Emperor v. Dinabandhu, 124 Ind. Oas. 
818 (3), a Division Bench of the Calcutta 
High Oourt held that the well-established 


law that when a husband discovers his 


wife in the act of adultery and thereupon 
kills her, he is guilty of manslaughter only 
and not of murder, has-.no application 
where the woman concerned is not the wife 
of the accused but only a public woman. 
In my opinion, the offence committed by 
Murgi Munda was murder. With regard to 
Gangu Munda it wascontended that even 
if Murgi intentionally murdered Gansa that 
intention was not shared by Gangu. It is 
true that Gangu had not even that amount 
of motive which actuated Murgi; but in 
a case where there is direct evidence of 
the acts of the accused. the question of 
motive is not materialif the acts themsel- 
ves are sufficient to disclose the intention 
of the actor. Reference was made to the 
case in Satrughan Patar v. Emperor, 50 
Ind, Cas. 337 (4), where a Division Bench 
of this Court pointed out that 

“the mere fact that a man may think a thing 
likely to happen is vastly different from his intend- 
ing that that thing should happen. The latter 
ingredient is necessary under s. 51 of the Penal 
Oode.., .." 

Their Lordships observed : 

“It isonly when a Oourt can with some judicial 
certitude hold that a particular accused must have 
pre-conceived or pre-meditated the result which ensued 
or acted in concert with others in order to bring 
about that result, that s. 34, may be applied.” 

Tt was contended on benalf of the appel- 
lant Gangu that there was no evidence of 
a preconceived or pre-meditated plan bee 
tween him and Murgi for the murder of 
Gansa. But on the other hand it cannot ba 
denied on the evidence that has been 
accepted that he acted in concert with 
Murgi in bringing about the result which 
followed: The learned Advocate for the 
appellants also cited the casein Maung Gyi 
v. Emperor (5), where it is observed : 

“The existence of acommon intention being the 
sole test of joint responsibility, it must be proved 
what the common intention wasand it :must also be 

(3) 124 Ind. Oas. 818; A IR 1930 Cal. 199; (1930) 
Or. Oas. 231; 31 Cr. L J 737; Ind. Rul. (1930) Cal. 


466: 
5 (4) 50 Ind. Cas 337, A I R 1919 Pat. 111; 20 Or. LJ 


(5) 1 R 390; 76 Ind. Cas, 705; A I R1923 Rang. 268; 
25 Or. L J 241, 
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proved that the common act for. which the accused 
is to be made responsible was acted in furtherance 
of that common intention.” 

The post mortem examination of the 
corpse in the present case revealed that 
the left temporal bone was broken in three 
pisces, the right temporal bone in two 
pieces andthe parietal bone in six pieces, 
indicating that more than ons blow was 
struck and as I have already shown, the 
evidence discloses that these blows were 
struck either while Gansa was asleep or 
else while he was deprived of the power of 
defending himself. The Sub-Inspector found 
marks of struggle near char tree and the 
bloodstains which he noticed were five yards 
from the tree. The blood-stained stones 
were also found at this place. This clearly 
indicates that Gansa was not killed in his 
sleep while lying under the char tree. If 
therefore he was awake, he would have 
been in a position to put up some kind of 
defence against a person who had both his 
hands engaged in grasping a heavy stone 
unless his actions were impeded by some 
other person. The evidence, in my opinion, 
clearly indicates that his actions were so 
impeded by Gangu. From these circum- 
stances the only inference is that at the 
time when Murgi battered the head of 
Gansa with the stone. the intention, of kill- 
ing him was shared by Gangu. In my 
opinion, therefore theoffence committed by 
Gangu is also murder. Ths circumstances 
in which the crime was committed do not 
justify any mitigation of the sentence 
passed on Murgi Munda and this is .con- 
firmed; but with respect to Gangu, the 
absence of motive for himto take part in 
committing the offence suggests that he 
was acting under the influence of his come 
panion. I would therefore alter the sentence 
of death passed oa him to transportation 
for life. 


Fazi All, J.—I entiraly agree. 
D. Order accordingly. 
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When a person puts forward a claim based on 8 
pre-existing estate and that claim is, to some extent, 
recognized by a compromise that compromise will be 
interpreted inthe light of the claim which was put 
forward and the estate which will pass will be an 
estate similar to that which was claimed. Where 
therefore, daughters of a person claimed rights as 
‘devolving upon them from their father in what was 
alleged to be his separate estate and in the com- 
promise those rights were to some extent recognized, 
the natural inference was that they got an estate 
„similar to that which they claimed, that is to say, the 
limited estate ofa daughter. Rant Mewa Kuwar v. 
Rani Hulas Kuwar (4), Khunni Lal v. Gobind 
Krishna (5, Karim-ud-Din v. Gobind Krishna 
Narain (6) and Sreemutty Rebutty Dossee v.8ib- 
chunder Mullick (7), applied. Nathu Lal v. Babu 
Ram (3), explained. 

S.A, against the decree of the District 
Court, Guntur; in A. S. No, 49 of 1933. 

Mr. V. Suryanarayana, for the Appellant. 

Messrs. V. Govindarajachari and 
Krishnamoorthy, for the Respondents. 

dJudgment.—Defendants Nes. 1 to 4 
and 28 appeal against the decree in a suit 
brought by the plaintiffs as reversioners 
of treir grandfather Butchanna for €/7the 
of the property held by two deceased ladies, 
Venkamma, the mother of defendart No.1 
and Rattamma, the mother of the plaintiffs. 


The pedigree below will help to elucidate 
the facts : 


ANKULU 
(died aera 1883). 





Buchanna = Mahalakshmi 
(died about | (died about 
1879) 1884). 


Venkiana l 
D. W. No. 2. 


| 
Buchayya. 


MEA a, er 


l 
Venkamma 
(died 1914) 


i 
defendant No. 1 


| . 
Koteyya. 





Rattamma 
(died 1920) 


plaintiffs Nog, 1 to 6, 
defendants Nos. 2 to 4 and 28, 


In 1692, ihat is to say, when Ankula, 
Butchanna and his wife were dead, Ven- 
kanna filed a suit against his brother's 
daughters Venkamma and Rattamma im- 
pleading also the husband of the former 
and a relative who was alleged. to be ine 
teresting himself on their behalf. The 
plaint, Ey, A-4, alleges that there was no 
partition between Venkanna, his brother, 
and their father and that he, Venkanna, 
had got all the properties by survivorship 
and that there had been obstruction in the 
enjoyment of his properties by the defen- 
dants. Before any written statement was 
filed in the suit thére was a compromise 
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Ex. A-2 dated September 16, 1892, which is 
the mest important document in this case, 
By that compromise, which was drafted as 
a partition, the family house was divided, 
Venkanna was to ha¥é one share, defen- 
dants Ncs. 1 and 3,4. e, Venkamma and 
Rattamma were to have the right (hakku) 
to the other share jointly. All the other 
properties. movable and immovable, were 
to be divided. Venkanna was to get 
3/5th share of them and Venkamma and 
Rattamma were to get 2/5th share to be 
enjoyed by them as of right ‘the Telugu 
expression being hakku bhukthani‘. One 
plot and a well therein were kept in com- 
mon. Venkamma's husband and defendant 
No. 4 were exonerated. It is important to 
notice that this compromise is drafted as 
if it were an ordinary family partition 
agreement and there is nothing in the 
language which suggests that Venkanna is 
making a gift to his nieces. 

In 1600 there was a litigation between 
Venkanna’s sons Kotayya and Buchayya 
on the one hand and his nieces Venkamma 
and Rattamma on the other. At this time 
Venkanna was dead. Both the parties 
appear to have been trying to get behind 
the compromise. Kotayya and Buchayya 
were claiming that the whole property 
should be theirs by survivorship or that at 
least there should be a repartition and that 
they should get 2/3rds on the assump- 
tion that their father was bound by the 
compromise into which he had entered. 
Rattamma who was the plaintiff in the 
opposite suit, she having been a minor ab 
the time of the compromise, alleged that 
her father ‘was divided and that the come 
promise was'invalid and so claimed a re» 
partition of her fathér’s half share in the 
property. In the result the Court confirmed 
the compromise as binding on. both the 
parties and dismissed both the suits. The 
net result is tbat it is no longer open to 
Venkanna'’s sons or grandsons to dispute 
tte compromise. The only other important 
document which has to be mentioned is the 
partition deed Ex, B, dated June 5,:1905, 
between Venkamma and Rattamma. The 
recitals in this partition deed are not really 
very helpful. It starts by reciting that the 
father of the two sisters had no sons and 
that his property passed to them as .his 
heirs, no reference being made to the com- 
promise of 1892. Then it goes on to recité 
the boundaries of the properties and the 
division of the shares and it concludes with 
the recital that each of the daughters:is to 
enjoy her share with powers of alienation, 
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That is to say, the document begins with ë 
recital which can only be explained as 
indicating that they got the property as 
heirs to their father, which would imply a 
limited estate, and it ends with a recital of 
powers of alienation inconsistent with the 
beginning of the deed. These two recitals 
are mutually contradictory and the parti- 
tion deed can best be ignored in consider- 
ing the nature of the estate which these 
two ladies took. 

The only question to be decided in this 
appeal is whether by virtue of the compro- 
mise of 1892, Venkamma and Rattamma 
got an absolnte estate with rights of aliena- 
tion or whether they took only a limited 
estate such as would devolve upon them as 
daughters of their father. The Courts below 
‘have evidently experienced difficulty in 
dealing with the questicn whether But- 
channa, the father of Venkamma and Rat- 
tamma, was divided from his brother 
Venkanna at the time of his deathin or 
about 1879. Naturally the question of the 
status of a person who died more than 
50 years before the suit is one on which 
evidence, apart from inferences from docu- 
ments, ig not likely to be available. The 
trial Court came to the conclusion that there 
was probably some attempt at a partition 
between the two brothers but there is no 
finding that they were actually divided. 
The lower Appellate Court leaves the 
matter open and does not discuss the evi- 
dence on the point. Both the Courts below 
came to the conclusion that in the suit of 
1892 the ‘claim of Venkamma and Rat- 
tamma, which was never formulated in any 
written statement, was based on a claim 
to succeed ag heirs of their father to his 
share of the property and they negative 
the suggestion of the defendants that the 
claim was really based on the contention 
of Venkamma’s husband that he was an 
IHatom son-in-law—which of course he could 
not have been if his father-in-law died 
long before he came on the scene. The 
Courts. below therefore found that there 
was no certainty whether Butchanna and 
Venkanna were in fact divided when the 
1892 suit arose, that Venkanna claimed the 
property by survivorship and Butchanna’s 
daughters resisted. that claim on the basis 
of heirship to their divided father. They 
found that the compromise was a compro- 
“mise of these two conflicting claims, Ven- 
kanna’s claim being partially recognized by 
giving him a little more than the half-share 
to which he would bé ‘entitled had the 
brothers been divided and the claim of the 
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two ladies being partially recognized by 
giving them a little less than the estate to 
which they would have been entitled, had 
the division between their father and uncle 
been established. It is beld as a conse- 
quence that since the compromise partially 
recognizes a claim by heirship, the property 
which was allotted to the two ladies at the 
partition must be treated as having been 
allotted to them in their capacity as heirs 
and therefore the intention would be that 
they should get only a limited estate. 


The contention put forward by Mr. Ven- 
katarama Sastri for the appellants may be 
summarised as follows: There is no finding 
that Venkanna and Butchanna were divid- 
ed, nor is there in fact any reliable evidence 
suggesting a division. With reference to 
Venkanna'’s suit, which was compromised 
before any written statement was filed, 
there can be no certainty as tothe nature 
of the claim which was put forward on the 
other side. It is also pointed out that the 
learned District Judge himself speaks of the 
possibility that what was given to the two 
daughters might have been given by Vene- 
kanna out of generosity, they being his 
brother's daughters. It is argued that if 
once it is conceded that Venkanna made a 
gift to bis brothers daughters, then look- 
ing into the terms of the compromise docu- 
ment, Ex. A-2, it must also be conceded 
that the phraseology used with reference 
tothe allotment of the shares to the two 
ladies is no less ample than that used with 
reference to the share allotted to the male 
claimant. The terms hakku and hakku 
bhuktham are sufficiently wide in their 
ordinary meaning to indicate an absolute 
estate and, on the authorities, there being 
nothing to limit the nature of the estate 
conferred on the two ladies in the document 
itself it is contended that the inference 
should be that they got an absolute estate, 

Ido not think that it is necessary for me 
to go throngh the case-law which has been 
elaborately discussed on the subject of the 


‘presumptions which arise on documents 


making a gift to females when there isa 
doubt whether the estate conferred is an 
absolute ora limited estate. Mr. Govinda. 
rajachari for the respondents concedes that 
the Privy Council have intue leading cases 
in Ramachandra Rao v. Ramachandra Rav 
(1) and Shalig Ram v. Chaeranjit Lul 


(1) 45 M 320; 67 Ind Oas. 408; AI R 1922 P O 8&0; 
491 A129; 30M LT 154; 26 O W N7713; 350 bJ 
545; 16 L W 1; (1922)M W N 359; 20 A Ld 684; 43 M 
L J 78; 24 Bom. L R 963 (P O) 
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(2) established the rule that when there is a 
gift expressed in terms of sufficient 
amplitude to convey an absolute estate, it 
is not necessary that powers of alienation 
should be expressed by a separate declara- 
tion in definite terms, even though the 
donee be a woman and notwithstanding a 
relationship to the donor which might be 
more consistent. with the grant of only a 
limited estate. It follows that if in the pre- 
sent case we are dealing with a gift by Ven- 
kanna to bis nieces, the words in which the 
property is conveyed being sufficiently ample 
and there being nothing tothe contrary in 
the terms of the document itself, it might be 
legally permissible to treat this document as 
conveying an absolute estate to the two ladies. 
` But in fact are we dealing with a docu- 
ment which conveys or purports to convey a 
gift from Venkanna to his nieces? I doubt 
very much whether we are. Although the 
learned District Judge has used in para. 6 
of his judgment the phrase which seems to 
suggest the possibility of a gift out of 
generosity by Venkanna to his nieces, the 
definite finding embodied at the end of the 
previous paragraph is in fact a confirma- 
tion of the finding cf the trial Court that 
this compromise was a compromise of a 
claim in which the two nieces were putting 
forward their rights to the property as 
heiresses of their father on the basis that 
“he was divided from his brother. If this be 
sv, and it seems to me that Iam ‘bound by 
these findings as findings of fact, it would 
follow that Ex. A-2 is not a document of 
gift by Venkanna to his nieces any more 
than it is a document of surrender by .the 
nieces to VenkKanna; it is a compromise of 
conflicting claims, Venkanna claiming. by 
survivorship and the daughters claiming by 
heirsbip, the result being that each party 
got something less than that which they 
claimed. It was not a case of Venkanna 
making a gift to h's nieces out of generosity 
but of a compromise whereby each party got 
something less. than was claimed; it seems to 
follow that the share allotted to each party, 
was taken in the capacity in which it was 
claimed. f 

Mr. Venkatarama Bestrithasrelied very 
strongly on the ruling offthe Privy Council 
in Nathu Lal v. Babu Ram (3) a case-in 

(2) 11 L 645; 128 Ind, Oas. 265;A I R 1930 P 0 239; 
57I A 282; 34 O W N 1073;59M L J 437; 32L W 
376; 32 Bom. L R 1578; 70 W N 1069; 52 0L J 468; 
3L PL R781; Ind. Rul,(193!) P C 9 (P O}. 

(3) 43 L W 463; 161 Ind Cas, 33; A IR 1936P O 
103; 681 A 155; 1936 O W N 204; 1936 O LR 166; 
1936 ALR272;8 RPO 189; 400 WN 481;2 BR 
362; 19 N L162; 17 P LT 321;138 Bom. D R 462; 
1936) MW N 499; (1936) A L J 686 (P O} 
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which the facts bear some similarity to the 
facts of the present case. That was a case 
of a dispute between a widow and her hus- 


band’s alleged co-parcener in which the . 


arbirators awarded ashare to the widow, 
and it was held. though the property was 
originally claimed by the widow through 


her husband and though the gift was in. 


settlement of a dispute arising’ therefrom, 
that having regard to the fact ‘that the gift 
to the widow was in the same term as 
another gift in the same document to a male 
claimant, and having regard to the absence 
of any words limiting the widow's title, she 
got an absolute estate. With reference to 
this case it has to be remembered that 
before the arbitrators the widow had made an 
admission that her husband and ker brother- 
in-law were undivided; and she had 
definitely asked that some portion of the 
property should be.allotted to her absolu- 
tely. These circumstances were such as to 
give room for an inference that at the time 
when the arbitrators allotted the property 
tothe widow, the intention wasto give her 
an absolute estate and not a widow's estate 
to which she had originally laid claim. I 
do not think that this case is authority for 
holding that when a female puts forward a 
claim consistent only with the claim to a 
limited estate and that ciaim is in part 
recognized by a compromise, the estate 
which would be conveyed by the compromise 
would, in the absence of anything to the 
contrary, be presumed to be anything else 
than an estate similar” to that which 
wasclaimed, Mr. Govindarajachari has 
relied on a series of cases arising out 
of the same transaction reported in Rani 
Mewa Kuwar v. Rani Bulas Kuwar (3), 
Khunni Lal v. Gobind Krishna (5) 
Karim-ud<din v. Gobind Krishna Narain 
(6) and also upon Sreemutty Rebjtty Dossee 
v.Sibchunder Mullick (7). The general 
result of decisions such as these is that 
when a person puts forward a claim based 
on a pre-existing estate and that claim is 
to some extent recognized by a compromise, 
that compromise will be interpreted in 
the light of the claim which ‘was put 
forward and the estate which will pass will 
be an estate similar to that which was claim- 
ed. It seems to me. applying these princi- 

(4) 11 A 157; 13 B L R 312; 3Sar 354 (P O). 

(5) 33 A 358; 10 Ind, Oas. 477; 33 TASI; BALI 


559%; 15 O WN543;130 L J 575; 13 Bom. L R 427; 
10M L T 25; (1911)1 M W N 432; 21 M LJ 645 


PO). : 
(6) 36 I A139; 3 Ind. Cas. 795; SLA 497;6 ALJ 


807; 130W N1117;10 OL J 243; 11 Bom. L R 911; 


6 ML T 275;19M L J 687 (P O. 
(7)6MIA1; 1 Sar. 484. 
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ples tothe facts of the present case, that 
when’ once ‘it is found as it has been found 
by the Courts below—with, in my opinion, 
considerable justification—that Venkamma 
and Rattamma were claiming rights as 
devolving upon them from their father in 
what was alleged to.be his separate. estate 
and in the compromise those rights were 
to Some extent recognized, the natural 
inference is that they got an estate similar 
to ‘that which they claimed, that is to say, 
the limited estate of a daughter. 

It therefore follows that Venkamma and 
Rattamma were, by virtue of the terms of 
compromise Ex, A-2, limited owners and 
_that the plaintiffs as reversioners to the 
father of Venkamma and Rattamma are on 
their death entitled to claim their: due 
share in the reversion. The appeal is, there- 
fore, dismissed with costs. Leave refused. 
NeD. Appeal dismissed. 
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PATNA HIGH COURT 
Second Appeal No. 883 of 1937 
January 30, 1939 
_. Mowammap Noor, J. 
RAMASRAY RAI— APPELLANT 
/ VErsus 
© LAL BAHADUR RAI AND 0THERB— 
. RESPONDENTS 

Contract Act (IX of 1872), s. 23—Criminal prosecu- 
tion for non-compoundable offence—Magistrate coming 
to conclusion that prosecution could not stand— 
Matter referred to arbitration — Accused agreeing to 
sell disputed land to complainant — Subsequent to end 
of prosecution accused receiving amount as price of 
plot to be sold to complainant — Agreement held not 
void— Hindu Law—Alienation — Manager—Power to 
sell property to save it from litigation. 

The plaintiff prosecuted some of the defendants for 
cutting bamboos from the disputed plot which he 
claimed as his and which, according to the defen- 
dants, belonged to defendant No. 4 having been pur- 
chased by him. During the pendency of the cri- 
minal case, at the suggestion of the Magistrate 
who was trying the case, the parties referred the 
matter in dispute between them to the arbitration 
of the landlord of the parties, At his instance it was 
agreed that half of the plot should be sold by the 
defendants to the plaintiff for Rs. 25. Thereafter the 
accused were acquitted in the criminal ease and four 
months later defendant No. 1 received Rs. 25 from 
the plaintif asthe price of half of the plot to be sold 
and acknowledged it. The defendants, however, did 
not execute the sale deed and the plaintiff instituted a 
suit for specific performance: ` 
- Held, that the Magistrate, who was trying the case, 
had:already come to the conclusion that the criminal 
prosecution could not standand obviousiy a case of 
theft. was not likely: to succeed in view of the fact 
that civil rights of the parties were involved. “The 
second thing was that defendant No.1 took Rs. 25 
from the plaintiff as the price of the land four months 
after the criminal prosecution had come to an end and 
that this acceptance of the money could by itself be 
taken to be a contract. having been entered into by 
the parties long after the criminal case was over. 
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Hence the agreement was not void. Onkar Mal v. 
Ashig Ali (2), referred to. Kamini Kumar Basu v 
Birendra Nath (1), distinguished. 

A karta of a joint Hindu family on behalf of the 
family is perfectly competent to enter into an agree- 
ment for sale of thefamily property for the benefit 
ofthe family to end a litigation which might become 
a source of trouble and expense to the family. 


S. A. from the decision of the 
Additional Sub-Judge, Arrah, dated Sep- 
tember 21, 1937. 

Mr. D. N. Varma. for the Appellant. 

Mr. Shambhu Barmeshwar Prasad, for 
the Respondents. : 

dJudgment.—This second appeal arises 
out of a suit instituted bv the plaintiff- 
respondent for specific performance of a 
contract for sale in respect of half of 
plot No. 642 (.03 acre in area) in village 
Ganghar. The plot lies in front of the 
houses of the parties. It appears that the 
plaintiff prosecuted some, of the defendants 
for cutting bamboos from the disputed plot 
which he claimed as his and which, 
according to the defendants, belonged to 
defendant No. 4 having been purchased 
by him. During the pendency of the 
criminal case, obviously at the suggestion 
of the Magistrate who was trying the case, 
the parties referred the matter in dis- 
pute between them to the arbitration of 
the landlord of the parties, Babu Kailash 
Bihari. At his instance it was agreed that 
half of the plot should be sold by the 
defendants to the plaintiff for Rs. 25. 

Thereatter the accused were acquitted 
in the criminalease and four months later 
defendant No 1 received Rs. 2a from the 
plaintiff asthe price of half of the plot 
to be sold and acknowledged it. The 
defendants, however, did not execute the 
sale-deed and the plaintiff instituted the 
present suit. The trial Court dismissed 
the suit holding that the consideration 
ofthe contract was illegal, as against 
piblic policy under s. 23, Ooatract Act. 
On appeal by the plaintiff, the learaed 
Subordinate Judge has reversed the 
decree of the trial Court, has decreed the 
suit and ordered the defendants to execute 
the sale-deed. Defendant No. 4 in whose 
name the land stands, has preferred this 
second appeal, Two points arise in this 
appeal. One is waether defendant No. 4, 
in whosename the land stands and who 
was admittedly no party to the agreement, 
is bound by it and can be compelled to exe 
cute the sale-deed; and the second is 
whether the contract is void on account of 
the fact that the consideration was 
stiflag ofthe criminal prosecution for 8 
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non-compoundable offence. I shall take up 
the second point first. 

The. appellants mainly relied upon the 
decision of their Lordships of the Judicial 
Committee tn Kamini Kumar Basu v. 
Birendra Nath (1). In my opinion this 
case has got no application. In that 
case, a criminal case under various non- 
compoundable sections of the Penal Cede 
was pending and then a compromise 
was effected. Thereafter the complainant 
refused to adduce any evidence in the 
case and the prosecution was dropped. 
In the present case according to the evi- 
dence of defendant No. 1 himself, the 
criminal case had practically come to an 
end. When the agreement was arrived at, 
Ramsewak Rai, defendant No. 1, deposes as 
follows as to what happened in the criminal 
Cane : 

“The Court said that wehad nothing to do' with 


the case and have been falsely implicated, and that 
we might be ruined by payment of costs.” 

The word “we” is obviously a mistake 
for complainant as he later on says : 

“The Court did notsay that I should be paid 
Rs. 25 ascosts, he said that the case was false aad 


should be compromised.” 

It is clear from this deposition that the 
learned Magistrate, wh> was trying the 
ease, had already come to the conclusion 
that the criminal prosecution could not stand 
and obviéusly a case of theft was not 
likely to succeed in view ofthe fact that 
civil rights of the parties were involved. 
Thesecond thing is that defendaht No. 1 
took Rs. 25 from the plaintiff as the price 
of the land four months after the criminal 
prosecution had come to an end and that 
this acceptance of the money can bv 
itself be taken to be a contract having 
been entered into by the parties long 
after the criminal case was over. It ‘was 
held in Onkar Mal v. Ashiq Ali (2) that a 
compromise which is otherwise a fair 
and reasonable one is not invalidated 
because in connection therewith a trifl- 
ing charge of theft between the servants 
of the parties had been withdrawn. 

1 agree with the learned Subordinate 
Judge that the compromise in this case, by 
which the defendants agreed to sell half 
of the plot in dispute tothe plaintiff, was 
a fair settlement of the dispute between 
the parties. The criminal case though 
nominally pending, had, according to the 

(1) 57 I A 117; 123 Ind. Oas., 187: A T R1930 P C 100; 
57 O 1302; Ind. Rul. (1930) P 0.17); 32 Bom. L R 639; 
a re ee LJ 82; 31L W an 
(2) 49 A $40; 100 Ind. Cas, 499; A I R 1997 All, 318; 
2A LJ 495, 
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admission of defendant. No. 1 himself 
already come to an end inasmuch as the 
learned Magistrate had expressed his 
opinion that there was no case against the 
accused. Apart from this, -as I have stated 
above. four months later. theresyas a Tenew- 
al of the agreement by defendant No. I 
accepting the price and acknowledging 
it saying that it was the consideration of 
the promised sale. The learned Subordi- 
nate Judge is quite correct «in holding 
that the real consideration ofthe promise 
to sell was the payment of this sum of 
Re, 25 by the plaintiff to defendant No. 1. 
The next question is whéther, defendant 
No. 4 in whose name the property stands, 
is bound by the agreement to- which -he 
himself was not a party. This issue is 
concluded by the finding of fact of the 
learned Subordinate Judge who has. held 
that the defendants are members of a 
joint Hindu family and that defendant 
No. 1 was its karta. This defendant, on 
behalf ofthe family was perfectly com- 
petent to enter into an agreement for sale 
and this agreement was. for the benefit 
ofthe family inasmuch as it was to end 
a litigation which might have- become a 
source of trouble and expense to the 
family. On the whole I agree with the 
conclusions of the learned Subordinate 
Judge and dismiss this appeal with costs. 
D. Appeal dismissed. - 


MADRAS HIGH COURT _ 
Appeal Against Orders Nos. 429 
4 to 433 of 1937 
October 25, 1938 
Buen AND STODART, JJ. 2 
BALAOHERLA JALAMANA—APPELLANT 
— RESPONDENT 
versus $ 
MARINA RAMA RAO AND OTAERS— 
RESPONDENTS IN A. A. O, No. 429 
to 433 op 1937— PETITIONER | 
Execution sale—Order of sale—Practice in Madras 
Presidency—Lots must be sold in order appearing 
in proclamation, or it may amount to -material 
irregularity. 
. The Beatie in the Madras Presidency is to sell 
the lots in the order in which they appear in the 
proclamation, and a departure from that order may 
(though it need not be so in all eases) amountto a 
material irregularity. Inamullah Khan v. Shambhu 
Dayal (1) and Chuttan Lal v., Mohamad Ikram 
Khan (2), explained and distinguished : i 
Held, on facts that the irregularity was material. 


A. against the orders of the District Court 
of East Godavari at Rajamundry, dated 
September 17, 1937, and made in I, A. Nos, 


“29, 388 and 41 of 1937, respectively, in 


NY 
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I. P. No. 12 of 1935 and in E.A. Nos. 91 and 
98 of 1937 in E. P. No, 64 of 1935 in O. B. 
No. 56 of 1933. 

Judgment.—We consider that the 
learnea District Judge was right in holding 
that the sale of Lot No. 2 betore Lot No. 1 
was in the circumstances of this case, an 
irregularity, and since that irregularity 
. precluded the respondent in A. A. O. No. 
429 of 1937 from bidding from the property, 
it was a material irregularity. We have 
been referred to two casesin which learn- 
ed Judgesofthe Allahabad High Court 
have heid that the sale of items in a 
different date from that shown in the procla- 
mation is not an irregularity Inamullah 
Knan v. Shambhu Dayal (1) -and Chuttan 
Lal v. Mohamm uu Ikram Khan (2). We 
observe, however. thatin toth those cases 
the selling officer had followed nis usual 
practice of ‘sehing non-ancestral items first 
and ancestral items later, So far as. we 
are aware, the practicein this Presidency 
isto selithe lotsin the order in which 
they appear in the proclamation, and a 
departure from that order may (we do not 
say that in all cases it must) amount to 
a material irregularity. - : 

That there has been substantial injury 
occasioned by the irregularity. is clear 
since property worth not less than 
Rs, 5,000 has been solid for Rs. 3,000. 

These appeals are accordingly dismissed. 
The appeliant will pay the- respondents 
costs in A, A. Q. No. 429 of 1937. -We-make 
no order.as to‘éosts in other appeals: - .- 

In the. re-sale we -suggest to the lower 
Court that proper prices are more likely-to 
be realized by sale in smaller parcels. 

N.-D. Appeals aismissed, 

d) AIR 1931 All, 159; 130 Ind. Cas. 485; (1931) 
A L J 62; ind. Rul, (1931) All 277. 


(2) 55 A 519, 143 Ind. Uas. 673; Ind. Rul. (1933) 
All. 310; A IR 1933 All. 546; (1933)A LJ 1273. 





NAGPUR HIGH COURT 
Letters Fatent Appeal No. 1 of 1938 
February 9, 1939 
STONE, U. J. AND Boss, J. 
RAMOHANDRA—DEFENDANT—APPELLANT 
VETSUS 
ZOLBA AND ANOTHRR— F LAINTIPFS— 
RESPONDNTS 
Stamp Act (11 of 1099), 2.36—Once document not 
property stamped is admitted im evraence s. 56 comes 
nto play—Court should then proceed as though it were 
properly stamped. 
Where a document which is not daly stamped is 
once admitted in evidence, s. 36, Stamp Act comes 
into play and thereafter the Court should proceed as 
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though it were properly admitted, The letting in of 
document cannot be regarded as an imperfection in 


procedure which can be corrected in appeal. 
[Case-law discussed.} 


L. r. A. from the appellate decree 
of Mr. Justice R. E. Pollock, dated 
November’ ic, 1937, in Second Appeal 


No. 566 of 1934 reversing the decree of 
the Court -of the District Judge, Wardha, 
dated September 29, 1934, in Uivil Appeal 
No, 45*B of 1934 modifying-the decree of 
the Court of the Subordinate Judge, Second 
Olass, Hinganghat, dated March 7, 1934. 
. Ra Bahadur M. B. Kinkhede with Mr, 
N. M. Dharasker, tor the Appellant. 
_Mr. A. V. Khare with Mr. W. B. Pen- 
dharkar, for the Kespondents. 
sudgment.— The point that is raised in 
this appeal has been so recently decided 
in favour of tLe view taken by the learned 
Judge, against whose judgu.ent this appeal 
is brougul, that it seems unnecessary to 
do more than quote from the Bench decision 
in First Appeal No, 73 of 1930: 
_ “section 61 admittedly has nothing to.do with 
the point here. it has been argued in a large 
number of. cases that s. 36 only applies where the 
admission was not contrary to s. 35. in.other 
words the admission must be rightful. But it has 
been decided time aiter time that ¿nce it is admitted 
that .conciudes the point so far as the stump 
question 1g. concerned. We have had our attention 
uirecied to Kung. Lal Kalooram v. Kedar Nath 
Kesrawat tl) followed. in. doyman.Bewa y. Hasin 
Sarkar (2), Lhe Bombay Co, Ltd, v.. National Jute 
Muis Uo, Lid, (3), Venkata ‘Reddi v. Hussain Sett 
(i), Krishna Kumar v. Jagpatt Kuer (,, Naliajeria 
~Sayavay v. Vigapu Fanaya w), Harkharurnsahib 
Ham v. Behars Lai Chiranji Lai (i) and there is 
I Chetty” v. 
- Narayanan Ghetsier 8). There isthe Privy Council 
‘aecislon, Ma wd. May WS. Ri M. M A. Chettiar 
Fum (9) which woula render the clarion of sue 
others unnecessary were it precisely on the, point 
now raised. These the objection Was taken in the 
written statement; after vhe objection wae taken the 
‘plaintiff appiued to the Courtior the eburu of the 


(i) 27 O W N 513-at p 519; 77 Ind, Cas, 845, A 1K 
1921 Cal. 613. 
(2) 03 O lo; 95 Ind. Cas. 483; AIR 1926 Cal, 877; 


“430149493; 30 O W N 609. 


(3) 39 U 669; lö Ind, Oas. 153. 

(4) 57 M 779; 150 Ind. Uas. 51; A I R 1934 Mad. 383; 
66 M Lu 70); 38 LW 632;6KM 676; (1934) MWN 
637. 

(5) 16 Pat. 84; 167 Ind. Cas. 152; A I R 1937 Pat, 73; 
17 t L T709, 3 BR 272,38 R P avs. 

(6) A 1 k 1937 Mad, 531; 1v9 Ind, Cas, 641; (1937) M 
W N 76; 40 L W 5L.; 10 K Moa, 

(1) 18 L buu; laz ind. Uas. 729; A I R 1932 Lah. 582; 
34 P L K 92; lnd, kul 1938) Laz. zol, 

w 65 ML J 548; 140 ind. Cas. 315; A I R1932 
Mad, 769; 36 L W 599; Ind: hul. (1982) Mad, 843, (1982) 
M Ww NZL Á 

Wik 624 at p 63l; 120 Ind. Cas. 645; AIR 1929 
PO2z79; 30 L w abl; 340 W N, 6; 60 W N 869; 
(1929)M W N $41; Ind, Rul, (1950) P U 5; 51 O L J b; 
561 A379; 32 Bom, LR 117; 56M LJ 59; (1980) A Lig 

533 (P O). : 
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‘doc'ment in order to apply to the Collector for 
the rectification of the stamp. The District Judge, 
acting ander s. 33 of the Stamp Act, impounded 
the document. Eventually under the direction of 
the High Court, the document was forwarded to 
the Collector. The Collector, on payment of a 
farther duty of Rs. 100 and a penalty of Rs. 5 
certified it to be duly stamped.: It was then re- 
ceived in evidence by the District Court. Their 
Lordships of the ‘Judiclal Committee say: “It 
follows that, in accordance with s. 36 of the Act 
its admission could not be called in question at 
any stage of the suit on a stamp objection. The 
question of admissibility is thus disposed of. 

“Oounsel. for the appellant cited Venkatarama 
Aiyar v. Chella Pillai (10) to establish his pro- 
position but on examination it is found to tend i in 
- the same direction " 

“It has been.argued: (1) that s. 36 only applies 
where no contest has been raised at the time of 
admission. There are two answers to that. One 
is it is highly doubtful whether a contest ought 
to be at the instance of Counsel because this is 
Dot a matter that affects parties at all. It is a 
matter in which the State is interested. Secondly, 
objection was taken in the Privy Council case as 
above observed as well as in the case reported in 
Venkata Reddi v. Hussain Setti (4). Next it is 
urged (2) that. it cannot be the intention of s. 36 
of the Stamp Act to preclude an Appellate Court 
from .considering what on its true construction is 
the correct clessification.of the document in ques- 
tion...The answer to that is that the Appellate 
Court is not precluded. In this very case it would have 
been quite within our power to hold that what 
the learned Additional District Judge has decided 
is a bond is in point of fact a promissory note. 
But that decision of ours would not in the least 
affect its admissibility on. the stamp point because 
that is concluded by s. .36, and that. distinction 
a Lordships of the Privy Council quite clearly 
. make. 

It is, however, necessary to refer to the 
‘argument that has been urged ‘before us 
by the Counsel for the appellant because 
the points that have been raised, by him 
were not taken in that case. It will-be 
seen from the above that- there is not a 
single case in favour of tLe appellant's 
view_on s, 36. On the contrary, there are 
a large number of authorities in favour 
of the view taken by the learned Judge 
on s. 36. But it is argued. with some 
ingenuity that all those cases have attached 
too much importance to admissions and 
_ have .not.attached sufficient importance to 

the. prohibition against acting upon a 
dccument that is not stamped. ‘The argu- 
ment is that although by s. 36, the Court 
is directed, once a document has been 
admitted in evidence, not to object to its 
. admissibility on the ground that it is 
imprcperly stamped, yet when it comes to 
passing a decree, the Oourt. need not act 


upon it and can refute to pass a decree - 


based upon it. In support of that argu- 
ment the following cases have been cited. 
ah” 40 M I J 479; 62 Ipd. Oas. 607; A I R 1921 Mad. 
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Chenbasapa v. Lakshman Ramchandra 
(11), Thaji Beebi v. Tirumalaiappa Pillai 
(12), Chunilal Tulsiram v. Mulabai (13), 
Sohan Lal v. Raghu Nath (14), Achuta- 
ramana v. Jagannadhan (15) and Maung 
Po Chein v.C. R.V.V.V. Chettiyar Firm 
(16). These cases, especially the first four, 
are all dealing with the position that 
arises where it is nob strictly necessary, 
owing to admissions in pleadings or other- 
wise, to prove the document on which the 
suit is really founded and therefore the 
question of admitting or not admitting a 
document in evidence never arises, and 
then the Court. when it comes to pass 
judgment. discovers that the fundamental 
document is unstamped. Should the-Court 
pass a decree based. on admissions in 
pleadings or should it pass a decree based 
on the unstamped document? The abive 
group of vases decide that the Court should 
refuse to pass a decree based on an une 
stamped document, As to that we would 
say that we have not heard the other side 
because, in our opinion, the whole difficulty 
in the appellants way here is due tos, 36 
and were it not for s. 36 we have no 
doubt at all that the document would not 
have been admitted in evidence. But when 
the document has been admitted, then 
s. 36 comes into play and thereafter the 
Oourt should proceed as though it were 
properly admitted.. That view, in our 
opinions. takes away the protection afforded 
by s. 400, Civil Procedure..Code.read witb 
O. XII, r. 3 of the Code. Tae latter 
gives power to the Oourt to reject any 
document which it considers irrelevant or 
otherwise ‘inadmissible and s. 100 gives 
powers to the Court in second appeal to 
correct imperfections in procedure. Taere 
is no imperfection here excepting the im- 
perfection of: letting this document in, but 
that cannot be regarded as an imperfection 
after it has been let in and it has not 
been challenged, the’ reason being the 
reason that was assigned in the above- 
quoted passage from the Bench decision in 
First Appeal No. 73 of 1935. 

There remains one point to mention and 
that is based on Sitaram v. Thakurdas 


(17) where it was decided that mere letting 


(11) 18 B 369. 

(12) 30 M 386;17 ML J 308. 

413) 6 Ind. Oas, 903 at p 905; 12 Bom. LR 466. - 

(14) A I R 1934 Lah. 606; 153 Ind. Ogs. 1076; 37 P 
L R 49i1;7 RL 507. 


AN 


(la) 64M L J 79, 140 Ind. Oas. 833; A I R 1933 Mâd, A 


117; Ind. Rul. (1933) Mad. 55; 37 L W157, 

p ONAIR 1935 Rang 282; 158 Ind. Oas. 5855.8 Re 
an; 5 

ai) ‘ATR 1019 Nag. 14]; 50 Ind, Qas, 784, 
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in and exhibiting a document is not 

. admitting a document in evidence so as to 
attract the provisions of s. 36, and the 
trial Judge before whom the document was 
exhibited has decided in his judgment that 
it is inadmissible, Here the position is 
that the Judge held that the document 
was admissible. Tue order holding that it 
was admissible wont in revision on the 
preliminary point and ended in a very 
unfortunate way. The orderon the revision 
application is as follows: 

“Even assuming that the lower Court has erro- 
neously decided the question of law involved in 
the first part of the 2nd issue, 1 decline to interfere 
with its preliminary finding as the mistake, if any, 
can be rectified in appeal when the cuse terminates 
in a decree inthe lower Oourt.” 

In pont of fact the application for 
Yevision was dismissed without notice to 
the other side, with the result that the 
order remained as it was, that the document 
was admitted dnd that s. 36 is attracted, 
and now the defendant finds himself subject 
to a decree, which mighi not have been 
passed had‘ his revision application not 
been rejected. We aré however clear that 
the learned Judge against whose judgment 
this appeal is brought is correct on the 
law, and the appeal is dismissed with 
coats. 4 | : 

B. Appeal dismissed. 

MADRAS HIGH COURT 
Becond'Uis# Appeal No. 741 of 1934 
September 30, 1938 . 
“W ADSWORTH, J. : 
_KAMADANA SESHAYYA RAO | 
AND OTHERS-—DEPENDANTS— APPELLANTS 


versus 
KOTAMATHI ARUNDHaTAMMA— 


PLaINTIFF—KESPONDENT 

Madras Estates Lands Act (I of 1908), 8. 26 (3)— 
Applicability — Compromise decree in sust by pre- 
phase landlord fixing rent for future —S. 26 (3), if 
applies, g 

Section 26 (3) of the Madras Estates Lands Act is 
not confined in its operation to original grants of land 
and it does apply to a grant ata reduced rentof 
land already in the enjoyment of a ryot. The section 
is intended to deal with cases of voluntary remis- 
gions given by a land-holder so as to reduce the value 
of the estate which is tobe taken by his succes- 
for. ‘ = 
: Where the parties in a suit by a previous landlord 
under 8,77, arrive at a.compromise definitely pur- 
porting to fix proper rent for future and it is ap- 
proved by the Uourt as lawful rent and a decree 15 
passed under s, ly9 in tems of the cumpromise, 
8. 26 (3) does not apply: to the rate of rent fixed in 
such a decree. Narayanan Patrudu v. The Manager 
of Leda Marangi Estute (1), referred to. 

5. U. A. against the decree of the District 

< Court of Kistna at Musulipatam, in Appeal 


Buit No. 140 of 1933, presented againet 
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the decree of the Court of the Sub-Oollector 
of Bazawada in S. 8. No. 134 of 1933. 

- Judgment. —This appeal raises a ques- 
tion, on which sə far as I am aware, taere 
ig no precise authority, with reference to 
s. 26, subes, 3 of the Madras Estate Land 
Act. The appellants were defendants in 
a suit brought by the plaintiff, a ryot, 
to raise a distraint under s. 112 of the 
Act. The basis of the plaintiff's case was 
that the rent atthe rate of Ks. 10 claimed 
by the land-holder in the attachment notices 
Was not the lawful rate and that the 
lawful rate was Rs. 6-12-0 on the basis 
of a compromise decree. Exhibit- A dated- 
January 7, 1922, in a suit for rent brought 
by the predecessor of the defendants 
against the predecessors of the plaintiff. 
The appellants’ contention is that the rate 
fixed in the decree is not a lawful rate 
but a favourable rate granted by their 
deceased predecessor and that by viitue 
of s. 26 (3) they are entitled to revert to 
the lawful rate of the land after the 
death of the person who agreed to the 
favourable rate. 

The facts are not in dispute. The come 
promise decree Ex. A, resulted: irom a 
suit cf 1921 brought by the land-holder 
for rent and the terms on which the suit 
was decreed were that the defendant 
should pay certain specified sums for the 
suit faslis and should thereafter’ pay at 
the rate of Rs. 6-12-U per acre” wilh a 


sGoncession rate of Rs. 2&0 per acre in 


‘Sears when the crops did not yield. Tne 
pleadings in that suit have not been 
exhibited, but | am of opinion that from 
the terms of the compromise decree, it 
can be inferred that there was a dispute 
as to the rate of rent due on the land. 
Ihe present defendants purchased the 
estate in 1924. The plaintif purchased 
the holding in 1925. By a curious over- 
sight it appears not to have been noticed 
by the plaintiff or by her predecessor that 
the present suit lands were included in 
the lands covered by the compromise decree 
and both the plaintiffs’ predecessor and the 
plaintiff herself went on paying at the rate 
which prevailed previous to this compromise, 
which was Ks. 10 per acre the rate now 
claimed by the appellants. Not only did they 
pay this rate but they executed muchilikus 
in which this rate was recognised as the 
rate on which the land was held. Kecently 
the plaintiff discovered that her land was 
covered by the compromise decree and 
when the land was attached for rent claime- 
ing at the ten rupee rate, she filed the 


512 
present suit alleging that the proper rate 
for the land was Rs. 6 12-0. 

Now I may observe that,in my opinion, 
s. 26 (3) of the Act is not confined in 
its operation to original grants of land 
and that it does apply to ‘a* grant at a 
reduced rent of land already ‘in the 
enjoyment of a 7vyot. But so far as I 
know, it has never been decided whether 
s. 26 (3) does or dces not apply to a 
favourable rate of rent granted by 
‘the previous jand-holder and embodied 
in a decree of Court in a suit under 
s. 17. This is a question which bhas to 
be decided with reference to-the pro- 
visions of the Act and without the help 
of authorities. I may, however, refer to 
the ruling in Narayana Patrudu v. The 
Manager of Peda Marangi Estate (1),- as 
authority ‘for’ the position, about which 
there can be no doubt, that when there 
is a dispute regarding the rate of rent that 
dispute can be the subject of adjudica- 
tion by the Court in a suit brougnt 
under s. 77 merely for recovery of rent. 
This has a bearing in view of the provisions 
of s. 199 which deals with compromises 
under the Act. Section- 193 provides that 
the Court may pass a decree in terms of 
any lawful agreement or compromise so 
far as it relate to the suit and that any 
decree passed in accordance with such 
lawful agieement, compromise or satisfacs 
tion shail-‘Be findl so far as it’ relates: tó 
so much of the “subject-matter of thé suit 
as is dealt -with by such agreement, ` “Colne 
promise ‘or satisfaction.. Now it is argued 
for the- appellant- that -this compromise 
related not only tothe rent forthe faslis 
then demanded but also to future ‘rents 
‘and that to the extent to which it pro- 
vides for future rents it goes beyond the 
subject-matter of the suit, -itis also con- 
tended that, in view of the provisions of 
s. 26 and the ‘finding of the Courts below 
that at the time of the compromise the 
lawful rent was Rs. 10 per acre, the 
compromise goes beyond the powers of the 
then land-holder if it is taken to be a 
fixation of rent at a favourable rate in 
perpetuity. The argument is that the 
jand-holder cannot, by contract, bind his 
successors by a favourable rate granted 
to a-ryot. It is argued that there is no 
particular sanctity attached to a contract 
embodied in a decree ci Court which goes 
beyond the subject-matter of-the suit, and 


(1) 54, MLJ 564: 109 Ind, Cas, 869; 27 L W 12; 
“A, JR 1928 Mad. 170; 51 M 238, 
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that even -if. it -be held.- in” - aecordane® 


with the provisions of a. 199 that the coils - 


tract-embodied in a compromise approved 
by Court will bind the succeeding lands 
holders, this can only be in so far-as it 


related to the subject-matier of the suit > 


and the subject-matter of the suit must 
be taken to be the rent payable in the 
light of the limitation on one land-holder’s 
powers of tizing the rent in the future. 
Tms argument 18 ingenious but I am of 
opinion that it is-fallacious. Section 26; 
subss. 3, is intended 
of voluntary remissions given by a land- 
holder so as to reduce ihe value of the 
estate which is to be taken by his successor 
and it is ın accordance with the policy of 
the Act to hold that such a voluntary 
remission given by a mere contract would 
have no grater sanctity than: one which 
18 given as an act of grace. But thé 
Act provides for the settlement of disputes 
regarding the rate of rent by means of 


compromises subject to the approval of thé: 


Court, i think 11 must be assumed- that 
tne Court would not approve of a compro 
mise which would be prejudicial to the 
rights of future zamindars, Moreover, the 
eliect of a compromise ot a dispute regard 
ing the rate of rent must be taken to my 
mind: to settle not only what is the rate 
of rent payable during the. lifetime ci 
the present aminday “but? what is the 
lawful rate -ot rent'“payable ‘ont thé’and, 
unless the compromise doés'hot pur port to 
provide for iuture“ rates. -The compromise 
Ex, A detinrtely - purports to fix- the rate 
of rent forthe future and it: does’ not 
purport to fix it as a favourable rent or 
a reduction-of rent’ but as the proper 
rent. | think it follows that the Court 
having, a8 provided by” s. 199, appraved 
of this compromise, the Tate of rent “for 
the tuure embodied in that compromise 
was also approved by the Court. ‘This 
fixation ol rent is therefore not the volun- 
tary act of tne then land-holder, but. it 
becomes the act of the Oourt. lt seems 
to “me to be illogical to treat. a fixation 
of rent 
irresponsible act of a deceased predecessor. 
In that view 1 hold that s. 26. subes. 3 
has nu application to rates:of ‘rent fixed 
in a compromise decree approved - by “the 
Court. it follows that Ex. A specifies what 
is the lawful rate of rent ‘tor the suit 
land and it is undeniable that subsequent 
payments at an enhanced rate and sib 


sequent muchilikas embodying the enhanced * 


Tale -would act bind the ryote His rent 


to deal with cases. 


approvea by the Ocurt as “the 


a” 


i 


at Amritsar. 
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can only be raised by the procedure laid 
down in the Act. 
This appeal is, therefore, dismissed with 
costs. 
- (Leave to appeal granted). 
N:D. Appeal dismissed. 
LAHORE HIGH COURT 
First Appeal No. 40 of 1938 
November 8, 1938 
ABDUL Rasutp, J. 


7 Musammat PREM KAUR— APPELLANT 


versus 
HARNAM SINGH AND orarrs 
: — REBPONDEN Ts. 
- Hindu Widow's Remarriage Act (XV of 1856), 
8. 3—Widow remarrying under Customary Law— 
S. 3 does not apply—Right to guardianship of her 


.- Peil cave v. apna sinew (LAH) 
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children ts not forfeited~Hindu Law—Guardian- 
ship—Appointment of ~Minor's intelligent preference 
should be taken into account, 

The provisions of s. 3 of Act XV of 1856 have 
no application to a case where the widow belongs 
to a caste in which re-marriage is permitted. Oon- 
sequently s. 3 does not apply to a widow who has 
married under the Customary Law and she does 
not forfeit her right of guardianship of her children, 
Ganga Prasad v. Ramasrey dhaku (1), relied on. 

Where the minor is sufficiently old to make an 
intelligent preference, this preference must be taken 
into account in determining as to who should be 
appointed his guardian. 

F. A. from an order of the Sub-Judge, 
First Olass, Amritsar, dated January 12, 
193s. 

Mr. Shamair Chand, for the Appellant, 

Mr. H. L. Bhagat for Mr. Harnam Singh, 
for the Respondents. 


Judgment.—The following pedigree tableis necessary for the purposes of this appeal. 


sonna SINGH 














Ishar singh 





| | 
Gulab Singh Sant Singh © 
(widow Masammat Prem : 
: Kaur) Harnam Singh, 
g l { adk [iz 
Inder Kaur. Samran Kaur. Daljit Siogh Ishat Kaur. 
a l 
| sen 
Jagat Singh. Jodh Singh. Harbans Singh. 


-Bant Singh died in the year 1930, leav- 


` ing him surviving Musammat Prem Kaur, 


his widow and four children, namely Musam- 
mat Inder'Kaur, Musammat Samran Kaur, 
Daljit Singh and Musammat Ishat Kaur. 
Harnam Singh who is the first cousin of 
the four’ children of Sant Singh applied to 


be appointed as guardian of the persons 


and property of the minors in the Court 
of the Senior Subordinate Judge at Camp- 
bellpore, His application was opposed by 
Musammat Prem Kaur, the mother of the 
Minors and by Musammat Damodari, their 
maternal grandmother. The Senior Sub- 
ordinate Judge of Campbelipore appointed 
Harnam Singh as the guardian of the per- 
sons of Musammat Ishat Kaur and Musam- 
mat Inder Kuar and of tne property of 
Daljit Singh by his order dated August 31, 
1936. Samran Kaur and Daljit Singn were 
living with their maternal’ grandmother 
Musammat -Damodari at Amritsar and 
Harnam Singh was directed to seek relief 
about the persons from the Civil Courts 
Haraam Singh ac- 
cordingly presented the application’ which 
a8 given rise to the present appeal pray- 


ing vat he may be appointed the guardian 


gt the persons of Musammat Samran Kaur 
Lsd—n65 & 66 


and Daljit Singh. Another application was 
presented for the same relief by Musammat' 
Prem Kaur anda third one by Musammat 
Damodari. The trial Court accepted the 
application of Harnam Singh and appointed 
him as guardian of the persons of Musam- 
matSamran Kaur and Daljit Singh. Against 
this’ decision Musammat Prem Kaur has 
presented an appeal to this Court. 

Daljit Singh, minor, has inherited a con- 
siderable amount of property from his 
father. The value of this property accorde ' 
ing to Musammat Damodari's application, is 
about Rs. 50,000 while according to the 
application of Musammat Prem Kaur, the’ 
property is worth Rs. 2,00,000. It is also 
evident that Harnam Singh is one of the 
nearest reversioners of Daljit Singh and he 
would inherit half the property of Daljit 
Singh provided Daljit Singh dies without 
any heir, Daljit’Singh is about ten years 
of age. Musammat Samran Kaur is 12 years 
old. They were both produced in the trial- 
Court and they stated they would prefer to’ 
live with their motaer as their grandmother 
had been treating them badly. It appears 
that from the year 1930 up to the year 1937, 
these two minors lived with their grand- 
mother but in July 1937, their mother took ` 
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thém away and they began to live with 


her. Both the minors are sufficiently old to’ 


‘make san. intelligent preference and this 
preference. must be taken into account in 
determining as to who should be appointed 
their guardian. 
_. It has been stated in para. 518 of Mulla’s 
Hindu Law that the father is the natural 
guardian of the person and of the separate 
property of his minor children and next to 
him the mother, unless the futher has by 
his: will appointed another person as the 
guardian of the person of his children. It 
was arged by the learned Counsel for the 
respondents that under s. 3, Hindu Widows’ 
Remarriage Act, Musammat Prem Kaur had 
forfeited her right to the guardianship of 
her children. This contention, in my 
opinion, is not well-founded. It was laid 
down in Ganga Prasad v. Ramasrey Shahu 
(1) that : : f 
“The provisions of s. 3 of Act XV of 1856 have no 
application to a case where the widow belongs to 
a caste in which re-marriage is permitted, in other 
words, as the object of the statute was to enable 
widows, who were unable to marry previously, to 
re-marry, the statute ought to be considered as a 
whole and such of its provisions as impose a dis- 
ability ought not to be applied to cases where it is 


needless for the parties to seek the benefit of the. 


provisions which recognize the right of a widow 
to re-marry." 


Harnam Singh. in. his application in the 
lower Court did.not state thats. 3, Hindu 
Widows’ Remarriage Act, was applicable to 
the case of Musammat Prem Kaur. It appears 
that she has married Sant Ram by chadar 
andazi under the Oustomary Law and 
the provisions of s. 3 of Act XV of .1856 are 
consequently inapplicable to her. It isin 
evidence that Sant Ram, the husband of 
Musammat Prem Kaur, was a Hindu pre- 
viously but he has now become of Sahjdhari 
Sikh. He has been bringing up his own 
children as Sikhs, So far as the religious 
instruction of the minors is concerned, there 
is no question that they can be brought up 
as Sikhs under the guardianship of Musam- 
mat Prem Kaur. 

It is evident from the evidence on the 
record that Harnam Singh is a man of 
status and has adopted a superior mode of 
living while Sant Ram is a comparatively 
poor man. Musammat Ishat Kaur, the 
sister of Musamnat Samran Kaur, is living 
under the guardianship of Harnam Singh. 
If Musammat Samran Kaur is also handed 
over to Harnam Singh, the two sisters can 
live together in his house. By living in 
the family of Harnam Singh Musammat 

1) 38 C 862; 10 Ind. Cas, 69; , 
wh ST. ii a Oas., 69,13 O L J 558; 150 
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Samran Kaur is likely to receive much 
belter offers ofa suitable marriage than she 
would. if she were living in the house of 
Sant Ram. I do not therefore see any 
reason for setting aside the order of the 
lower Ccurt so far as Musammat Samran 
Kaur is concerned. Before Harnam Singh 
celebrates the marriage of Musaemmat 
Samran Kaur, he will obtain the sanction of 
the trial Court. The case of Daljit Singh, 
minor, stands on a different footing. Daljit 
Singh is the sole heir of his father and 
possesses property valued at Rs. 50,000 
according to one estimate and Rs. 2,00,000 
according to another. Harnam Singh is 
one of his nearest reversioners. In these 
circumstances I do not consider it safe for: 
Daljit Singh to be brought up in the 
house of Harnam Singh. Daljit Singh is at 
present being educated in a school at 
Haripore Hazara. As he possesses cons 
siderable property, ke can be sent to a 
boarding school at Rawalpindi or at Murree. 
l am told by Mr. Shamair Chand that 
Musammut Prem Kaur will have no objec- 
tion in sending Daljit Singh to a boarding 
school if sufficient funds are provided for 
his expenses at school out of his estate. 
would be open to Harnam Singh, even if 
Musammat Prem Kaur is appointed as the 
guardian of Daljit Singh, tomake an 
application in the trial Court requesting that 
Daljit Singh may be sent to a boarding 
school and that he is prepared to deposit. 
sufficient funds for his maintenance at the 
school, If Harnam Singh dces not make 
such an application, the trial Court is direct- 
ed to take such action as it considers cone 
ducive to the interests of the minor. 

For the reasons given above, I accept 
this appeal in part and 
Musammat Prem Kaur as the guardian of 
Daljit Singh. Sofaras Musammat Samran 
Kaur is concerned, this appeal is dismissed. 
Having regard to ail the circumstances, I 
order the parties to bear their own costs 
throughout. 
D Appeal partly allowed. 

CUDH CHIEF COURT 
Application No. 19 of 1938 

August 14, 1939 
HAMILTON AND BENNETT, Jd. 
Babu GANESHI LAL—DECEER-HOLDER 
— APPLIOANT 
ve? SUS 

CHHATTAR PAL SINGH AND oTners== 

J UDGMENT-DEBTORS— OPPCB1TE Paktizs | 

U. P. Agriculturists’ Relief Acti XXVII of 1934), 
8.3 (4)—Words “notwithstanding the’ provisions yi 
any law for the time being in force” if override a. Ty 





appoint, 


a 


It A 


hn 


1939 
‘of the U. P. Encumbered Estates Act (XXV of 1934) 
which stays all proceedings in respect of debt. 

. Section 7 of the U.P. Encumbered Estates Act is 
subsequent tos, 3 (4) of the Agriculturists' Relief 
Act. The Legislature may pass a law which 
overrides or repeals an already existing law, but 
the Legislature cannot pass a law which prevents 
itself subsequently passing a new law which 
overrides or repeals laws previously existing. There- 
fore, s 7 of the Eacumbered Estates Act over- 
rides s,3 (4) ofthe Agriculturists’ Relief Act and 
not the contrary. That is, the words “notwithstanding 
the provisions of any law for the time being in 
force” ins. 3 (4), U. P. Agriculturists' Relief Act 
. do not override s. 7 of the Encumbered Estates 
Act. which stays all pending proceedings in respect 
of any public or private debt and prevents the 
institution of fresh suits or other proceedings. 

Where it is provided by an amendment of 8 
preliminary decree, under s. 5, Agriculturists' Relief 
Act, that in the case of three defaults the decree- 
holder could apply for making the decree final and 
the judgment-debtor applies under, U. P. Encum- 
bered Estates Act the proceedings must he stayed 
under s. 7 of that Act notwithstanding the provisions 
of s. 3 (4), U. P. Agriculturists’ Relief Act, and, 
therefore, the Court cannot grant a final decree, 


App. for revision of the order of the Addi- 
tional Civil Judge of Unao, dated Novem- 
ber 23, 1937. 

Messrs, S. N. Roy and K. L. Nigam, for 
the Applicant. 

Mr. A. P. Singh, for the Opposite Parties. 

dudgment—tThis is an application in 
revision. against a decision of the Addi- 
tional Civil Judge of Unao that ` proceed- 
ings.for final decree shall be stayed. 


The decree-holder applicant had obtained ` 


a preliminary decree against the judgment- 
debtors opposite parties on December 15, 
1934, and time for payment to avoid fore 
closure expired on June 15, 1935. The 
decree-holder, however, did not apparently 
apply. for a final decree then and on 
August 10, 1935, the firet judgment-debtor 
presented an application under the agri- 
culturista’ Relief Act so that the original 
decree was amended under s. 5 on October 
22, 1935, by fixing eight instalments of 
which the first was due in May 1936. It 
was provided that in the case of three 
defaults, the decree-holder could apply for 
making the decree final and on July 5, 
1937, be made this application. Judgment- 
debtor No. 1 objected thathe had applied 
under the Encumbered Estates Act and 
the proceedings must be stayed under s. 7 
of that Act and, therefore, the Court could 
not grant a final decree. Tne Court up- 
held his contention ani passed the order 
which is the subject of the appeal. 

The decreesholder relies oa s. 3 (4) of 
fhe Agriculturists’ Relief Act which lays 
down that when instalments are in arrears 
the. decree-holder may, notwithstanding the 
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provisions of any law forthe time being 
in force, immediately enforce payment of 
the whole amount remaining dus under 
the decree, and in the case of a decree for 
sale or foreclosure apply tbat a final 
decree shall be passed. His contention is 
that the words “notwithstanding the pro- 
visions of any law for the time being in 
force” will overrides 7 of the Encumbered 
Estates Act which stays all pending proe 
ceedings in respect of any public or pri- 
vate debt and prevents the institution of 
fresh suits or other proceedings. Bece 
tion 3 of the Agriculturists’ Relief Act came 
into force on April 30, 1935, the same 
date on which the Encumbered Estates 
Act came into force, but the latter Act 
did not then contain s. 7. This section in 
its present form and in its present place 
came into forceon July 18,1935, when the 
U. P. Encumbered Estates (Amendment) 
Act, 1935, was passed so thats. 7 of the 
Encumbered Estates Act is subsequent to 
s. 3 (4) of the Agriculturists’ Relief Act. 
The Legislature may pass a law which 
overrides or repeals an already existing 
law, but the Legislature cannot pass a 
law which prevents itself subsequently 
passing a new law which overrides or re- 
peals laws previously existing. We must 
hold, therefore, that s. 7 of the Eacume 
bered Estates Act overrides s, 3 (4) of the 
Agriculturists’ Relief Act and not the cone 
trary and that, therefore. the decision of 
the learned Civil Judge was correct. 

The application is, therefore, dismissed 
with costs. 
D. Application dismissed. 
CALCUTTA HIGH COURT 

Appeal No. 460 of 1937 
January 23, 1939 
HENDERSON, J. 

JOGESH CHANDRA BANERJEE 

AND ANOTHER ~DgFeNDANTS—APPELLANTS 

Versus 
DIGENDRA CHANDRA BANERJEE 
AND OTHERS — RESPONDENTS 

Bengal Public Demands Recovery Act (ILI of 1913), 
38. 7, 36—Certificate and decree passed by Court, 
difference between—Notice under s. 7 served on 
person of unsound mind instead of on his guardian 
—Whether makes sale void. 

There is an essential difference between a decree 
passed by a Uourt anda certificate. A decree can- 
not be made without proper service on the defend- 
ant and without some evidence. A certificate has 
the forve of a decree when signed under s. i and 
filed under s. 7, Public Demands Recovery Act; 
no evidence has to be taken and no notice has to 
be served. The failure-to serve the notice under s.7 
dogs nob even make the sale void. Ovnsequently, 
even ii a notice under s. 7 hag been actually served 
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upon 8 person of unsound mind instead of upon the 
guardian, the sale is not void. Purna Chandra 
Kunwur v. Bejoy Chand (1), distinguished. 

A. from the appellate decree of the 
Sub-Judge, First Court, Faridpur, dated 
May 28, 1936. 

Messrs, Gopendra Nath Das and Sambhu 
Banerjee, for the Appellants. 

Messrs. Hiralal Chakravarty, Jitendra 
Chandra Banerjee and Nirmal Kumar Sen, 
for the Respondents. 


Judgment.—The principal question of 
law raised in this appeal is waether a 
certain certificate and sale held there- 
under were void or voidable. ‘he facts 
are as follows; One [Ishan Chandra Banerjee 
was. proprietor of a certain Taluk bearing 
Tauzi No. 1745 ig the Faridpur Collecto- 
rate. It eventually passed to his son 
Dinesh and his nephew Gobinda, the 
share of the former being two-thirds and 
of the latter one-third. Oess due from 
Gobinda fell into arrears and a certificate 
was filed to realize the same. As nothing 
was paid, Gobinda’s share was put up to 
sale in execution of the certificate, and pur- 
chased by a certain mukhtear who eventually 
sold it to the plaintiffs. There was an 


allegation that this mukhtear was the plaine . 


tiffs’ benamidar, but the learned Subordinate 
Judge found and gave cogent reasons in 
support of his finding that this gentleman 
had made a speculative purchase on his 
behalf. The defendants got their names 
registered in place of Gobinda in the 
register maintained in the Collectorate under 
the provisions of the Land Registration Act. 
The plaintiffs subsequently applied for sub- 
stitution of their own names alleging that 
they did so on coming to know. of the action 
taken by. the defendants. Of course, if 
Gobinda’s share really passed to them, they 
were bound to register their names whatever 
the defendants might or might not have.done. 
This application was rejected. The plaintiffs 
then instituted the present suit for a declara- 
tion of their title and confirmation of their 
possession on the ground that a cloud had 
been cast on iheir title. Now this is not 
a suit for having the cretificate set aside. 
The plea is taken by way: of defence and 
it can. only succeed ifthe defendants can 
show that the certificate and the sale were 
void ab initio. This view found favour 
with the learned Munsif, but was reversed 
by the learned Subordinate Judgein appeal. 
This defence plea is founded on an averment 
that Gobinda was of unsound mind at the 
time when the certificate was filed. ib was 
accordingly urged, that as he was 
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not in a position to defend himself, the certis 
ticate was void ab initio. , 
It was contended on behalf of the plaine 
tifis that there was no real evidence to 
support this plea. In attempting to do 80, 
tue defence called evidence to sbow (1) 
that Gobinda was actually of unsound 
mind at the time when the certificate was 
filed; (2) tnat he was adjudged to be 
of unsound mind in a proceeding under 
Act XXXV of leds io the year 1893. 
As a result his wife Soudamini was appointed 
guardian of his person and the manager 
of the property: vide Hx.‘F’. The evidence 
given under the first heading was almost 
entirely oral. The learned Munsif came 
to a delinite finding that Gobinba was of 
unsound mind at the time the certilicate 
was filed; but he reached this finding, in. 
a most halting manner; for example,. he. 
observed very surewdly that after such a. 
lengthy lapse. of time, it is very easy 
to nil up gaps in the evidence in order 
to improve the case, He alsosaid that the 
evidence would not be inconsistent with: 
the position that Gobinda, though normal 


toa certain extent, was not perfectly. normala. 


This, of course, is quite insufficient, to prove 
that he was of unsound mind. Inthe view 
which he took of the case, the learned 
Subordinate Judge did not think it neces- 
sary to examine this evidence. at length. 
He, however, observed that he- could not 


attacn much importance to this oral, eVi» ` 


dence in view of the fact that a guardian. 
was actually appointed in tne proceedings 
under the Lunacy Act.. He was clearly dis” 


satistied with it and unable to hold on. this: 


evidence that Gobinda was actually of 
unsound. mind at, the time when the certir. 
ticate was tiled. Furthermore, this evidence, 
even it true, is quite useless. tuven if it. is 
supposed that Gobinda was of unsound mind. 
when the certificate was filed, a. notice under 
s. 7 was properly served upon: him. There 
was nothing before the certificate officer to 
suggest that he was not perfectly. sane. 


Secuon 41 of the Act lays down that where. 


the certiticate officer is satisfied that the 
certincate-debtor is of, unsound mind,. he 
shall permit him to be represented. by any. 
suitable persun. Tne only. material before 
him was a report by theserving. peon of one 
of the processes to the effect that he. was 
wrong 10 the head, Kven if this report 
were well-tuunded, it would not necessarily: 
mean that he was of unsound mind, nor 
woud ıt h | 
would merely give a right to bring a sult 
under 8. 36 of tne Act. 


make the certiticate void: It. 


Exhibit.}" ofcourse: 
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is a far stronger piece of evidence. It 
establishes that Gobinda was adjudged by 
the Court to be of unsound mind in a 
proper proceeding, and that Soudamini was 
appointed his guardian and manager in 
the year 1893. 

Now a. 21 of that Act provides for an 
enquiry by the Court on a proper application 
whether the unsoundness of mind has ceased. 
Mr. Das contended that until such an enquiry 
is held, the person adjudged to be of un- 
sound mind continues to be under a dis- 
ability. Mr. Chakravarty, on the other hand, 
contended that the lunacy is determined 
not by an order of the Court but by recovery. 
He admitted that failure by the lanatic 
to apply under s. 21 after recovery might 
Taise equities in favour of persons bona 
fide taking tranefers of properties from the 
manager but contended that actual com- 
petence to deal with the estate himself would 
depend upon recovery. The learned Sub- 
ordinate Judge apparently took the first view. 
The learned Munsif with some hesitation 
took the latter view. I may gay that as at 
present advised, I should be disposed to 
agree with the learned Mungif. The ques- 
tion, however, is of no practical importance 
in the present case. The burden of 
proving that Gobinda recovered rests 
upon the plaintiffs, and they have entirely 
failed to discharge it. The learned 
Munsif has referred to the fact that shortly 
before the filing of the certificate in a 
. Buit instituted by Soudamini, it was alleged 
that Gobinda was a lunatic. It does not 
appear that any attempt was made to 
travetse this allegation. Then again, in 
a suit two years earlier (1919) Gobinda 
was represented by his guardian Bouda- 
mini. It was urged that he was not of 
unsound mind. This plea, however, was 
overruled. Digendra and the other plaintiffs 
were parties to that suit. It would be 
quite idle to contend that there is anv 
teliable evidence to show that Gobinda ever 
recovered. The result therefore is that on 
the materials it must be held that Gobinda 
was of unsound mind at the time when 
the certificate was filed. 

It was accordingly argued by Mr. Das that 
as Gobinda was not properly represented in 
the proceedings the certificate was void. In 
this connection reference was made to the 
case in Purna Chandra Kunwar v. Bejoy 
Chand (1). That case was concerned with 
a decree passed against a minor who had 
been described as a major. It was held 


@) 18 O LJ 18; 18 Ind. Cas. 859; 170 W 
N 549, 
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that such a decree is a nullity. The deci- 
sion is wide enough to cover the case of 
a person who had been adjudged to be 
of unsound mind. There is, however, an 
essential difference between a decree passed 
by a Court and a certificate. A decree 
cannot be made without proper service on 
the defendant and without some evidence. 
A certificate has the force of a decree when 
signed under s. 4 and filed under s. 7, 
Public Demands Recovery Act; no evidence 
has to be taken and no notice has to be 
served. The failure to serve the notice 
under s 7 does not even make the sale void. 
The terms of s 36 of the Act are perfectly 
plain. In the present case if was nob even 
disputed that cesses were actually due 
from Gobinda. There is absolutely nothing 
wrong in the certificate and it cannot be 
held that it was void. The mistake made 
was in Connection with the service of the 
notice under a. 7. It was actually served 
on Gobinda, instead of upon his guardian. 
As I have already pvinted out, by the very 
terms of s. 36 the sale was not void. It 
is desirable to advert to one other matter 
which was argued by Mr. Chakravarty. 
It was contended that in view of the wording 
of £. 41, the certificate officeris not bound 
to serve a notice under s. 7 on the guardian 
a pointed in proceedings under the Lunacy 
Act, as the section provides that a certificate 
officer must himself be satisfied that the 
certificate debtor is of unsound mind, On 
the view which [ have already taken, it is 
not necessary to decide this point. The 


result is that the appeal fails and is 
dismissed with costs. Leave to appeal 
is refused. Ane 

S. Appeal dismissed. 


OUDH CHIEF COURT 
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HAMILTON AND Bennatr, JJ. 
L. PHOOL OHAND—Dsgenpant— 
APPELLANT 


1e7rsus 
P, SHYAM BEHARI MISRA, R. B.,— 
PLAINTIFF —RERSPONDENT 

U. P. Agriculturists’ Relief Act (XXVII of 
1931), 3. 30—Debtor must show that he was agricul- 
turist at the time of the loan as well as when 
claim is made for the benefits under the Act. 

To take the benefits of s. 30, U. P. Agricultu- 
rists' Relief Act, the borrower must be an agri- 
culturist when the advance was made. It is essen- 
tial that the debtor should prove that he or his 
predecessor-in-interest was an agriculturist at 
the time of the loan as well as when tho claim is 
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F. O. A. against the decree of the Subor- 
dinate Judge of Malihabad, Lucknow, dated 
February 26, 1936. 

Mr. Habib Ali Khan, for the Appellant, 

Mr. Ram Prasad Varma, R. B., and Mr. 
Raj Kumar Srivastava, for ihe Respondent. 


Judgment. — This is a first appeal 
against the judgment and decree dated 
February 26, 1936, passed by the Civil 
Judge of Malihabad at Luckhow decreeing 
the claim of the plaintiff-respondent Shiam 
Bihari Misra for Rs. 34,000. 

The suit was brovght on foot of a 
mortgage deed dated September 30, 1928, 
executed by the appellant Phul Chand in 
favour of the respondent. 

The appellant while admitting execution, 
pleaded inter alia that he was an agricul- 
turist, and assuch, entitled to the benefits 
of the Agriculturists’ Relief Act. The lower 
Court held that he was not an agriculturist, 
and this is the only point on which the 
appeal has been argued. 

The appellant claimed that he was entitl- 
ed to the benefit of s. 30 of the Agricul- 
turiste’ Relief Act whereby no debtor 
Shall be liable to pay interest on a Joan 
taken before that Act came inio force ata 
rate higher than a certain rate. 

The lower Court found thatthe appellant 
was not an agriculturist at the time when 
he applied for the benefits of the Act, and 
that in any case he could not take advantage 
of the Act, for he was admittedly not an 
agriculturist at the time of the loan. 

Section 8 of the Act provides that no 
person skall be deemed to be an agricul- 
turist for the purpose of the chapter 
(Chap. II) in which that section lies unless 
he was an agriculturist both at the time 
of the advance of the loan an well as at 
the date of the suit. Section 30, however, 
is not within Chapter IT and therefore the 
eden is not debarred by the provisions 
of g. 8. 

But s. 30 refers to a loan, and loan is 
defined in s. 2 (10) (a) as an advance to an 
agriculturist whether of money orin kind. It 
follows that the borrower must be an 
agriculturist when the advance was made. 
This view has been taken in reveral cases 
to which we have been referred, namely, 
Misri Lal and others v. Alexander Gardner 
and others A.J. R.1936 All, 697 (1) Bire- 
shwar Das Bapuli and others v. Pandit 
Uma Kant Panday Vakil A. I. R. 1937 


(1) A I R1936 All. 697; 165 Ind. Cas. 210 (2); 
(1936) R D 292; 1936 A L'R 881; S R A247 (2): 
(1936) AL J 1250, 
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Al., 297 (2) and Allahabad Bank, Ltd. v. 
Butay Krishna A. I. R., 1937 Oudh, 498 
(3). We agree, therefore, with the View 
taken by the lower Court that it is essential 
before a debtor can be given the benefit 
of s. 30 of the Agriculturists’ Relief Act 
that he should prove that he or his pre- 
decessor-in-interest was an agiiculturist at 
the time of the Joan as well as when the 
claim is made. l 
We, however, also considered the ques- 
tion whether the appellant was an agricul- 
turist at this latter date. His case was 
that leases for agricultural land were exe- 
cuted by him in 1934 and 1935, and leases 
were proved by him, bat the lower Gourt 
was of opinion that they were paper tran- 
sactions “resorted to with a view to take 
advantage cf the Agriculturists' Relief Act". 
We have examined such evidence as there 
is with regard to the pattas executed by 
the appellant. It is clear from this ‘that 
he did not personally take any part in 
cultivation. This ‘would not affect his 
position if he was actually in partnership 
with other tenants who did, but we are 
unable fo find on the evidence that he 
made any payment in respect of these 
patias, Exs. A-1 to A-9, which would bring 
him within the purview of cl. (f) of sub- 
s. (2) of 8. 2 of the Act. We agree, there- 
fore, with the lower Court that the appel- 
lant has failed to prove that he made any 
payment which would entitle him to be 
considered an agriculturist. , 
The appeal accordingly faiis and is 
dismissed with costs. 
D. Appeal dismissed. 
(2) AI R 1937 All. 297; 168 Ind. Oas. 655; (1937) 


A L J 363; 9 R.A 661; 1937 R D 249; 1937 A LR 
391; I L R141937) Al 514. 

(3) A 1°R 1937 Oudh 498; 170 lad. Cas. 794; 1937 
O L R 508; 1937 O W N 952; 10 RO 77; 1937 R 
D 473; 13 Luck. 568, 
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versus 

VETCHA VENKATARATNAM AND 
OTHERS—RESPONDENTS 

Hindu Law—Widow—Power of 
Principles governing widow's power of alienation 
stated—Gift by widow of piece of land of reason- 
able extent to widow of deceased co-parcener for her 
and her daughters’ maintenance and gift of small 
piece of land to Brahmina during first year after 

her husband's death—Validity of. ~ 
A Vysia widow succeeded to the estate of her 
husband consisting of 32 acres of land. She gifted 
8 acres of land to the widow of a deceased. ĉo- 


alienation—. 


-, 1939 


parcener who was entitled to certain share and 
was also the founder of the family fortune, for the 
purpose of her and her daughters’ maintenance. The 
gift deed contained a recital that the gift was in 
pursuance of the order of her husband. The donor 
had sufficient income from the assets at the time of 
making the gift. The gift deed was attested by 
the relations, The widow also made another gift 
of small piece of land to Brahmins during the 
first year after her husband's death. This gift, how- 
ever, was not made onthe occasion of any particu- 
lar ceremony : 

Held, that the gift to the widow was proper and 
reasonable and the fact that the donor had suffici- 
ent income from the assets at the time of making 

- the gift made no difference. It would be proper 
for the Court even without any evidence aliunde, 
to rely on the recital in the gift deed as proving 
the propriety of the transaction as according to the 
well-recognized cule that in such cases, it is per- 
missible to fillin details obliterated by lapse of 
time for the purpose of supporting an ancient aliena- 
tion. As to the gift made to the Brahmins, the 
whole ‘of the first year after death is regarded asa 
period of ceremonial activity necessitating the per- 
formance of monthly and other ceremonies for the 
benefit of the deceased's soul, a period peculiarly 
appropriate for gifts for securing religious merit 
and hence the gift was proper and not unreason- 
able and the fact that these gifts were not made 
on the occasion of any particular ceremony would 
not necessarily be an invalidating circumstance. 
[p. 522, col. 2.] 

„Principles relating to widow's power of aliena- 
tion stated. Collector of Masulipztam v. Cavaly 
Venkata Narrainapah (1) and Sardar Singh v. Kunj 
Behari Lal (2), relied on. 

A. against the decree of the Sub-Judge, 
Rajahmundry, dated April 23, 1932. 

i Mr. P.V.Vallabhacharlu, for the Appel- 
ant, 

Messrs. _K. Kameswara Rio, V. V. 
Ramadurai and K. P. Panchapagesa Iyer, 
for the Respondents. 

Krishnaswamy Ayyangar, J.—We 
have found very little difficulty either in the 
ascertainment of the trae principleof law 
or in the application of it to the facts dis- 
closed in this appeal. Whether and to what 
extent a Hindu widow in possession of her 
husband's estate can make a gift in favour 
of a dependent relation or for objects con- 
sidered meritorious by the Hindu religion 
was the question discussed before us at the 
hearing of this appeal. If is uanecessary 
for a decision of this question to carry a 
research into the ancient texts of Hindu 
Law, or indeed todo anything more than 
refer to two decisions of the Privy Council 
in which the principle has, if we may say 
so with respect, been clearly and precisely 
defined. As early as 1861, it was laid down 
in Collecior of Masulipatam v. Cavaly 
Venkata Narrainapah (1) where their Lord- 
chips obeerved that: 

: “For religious and charitable purposes or those 
afte’ 5 TA 529; 2 WR61; 1 Sar. 820; 1 Suther. 
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which are supposed to conduce to the spiritual 
welfare of her husband she (the widow) has 
a larger power of disposition than that which 
she possesses for purely worldly purposes. To 
support an alienation for the last, she must show 
necessity.” 

The principle received further elucidation 
by their Lordships in 1922 in a case in 
Sardar Singh v. Kunj Behari Lal (2) in 
which the widow had mide a gift of a small 
fraction of the estate for the observance 
of bhog (food offerings) to the deity at 
Puri. The gift was upheld in spite of 
the fact that she had a _ sufficient 
income available in her hands to provide 
for it without an alienation. Their Lord- 
ships drew a sharp distinction between 
obligatory religious ceremonies and those 
other observances which are meraly optional 
though conducive to spiritual good. They 
said: 

“Thare can be no doubt upon a review of the Hindu 
Law taken in conjunction with the decided cases 
that the Hindu system recognizes two seta of 
religious acts. Oneis in connection with the actual 
obsequies of the deceased and the periodical per- 
formance of the obsequial rites prescribed by the 
Hindu religious law, which are considered as 
essential for the salvation of the soul of the deceased. 
The other relates to acts which, although not 
essential or obligatory, are still pious observances 
which conduce to the bliss of the deceased's soul, 
In the later cases this distinction runs clearly 
through the views of thelearned Judges ~ —...With 
reference to the firat class of acts, the powers of the 
Hindu female who holdsthe property are wider than 
‘in respect of the acts which are simply pious, and if 
performed, are meritorious so far as they conduce to 
the spiritual benefit of the deceased. In one case, 
if the income of the property, or the property itself, 
is not sufficient to cover the expanses, she is entitled 
to sell the whole of it. In the other oase 
she can alienate a small portion of the property 
for the pious or charitable purposes she may have in 
view. 

These observations have furnished valu- 
‘able guidance for the Courts in India in 
approaching the decision of questions relat- 
ing to a widow's power of alienation. The 
principles that emerge from the decided 
cases may be stated in these terms: A 
Hindu widow in possession of her husband's 
estate is in mo sense a trustee for the 
ultimate reversioner. She is the owner for 
the time being, fully capable of repre- 
senting the estate in her transactions with 
the outside world so long as she acts bona 
fide andin the interests of that estate, but 
it isan ownership qualified by limitations 
which are of the very essence of her estate 
—limitations which the law imposes not 
outof atender regard for the right of ‘the 


(2) 44 A503; 69 Ind. Cas, 36;A I R192 P O 
261; 49 I A 383; 16 L W 871: 31 M L T 253; 370 L 
J 383; 44 M LJ 766; 27 OWN 653; 25 Bom, LR 
G48; 2P WR 1923 (PO). 
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reversioner, for none such exists during 
her life, but for reasons which are intimately 
bound up with the ideals of life and 
conduct considered proper and appropriate 
for a person in her position. A simple life 
of abstemious piety directed to the acquisi- 
tion of merit for the departed sou) of her 
husband and a cessation from mere sense- 
enjoyments in the pursuit of pleasure for 
its sake, lie at the bottom of restrictions 
on her powers of disposal. It is to be 
remembered that according to the ancient 
Jaw-givers, restriction was indeed the rule, 
absolute power an exception, whether the 
holdér was a female or even a male. For 
purposes which are purely secular or 
temporal, her powers are no wider than 
those which inhere in the manager of an 
infants estate. But in respect of 
other purposes which the Hindu Law 
regards'as religious or charitable, she 
possesses a8 might naturally be expected, a 
larger discretion and a wider authcrity: 
Texts collected in—-see Ramasumran Prasad 
v. Gobind Das (3) at pp. 677 to 679. For 
obligatory, necessary observances essential 
for the salvation of her husband's soul, 
she could go the length of disposing of the 
entirety of the estate, where it is not con- 
siderable, and where the requirements of 
the particular occasion demand if, For 
other buf less peremptory purposes, though 
in themselyes meritorious yet not indispen- 


scribed.” She’ may for such objects only 


nee 


“dispose of a small and no more than a teà- 


‘to be measured by the custom and senti- 
ment prevalent in the’ community to which 
she helonga. It is impossible to define her 
powers inthis behalf with any more preci- 
sion. The circumstances of the family, the 
„extent of its property, the demands upon it 
of other legitimate calls and all those social 
customs and sentiments which make up 
what one may call the conscience of the 
community, must, it seems to us, be among 
the ‘main factors to be considered. We 
“think that it is this same principle though 
expressed in different language, which we 
find laid down in Cossinaut Bysack v. 
Hurrooscordry Dossee (4), ‘where Lord 
Gifford said that care might be taken to 
avoid impressions derived from the English 
Law, and to consider in what way a 
' Hindu Court of Justice would have decided 
the point. ` : 
3) 5 Pat. 646 utpp. ; . 
I 21996 Pat 582: Teeter” oe WA 
(4) (1820) 2 Morley's Digest 198, 
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Marriages of girls born in the family and ? 
the maintenance of female members stand 
on a higher footing. For, itis a legal obli- 
gation cast on the father, the karta or 
whoever happens to be in possession of the 
family estate to defray out of it the ex- 
penses necessary for these purpose, which 
accordingly come under the head of strict 
legal necessity. How exactly this obliga- 
tion is to be carried out whether by a 
mortgage, sale or other means, is not to be., 
determined by strict rules or legal formula, }; 
but must beleft tothe reasonable discretion: 
of the party bound. In the absence of mala D 
fides or extravagance and so long as It 16 | 
either unfair in character nor unreason; | 
able in extent, the Court will not scan too } 
nicely the manner or the quantum of the 
alienation, A widow, like a manager of the 
family, must be allowed a reasonable lati- 
tude in the exercise of her powers provided 
she acts fairly to her expectant heirs and in 
a manner conformablé with the legitimate 
wishes of her husband or the prescriptions 
of Hindu religious law. It may also be 
observed that, in respect of pious oF 
charitable acts what a husband might 
have done, the widow is competent todo - 
after his death. For, according to an 
ancient text of Brihaspathi (quoted at p. 582 
of Khub Lal Singh v. Ajodhya Missir (5), 
the husband and wife participate in the 
effects of gocd and evil actions and this 
mutnal relation is not dissolved by death of 
either partner : Khub Lal Singh v. Ajodhya. 
Missir (5), at p. 582 and Venkaji Shridhar 
v. Vishnu Babaji (6). Her position will be 
much stronger if the husband had himself 
instructed or directed her to incur the 
particular charge or specified the objects 
for which the alienation was to be made. 
Such directions, though short of the 
requirements of a valid bequest are, we 
think, a sufficient justification for her acting 
upon them. 

Bearing these principles in mind we 
proceed to refer to the facts found or estab- 
lished in the case. The disputed alienations 
are all gifts of land made by Mahalakshmi, 
a widow who had succeeded to the estate of 
her husband Sarayya who died on December 
18, 1830 leaving him surviving besides her, 
two daughters, Suramma and Mariamma. 
Both of them were alive at the date of 
the gifts, though Mariamma appears to - 
have died later unmarried. The estate 
consisted of 32 acres of land, out of which ~a 

(5) 43 O 574atp.582; 3L Ind. Oas.. 433;A LR 1916, 
gal. 792; 2 O D J 345. 

(6)'18 B 534, ` ` 
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8 acres were conveyed on April 7, 1891, to 
Venkamma, the widow of Nagalingam, the 
paternal uncle of Sarayya. There were 
four other gifts of 2.19 acres in all made 
in-favonr of four Brahmins on April 
3, 1891, by separate deeds of gift. 
The properties originally belonged to’ the 
joint family of two brothers Nagalingam and 
Venkatachellam, the latter being the father 
- of Sarayya. It is in evidence that it was 
Nagalingam who acquired the properties for 
the family, Nagalingam died long ago 
leaving besides Venkamma his widow, the 
donee under the deed of April 7, 1891, two 
daughters Venkatasubbamma and Saramma, 
both of whom were also alive at the date of 
the gift and were probably unmarried and 
living with their. mother. On January 27, 
1901, Venkamma in her turn executed two 
deeds of gift giving to each of her daughters 
a moiety of the lands she had obtained 
from Malalakshmi. Venkatasubbamma’s 
moiety has been purchased by respondent 
No. 9 and Saramma’s is held by respondents 
Nos. 1 to 8 claiming under a bequest made 
by her on February -7, 1908 Respondents 
Nos. 10 to 19 are either themselves donees 
or: persons who claim under the donees 
under gift of April 3, 1891. 
Mahalakshmi died on July 19, 1930. 
. The appellant claiming to be the son 
- adopted by Mahalakshmis daughter 
Saramma and her husband Seshayya has 
now succeeded to the estate of Sarayya as 
his daughter’s son. His adoption though 
disputed in the trial Ocurt, has not been 
challenged before us. By the suit out of 
which this appeal arises, the appellant has 
impugned the gifts as being beyond the 
powers of Mahalakshmi and consequently 
not binding on him and has sought the 
recovery of the properties conveyed together 
with mesne profits. According to him, the 
gift to Venkamma is invalid as no necessity 
for making it has been proved, and as 
Mahalakshmi had in her hands at the time 
a sufficient income from the assets, from 
which she ought to have met the expenses 
of maintaining Venkamma. This circum- 
stance is no doubt an element to be taken 
into account, but no serious importanee can 
be attached to it, for we find it existed in 
Sardar Singh v. Kunj Behari Lal (2) but 
made no difference in their Lordships’ 
decision. As regards the other gifts, it is 
argued that the purposes for which the 
gifts were made have not been sufficiently 
established, as there was nothing to indicate 
that the widow acted from motives of religion 
or piety and apart from this, that such gifts 


even though of small portions of the estate 
cannot be made except on special ceremonial 
occasions. 

Now, first with reference to the gift to 
Venkamma she was the widow of a co-pare 
cener of the family, who was, while alive, 
entitled to ahalf of the family property, 
besides having been the founder of the 
family fortune. After his death, his brother 
Venkatachellam and his nephew Sarayya 
were both under a legal obligation to 
maintain her and her two daughters and 
also to provide for the marriage of the 
latter, This obligation, as we have already 
pointed out, partakes of the nature of a 
legal liability binding on Mahalakshmi 
when she took her husband's estate on his 
death. It would also have been perfectly 
proper and legitimate for any of these 
persons to set apart a reasonable fraction 
of the estate by way of a provision for the 
benefit of the daughters, though such an 
obligation rests on a moral or religious 
basis, rather thanon alegal one. In these 
circumstances, and in response toa request 
from her, the gift was made to Venkamma. 
We have no doubt that though the gift 
purports to have been in terms made to 
Venkamma only, it was really intended for 
the benefit not only of herself but also of 
her daughters, and in fact, as we have 
already said Venkamma conveyed away the 
property to her daughters in 1901. We 
are further of opinion that the gift is 
reasonable in extent, and fully supported 
by the legal and moral considerations 
which ought to weigh, and did weigh, 


.with Mahalakshmi in making the gift. The 


propriety of the alienation appears also 
from two other circumstances, 

We find that the deed has been attested 
by Bods Seshayya, the husband of Maha- 
lakshmi’s daughter, who later on adopted 
the plaintiff. At the time, he was certainly 
interested jn preventing the frittering away 
of the estate, and his conduct in not 
having objected to it then or at any time 
thereafter till the institution of this suit, 
points to the fact that it was not considered 
an objectionable alienation by him. Besides, 
the gift was made publicly in the presence 
of several other relations who appear to 
have gathered together in connection 
with the ceremonies that were being per- 
formed at the time. Most of these persons 
have also attested the gift. For nearly 
40 years the gift has stood unchallenged; 
the properties in the meanwhile have 
changed hands and it is remarkable that no 
one, neither Mahalakshmi nor any other 
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person, relation or friend; moved in the 
matter or took any steps to set aside all 
this time. Such inactivity in respect of 
what is now alleged to be a thoroughly 
bad gift does suggest to our mind that 
there could not have been any serious 
objection toit. Further, we find that there 
is a recital in the gift deed to the effect 
that it was executed in pursuance of the 
order given to Mahalakshmi by her husband. 
After the lapse of such along time, and 
the death of almost all the witnesses who 
were aware of the circumstances in which 
‘the gift was made, the recital acquires great 
force, and it would be proper for us even 
without any evidence aliunde, to rely on it 
as proving the propriety of the transaction. 
Though there is the direct evidence of D. W. 
No. 1, Venkataratnam, in support of tke 
truth of the recital, we prefer to act on the 
well recognized rule that in such cases, it 
is permissible to fill in details obliterated 
by lapse of time for the purpose of support- 
ing an ancient alienation. The learned 
Subordinate Judge has on a review of all 
the facts and circumstances come to the 
conclusion thatthe gift to Venkamma was 
a proper provision, having regard to the 
status and property of the family, and we 
have no hesitation in saying that he was 
perfectly right in that view. 

There remain the four other gifts to be 
considered. These gifts comprised small, 
very small, pieces of land made in favour of 
four Brahmins, before the end of the year 
following the death of Sarayya. The parties 
belong to the Vysia Community well-known 
for their charitable disposition, who practi- 
cally copy the Brahmin customs with res- 
pect to ceremonial observances, and who 
regard or have atany rate till recently re- 
-gerded, a gift to Brahmins as meritorious. 
The many religious charities which that 
community have established all over the 
presidency bear witness to this disposition. 
Gifts of thiskind are often made at the 
funeral] rites, onthe 12th day of the death 
and on the first anniversary, butit is not 
to be forgotten thatthe whole of the first 
year after death is regarded as a period 
of ceremonial activity necessitating ‘the 
performance of monthly and other cere- 
monies for the benefit of the decéased's 
soul, a period peculiarly appropriate for 
gifts for securing religious merit. Though 
it is not shown. that these gifts were made 
-on the occasion of any particular ceremony, 
we do not think that this is necessarily 
an invalidating circumstance. Here again 
the learned Judge in the Court below has 
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referred to the recitals in the three deeda — 


produced into Court—the fourth has not 
been filed or exaibited—which gave pro- 
Minence to the directions of the husband 
in this behalf as authorizing the gifts. Even 
apart from such a specific direction which 
will, of course, be a sufficient authority, 
the law will raise a presumption of authority 
when the act done is good and proper 
and has the sanction of the religious law. 
Further, these deeds also are attested by 
the relations of the parties including the 
adoptive father of the plaintiff. It was 
urged that there was nothing to indicate 
that they were made for the express object 
of securing religious merit to the husband’s 
soul, We think that there is no substance 
in this objection, for, it. is clear in the 
circumstances that there was no other object 
that could be regarded as having prompted 
the gift. The donees were Brahmins. The 
plaint itself suggests no other object but 
a pious consideration in the mind of the 
donor. Paragraph 7 say: . 
“Shortly after her husband's death Mahalakshmi 
who was an illiterate and ignorant woman and 
who was immersed in grief, was prevailed upon 
by Dantu Narasimhalu and other Brahmins of 
Mandepeta and she was made to execute deeds of 


gift in favour of several people, containing false 
recitals.” 


The complaint is not that it was not a 
pious gift, but that it was brought about in - 
circumstances which show that the donor 
was not an independent agent exercising 
her own free volition. The appellant's 
Advocate slso contended that the burden of 
proof is on the alienves to justify the gift 
and that it has not been discharged by 
them. Though none of the donees except 
defendant No, 10 actually contested the 
claim, yet we must hold thatin this case, 
the burden has been discharged, as there is 
satisfactory proof appearing in the evidence 
to show thatthere was ample jnstification for 
this widow to make the gifts. Ooncurring 
with the Subordinata Judge, we hold that 
the gifts to the Brahmins are also valid. 
The appeal, therefore, fails and has to be 
dismissed with costs of réspondent No. 25. 
We may mention that as between the 
appellant and respondents Nos. 1,2 and 4: 
to 8, there has been a settlement by a come 
promise which has been made a dezree of 
Court on August 31, 1937. Respondent 
No, 25 will receive the cost proportionate 
to his interest in the subject-matter of the 
appeal. 


N.B. Appeal dismissed, 
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PATNA HIGH COURT 
Full Bench 
Appeal No, 354 of 1936 
a March 21, 1939 
Wort, VARMA AND MANOHAR LALL, JJ. 
GOKHUL MAHTON AND OTHERS— 
Daren pANts-—~APPBLLANTS 


. VETSUS 
SHEOPRASAD LAL SETH AND oTAERS 
—PLAINTIFFS— RESPONDENTS 

Limitation Act (IX of 1908), Sch. I, Arta. 74, 
15—Distinction—“ Waiver "-—Instalment bond—Mere 
failure to sue or acceptance of portion of overdue 
anstalment—Whether waiver of default—Ordinary 
money instalment bond with default clause—Limi- 
tation for recovery of money due, when starts— 
Plaintiff, if can.wait till whole sum becomes due— 
Applicability of Art. %4—Claim to recover some 
only of instalments after two defaults ia hit by 
Art.’ 15—Bond—Ordinary instalment bond and 
‘mortgage bond payable in instalments—Distinction, 

There is a well-defined distinction between 
‘Arts, 74 and 75, Limitation Act. Article 74 applies 
to an instalment bond which does not contain any 
default clause and therefore in such cases the 
plaintiff ie entitled, by the very terms of his bond, 
to sue only for such instalment as remains un- 
paid. No question of waiver of default can ever 
arise in such a case. But where the document 
_provides that inthe case of a default (which may 
be due to non-payment of one instalment or more 
than one instalment as provided in the bond) the 
obligee-has the right to sue for the whole of the 
-Bum then remaining due, it ig obvious that the 
-promisor has a right eo instanti to pay the full 
amount and the obliges a corresponding right to 
receive and recover it, [p. 530, cols. 1 & 2.] 

Waiver must obviously be a mixed question of 
claw and fact in each case. Mere failure to sueor 
inaction by the creditor is not a waiver of the 
default; something else must be established to 
show’ that the promisee has waived his rights. For 
instance, his acceptance of an overdue instalment 
would amount to waiverof his rights which accru- 
ed to him on that default, and the starting point 
of limitation would be from the next default, if 
not waived. But an acceptance of a portion of the 
instalment which was overdue or the acceptance of 
the interest only on the overdue instalment cannot 
be held to be a waiver of the default. Mohesh 
Chandra Banerji v. Prosanna Lal Singh (2), Keene 
v. Biscoe (4), Kankai v. Amrit (18) and Mukhdeo 
Singh v. Harakh Narayan Singh (19), relied on. [p. 
_ 530, col. 2; p. 531, col. 1.] 

Where an ordinary money instalment bond with 
‘a default clause provides that if any instalment is 
not paid, the whole sum would be due, the limita- 
-tion for claim to recover money due under the 
bond runs from the date of the first default which 
is unwaived. The limitation cannot be stopped 
‘from running, by waiting till the whole of the 
“gum becomes due. Ram Chandra Nayak v. Ghar- 
> bkaran Ahir (6), overruled. 

It cannot be said that Art. 74 provides a period 
of- limitation for promissory notes or bonds pay- 
able by instalments both in those cases in which 
- thore ig a default clause, and in those in which 
default clause is absent, and that if the creditor 
choses to sue on the default clause for the full 
amount, then and then only Art. 75 came into 
operation. -In the case of an instalment bond with 
default clause, the plaintiff's claim to recover some 
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only of the instalments provided by a registered 
instalment bond after two defaults had occurred, is 
hit by Art, 75. [p. 529, col. 1] 

There is an essential difference between an ordi- 
nary instalment bond and a mortgage bond payable 
by instalments. The latter is governed by Art, 132 
and the former by Art. 75. Lasa Din v. Gulab Kunwar 
(10), relied on. 


A, from the appellate decree of the 
Deputy Commissioner Sub-Judge, Hazari- 
bagh, dated March 25, 1936. 


Facts.—The appellants executed an 
instalment bond in favour of the respone 
dents on . Magh 9,1978 S.—¥February 6, 
1922, for a sum of Rs. 800. Ten instalments 
were fixed at Rs. 75 each and were payable 
on Phagun 30 each year, beginning 
1979 5., an eleventh one was fixed at 
Rs. 50 and was payable on Magh 30. 
of 1939 S. The appellant paid the first 
three instalments in time. The fourth 
was due on March 12, 1926, but was paid 
on April 10, 1926, and accepted. The 
fifth was due on March 3, 1927, and a 
portion only, namely Rs. 25, was paid on 
March 18, 1928—Chait 11, 19834 S. These 
payments were as found by the trial 
Court and the first Appellate Court. The 
plaintiff brought a suit on March 23, 1935, 
for Rs. 350 as principal and Rs, 252 as 
interest alleging that the first six instal- 
ments were paid and the remaining four 
of Rs. 75 and one of Rs. 50 were still 
due. As stated above, the trial Court 
found that only four instalments 
were paid in time or accepted. There was 
a default in payment of the fifth instal- 
ment which was due on March 3, 1927. 
Limitation began to run from then. There 
was, however, a payment of Rs. 25 on March 


18, 1928. And the trial Court held that 


limitation was to be computed from March 
18, 1928. And as the suit was instituted 
on March 23, 1935, i. e. beyond 6 years, the 
suis was barred. 

The first Appellate Court found that 
the payment of Rs. 25 constituted a 
waiver in respect of instalments due for 
1908 S. and 1984 S. as payment was 
made on Chait 11, 1984, 4. e. 11 days after 
the instalment for 1984 was due. There was 
no waiver for 1985 and therefore limitation 
began to run from Chait 1, 1985 S. and 
the suit was in time. The second appeal 
to the Higa Oourt was heard by Wort, J, 
who made an order referring the case to 
a Division Bench. Tne Division Bench 
which heard the reference consisted of 
Wort, Ag. O. J. and Manohar Lall, J. and 
referred the case to a larger Bench. 
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Order of Reference to a Full Bench 

‘Wort, J—I shall endeavour to state 
my reasons for asking for the assistance 
of another Judge, that is to say, refer- 
ring the case to a Division Bench, as 
simply as -possible. Having regard to 
the circumstances of the case, it is necese 
sary for me to express my view at some 
length. The appeal arises out of an action 
in which the plaintiffs were claiming 
instalments under a kistbandi bond for the 
years 1929 to 1933. Both the trial Court 
and the Appellate Court agreed in their view 
of the construction of the bond that the 
Plaintiffs were limited to one particular 
mode of recovery, to use the expression in 
the judgment ofthe Deputy Commissioner- 
Subordinate Judge. The argument based 
on the. construction of the bond itself was 
that the plaintiffs were entitled either to 
sue forthe whole amount under tke defeas- 
ance clause on default of payment of one 
instalment or to sue for one of the instal- 
ments only, That is an argument which in 
agreement with the Judges in the Courts 
below I cannot accept. It is an ordinary 
defeasance clause although perhaps express- 
ed as translated in a rather awkward Jangu- 
age; but its meaningis plain. The moaning 
to be attached is the meaning to be attached 
to all bonds of this kind with similar defeas- 
ance clause. : i 

The Judge in the Court below disagreeing 
with the trial Court has held that there had 
been a waiver within the meaning of Art. 75, 
Limitsticn Act, by tbe acceptance by the 
plaintiffs of asum of Rs, 25 against the instal- 
ment due in 1928. The instalment ĮI should 
have said was of Rs. 75 and the plaintifs 
had endeavoured to show that all the instal- 
ments had been paid prior to that date; 
but on that point he failed, the Judge in the 
Court below coming to the conclusion that 
some of the earlier instalments were paid, 
but between the last complete payment and 
the payment of Rs, 25 some instalments 
remained due and owing. It was in those 
circumstances that the plaintifs brought 
their action for those instalments which 
were within the period of limitation, that 
is to say, within six years from the date 
of default and for the instalments of 1929 
to 1933. 

If the learned Judge is correct as 
regards waiver, the other and somewhat 
more difficult question does not arise. The 
question to which I refer is the proper 
construction to be placed on Art. 75, 
Limitation Act. As I have stated and 
repeat, the Judge in the Court below has 
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held that there was waiver by acceptance of 
a part of the instalment of the year 1928. 
There are decisions in India regarding this 
matter. The first to which I refer is in 
Cheni Bash Shaha v. Kadum Mundul (1). 
There Jackson, J. delivering the judgment 
of the Court said this: “By waiver in this 
case, we think, is meant a waiver of the 
condition by which a default in payment 
of any one instalment the whole amount 


unpaid became immediately payable,” and - 


held that there was no waiver in that 
case. The second decision is in Mohesh 
Chandra Banerji v, Prosanna Lal Singh 
(2), in which Rampini and Pargiter, JJ. 
held that the payment of a part of an 
overdue instalment is, if accepted, not waiver 
and they referred to the case in :-Cheni Bash 
Shaha v. Kadum Mundul (1), to: which I 
have just made reference. 

In this connection reference was also made 
tothe case in Mon Mohun Roy v. Durga 
Churn Ghose(3), which it will be necessary to 
refer to on another point, 
in Oourts in India been to the effect 
that the acceptance of payment ofa part 
of an instalment amounts to waiver of the 
right of the plaintiff tosue, [should certainly 
have found myself in some difficulty. But 
the decision referred to in Vol. 5 of the 
Calcutta series to which I have already 
made reference is consistent with what I 
understand to be the general principles of 
law as expressed in Keene v. Biscoe (4). 
I am quite aware that their Lordships 
of the Judicial Committee of the Privy 
Council have expressed the view that 
it is dangerous to refer to English autho- 
Tities where the question of the construc- 
tion of an Indian statute comes up for 
decision; and although it may be true to 
say that I have here to construe Art. 75, 
Limitation Act, it is in one sense merely 
the construction of the expression ‘waiver’ 
which, as I stated during the course of the 
argument, tis a juridical term imported 
into the law of India fromEngland. Fry, J. 
{as he then was) made this statement: 

“Where aright has accrued it can be waived, but 
fo amount to waiver there must be something done 
whichis inconsistent with the continuance of that 
right. Now, the right here was to immediate pay- 
ment of £400 and interest, (I may add in parenthesis 
that there an instalment mortgage-debt was 
under consideration) and the receipt of a portion 
of that sum is inno way inconsistent with that 
demand. I cannot conceive any case more different 
from that of receipt of rent-after a forfeiture. In 

G) 5 0 97, : Š 
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that case non-payment of rent has given rise to 
a right of forfeiture, but if the landlord afterwards 
receives any rent, that puts an end to his right of 
forfeiture; for if, after knowing the circumstances, 
he accepts rent, he in fact says that though he 
might have avoided the lease he has chosen not to do 
80. 

“In my judgment there was no ground 
upon which. the Judge in the Court below 
could say that there had been a waiver in 
That leads me to the considera- 
tion of the other question which comes up 
for determination and that is, when did the 
right of action accrue. By a decision of the 
Privy Council the matter is governed by 
Art, 116: “For compensation for the 
breach of a contract in writing registered.” 
I make no observation with regard to that 


“as that question is now beyond dispute. 


But Art: 116 refers back to other Articles 
for provision as to the date from which the 
period of limitation would run: in this 
case Art. 79, which is an Article “on a 
promissory noteor bond payable by instal- 
ments, which provides that, if default be 
made: in payment of one or more instal- 
ments, the whole shall be due.” Col. 3 
runs: thus: “When the default is made, 
unless where-the payee or obligee waives the 
benefit of the provision.” Ihave held here 
there is no waiver. ‘Lhe question therefore 
is, does limitation run from the date when 
the default is. made. 

_Shortly:statéd, there are: two-lines of cases. 


One which holds that the: period:ef limita-- 


tion runs-from the.date-of default, that is to 
say, When.the plaintif had aright to sue, 
and:that:means, on the: firat. default, while 
the other: is to: the effect that- the creditor 
may chocse—he may sue when default is 
made in. payment of an instalment, or he 
May wait till the whole becomes due. The 
decisions. which are. binding upon me are, 
first, the-case in Ramsekhar Prashad Singh 
v. Mathura. Lal (5). (the same decision 
being reported in Vol. 4 of the Patna 
series). It is. necessary to point out: in-the 
case to which-I have just referred that 
What was under consideration was a mort- 
gage-bond payable by instalments. Koss 
and Scroope, JJ. in Ram Chandra Nayek v. 
Gharbharan Ahir (6) followed the earher 
decision as completely covering the point 
which came up before them ivr decisiun 
under what was usully called a kistbandi 
bond and. not a mortgage-bond. As l have 
said they followed the earlier decision 
which was to the effect that the plaintiff 

(4) 11 PL T 835; 90Ind. Cas. 249;A LR 1925 
Pat. 557; 4-Pat, 820. 
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had an option, in other words, it was not 


- obligatory for the mor gages to bring a 


suit for tae realization of tne entire amount 
as soon as any one of the inslaiments was 
overdue. What was not noticed by Ross 
and Scroope, JJ. in the later decision was 
that the decision of Kulwant Sahay and 
Sen, JJ. was on a morigage-bond. The 
same question on a mortgage-bond came up 
before their Lordships of the Jadicial 
Committee in Pancham v. Ansar Husain 
(7), In that case their Lordships nad to 
deal with Art, 132, Limitation Act, and not 
Art, 75, and referring to the Full Bench 
decision of the Allanabad High Qourt 
reported in. Gaya Din v. Jhuman Lal (8) 
Lord Blanesburgi made this observation: 

“The High Courtheld that under a clause in the 
above form a single defaulton the part of the 
mortgagors, without any act of election, cancella- 
tionor other form of response or acceptance on the 
part of the mortgagees, and even, it would appear, 
against their desire, opsrates, eo instanti, to make 
the money secured by the mortgage ‘become due’ 
so that ali right of action in respect of the security 
is finally barred twelve years later... All this the 
High Court held, notwithstanding that the mortgage 
isfora term certain, a provision which may be as 
much for the benefit of the mortgagees as of the 
mortgagors.” 

Their Lordships however did not decide 
on the construcion of the Article whetaer 
the plaintif was bound to bring his action 
when the instalment trst became due as 
they took the plaintiff at his own word, to 
use the expression of the Cnief Justice of 
the Allahapad High Court in the Full 
Bench decision in Jawahar Lal v. Mathura 
Prasad (9) and took his cause of action as 
stated in the plaint as having accrued 
beyond the period of limitation. The Full 
Bench decision to which tneir Lordships 
were referring was the casein Gaya Din 
v. Jhuman Lal (8). Tnere the Ful Bench 
was dealing with a mortgage bond and 
heid that under Art. 132, Limitation Aci, 
the morigage money naving become due 
when the frst default was made, the action 
was barred by limitation. {have already 
pointed out uae distinction between the 
two decisions of this Court repored la 
Ramsekhar Prashau Singh v. Mathura Lal 
W) aud Kam Uhanura Nayek v, Gharbharan 
Ahir (6), tne carlier one being the case 
ofa mortgage bond and the later one 
being tue case of an ordinary kistbandi 
bond and not mortgage bond. 

G2) 53 L A 167; 99 Ind, Cas, 650; A IR1926P 0 
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(8) 37 A au; 28 Ind, Cas, 910; A I R1915 Al. 
159; 13 A L J 510. 
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There is the most important decision of 
their Lordships of the Judicial Committee 
of the Privy Council which makes it necese 
sary for me to make the reference as I 
stated at the commencement of my obser- 
vation. That is the casein Lasa Din v. 
Gulab Kunwar (10). Now, this case deals 
with a very serious question as Lord 
Blanesburgh described it in Pancham’s 
case reported in Panenan v. Ansar Husain 
(7) and dispose of it. The question is 
whether under Art. 132, the mortgagee is 
pound to sue when the instalment was in 
default or whether he could wait till the 
principalsum became due; and the deci- 
sion is that j 

“under Limitation Act, 1908, Sch. I, Art. 132, a 
suit to enforce a mortgage for a stipulated period 
can be instituted within twelve years of tbe expiry 
of the period, although a default by the mortgagor 
has occurred during the period and by the terms 
of the mortgage the mortgagee thereupon had an 
immediate right to enforce the mortgage,” 

I have stated and I repeated that there 
is a very considerable distinction between 
a mortgage bond payable by instalments 
and an ordinary bond payable by instal- 
ments for the very obvious reason that in 
one case Art. 132, Limitation Act, has to 
be construed, while inthe other Art. 75. 
Great as the authority of the Privy Oouncil 
is, the case is not a decision on the parti- 
cular point which comes up before me, and 
in this connection, I propose to read the 
observation of Sir George Lowndes which 
in my judgment caste a doubt upon all 
those decisions under Art. 75. The obser- 
vation is to this effect, while dealing with 
the point that the creditor has an option 
either to sue when one of the instalments 
becomes due or to wait until the whole 
becomes due :” 

“Their Lordships arenot greatly oppressed by the 
authority in Reeves v. Butcher (11). lt is, they think, 
always dangerous to apply English decisions to 
the construction of an Indian Act. The clause there 
under consideration differed widely from that now 
before their Lordships, and indeed from the clauses 
with which the Allahabad Court had to deal «their 
Lordships were dealing with the Full Bench deci- 
sion of the Allahabad High Court in Pancham v. 
Ansar Husawn (7); the question for decision would 
have fallen in India, not under Art. 132, but under 
Art. 15, which is in very special terms : that means 
the point in Reeves v, Butcher (11), would have 
fallen under Art. 75 and not under Art. 132; ; and 
8, 3 of the Statute of James, with which the Court 
was concerned, made the time to run, not from the 


(10) 69 I A 376; 138 Ind. Cas. 779; A IR 1932 
PU 207; 7 Luck. 442;9 O W N 638; Ind, Rul. 
(1922, P O 25); 63 M L J 1e7; (1932) M W N 912; 
36 o W N 1017; 38 L W 246; 56 OLI 237; 
11932) A LJ Wis; 34 Bom. LR 1800 P O}. 

JD (1891) 2 Q B503; 60 LJ QB 619651 T 
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date when the money. became dud but from the 
date when the cause of action arose. If in the Indian 
cases the question were—‘when did the mortgages's 
cause of sction arise ?’—z.e. when did he first be- 
come entitled to sue for the relief claimed by his 
suit~their Lordships think that there might be 
much to be said in support of the Allahabad deci- 
sions (the Allahabad decisions I would state being 
to the effect that hs was bound to sue when thé first 
instalment became due). Judged by the Indian eri~ 
terion,‘when the money sued for became due’ upon: 
the best consideration, their Lordships have been 
able to give to this difficult question, they think 
that the decision of the Chief Oourt of Oudh was 
wrong, and that they should have held that the 
appellant’s suit was within time.” 

‘Their Lordships stated that under Art. 75 
the question arising is when did the cause 
of action arise or accrue, whereas under 
Art. 132, the question is when did the money 
sued for become due, and they expressed 


the view that very different considerations ` 


would necessarily arise. Now, many deci- 
sions, indeed the decisions of this Court, 
have relied in the first place on Rup Narain 
Bhattacharya v. Gopi Nath Mandol (12), a. 
case Of ordinary 
Francis Maclean, in delivering the judg- 


ment of the Uourt, refers toa number of, 


cases which, he decides, support the view 
that the plaintiff was entitled either to 
bring his action when the instalment be- 


came due as to wait until the whole and. 


then makes this observation : 


“Speaking for myself, ifthe matter had been, res: 
integra, 1 should have felt some ‘doubt whether ‘the’ 
case did not fall within Art. 75 of Sch. H, Limitation 


Act, rather than within Art, 116,” 5 


It seems to me with great respect to. the 


instalment bond. Sir. 


ee 


learned Ohief Justice that he seems to be. - 


under a misapprehension as the case did .- 
fall under Art. 75 and Art. 116, Article 116. 

extended the time whereas the other Art. 79: 
provided the period from which limitation . 
The other cases- of this Court . 


would run, 
relied upon are first the case in Ganga 
Bishun Marwari v. Raghunath Prasad (13) 


which was a case of a decree payable by. 


instalments and under a different Article 
from that which I have to consider. 
in Raghunandan Singh v. Kishun Singh 
(14) my Lord the Ohief Justice and 


` 


Again - 


Varma, J. had to decide a question arising . 


under a mortgage bond, and their decision 
is in conformity with the latest decision 
of their Lordsnips of the Judicial Gom- 
mittee, i l 

I only propose to make one more obsere 
vation with regard to this matter and that 


is on the construction of Art, 75 which, as. 


(2) 11 G W N 903. 


(13) 10 Pat. 173; 128 Ind, Cas. 786; A I R 1936" 
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I said, provides for the period of limitation 
where there isa defeasance clause. Article 74 
provides for a period of limitation on an 
instalment bond where there is no defeas- 
ance clause, and, as one of the distinguishe 
ed Judges. very pertinently put it, if the 
Legislature intended the creditor to have a 
choice as between suing when the instal- 
ment was in default or waiting till the 
whole became due, then why was it neces- 
sary to enact Art. 75 at all. Article 75 strictly 
speaking becomes nugatory, and in my 
judgment, the Article seems to me to be 
plain beyond doubt. The period of 
limitation under this Article dates from 
when the default was made, in other words, 
(as in the English case in Reeves v. Butcher 
(11) to which their Lordships of the Privy 
Council referred) when the cause of action 
arose. I would refer to one more English 
authority on statute of limitations being 
the case in Hemp v. Garland (15) in 
which Lord .Denman held in a case where 
there was a defeasance clause, that the 
action was barred by limitation and 
observed: 

“If he chose to wait till all the instalments 
became due, no doubt he might do so; but that 
which was optional on the part of the plaintiff 
would not affect the right of the defendant, who 
might well consider the action as accruing from 
the time that the plaintiff had a right to maintain 
it. The statute of limitations runs from the time 
the plaintif might have brought his action.” O 

Here in this case the statute of limita- 


tions runs from the date when there was a. 


default, in other words, when the plaintiffs 
might have brought their action. With 
these somewhat lengthy observations I 
would refer this case to a Division Bench 
- for decision. (The case then came before 
the Division Bench which referred the case 
to the Full Bench). . 

Rai Gurusaran Prasad and Mr. T. K, 
Prasad, for the Appellants. 

Mr. Sivanarain Bose for Mr. B. C. De, for 
the Respondents. 

Judgment of the Full Bench 

Wort, J.—I do not propose to add much 
to what I stated in the judgment under 
which this case was in the tret instance 
teferred toa Division Hench. The facts of 
the case were set out in that judgment and 
I donot propose io repeat them. The first 
question which arose was whether there 
had been a waiver within the meaning of 
the third column of Art. 75, Limitation 
Act; the waiver alleged was the payment 
of Rs. <5 as a part-payment of the instale 
» ment or instalments then due. I content 

(15) (1843) 4 QB 519,3G & D402; 12LIQ B 
4134; 7 Jur. 302, : 
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myself by repeating the observation of 
Fry, J., as be then was, in Keene vy, 
Biscoe (4) to this effect: 

“Where a right has accrued, it can be waived, but 
to amount to waiver there must be something done 
which is inconsistent with the continuance of that 
right. Now, the right here was to immediate pay- 
ment of £400 and interest, and the receipt.of a 
portion of that sum is in no way inconsistent with 
that demand.” 


I refer to the facts of this case. The 
question may be asked—could the accepte 
ance of Rs. 25 in any way prevent or be 
an answer to the cause of action which the 
creditor might have had to the other 
amount? There can be only one answer 
to that question and that answer is in 
the negative. From one point of view the 
conclusion that there was no waiver dis- 
poses of the matter; but Mr. Bose who 
appears on behalf of the plaintiff-respondents 
developed his argument before us and 
that argument requires consideration, His 
contention was, although perhaps not 
expressed in these words, that Art. 74, 
Limitation Act, was an omnibus Article 
providing a period of limitation for pro- 
missory notes or bonds payable by instal- 
menis both in those cases in which there 
was a default clause and in those in which 
default clause was absent, and that if the 
creditor chose to sue on the default clause 
for the full amount, then and. then only 
Art. 75 came into operation. In my 
judgment that is an argument which cannot 
be accepted and if what Mr. Bose contends 
were correct in my opinion, Art. 75 would 
be redundant. Mr. Bose relies for his 
argument upon the decision of their Lord- 
ships of the Judicial Committee of the 
Privy Council in Lasa Din Vv. Gulab Kunwar 
(10). There, their Lordships were deal- 
ing witha default clause in a mortgage 
bond and were considering Art, 132 in 
coming to the conclusicn that the expression 
“when the money sued for becomes due” 
in col. 3 of Art. 132 had reference to the 
period for which the money was lent and 
had no reference tothe earlier date under 
the default clause. Tne case was relied 
upon by Mr. Bose for the observation of 
Sir George Lowndes to the effect tnat the 
default clause was put in for the benefit 
of the mortgagee. ut it is to be observed 
that their Lordships of the Judicial Com- 
mittee considering this matter referred to 
the earlier case being the decision of 
Lord Blanesburgh in Pancham v. Ansar 
Husain (7) in which it was observed that 
the default clause is both for the benefit 
of the mortgagee and the mortgagor. It 
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is to be noticed that their Lordships of 
the Judicial Committee in Lasa Din’s case 
(10) referred 10 the decision in Reeves v. 
Butcher (11)—an authority to which refer- 
ence was made in my earlier judgment— 
and observed that the question which there 
was decided. had that fallen to be decided 
in India, would have come under Art, 132 
and not under Art. 75, Limitation Act, 
“which” say their Lordships “is in very 
special terms” and it ig the terms of Art. 75 
which we have to construe in this case. 

Mr. Bose: alsorelied upon the decision of 
Sir Francis Maclean and another Judge in 
Rup Narain Bhattacharya v. Gopi Nath 
Mandol (lz). But the learned Chief J ustice’s 


ision there was that 
Saracens open to the creditor, if default were made 
to sue at once for the whole amount or if he so 
elected to waive the benefit of the proviso.” , 
The lesrned hief Jusiice made this 


observation during the course of his judg-. 


= a for myself, if the matter had been res 
integra I would have felt some doubt whether the 
case did not fall within Art. 75 of Sch. II, Limitation 
Act, rather than within Art. 116.” 

- Iş is to be observed, therefore, that he 
had some doubt as regards the Article but 
thought himself bound by decisions of ths 
Court, two of which 1 propose to refer to. 
But it will be seen that the case gives no 
assistance to Mr. Bose’s argument. As the 
Court in that case decided, there bad been 
a waiver, and if there had been a waiver, 
there can be no dispute that the plaintif- 
respondent in this case would not be barred 
by the six years’ pericd provided by col. 3 
of Art. 7a dating from the’ first default. I 
say there can be no doubt about that, but 
as l have already observed, it cannov be 
said in this case that there was a waiver. 
‘There is cne observation I should have 
made- ab the time that I dealt with that 
point and that is this that even assumiog 
that Mr. Bose is right in his contention 
that it is a questicn of fact, the plaintiff 
could not be heard In this case to say that 
there had been a waiver because the 
circumstance which Le alleged, namely 
that all the instalments to. daie had been 
paid was inconsistent with that plea, But 
IL do not accept the argument buat it 16 
purely a question of fact and ihe observa- 
tion of Fry, J. to which I made reference a 
moment ago 18 sufficiently conclusive on that 


point. 
Now dealing with the two cases upon 


which bir francis Maclean relied, one was 
the decision in Nobocoomar Mookhopadhya 


v 
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v. Siru Mullick (16). The decision there 
was that the suit to recover money due on 
a registered bond is a suit for compensation 
and 1s governed by Art. 116. Garth, O.d. 
was there dealing with the question whether 
in ‘ordinary legal parlance’ (to use his 
expression) a suit to recover money upon 
a bond could be properly described as a 
suit for compensation as indicating the 
view held that a suit for compensation 
meant a suit for unliquidated damages. 
Nonetheless he decided that Art. 116 applied, 
The other case to which I propose to refer 
is Nilmadhab Chuckerbutty va Ramsodoy 
Ghose (17). Again the decision there was: 
that the execution creditor (it was a case 
in execution, it is to be observed) must 
be considered to have waived his right to 
execute the decree forthe whole amount. 
Neither. the decision of Sir Francis Maclean 
nor the two cases to which reference was 
made in this judgment assist the argument 
of Mr, Bose, lt remains to make one observas 
tioa with regard to Art. 75 itself; 

“On a promissory note or bond payable by instal- 
ments, which provides that, if default be made in 


payment ‘of one or more instalments, the whole’ 
shall be due,” : 


The period of limitation is three years, 
and read with Art. 116, six years.. Col. 3 


reads; - 
“When the default is made unless-where the’ 


payee or obliges: waives the benefit ofthe provision 
and then when fresh default 15: made in‘ respect of’ 
which-there is no such waiver." -~ - ` 


. “When the default is made” can have 
reference only.1o the default referred to in' 
Art. 19. In my judgment, itis impossible. 
to get away from the construction that if 
the default clause appears in the bond, apart 
from the question of waiver the cause of 
action arose at the first default, And- refer- 
ring to these matters their Lordships. of the 
Judicial Committee of the-Privy Council in 
the case to which 1 have referred and upon 
which Mr: Bose places reliance, observes 
that Art. 132 deals not with the cause of 
action. but the date upom waich-the money 
becomes due, whereas the Imperial Statute 
of James 1 which was being considered by 
way of ecumparison dealt witn the date of 
the cause of action. Ge Day a 

1 referred in tae course of my previous 
juagment to the decision of Ross and: 
scroope, JJ. in Ram Chandra Nayek v. 
Gharbharan Ahtr \6) and shall make no fur- 


- tner observation with regard to that case 
other than the one | made on the previous . - 


occasion, namely tnab it relied upon a 

previous decision reported in Ramsekhar e 
(16) 6094; 60 L R579. ; 
(17) 90 857, 


1839 


Prashad Singh v. Mathura Lal (5), a case 
which was uot under ATi. ¿d but was a 
case similar to the case in Lesa Din v. 
Gulab Kunwar (10), namely ou a morgage 
bond gcveined by Art. 132. I need oniy 
add that Ross, J. made no reference to the 
terms of the Article but came to the 
conclusion that the case was completely 
Covered by tne earlier decision to whica 
I have reterred. Now, it is perfectiy clear, 


if | may be allowed to say so with respect io- 


_ Koss, J. that their Lordsnips of tne Judicial 

Committee of the Privy Council, whatever 
their decision might be, if the matter 
came belore them, declined to consider ihat 
the provisions uf Arts, 142 and /5 are in 
aby way similar, As 1 have already 
observed, the Judicial Committee have said 
that Art. 75, Limitation Act, “is in very 
special terms.” in my judgment on the 
Plain reading of the Article and having 
regard to tne fact that there was no waiver, 
the action of the plaintiff was barred by 
limitation and the appeal therefore should 
be allowed and the action of the plaintilf 
dismissed with costs throughout. 

Varma, J.—l agree. Tne facts are very 
simple and in order to make my meaning 
clear, I shall just narrate snortly as to wnat 
the suit was about. ‘Lhere was a registered 
money bond execated on February v, 1922, 
under which payment was to be made by 
ten equal instalments of Rs. 75 and the last 
instalment was of Rs, 50 only. ‘he first 
four instalments were paid and there is no 
difficulty with regara to that. ‘The trouble 
seems to have begun irom the fifth and 
sixta 1os:almenis, Tne tifth instalmeat was 
not paid at ali, and while the term of the sixth 
instalment was running, asum of Rs. 2a 
Was paid on Maron 14, 1920. The suit out 
of which this appeal arises was bled on 
March 23, i939. ‘he whole question is 
wuether tue suit is barred by limitation and 
wuether Art. 15, Limitation Act, 18 applic 
able. ‘Ihe trial Court held taat Art. 75 
read with Art. 116 was applicable and that 
therefore the suit was barred by limitation, 
Bat the lower Appellate Court referring to 
tue -payment of s, Za held that there was 
a case of waiver and therefore decreed the 
sult and allowed the appeal, Although tne 
sum of Ks. 23 was paid on March la, 1928, 
ib 18 not clear from tae document or ihe 
findings of fact as to whicn instalment if 
was paid for waether tor tae of or ihe 
sisih instalment, and tne question is wie- 
ther the payment of Rs. 25 and the accepi= 


ance tnereof by the plaintiff amounted to | 


a Waiver by the plaintiti, 
183—67 & 68 
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Now, it is clear on the authority of Keene 
V. Biscoe (4) that a part payment of this 
nature does not amount to a waiver. Ishall 
deal specially with one aspect of Mr. Bose’s 
argument advanced on pebalf of the res- 
pondents, an argument evidently based 
upon tne dissentient judgment in Jawahir 
Lal v. Mathura Prased (9) atp. 129. Tne 
cuntention of Mr. Buse seems to be (if I 
have understood him rightly) that unless 
tae suit is based on a default clause, 
Art, 75 does not apply, and, as this suit 
was filed after all the instalments fell due, 
it was not a suit based on a default clause 
and therefore Art. 75 would not apply, 
This argument does not commend itself 
to me, because it presuppvses that none 
filing of a suit in the case of an instalment 
bond amounts toa waiver. But there are 
clear authorities on the point tnat non- 
tiling of a suit does not amount to a waiver, 
for instance, I would refer to the decision 
in Kanhai v. Amrit (13) and the authorities 
cited thereunder. in Mohesh Chandra 
Banerji v. Prosanna Lal Singh (2) Rampini 
and rargiter, JJ. held that where an io- 
stalment bond gives the creditor the right 
to sue for the whole amount due under toe 
bond on default of payment of a single ine 
stalment, there is no waiver of that right 
by acceptance of part of an overdue instal- 
ment, or by receipt of interest, As a matter 
of fact itis doubtful whether this question 
of waiver could be raised by the plaintif in 
this suit in view of the statements made by 
him in tne plaint. The plaint said that all 
tae instalments for which the plaintil was 
suing had already been paid. 

‘ne next point to be considered is whe- 
ther the decision in Lam Chandra Nayek 
v. Gharbharan Ahir (6) expresses the cər- 
rect view of the law on this point, That 
decision refers, as has been pointed out by 
my learned brother in his previous judg- 
ment, to an earlier decision in Ramseknar 
Prashad Singh V. Mathura Lal (2), In tne 
Case reporied in Kam Chandra Nayek v. 
Gharbharan Ahir (6) is has been simply 
held that tne case was covered entirely py 


‘the previous decision reported in the same 


volume at p. 835. The decision ignores the 
basic difference between tne two suits toat 
this Court was dealing wita; in the latter 
decision the learned Judges were dealing 
with a money iasiaiment bond while ia toe 
Previous one they were (as will appəar from 
ihe judgment) dealing wisa a mortgage 
bond. here was essential difference Der- 

(18) 47 A 552; 87 Ind, Oas, 163; A IR 1925 a 
489, 23 AL J 424, 


530° 


ween these two cases; cne was governed 
by Art. 132 and the other by Art. 75, Limi- 
tation Act. The nature of the difference 
has been fully explained by the Privy 
Council in Lasa Din v. Gulab Kunwar (10). 
The difference in the Junguage employed 
in col. 3 of Arts. 74 and 75, Limitation 
Act, has been pointed out in many cases. 
Col, 3 of Art. 74 provides : 

“The expiration of the first term of payment as 
to the part then payable; and for the other parts, 
the expiration of the respective terms of payment;" 
whereas that of Art. 75 lays down : ` 
“When the default is made, unless where the 
payee or obligee waives the benefit of the provision, 


snd then when fresh default is made in respect of 
which there is no such waiver.” 


_ In conclusion I agree with the previous 
judgment of my learned brother that this 
appeal should be allowed with costs. 


Manohar Lall, J.—The question in this 
case is whether the claim of the plaintiffs 
to recover some only of the instalments 
provided hy a registered instalment bond 
after two defaults had occurred ig hit by 
the provisions of Art. 72, Limitation Act. A 
large number of cases have been cited be- 
fore us, some of which are difficult to re- 
concile. The confusion has arisen by apply- 
ing the considerations, which are correctly 
applicable to mortgage instalment bonds, 
to ordinary instalment bonds aleo. In view 
of the recent decision of the Privy Council 
in Lasa Din v, Gulab Kunwar (10) it is 
now authoritatively established that where 
a mortgage bond provides for a due date 
of payment of the principal and also- for 
the payment of principal and interest in 
certain instalments with a default clause, the 
‘Article which applies is Art. 132 and limi- 
tation would run not from the date of each 
default but from the due date, that is, when 
the principal amount is stipulated to be 
repaid although the plaintiff has an option 
‘to bring his suit earlier if he so chooses. 

If this is kept in view, a good deal of the 
apparent contradiction in the decided cases 
can be dissolved. Again, it must be kept in 
view that there is a well-defined distinction 
between Arts. 74 and 75, Limitation Act, 
Article 74 applies to an instalment bond 
which dces not contain any default clause 
and therefore in such cases the plaintif is 
entitled, by the very terms of his bond, to 
.Bue coly for such instalment as remains 
unpaid. No question of waiver of default 
can ever alise in such a case, But where 
the dccument provides that in the case of a 
default (which may be due to non-payment 


of cne instalment cr mcre than one instal- 


ment es provided in the bond). the obligee 


° 
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has the right to sue for the whole of the sum 
then remaining due, itis obvious that the 
promisor has a right eoinstanti to pay the 
full amount and the obligee a corresponding 
Tight to reeeive and recover it. Article 75 
provides in col. 3 how the starting point of 
limitation should be calculated in such a 
case; the starting point of limitation is in 
the first instance the date of the default 
but this starting point can be carried for- 
ward only if the default is waived. Now 
waiver must obviously be a mixed question 
of law and factin each case and therefore 
the Article ‘of the Limitation Act under 
consideration cannot be looked into to 
decide when the default has been waived as 
was sought to be argued. 

- The weighty observations of Lord Den- 
man and Fry,J., quoted in the Order of 
Reference correctly indicate how tnis ques- 
tion should be determined. Itis there laid 
down that mere failure to sue or inaction 
by the creditor is not a waiver of tue de- 
fault, something else must be established 
to show that the promisee has waived his 
rights. For instance, his acceptance of an 
overdue instalment or his communicating to 
the promisor for 2 consideration that he 
will not insist upon his rights which have 
already accrued to him on the default 
which has taken place, or, it may be that 
the promisor himself approaches the pro- 
misee ‘or writes to him to stay his hands 
and not to proceed to demand the full 
amount and if the promisee agrees to such 
request, these will ordinarily amount toa 
waiver. In such cases it is clear that some 
overt act has been established from which 
the Court of fact can draw the conclusion 
that the obligee has waived the default. 

In some cases it will be easy to decide 
this question by looking at the frame of 
the suit and to find from the plajnt the 
manner in which the allegations have been 
msde. When the plaintiif alleges, for in- 
stance, that all the previous instalments 
have been paid, he proceeds: on the footing 
that there has been no default and no 
waiver, and if his allegations are, in the 
course of the trial, found 10 be false, in my 
opinion, it is not open to the promisee to 
tum round and ask the Court to infer any 
waiver. Some High Courts have held that 
& mere acceptance of an overdue instalment 
cannot be treated as waiver of the default 
in the view that the promisee is merely 
taking what was due tonim, But the Cal- 
cutta High Court has consistently held that 
an -acceptance of an overdue instalment. 
amounts inlaw to a waiver of the default. 
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As this High Court has adcpted the view 
that where there is a cursus curi of the 
Calcutta High Court they will ordinarily 
adopt the same as a rule of Jaw binding 
upon this Court. I am inclined to agree 
with the view that where the promisee has 
accepted an overdue instalment, it must be 
held that he has waived his rights which 
accrued to him on that default and that 
the starting point of limitation would be 
from the next default, if not waived. The 
same cases of the Caleutta High Court also 
lay down, in agreement with the decision 
of the English Oourts, that an acceptance 
ofa portion of the instalment which was 
overdue or the acceptance of ihe interest 
only cn the overdue instalment cannot bs 
‘held to be a waiver of the default. To the 
same effect are the observations of this 
Court in Mukhdeo Singh v. Harakh Narayan 
Singh (19), at p.129 where Fazl Ali, J. 
observed as. follows : ; 

“Now there is a good deal of conflict in the deci- 
sions of the various High Courts in this country as 
to what would constitule a waiver and what would 
not, It has been held in several cases that mere 
abstaining frem bringing a suit does not amount to 
a waiver and some of these cases were relied on by 
the learned Advocate for the appellant. All those 
cases, however, were decided under Art. 7», Limitation 
Act, and itisclear that ifit is held in cases falling 
‘under that Article that mere abstention from suing 
amounts to a waiver that.would nullify the main 
provision in that Article which is to the effect that 


the time would ordinarily begin to run from the date 
of the frst default.” 


-Now if these considerations are kept in 
view, the whole scheme of the Act becomes 
quite clear and plain and Art. 75 retains 
its place as a workable Article and is not 
‘rendered nugatory as has been held by 
` some of the learned Judges of the Allab- 

abad High Court ; otherwise every instal- 
ment bond with or without a default clause 
would be covered by Art. 74. Indeed it 
was go argued sirenuously by Mr. Bose, 
the learned Advocate for the respondent, 
but I do not agree with his contention. 

I now turn to some of the cases of this 
` Court cited before us, viz, Ramsekhar 
Prashad Singh v, Mathura Lal (5, and Ram 
Chandra Nayek v. Gharbharan Ahir (8). 


The latter case at p. 866* professes to follow ` 


the earlier case reported at p. 835* but does 
not give any reason in law of its own and 
therefore is no authority for deciding the 
question before us. The earlier case related 


to a set of circumstances in which the 


question was whether the mortgage bond 


(19) 11 Pat. 112 at p.129; 134 Ind. Oas, 609; A I R 
ae Pat, 285; 12P L T 755; Ind. Rul. (1931) Pat. 
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peyable by instalments could be enforced 
only from the date of the default clause or 
from the due date as well and the learned 
Judges decided the case on the same lines 
as has now been decided by the Privy 
Oouncil in Lasa Din v. Gulab Kunwar (10). 

The case, however, is no authority for the 
proposition that in cases where Art.75 is 
applicable the date of default unwaived 
should not determine the starting point of 
limitation. The cases relied upon by the 
learned Judges in this casefat p. 835*, 
namely: Ramsekhar Parshad Singh V. 
“Mathura Lal (5), Narna v. Ammani Amma 
(20) and Ganga Bishun Marwari v. Raghu- 
nath Prasad (13) were noticed by the Privy 
Council in Lasa Din v. Gulab Kunwar (10), 
but their Lordships of the Judicial Com~- 
‘mittee deliberately refused to pronounce 
-any decision on that matter for the simple 
“reason that the question as to the appli- 
cability of Art. 75 did not arise before 
them. But Sir George Lowndes threw out 
an observation, which ie very apposite, 
wherein he pointed out that Art.75 deals 
with special terms of its own and, therefore, 
the considerations which prevail in that 
Article should not be allowed to be used 
in construing Art. 32 in order to find 
the starting point of limitation in suits 
to enforce mortgages. The exhaustive Ju dg- 
ment of Sulaiman, C. J. in Jawahir Lal v. 
Mathura Prasad (9), supports me in my 
view. In that case a very large number of 
cases have been reviewed- Thelearned Ohief 
Justice took great pains to point out the 
distinction between Art.75 and Art. 132. 
Itis true that the question of waiver was not 
specifically decided by the learned Chief 
Justice in that case, but he decided that very 
question specifically in Sukh Lal v. Bhoora 
(21) 

The learned Advocate for the respondent 
relied strongly on the dissentiext judgment 
of Mukherji, J. at p. 129{ but with great 
respect I am unable to agree with the 
reasoning which commended itself to that 
learned Judge. At p. 183} the learned 
Judge takes the view that the description 
in Art: 75 “is not merely of the bond on 
which the suit is based but is also a descrip- 
tion of the nature of the relief which is 
sought in the suit” and proceeds to fortify 
his conclusion by some examples. eu hy 

- 35 Ind. Oas. 418; AIR1917 Ma 
ests 4 iw To MLT 174; (916) 2 MW N 
WON ‘SLA “561; 153 Ind. Cas. 205; A IR 1934 
All. 1039; (1934) A L J 1036; 7 R A 465. 
*Pago of 11 P, L. T—[6d] 
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answer is that the wishes of the obligee under 
the bond with a default clanse or the man» 
ner in which he frames his plaint are 
superseded by the fiat of the Legislature 
which has unmistakably laid it down that 
if you wish to recover money due or pay- 
able under an instalment bond witn a 
.default clause, you must come within a 
prescribed period starting irom the date of 
the first default unwaived. With the wisdom 
of this enactment this Court is in no way 
concerned. Again at p. 135* the learned 
Judge appears to lay down that it was ¿pen 
to the plaintiff to enforce or refuse to en- 
force the penalty clause provided for in 
the bond upon which he sues and therefore 
he could always get rid of the difficulty set 
up by Art. 75. lt this view of the learned 
Judge were correct, there would be no 
distinction between Ait. 74 and Art, 75, 
Limitation Act, I venture to answer that 
the creditor may well show the indulgence, 
which he wants to show to his debtor, by 
giving up his claim for the full amount due; 
for example, he can limit his claim to a 
smaller sum out of the remaining total then 
due but he must institute his suit within a 
stated period starting from the date when 
the default has oceurred and not waived. I 
do not see any hardship to anybody in 
this view. lt is always open to a creditor 
to show unmistakably that he has in jaw 
and iact waived the default of his debtor. 

The real question in all these cases is to 
find out from the document sued upon and 
the attendant circumstance as to when the 
default has taken place giving rise to a right 
to sue for the whole unpaid balance and 
once that is determined, the suit must be 
instituted within the period fixed by Art. 75 
(see s. 3). in -cases governed by Art. 14, 
1. e. bonds without any deiauit clause, the 
bond itself provides for the payment of 
each instalment and therefore col. 3 pro- 
vides that where each instulment nas 
remained unpaid the period of limitation 
shall be three years—or six years if the 
bond is registered—irom the date when 
each instalmentis unpaid. When we come 
to bonas witha defauit clause, the bond 
itself provides that where a default has 
happened, the whole amount has become 
due. ‘Lherefore ıb 18 no longer in the uption 
ot the creditor, unless he waives the detault, 
to stop the period of lmutation under 
Art. 7d trom running. 

Now, keeping these principles in view, 
the sojution of the question in the present 


case is free from dadio The plaintiti 
*Page of 57 A. —[Ed.] E 
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framed his plaint upon the allegations that 
all the previous instalments were paid to 
him in full and that the overdue instalments 
were received by him along with damages 
at ks. 
default took place by non-payment of the 
instalmen: which was due in March 1929 
and therefore the suit instituted in Mareh 
1930 was within time. But these allega- 
tions have been found to be false. It has 
been established in the case that the fourth 
instalment was paid, though beyond time; 
but ihe fifth instalment was never paid. 
Now, in view of the decisicns of the Calcutta 
High Court, which I have accepted as 
correct, although, the default occurred when 
the fourth instalment was not paid in time 
but the default was waived by the accepte 
ance of that overdue instalment on March 16, 
1926, and therefore the period of limita- 
tion for the suit did not begin in March 
1926. Inasmuch as the finn. instalment 
was not paid at all, the default took place 
in March, 1927, and the present suit having 
been instituted beyond six years of that 
default, the suit is beyond time. . 

But it was argued that as the plaintiff 
accepted the sum of ks. 25 against the 
sixth instalment in March 1928 he must be 


13-2-0 and he alleged that the. 


held to have waived the previous default -. 


of’ the-nfth instalment as well as the default 
1 have already 
heid that the aeceptance of a portion’ of an 
overdue instalment cannot amount in law 
to a waiver of the deiault and therefore the 
acceptance of Ke. 29 against tne fifth or 
the sixth imstalment (there is no evidence 
as to which overdue instalment was being 
paid ip part) cannot be taken to have estab- 
lished that the default which had alréady 
occurred in 1927 and which again occurred 
in 1925 was ever waived. Whichever view 
is taken as to this payment of Re. 25, the 
plaintiff gets: no help. Li this payment is 
attributed to the fifth instalment, the fifth 
instalment still remains unpaid in full and 
tne sixth instalment has never been attempte 
ed to be paid; tuis makes the suit beyond 
sıx years Of the due date even of the 
sixth instalment. If, on the other hand, the 
Payment of Ks. 25 ‘18 attributed to the 
sixth, instalment the ftn instalment has 
never been paid and ihe payment itself 
keeps the sixiu instalment Bull unpaid in 
full. Tbe result is that the suit 18 still 
moie beyond the period of limitation, 

1 theretore conciude (1) thatin the circum- 
stances of the present case it is not'open 
to the plaintif to ask the Court to decide 
that he has waived the default when His 
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case has been all along that no default 
ever took place; (2) that if this question is 
open to be decided by us, I am coerced to 
hold that the defaults committed in March 
1927 and March 1928 have never been 
waived, and (3) that the case in Ramsekhar 
Prashad Singh v. Mathura Lal (5) is core 
rectly decided, but the decision is of no 
assistance in deciding the present case, (4) 
that the observations at p. 129* of Mukhdeo 
Singh v. Harakh Narayan Singh (19} are 
absolutely correct, but the case in Ram 
Chandra Nayek v. Gharbharan Ahir (6) has 
been incorrectly decided. For these reasons, 
I agree that this appeal should be allowed 
and the suit of the plaintiff dismissed with 
costs threughout. 


- D Appeal allowed. 
*Page of 11 Pat.—[#a.J 








RANGOON HIGH COURT 
Second Appeal No, 128 of 1938 
July 22, 1938 
Brauwp, J. 

MAUNG E MAUNG—AppgLiant 
versus 
R. M. N. L. V, FIRM—RESPONDENT 

Burma Land Revenue Act (II of 1876), 3. 19— 
Rules under, r. 51 (1)—~-Waate land—Sui* for posses- 
ston—Scope of r, 51—Meaning of “land-holder" and 
“eviction” — Constructive evistion — Refusal by 
Government to recognize original occupier as its per- 
missive occupant amounts eviction under r. 51— 
Original occupier having no right to possession cannot 
maintain suit for possession against persen subseguent- 
ly recognised by Government as occupier. 

A suitfor possession may be founded upon the mere 
fact of possession without any actual title. Posses- 
sion alone is sufficient to support a suit. Maung 
Kyaw v. Maung An (3) and Maung Naw v, Ma Shwe 
Hmat (4), relied on.  [p. 536, col. 1. 

Under r. 51 (1) of therules framed under s. 19, 
Burma Land and Revenue Act, until ha has been in 
occupation for twelve years. The possession of an 
occupier of available land, who hag not yet become 
a “lend-holder”, is purely permissive : he holds at 
the pleasure of the Government for so long as, and no 
longer than,the Government is pleased to leave him 
in possession and any moment the Government may 
dispossess him. It follows that the Government may 
install, instead of the original occupant, some one 
else, or may recognize the de facto occupation of 
some ons else, who has come to occupy the land in- 
stead ofthe original owner. It is clear that as 
between the occupier and the Government at any rate 
the occupier has no right or interest in the land : hs 
has a merely permissive foothold from which, he is 


liable to be evicted at any time before he has become 
` alandholder, |p. 534, sak. 2.) 


- The word “eviction” nead not necessarily have a - 


limited sense, Eviction in à narrow sense may mean 
the physical turning of a person out of possession of 
property. But as used in r. 51 it does not refer 
merely to a purely physical eviction but really means 
# the termination by the Government of permissive 
relationship arising under r. 51, Tf, the Government 
does anything which unequivocally points to its 
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intention no longer to recognize the permissive 
occupation of any particular oceupier, thenit has 
“evicted” that particular occupier within the mean- 
ing of r.51. Ifthe occupier is already de facto out 
of physical possession, then no eviction in that sense 
is either necessary or possible. The first occupier 
thus constructively evicted has no right of possession 
and has therefore no locus standi to filea suit for 
possession against the other person who is subsequent- 
ly recognized by the Government as its permissive 
occupant. Maung Po Uho v. Maung San Bwin (2) 
relied on. {ibid.] 

S. A. from the judgment of the Dise 
trict Court, Myaungmya, in O. A. No. 1 
of 1938. 

Mr. Hunoose, for the Appellant, 

Mr. Kalyanvala, for the Respondent. | 

dJudgment.—This is a second appeal in 
a case which was originally tried in the 
Court of the Sub-Divisional Judge of 
Wakema. The facts out of which the suit 
arose are these. The plaintiff was a 
Chettyar Firm while the defendant was a 
cultivator who was in possession at the time 
of the commencement of the suit of a 
small parcel of paddy land comprising some 
9 acres orso. Thisland was divided into 
two parts which are holdings Nos. 218 and 
219. For the purpose of the judgment 
which I am about to deliver, I need not 
distinguish between these two parts, although 
I note that inthe Courts below there has 
been some argument as to what the history 
of the two individual parts has been. For 
my present purpose, it is sufficient if I 
deal with the question asif there were one 
piece of land. The land, from what T know 
about it, was originally a piece of jungle 
land uncultivated, lying waste andin that 
condition at some date prior to the year 
1930 a man named Maung Po Han and his 
wife Ma Thein took possession of it. They 
seem to have cultivated it for two years or 
so, aud on October 22, 1930, there is a 
record of a sale by Maung PoHan and Ma 
Thein of 4°33 acres, which represents, I 
think, holding No 218 to the plaintiff. 
From 1930 onwards until 1935 or 1936 
the plaintiff enjoyed the land. He did not 
himself cultivate it but he let it out to 
tenants, For the years 1930-31 and 1931-32 
he let it to the persons who sold it to him, 
namely Maung Po Han and Ma Thein. 
For the years 1932-33 and 1933-34 there 
was a lease, which is Ex. G, to a person 
named Maung Ba In. For the year 1931-35 
there was a lease of this land together 
with other Jand to three people,Saya Gale 
(a) Ko Ismanin, Hyder Ali and Ful 
Mahomed (Ex. H). In 1935-s6 there was 
a lease. which is Bx, J to Hyder Ali and 
Ismanio, and for the year 1936-37 there 
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was a lease (Ex. K} to the same persons, 
Up tothe year 1934, there is no doubt that 
‘the plaintiff was the person who was entered 
‘upon the assessment roll and was assessed 
‘to and paid Government land revenue 
‘in respect of the land. But, inthe year 
' "1934-35, it is equally plain, indeed I think 
-it is conceded, that the land revenue at any 
rate was not paid by the plaintiff, although 
there has been some dispute of fact in 
the Courts below as to whether the tenants 
of the plaintiff in that year actually did 
cultivate this land together with other land 
they had leased or whether they did not, 
At that point I think perhaps [ had 
better consider, by a reference to the 
-Lower Burma Land Kevenue Manual, what 
is the position cf a person who occupies 
waste land for purposes of cultivation in 
the manner in which this land was first 
„occupied by Mauug Po Han and his wife 
“Ma Thein. The Lower Burma Land and 
-Reverue Act, 1876, by s. 19 gives power 
.to the Local Government frcm time to 
time to make rules to regulate temporary 
occupation of wasie land and to empower 
any Revenue Officer to eject any person 
_oceupying, or continuing to occupy, such 
land in contravention of such rules. By 
-Tules made by the Local Government the 
. provisions were brought into force relating 
. to temporary occupation of available land. 
“That is in Ob. IX of the Lower Burma 
.Land Revenue Manual, 1911, at p. 54. It 
-is r. 51 that is the relevant rule for the 
present purpose. It says: 
“51 (1) Any person entering for purposes of 
| cultivation upon any land over which no person 
has any rights specified in s. 6 or which has not 
: been allotted by Government under s. 20 or 8, 21 
or reserved for any purpose under apy provision 
. of law (hereinafter referred to as ‘available land’), 
or the successor of such person, shall ordinarily 
‘be permitted to occupy such land on payment of 
land revenue, but shall be liable to eviction so 


“Jong as he has not obtained the status ofa land- 
holder.” 


I should say that an occupier dces not 

‘ obtain the status of a landhclder until he 
has been in occupation for 12 years. As I 
read r. &1, the possession of. an occupier 
` of available land, who has not yet become 
' a “landholder”, is purely permissive: he 
holds at the pleasure of the Government 
for so long as, and no longer than the 
Government is pleased to leave him in 
| Ppessession and apy moment the Govern- 
ment may dispossess him. And I thinkit 
follows that tue Government may install, 
_ instead, of the original occupant, some 
. one ‘else, or may reccgnize the de facto 
occupation of some one else, who bas come 
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to occupy the land instead of the original 
owner. It is abundantly clear that as 
between the occupier and the Government 
at any rate the occupier has no right or 
interest in the land: he has a merely 
permissive foothold from which, to use the 
words of r, 51, he is liable to be evicted 
at any time before he has become a 
landholder. I may perhaps now consider, © 
because something may tura upon it, what 
is meant by eviction. Eviction in a narrow 
sense may mean the physical turning of a 
person out of possession of property. But 
the meaning to be put upon the word in 
this rule must of course be governed by 
its context. I am sure that it doss not 
refer merely to a purely physical eviction. 
Indeed, that cannot be so, because it does 
not follow that the occupier need be- in 
physical occupation. He may, as in this 
case, have let it out toa tenant. What I 
think eviction really means is the terminae 
tion by the Government of that permissive 
relationship which I have described as 
arising under r. 51. In my judgment, if 
the Government does anything which un- 
equivocally points to its intention no longer 
to recognize the permissive occupation of 


-any particular occupier, then I think it has 


“evicted” that particular occupier within 
the meaning of r. 51. AsI have already 
pointed out, no physical eviction. may be 
necessary, or even possible. If the occupier 


‘is already de facto out of physical posses- 


sion, then no eviction in that sense is either 
necessary or possible. In Upton v. Townend 
(1) Jervis, O. J. in dealing with the word 
“eviction” gave this—I will not say defini- 
tion—explanation. The facts of this case 
can have no bearing on ours but I refer 
to it merely for the purpose of showing that 
the word “eviction” need not necessarily 
have a limited sense: 


“It is extremely difficult at thé present day to 
define with technical accuracy what is an eviction. 


_ Latterly, the word has been used to denote that 


which formerly it wasnot intended to express. - In 
the language of pleading, the party evicted was 
said to be expelled, amoved, and put out. The 
word eviction—from evincere, to evict, to dis- 
possess by a judicial course—was formerly used to 
denote an expulsion by the. assertion of a title 
paramount, and by process of law. But that sort 
of eviction is not necessary to constitute a suspen- 
sion of the rent, because it is now well-settled, 
that, if the tenant loses the benefit of the enjoy- 
ment of any portion of the demised premises, by 
the act of the landlord, the rent is thereby sus- 
pended. The term ‘eviction’ is now propularly 
applied to every class of expulsion or amotion, 


- Getting rid thus of the old notion of eviction, I 


think it may now be taken to mean this—not a 
(2) (1855) 17 O B 30; 25 L J OP 44; 1 Jur. W s) 1089; 
104 R R 562, 
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mere trespass and nothing more, but something of 
. & grave and permanent character done by the land- 
lord with the intention of depriving the tenant of 
the enjoyment of the demised premises. If that 
may in law amount to an eviction, the jury would 
very naturally cut the knot by finding whether or 
not the act done by the landlord is of that character 
and done with that intention ” 


That leads me to think, as I have Said, 
that anything done by the Government 
with the intention no longer of recognizing 
the occupier as the permissive occupier of 
the Government amounts to an “eviction” 
within the meaning of r.51. I have dealt 
with that, Tam afraid, at some length; but 
having done so, itis necessary for me now 
to return to the facts’ of the case. On May 
28, 1935, a revenue proceeding was opened 
in the Myaungmya district at the instance 
of the present plaintif. I have alreidy 
said that the revenue for 1934-35 was not 
assessed in the plaintiff's name. He accord- 
ingly, applied to be assessed for that year. 
An enquiry was held by the Township 
Officer of Moulmeingyun at which he heard 
evidence as to who had worked the land— 
that of course is not evidence in these pro- 
ceedings—and eventually he made a report 
which finally found its way to the Deputy 
Commissioner; and the Deputy Commis- 
sioner in those proceedings madea final 
order on November 26, 1935, in these 
words: 

“Paragraph 539, Land Records Manual, justifies 
the treatment of this holding as abandoned. I see 
no reason to differ from my predecessor's order 
which indeed I doubt if I have any right to review. 
The applicant may be informed.” 


I am not quite sure what his predecese 
sor’s order had been, but the effect of that 
order was that, to my mind, the Deputy 
Commissioner declined to recognize the 
plaintiff as any longer the permissive 
occupier from the Governmeut of this land. 
I may say in passing that there was no 
appeal from that decision to the Commis- 
sioner, as there might have been if the 
Plaintiff had desired. At some date during 
1935 or 1936 we know asa fact that the 
present defendant went into actual occu- 
pation of this land. There isa dispute as 
to the exact date upon which he did s9, 
but it is conceded that by June 1936, the 
defendant was in physical occupation of 
the land. And on June 24, 1936, the 
defendant Maung E Maung filed a revenue 
proceeding by which he asked to be assessed 
to land revenue in respect of this land upon 
the ground that he was the permissive 
occupier of it under the Government. That 
again was enquired into: evidence was 
taken and finally on June; 14, 1937, a 
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final order was made by the Deputy 
Commissioner in which he found that the 
land was being worked by E Maung and 
that E Muinng's name should be entered 
in the register as ths aasessee of this land. 
To my mind these two events, first of all 
the refusal by the Deputy Commissioner 
to recognize the plaintiff any more as the 
Government's permissive occupant of the 
land, and secondly, the Deputy Oommis- 
sionsr's definite recogaition of the defendant 
as the Government's permissive occupant 
of this land, amount in substance and in 
fact to an eviction by the Government of 
the plaintiff under r. 51. The Govern- 
ment has, in short, expressly recognized and 
acted upon a condition of affairs which is 
inconsistent with any further recognition of 
the plaintiff as the Government’s permissive 
occupier. In these circumstances I feel no 
doubt myself but that there has bean a 
constructive eviction in this case. I say 
constructive eviction because, as I have 
already pointed out, no physical eviction 
was possible, the plaintiff being already 
out of possession. In Maung Po Cho v. 
Maung San Bwin (2} a two Judge Bench 
of this Uourt seems also to have been 
willing to adopt a liberal construction of 
the word “evict”. They say this: 

“But if s. 19 of the Act and rr. 51 and 52 be 
read together, we think that a broader construc- 
tion must be put on the provisions of these rules. 
It is quite clear from s. 19 and r. 51 that the 
intention of the Legislature and of the Local 
Government was that the temporary occupier should 
be in the position of what is known in England as 
a tenanteat-will, and that the duly constituted 
Revenue Officer should have the power to evict 
such tenant if the land were required for other 
purposes. In the present case the Deputy Commis- 
sioner passed orders that the plaintifis should 
leave the land after the conclusion of the culti- 
vation season. That being so, and having regard 
to the clause in r. 51 to the effect that the tem- 
porary cultivator is liable to eviction, we are of 
opinion that if the cultivator had at the end of 
the oultivating season refused to leave the land he 
would have been occupying the land in constraven- 
tion of r. 51, and would therefore have made 
himself liable to eviction under r. 52, We do not 
think that it is open to the Civil Courts to consi- 
der the propriety of the order of the Revenue 
Officer in such a case. The plaintifis had no right 
as against Government beyond that of temporary 
occupation. That is clear from the clause inr, 51 
as to liability te eviction. And that liability exists 
independently of any reason thera may be for 
evicting them. If the plaintifs were dissatisfied 
with the order of the Revenue Officer, their remedy 
was to apply to the Commissioner, which they did 
actually do.” 


The difference between this case and 


eg 3 R 171; 86 Ind, Cas. £3]; AIR1925 Rang, 
203. 
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that, is that in the case before me the 
occupier was already out of possession, 
while in that case, he was still in possession. 
No order by the Deputy Commissioner for 
him to leave waseitber possible or proper 
in the case before me, because he had 
alreadv left, but nonetheless, in my view, 
the order of the Deputy Commissioner is 
not consistent witha state of affairs which 
any longer recognizes the permissive 
occupancy of the plaintiff. If that be right, 
then, the pesition in this suit is as follows. 
Ido not propose at this stage to embark 
upon an analysis of what the legal charac- 
teristics are of the permissive occupancy 
conferred upon a cultivator under r, 51. 
But it is quite clear, if the view I take 
is the right view, that in this case the 
plaintiff is a person who no longer bas even 
the status of a permissive occupier. On the 
contrary, upon the view I have taken of 
the effect of the Deputy Commissioner's 
order in 1936, the defendant is the person 
who now<ccupies the positicn of permissive 
cccupier under r. 51. For that reason, it 
seems to me to be clear that there is not 
at the present moment even a right to 
possession upon which the prerent plaintiff 
can base his cavse of action. For the present 
purpose I am quite prepared to accept the 
rùlings in Maung Kyaw v. Maung An (3) 
and Maung Naw v. Ma Shwe Hmat (4°. 
Both those cases have decided that a suit 
for possession may be founded upon the 
mere fact of possession without any actual 
title. Possession alone is sufficient to support 
asuit. And if, indeed, this plaintiff were 
in that type of permissive occupation that 
I have endeavoured to describe in relation 
to this land, it is quite clear upon these 
two authorities that ke would be enabled 
to maintain his suit against another person’ 
who endeavoured to dispossess him. But 
of course it isan entirely different thing 
when it is found tas I have found) that the 
right to permissive occupation in this cese 
rests not with the plainiiff but with the 
defendant. Upcn that view of the maiter, 
I think that this appeal must succeed, The 
Sub-Divisicnal Judge who tried this case, 
although on grounds somewhat different 
from those upon which I have rested my 
judgment, dismissed the plaintiff's suit for 
pessession. I shall accordingly order that 
the decree of the Sub-Divisional Court be 
restored. ‘The appellant. I think, is entitled 
to costs in this Court and in the District 
ea eC Diha ai 
35 2 B). ; nd. Oas. 772; ATRI915L B 
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Court and I shall assess the costs in this 
Court at five gold mohurs. 


S. Appeal allowed. 


SIND JUDICIAL COMMISSIONER'S 
COURT 


Criminal Revision Application No. 270 
of 1938 
November 9, 138 
. Days, J. O. AND WesTon, J. 
MAHOMED NAGMAN-— APPLIGANT 
versus 
ZULLEKHAN—OPPONENT . 
Criminal Procedure Code (Act V of 1898), s, 488 


(2)—Section contemplates order for arrears of 
maintenance payable from date of application—Re- 


‘lationship of husband and wife existing on date of 


application—Magistrate can order husband to pay 
maintenance from date of application until expiry 
of period of iddat—Huaband cannot evade payment 
by divorcing wife in middle of proceedings. 

There is nothing in the provisions of s. 488, 
Criminal Procedure Code, which suggest that a 
husband can avoid payment of sums which a 
Magistrate might order to be paid under s. 488 (2) 
by divorcing his wife in the middle of the pro- 
ceedings. The proper date to be considered for an 
order under s. 488 (2) is a date on which the 
application was made. If, on the date on which the 
application is made, relationship of husband and wife 
exist, the Magistrate has jurisdiction to pasa an 
order under s. 488 (2) directing the husband to 
pay sums due on account of maintenance from the 
date of that application until the period of iddat 
has expired. Skah Abu Ilyas v. Ulfat Bibi (U), 
referred to. 

Cr. Rev. Appl. to revise order of the 
Additional City Magistrate, Karachi, dated 
June 18, 1938, 

Mr. Tarachand Khimandas, 
Applicant. 

The Advocate General, for the Opponent. 

Davis, J C.—This is a revision applica- 
tion to this Court from an order of the 
Additional Oity Magistrate, Karachi, order- 
ing the applicantto pay maintenance of 
Rs.3 per month tohis wife Zullekhan and 
Re. 1-8-0 to his infant daughter Aidan 
from May 30, 1935, the date on which 
Musammat Zallekban applied under a. 488, 
Criminal Procedure Code to March 13, 
1937, the dateof the expiry ofthe period 
of iddat, because during the pendency 
of these proceedings the husband on Decem- 
ber 14, 1936, divorced his wife. It is 
contended on behalf of the husband in 
this revision application that the fact that 
he divorced his wife pending these pro- 
ceedings deprived the Magistrate of juris- 
diction, as s. 485, Criminal Procedure Code, 
contemplates an order only as to future 
maintenance. But refereace tos. 488 (2), 


for the 
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Criminal Prccedure Code, quite clearly 
shows that the section contemplates an 
order for arrears of maintenence payable 
from the date of application, 

In this case the proceedings have bern 
prolonged owing to mistake of the two 
learned Magistrates who dealt with this 
case from time to time. In the first in- 
stance when the application was made the 
husband came forward with a promise to 
maintain the wife and the Magistrate 
passed an order embodying this agree- 
ment. The opponent, however, failed to 
abide by the terms of this agreement and 
his wife was compelled to come and 

- ask the Court to order maintenance in 
accordance with the terms of the agreement 
which the Court had made its own order; 
and the learned Magistrate who then dealt 
with the application refused to listen to 
theobjections of the present applicant, 
the husband, as tothe powers of his pre- 
decessor to make an order embodying the 
compromise until payments of arrears 
under this compromise had been made. 
The present applicant. the husband, then 
came to this Courtin revision and this 
Court came to the conclusion that the 
Magistrate in embodying the terms of the 
agreement between the husband and wife 
in his order in the first instance, had 
exceeded his jurisdiction, because the 
compromise order provided something 
more than themere payment of mainten- 
ance; it provided for conditions as to the 
wife's behaviour to her husband. 

‘ This Court also was of opinion that the 
Magistrate who refused to hear the appli- 
cant when he objected to the order of the 
Magistrate which embcdied the compro- 
misa, had acted without jurisdiction and 
that he had no power to impose an order 
that arrears due under the compromise 
should be paid before he would listen to 
the applicant; and this all took time; but 
wedo notsee why the wife should suffer 
because a husband failed to honour the 
compromise to which he was a party and 
because ths learned Magistrate who dealt 
with the wife's application made some mis» 
take inlaw. Itisclear that when the High 
Court set aside the two orders of the 

Magistrate which they thought were wrong, 
they sent the case back to be heard on the 
original application dated May 30, 1935, 
and itis this original application of the 
wife. thatthe Additional City Magistrate, 
the third Magistrate to deal with the case 
"has taken asthe basis of the proceedings 
before him and asa date from which he 
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has ordered maintenance to be paid under 
s. 488 (2), Criminal Procedure Code. In 
this, we think, he has acted quite rightly 
and we can see nothing in the provisions 
of s, 488, Criminal Procedure Code which 
suggest that a husband can avoid puy- 
ment of sums which a Magistrate might 
order to be paid under s. 488 (2) hy 
divorcing hie wife in the middle of the 
proceedings. 

It.is said that the case in Shah Abu Ilyas 
v. Ulfat Bibi (1) is authority for the state- 
ment thatthe relations of husband and 
wife must subsist throughout all the pro- 
ceedings, however prolonged, under s. 488, 
Criminal Procedure Code, if the Magistrate 
isto have jurisdiction. But we think the 
proper date to be considered is a date on 
which the application was made. If, on 
the date on which the application is made, 
relations of husband and wife exist as in 
this case, we think the Magistrate has 
jurisdiction to pass an order under s. 483 
(2) directing the husband to pay sums due 
on account of maintenace from the date 
of that application until the period of 
iddat has expired, It is also urged in 
this case that the wife could not under 
s. 488 (3), Proviso 2, have asked for arreare 
of maintenance because morethan a year 
has’ passed, but that Proviso merely lays 
down that a warrant shall not issue for the 
recovery of any amount due under the 
section unless application is made within 
the period of one year of the date from 
which the amount sought to be recovered 
became due and in this case the amount 
which the wife seeks to recover became 
due under the order ofthe Magistrate on 
the date of that order, which is June 18, 
1938. Clearly the application wasin time, 
We see no merits in this application in 
any way and dismiss it accordingly. 


S. Application dismissed. 
(1) 19 A 50; A W N 1896, 173. 


MADRAS HIGH COURT 
Appeal No. 5i of 1934 
September 22, 1938 
VARADAOHARIAR AND PANDRANG Row, JJ. 
A. VIJIARAGHAVALU NAIDU AND OTHERS 
—APPELLANTS 
versus 
R. M.A, R. Ru. ARUNACHALAM 
CHETTIAR AND OTHERS—RESPONDENTS 

Transfer of Property Act (IV of 1882), ss. 55 (8), 
134—Mortgagee becoming insolvent--His claim under 
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mortgage gold by Receiver by auction—Auction- 
purchaser bringing suit on mortgage without implead- 
ang Receiver, before execution of fermal registered 
deed of sale — Suit held not maintainable by pur- 
chaser as assignee -- Posttion of purchaser as sub- 
morigagee held would not be availed of in absence of 
Receiver as party. 

A sub-mortgagee may maintain a suit against the 
original mortgagor. Mg. Po Hla v. Ma Ngwa Sint (3), 
dissented from. 

[Case-law relied on.] 

A mortgagee became insolvent and the Official 
Receiver in whom the assets vested purported to sell 
by auction several itemsof the insolvent’s property 
including the claim under the mortgage and the 
plaintig purchased them, but a formal sale deed was 
not executed till after one year by some reazon an 
other. The purchaser sued on the mortgage before 
the formal registered sale deed was executed, without 
impleading the Official Receiver asa party to the 


suit : 

Held, that the purchaser could not sue as an assignee 
of the mortgage right in the absence ofa registered 
deed of transfer. Fanny Skinner v. Bank of Upper 
India, Lid. (1), relied on. 

Held, also that even if the purchaser could be 
regarded as having a lien or charge for the amount he 
paid on the properties agreed to be sold by the 
Official Receiver under s. 55 (6), Transfer of Property 
Act and hence in the position of a sub-mortgages, 
the analogy of a sub-mortgages could not help the 
purchaser having regard to the frame ofthe suit 
to which Official Receiver was not impleaded asa 


arty. 
X Hala, also that it was not right to place the person 
holding a statutory charge unders. 53 (6) on thesame 
footing as a ‘transferee’ contemplated by s. 134. 
A. against the decree of the Sub Judge, 
Knumbakonam. in O. S, No. 38 of 1930. 
Mr. A. V. Narayanaswamy Iyer, for the 
Appellants. 
Messrs. C. S. Venkatachariay and D. 
- Ramaswamy Iyengar, for the Respondents. 


Varadacharlar, J.—The original appel- 
lant sued for the recovery of a sum of money 
alleged to be due under a mortgage deed 
Ex. A, executed by defendant No. 1 in 
favour.of one Narayana Chettiar, on Decem- 
ber 14, 1914. Narayana Chettiar became 
insolvent in 1924. The Official Receiver in 
whom the assets of Narayana Ohettiar 
vested purported to sell by auction several 
items of the insolvent’s property including 
the claim under the suit mortgage and the 
plaintiff purchased them oa March 19, 1929. 
Tke plaintiff purchased the items thus 
sold fora sum of Ks. 1,010 which was paid 
on March 19, 1929, itself. The sale appears 
to have been sanctioned by Court on 
April 17, 1929, but for some reason or other 
a formal sale deed was not executed till 
April 30,1930. The mortgage deed fixed 
a period of three years for payment and 
the 12 years under Art. 132, Limitation Act, 
would thus have expired on December 14, 
1929. The appellant was accordingly 
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obliged to institute this suit on Decem- 
ber 14, 1929, even though no sale deed in 
his favour had by that time been executed 
by the Official Receiver. Though the mort- 
gage purported to be for Re, 15,000, the 
plaini stated that only a sum of Rs. 5,500 
had been advanced under the document 
and it claimed to recover that amount 
with interest, limiting the total claim to 
Rs 10,900. The plaint was at one stage 
rejected by the lower {Court but later on if 
was restored. After this restoration, defen- 
dant No. 1 filed a written statement raising 
various pleas of fact and questions of law. 
On the facts, he contended that the morte 
gage deed was nominal and no money had 
been received by him under that deed. As 
a point of law, he contended that the plain- 
tiff had no right to maintain the suit in 
the absence of a registered sale deed. He 
also contended that the restoration of the 
suit after the plaint had once been rejected 
was invalid, as the Court had no power so 
to restore and the only remedy of the plain- 
tiff was to appeal against the rejection of 
the plaint. 

On the evidence, the learned Subordinate 
Judge was of opinion that the mortgage 
deed was supported by consideration only 
to the extent of Rs. 1,000 but as the Judge 
decided the questions of law against the 
plaintiff he dismissed the suit. Hence this 
appeal. Dealing with the question of law, 
we do not think it necessary to express any 
opinion on the validity or otherwise of the 
order restoring the plaint to file because 
we have come to the conclusion that the 
plaintiff must fail on the ground that he 
had no right to maintain the suit. In the 
lower Court, it appears to have been con- 
tended that the plaintiff could,in some 
sense, be regarded as an assignee of the 
mortgage right and entitled to sue as such, 
even in the absence of a registered deed 
of transfer. This contention is obviously 
untenable [sea Fanny Skinner v. Bank of 
Upper India, Ltd. (17), and has rightly not 
been persisted in before us. The learned 
Oounsel for the appellant tried to sustain 
the suit on a different ground, He contend- 
ed that as his client had paid Rs. 1,010 
on March 19, 1929, he was under s. 55 (6), 
Transfer of Property Act, entitled toa lien 
or charge for that amount on the proper- 
ties agreed to be sold by the Official 
Receiver and he argued that as the holder 


(1) 57 A 314; 155 Ind. Oas. 743; A I R 1935P O 108; 
621 A115; 7R P O 214;38 O WN 834; (1935) M W N 
726; (1935) O W N 711; 42 L W 172;69 M L J 158; 37° 
Bom. L R 625; 61 OL J 477 (P Oh 
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of such a lien or charge, the plaintiff stood 
in the same position as a sub-moritgagee 
who was entitled to sue not merely his 
mortgagor but even the original mortgagor. 
To this line of argument various objections 
have been taken on behalf of the respon- 
dents. It has first been contended that this 
new hasis of claim should not be permitted 
‘to be advanced at all because it will change 
the nature of the case. In support of that 
contention reliance was placed upon 
Mahesha Mal v. Natha Mal (2). It was 
next contended that s. 55 (6), Transfer of 
Property Act, has no application to the 
facts of this case at all, because the contract 
to sell has not fallen through but has 
admittedly been carried out though sub- 
sequent tothe institution of the suit. It 
was also contended that the question of 
fact as to who was the party in default will 
have to be investigated before s. 55 (6), 
Transfer of Property Act, could be invoked 
and that it was too late for the plaintiff to 
ask for this question being now investi- 
gated. It was finally contended that even 
if the plaintiff could be regarded as entitled 
to rely upon this line of argument, the 
analogy of a sub-mortgagee cannot help 
the plaintiff in the circumstances of the 
present case, having regard to the frame 
of the suit. As we are of opinion that this 
last contention must succeed, we do not 
express any views on the other objections. 
An extreme contention was urged on 
behalf of the respondent that a sub-mort- 
gagee had no right to sue the original 
mortgagor at all and reliance was placed 
‘in support of this contention on Mg. Po 
Hla v. Ma Nowa Sint (3). It must, how- 
-ever, be stated that there are several deci- 
sions of this and other High Oourts taking 
‘a different view: Muthu Vijia v. Venkata- 
‘chalam Chetti (4) at p. 38, Ramaswami 
Pillai v. Muthu Chetti (5), Muthukrishna 
‘Iyer v. Veeraraghava Iyer (6), Kanhai Lal 
v. Mahadeo Prasad, 18 Ind. Oas. 389 (7), 
Vellayan Chettiar v. Mahalinga Pathan (8) 
and Bansi Lal Bhagat v. Durga Prasad (9), 
Without pausing to examine how far the 
‘reasoning of the Rangoon judgment is 
(2) A I R1933 Lah 676; 144 Ind. Cas. 390; 14 L 640; 


.84P L R 767; Ind. Rul. (1933) Lah, 463, 
5119 A IR1937 Rang. 56; 167 Ind. Oas. 449; 9 R Rang, 


(4) 20M 35 at p 38;6 M L J 235, 
(5) 34 M53; 5 Ind. Oas. 834; (1910) M W N 281. 
(6) 38 M 297; 21 Ind, Cas, 316; A I R 1915 Mad. 1031; 
25 ML J 356 (F B). 
- (7) 18 Ind. Cas, 389. ` 
. (8) (19381 M L J 171; 173 Ind, Oas.:781; AIR 
1938 Mad. 30 


d. 30. 
(9) 9O LJ 429;2 Ind. Ons, 645, 
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consistent with this line of authority, it 
seems to us sufficient to point out that the 
learned Judges of the Rangoon High Voart 
have lost sight of Form No. 11 in Appen- 
dix D, Civil Procedure Code, which clearly 
contemplates a suit by a sub-mortgagee 
in which he can ask for relief by way of 
sale of the property comprised in the 
original mortgage. While we are therefore 
prepared to hold that a sub-mortgagee may 
Maintain a suit against the original mort- 
gagor, there are difficulties in the frame 
of the present suit which make it impos- 
sible for us to give relief to the plaintif 
on this basis. 

At the outset we have to observe that the 
Official Receiver, who for the purposes of 
this argument must be regarded as plain- 
tifs mortgagor, has not been impleaded 
as a party to this suit. It has been argued 
by the learned Oounsel for the appellant 
that he would at best be a pro forma 
party and not a necessary party and that 
though in the interests of justice the plain- 
tiff could have asked for his being im- 
pleaded even at a later stage, such a 
step had become unnecessary by reason of 
the fact that on April 30,1930, the Official 
Receiver had executed a formal sale deed 
in favour of the plaintiff himself. This 
line of argument ignores the nature of the 
relief which a sub-mortgagee is entitled to 
claim as against the original mortgagor, 
The several clauses in Form No, li of 
Appendix D to the Oode clearly show that 
what is contemplated - in the suit there 
dealt with is that for the purpose of realiz- 
ing the amount due under the sub-mort- 
gage, the sub-mortgagee may ask the Court 
to bring the orginal mortgaged property 
to sale and the balance of sale proceeds 
that may remain after satisfying the 
amount due under the sub-mortgage will 
be -paid to the original mortgagee. For 
this purpose, it is necessary that an account 
should be taken not merely in respect of 
what is due under the original mortgage 
but also in respect of what is due under 
the sub-mortgage. The form also contem- 
plates an opportunity for the original morte 
gageo to pay up the amount due to the sub- 
mortgagee plaintiff. These indications do 
not justify the contention that even in the 
absence of the original mortgagee, a sub- 
mortgagee can in some sense seek to repre 
sent the original mortgagee and claim to 
recover the whole amount due under the 
original mortgage, leaving it as a separate 
question to be decided between himself and 
the original mortgagee as to bow much 
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each of them is entitled to out of the origi- 
nal mortgage amount. In other circum- 
stances, part of the difficulty that has arisen 
in the present case could have been avoid 
ed by reason of the sale deed, Ex. G, but 
it so happened that that sale deed was 
executed several months after the expiry 
of the 12 years pericd, with the result that 
on that date the Official Receiver as repre- 
senting the criginal mortgagee could not 
have claimed payment to himself of the 
original mortgage amount. The plaintiff 
could stand in better position so far as the 
tights derived under the sale, deed Ex G 
are concerned, 


If, in the suit, as originally instituted, 
he is to be regarded only as in the position 
of a sub-mortgagee, he could have claimed 
only the amount advanced by him, in res- 
pect of which the law gives him a charge 
and not the amount due under the original 
mortgage. It is only for the purpose of 
realizing the amount due to him under 
that charge that he could have sought the 
aid of the Court to bring the mortgaged 
property to sale to the extent necessary to 
satisfy his own charge on this basis; the 
plaintiff is also met by other insuperable 
difficulties arising from the frame of 
the suit. It seems to us futile to ask the 
Court to settle the amount due on foot of the 
sub mortgage in the absence of the 
sub-mortgagor. The further difficulty in 
this case is that the plaintiff his recovered 
some amounts out of some of the items 
purchased by him, but the parties are not 
agreed as to the amount realized by the 
plaintiff from out of the other properties 
included in the sale in his favour. If, from 
out of the other items, the plaintiff had 
realized more than what was due to him 
for the Rs. 1,010 and interest thereon, he 
obvinusly could not maintain the suit as 
nothing would then be due to him under the 
sub-mortgage. Again, the sale in his favour 
covers a large number of items and the 
charge under s. 55 (6) will attach to all 
those items. No reference has besn mada 
to those items in this suit and the plaintiff 
as a charge-holder will not be justified in 
throwing the whole charge upon one item 
of property covered by the charge. In view 
of these considerations, we do not think 
any useful purpose will be served by per- 
mnitting the appellant’s learned Counsel to 
put forward the new line of argument that 
he attempted to advance before us. 

With reference to the authorities relied on 
by him, we may also point out that some 
of them related to mortgdges of promis- 


COMMISSIONER OF INOOMB-TAX v., MRTRO-GOLDWYN MAYER, LTD. (BOM.) 


183 10 


sory note debts and proceeded on the 
analogy of s. 134, Transfer of Property Act, 
It would be difficult in the preSent case to 
apply the principle of those eases becuase 
on the date of suit, the plaintiff can in no 
sense be regarded as a “transferee”. The 
utmost that he could claim was a statutory 
charge under s. 55 (6) and it does not seem 
tous right to place a person possessing 
such a charge on the same footing as a 
‘transferee’ contemplated by s. 134, Trans- 
fer of Property Act. The appeal must 
accordingly be dismissed on the ground 
that the plaintiff had no right to maintain 
the suit. In this view, it is unnecessary 
to deal with the question of ‘the quantum 
of consideration raised in the lower Court. 
The appeal is accordingly dismissed with 
costs, one set, to be equally distributed 
between respondents Nos. 1 and 4. 


N.B. Appeal dismissed. 
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BOMBAY HIGH COURT 
Oivil Reference No. 10 of 1938 
November 2, 1938 
Beaumont, C.J. AND RANGNBKAR, J. 
COMMISSIONER or INCOME-TAX, 
BOMBAY 
versus 
METRO-GOLDWYN MAYER (INDIA), 
Lrp.— AssEssHES 

Income Tax Act (XI of 1922), sa, 42, 43—“ Prop- 
erty in British India”, means tangible property— 
Expression “through or from any business connec- 
tion", denotes element of continutty—-Held on facts 
that there was business connection between two 
companies, 

Section 43, Income Tax Act, is really only machi- 
nery for giving effect to 8. 42, and the mere 
appointment of an agent under s, 43 would be of no 
consequence unless sax can be levied unders. 42, 
“ Property in British India’ under s. 42 means 
tangible property. The expression “through or 
from any business connection” denotes some ele- 
ment of continuity in the relationship between the 
person in India who makes the profits and the 
non-resident who receives them. A single transac- 
tion would not fall within the section. 

The non-resident company named Culvert Export 
Corporation of New York and the assessee carrying 
on` business in British India namely the Metro- 
Goldwyn Mayer (India), Limited, were corporations 
registered in America. The former which was the 
owner of exclusive rights in India of certain motion 
pictures, entered into an agreement with the 
latter. The agreement described the former as vendor 
and the latter as vendee. The agreement recited that + 
the vendor owned the exclusive rights in India, 
among other places, of the motion pictures therein 
mentioned and that the vendee desired to purchase 
the vendor's motion picture rights in the territory 
on terms and conditions thereinafter set . forth, 
The vendor then sold to the vendee ‘for a period- 
cf one year sole dnd exclusive rights to re-sell, 
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exhibit, lease and otherwise exhibit throughout the 
territory ail motion picture productions controlled 
or purchased by the vendor. Then the vendor en- 
tered into contracts under which he had to perform 
various acts which were intended to have the effect 
of making the user of these productions by the 
vendee profitable. Then the vendee entered into 
various contracts under which he had to provide 
sufficient eales force, and he had to pay seventy 
per cent. of the takings to the vendor and to de- 
liver accounts ana make remittances weekly with 
an allowance for bad debts. He had to take all 
necessary steps to protect the property of the vendor 
in respect of the copyright, and so forth;bhe had 
to advertise, and was not to assign: 

Heid, that the arrangement between the partics 
was not a partnership; it was something 1n the 
nature of a license and certainly not a sale out 
and out. Taking the document aga whole, it was 
perfectly plain that there was a business connec- 


tion between these two companies, under which the. 


non-resident company Was to acquire seventy per 
cent. of the takings which must necessarily m- 
volve that profits or gains were made by him from 
or through this business connection. 


Ce Ref. made by the Commissioner of 
Income-tax, Bombay. 

Mr. M. C. Setalyad, Advocate-General, 
for the Inccme-tax Commissioner. 

Mr. F. J. Coltman, for the Assessees. 

Beaumont, ©.J.—This is a reference 
made by the Commissioner of lncome-vax 
Taising two questions; (1) Whetner on the 
facis of this case, the Assistant Commis- 
sioner was right in law in aeeming the 
assessees agents for Oulvers Export Uorpora- 
tion, and (Z) waetheron the tacts of this 
case the Assistant Uummissiouer Was ccCIrecs 
in law in applying r. 33 generally. We are 
told by Mr. Uoltman for the assessees that 
the second question has been adjusted 
between the assessees and the Commis- 
sioner; ana by consent of the parties, that 
question is struck cut and we only have to 
deal with the first question. ‘I'he first 
question is not, 1 think, very nappily 
expressed, because it seems to rane a 
question only under s. 43, Income ‘Lax 
Act, whereas ıb is clear from the terms 
of the reference that tne question arises 
both under s. 43 and under s. 43, if 1b 
was only a questiun under s. 43, 1b woula be 
merely ot academic interest. Section 42 
provides : 

“(1) In the case of any person residing out of 
British India, all protits or gaius accruing or 
arising, to such person, whether direoly or 
indirectly, through or from any business connec- 
tion or properly in Jritish Jnuie, shall pe 
deemed to be imcome acciumg or arising within 
british India, and shall be chargeable tu income- 
tax in the name of the agent ot any such person, 
and such agent shall be deemed tube for ul! the 
Purposes of this Act, the assesses in respect of such 
“ncome-tax.” 

‘nat section requires, first of all, that 


there should be prohts or gains accruing or 
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arising to a person residing outside British 
India and tose protits or gains must directly 
or indirectly arise from or through a 
business connection or property in British 
India. When that happens, an agent can 
be charged, but of course, there may be 
no agentiu British India, and to get over 
that difficulty, s. 43 provides for the appoint- 
ment by tne Income-tax Officer of a 
statutory agent. But I think s.43 is really 
only macninery for giving effect to s. 42, 
and the mere appointment of an agent 
under s.43 wouid be of no consequence 
unless tax can be levied under s. 42, 
Before looking at the relationship between 
the parties in ihis case, it 18 desirable to 
see exactly what s. 42 comes to. It has been 
held that “property in British India” under 
s.42 means tangible property, so that if 
profits or gains accrue toa persun resident 
outside British India trom tangible property 
in British India, those profits can be 
assessed. The difficulty arises from the 
expression “through or from any business 
connection.” | thing these words denote 
some element of continuity in the relatione 
ship between the person in India who 
makes the prolits aud the non-resident who 
raceives them. A single trausaction would, 
L think, not fall within tue section. Lt a 
manufacturer of a moloresar in lingland 
and America selis it vo a Customer in India, 
there 18 no doubt a business connection 
in iéiation to thas sale between the 
manufacturer and tne purchaser, and ihg 
manufacturer piobabiy makes a protit, bus 
nobidy would suggest that in respect of tne 
proat on that single transaction ne is liable to 
pay British-Inuian Income-tax. | think 
there must be some element of continuity in 
the relationship between the parties, and LI 
every case one has to look at the particular 
facts of the case to see whether it falis within 
8. 42, 

Now, in the present case the non-resident 
is Culvert Export Corporation of New 
York and the assessee cur1ying on business 
im British India is the Metro-Goidwya 
Mayer (udia), Limited, and boih tuose 
parties aie evurporabions registered in 
America. ‘Lhe reialionspip between them 
18 Gunsiluted by a contract of September L, 
1931, which 18 wx. A, Jt dennes tue partits 
as Vendor and VeLdee, the non-resiaent 
being cuilead the vendor aud the Metro- 
Golawyn Mayer (india), Jumited, being 
called the Vendee. But tue adoption of those 
descriptions does not affect the nature of 
the transaction and does not turn the 
transaction into a sale if in fact it 18 nota 
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sale. The agreement starts by reciting 
that the vendor owns the exclusive rights in 
India, among other places, of the motion 
Pictures therein mentioned and that the 
vendee desires to purchase the vendor's 
motion picture rights in tbe territory on 
terms and conditions thereinafter set forth. 
The vendor then sells to the vendee for a 
pericd beginning from the date thereof and 
ending on Angust 31, 1932; (so that the 
agreement is for a year) sole and exclusive 
rights to re-sell, exhibit, lease and other- 
wise exhibit throughout the territory all 
motion picture productions controlled or 
purchased by the vendor. Then the vendor 
enters into contracts under which he has to 
perform various acts which are intended 
to have the effect of making the user of 
these productions by the vendee profitable. 
He has, for instance, to supply negatives 
and positives, to maintain a publicity 
department in New York and to supply 
news items, aud so forth. Then the vendee 
enters into various contracts under which 
he has to provide sufficient sales force, and 
he has to pay seventy per cent, of the 
takings to the vendor and he has to deliver 
accounts and make remittances weekly 
with an sllowance for bad debts. He has 
to take all necessary steps to protect the 
property of the vendor in ‘respect of the 
copyright, and so forth; he has to advertise, 
and is not to assign. There is a clause 
that nothing in the document is to be 
construed as constituting a partnership; 
and the learned Ccmmissioner seems to 
think that the introduction of that clause 
really suggests that in fact the document 
does constitute a partnership. In my view, 
the arrangement between the parties is 
not a partnership; it is something in the 
nature of a license and certainly pot, in 
my opinion, a sale out and out. Taking 
the dccument as a whole, it seems to me 
perfectly plain that there is a business con- 
nection between these two companies, 
under which the nen-resident company is 
to acquire seventy per cent. of the takings 
which, I think, must necessarily involve 
that profits or gains are made by him from 
or through this business connection. It 
may be alsothat he makes profits or gains 
through tangible property in British India, 
namely the negatives and pcsitivesof the 
films but [ think it is more satisfactory and 
more ccrrect to base the case on the view that 
the non-resident is receiving profits or gains 
in respect of a business connection between 
himself and the assessee. 

In my opinion, therefore, we must answer 
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the question in the affirmative.. Costs on 


the Original Side scale less Rs. 100. 
Rangnekar, J.—I agree. 
D. Answer in affirmative. 





ALLAHABAD HIGH COURT 
Civil Revision No. 164 of 1938 
March 9, 1939 
' Monta, J. 
CHHITAR—APPLIosnT 
versus 3 
JAI SINGH AND otarrs—Opposits PARTY. 
JU. P. Encumbered Estates Act (XXV of 1934), ss. 9 
(2), 4 — Proceedings under s, 4— Provisions of 
O, XXXII, r. 3, Civil Procedure Cade (Act V of 1908), 
if applicable — Presumption under s.9 (3) of notice 
published in Government Gazette, if can be drawn 
against minor. ; 

A proceeding under the U. P. Encumbered Estates 
Actis a proceeding in the nature of a suit to which 
the provisions of O. XXXII, r. 3, Civil Procedure 
Oode, are applicable by virtue of r. 6of the Rules 
framed onder the Encumbered Estates Act ands. 141, 
Civil Procedure Oode. The failure to follow the 
mandatory provisions of O. XXXII, r. 3 in the pro- 
ceedings under s. 4 of the Act against a minor credi- 
tor necessarily vitiates the whole proceeding so far as 
the minor is concerned. Where no notice was ever 
sent to the minor as required by sub-s. (2) of s. 9, 
Encumbered Estates Act, and he was not a party to 
the proceeding at all, his rights are nob affected at 
all. [p. 544, col. 2.] 

There isno inconsistency of any kind between the 
provisions of O. XXXII, r, 3 and the provisions of 
the Encumbered Estates Act or ofthe Rulesframed 
thereunder. The whole basis of the period of limita- 
tion prescribed in sub-s. (3), a. 9, Encumbered 
Estates Act, is the presumption that when a thing 
ispublished in the Government Gazette every one 
concerned in the matter has knowledge of it. It is 
obviousthat such a presumption cannot possibly be 
drawn against a minor. There is no justification for 
holding that the Encumbered Estates Act contem- 
plates that a proceeding can be instituted againat a 
minor creditor without any step being taken either 
by the applicant or by the Court to appoint a proper 
guardian of the minor, [ibid.] 


O. R. against decree of the District 
Judge, Bulandshahr, dated January 22, 
1938. 


Mr. S. B. L. Gaur, for the Applicant. 

Mr, Damodar Das, for the Opposite Party. 

Order.—This is an appliation in revi- 
sion under s. 115, Civil Procedure Code. It 
arises out of a procéeding under the Encum- 
bered Estates Act. The applicant ‘Chhitar, 
who is a minor, brought a suit on the basis 
of amortgage against the opposite party, 
Jai Singh, and obtained a preliminary 
decree on January 29, 1935, which was even- 
tually made final on November 30, 1935. 
His mother Musammat Bhudei acted as his- 
guardian for that suit, Some time after the 


~ 
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passing of the preliminary decree but before 
the preparation of the final decree the oppo: 
site party, Jai Singh, along with some other 
members of bis family made an application 
under s.4, Encumbered Estates Act, on 
September i0, 1935. It is noticeable that 
this fact was not brought tothe nctice of 
the Court which had passed the preliminary 
decree and was proceeding to prepare the 
final decree. It appears that the opposite 
party, Jai Singh, did not put in his appear- 
ance in the course of the proceeding for the 
preparation of the final decree. That 
absence may well have been intentional, for 
if he had appeared in the course of that 
proceeding aud brought it to the notice of 
the Court that he had made an application 
under s. 4, Encumbered Estates Act, which 
had been sent by the Oollector in due 
course to a Special Judge, the proceeding 
would have been stayed at once under 
8, 7, Encumbered Estates Act, and the 
applicant would have had notice of the appli- 
cation made by the opposite Party under the 
Encumbered Estates Act and would have 
consequently been vigilant to prefer his 
claim: before the Special Judge. 1t has been 
suggested on behalf of the applicant and 
I think not without some force that the 
opposite party, Jai Singh, made his applica- 
tion under s. 4, Encumbered Estates Act, 
quietly with tne deliberate intention of 
keeping that fact from the knowledge of 
the present applicant and later on got a 
notice of his.application published in the 
Government Gazette in the name of Musam- 
mat Bhagwan Dei and not Musammat 
Bhudei, the name clearly mentioned in the 
preliminary and the final decrees referred 
to above. It must also be mentioned in this 
connection as a very significant fact that 
the present applicant was the only creditor 
mentioned in the application under s. 4, 
Eneumbered Estates Act. The Special 
Judge ordered a notice to be published in 
due course in the Government Gazette in 
the name of Musammat Bhagwan Dei in 
accordance with the particulars supplied 
by the opposite party Jai Singh. That 
notice was published on February 22, 1936. 
It appears that in accordance with 
6.9 (2), Encumbered Estates Act, the Special 
- Judge also sent a copy-of the notice by 
registered post to Musammat Bhagwan Dei. 
On behalf of the applicant it is alleged that 
“no such notice was actually tendered to 
Musammat Bhudei, the mother of the appli- 
cant who had acted as his guardian in the 
«mortgage suit. Both the Courts below have, 
however, fcund-that Musammat Bhudei 
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refused to accept delivery of the registered 
notice presvmably on the ground that the 
person to whom the notice was addressed 
was Musammat Bhagwan Dei. The result 
of this proceeding was that no written 
statement was filed on behalf of the appli- 
cant before the Special Judge within three 
months from the date of the publication of 
the notice in the Government Gazette as 
required by s.9(1) and as the applicant 
was the only creditor, the proceeding came 
toan end and his debt was taken under 
s. 13 of the Act to have been duly dis- 
charged. Now the applicant's case is that 
be had no knowledge of all this and when 
his uncle Shadi Ram made a demand on 
May 2, 1937, from the opposite party, Jai 
Singh, for payment of the decretal amount 
he was told that the debt had been 
discharged in consequence of an application 
having been made under s. 4, Encumbered 
Estates Act, and no written statement of 
the claim having been filed within the 
time allowed by law, Thereupon tbe 
applicant under the guardianship of his 
uncle Shadi Ram putin a petition on May 
8, 1937, along with a written statement of 
his claim based upon the final decree asking 
the Special Judge to condone the delay 
and to permit him io put io his claim. It 
was definitely alleged in that petition that 
the opposite party had been guilty of 
fraud and the applicant had been prevented 
by that fraud from having any knowledge 
of the proceeding under the Encumbered 
Estates Act. The Special Judge rejected the 
petition holding that he had no power to 
extend the limitation- beyond the period of 
five months provided for in subss, (3), s. 9, 
Encumbered Estates Act. That view has 
been upheld by the learned District Judge 
of Bulandshahr in appeal, hence the 
present application in revision, 

The argument on behalf of the applicant 
is that the whole proceeding before the 
Special Judge subsequent to the oppcsite 
party's application under s. 4, Encumbered 
Estates Act, was void because no step was 
taken by the Court to appoint a proper 
guardian to represent the present applicant 
who is admittedly a minor. It is pointed 
out that r. g of the Rules made under the 
Encumbered Estaies Act provides that : 

“Proceedings under this Act shall be governed by 
the provisions of the Civil Procedure Code of 1908 for 
the time being in force so far asthey are applicable 


and not inconsistent with the provisions of the Act 
and of these Rules.” 


It is further urged that s. 141, Civil Proce- 
dure Code, makes the procedure provided 
in the Code in regard to suits applicable to 
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all preceedings in any Court of civil 
jurisdiction. Lt is urged upon these grounds 
that it was incumbent upon the Special 
Judge to appoint a guardian of the present 
applicant for the purposes of the proceeding 
before ordering the publication of a notice 
in tne Government Gazette under sub- 
s. (1), s. 9, Encumbered Estates Act. 
Tt appears from the judgment of the learned 
District Judge thatthe same argument was 
pressed before him and he was inclined to 
hold that it was the duty of the Special 
Judge to proceed under O. XXXII, r. 3, 
Oivil Procedure Code, to appoint a guardian 
of the present applicant; but for reasons 
which I am entirely unable to appreciate, he 
finally arrived at the conclusion that the 
omission on the part of the Special Judge 
to follow that procedure did not justify 
any Condonation of the delay in filing the 
written statement on behalf of the applicant. 
The relevant portion of the judgment of the 
learned District Judge rans as follows: 

“Jt was the Court's obvious duty to have appointed 
a guardian for the purposes of these proceedings. 
But because the Court failed in its duty, the parties 
cannot be made to suffer. The minor had obtained 
both a preliminary end a final decree in respect of 
his claim under the guardianship of his mother 
Musammat Bhudei. A notice of these proceedings had 
actually been sent to this lady. She refused to accapt 
this notice on a pretext which is sufficient to alienate 
whatever sympathies a Court of law might have had 
for her. The notice was presentedto the lady on 
some date in February 1936. Her guardianship 
was not impugned till more thana year afterwards. 
The minor also could have come forward with an 
application for the appointment of a proper guardian 
within a reasonable interval. Had some action been 
taken by or onbehalf of the minor, in order to have 
his status defined, there would have been some mean- 
ing in all these technicalities which have to-day been 
raised. But nothing was done, and fifteen months 
after the notice had been issued, a written statement 
was attempted to be filed for the registration of a 
claim. I do not think these facts would justify a 
condonation of the delay.” 

Most of the observations made by the 
learned District Judge seem to me 10 be 
entirely beside the pont. The simple ques- 
tion for consideration before him was what 
was the effect of the omission on the part 
of the Special Judge to follow the procedure 
laid down by O. XXXII, r.3, with regard 
tothe applicant. According to the learned 
District Judge himself the parties could not 
be made to suffer for the failure in its duty 
on the part of the Oourt, but that 1s 
exactly what has happened in the present 
case, for tue present applicant who is admit- 
tedly a minor and was not represented at all 
im the proceeding before the Special Judge, 
has been deprived of tne fruits of his 
decree. 1 have no hesitation in hold- 
ing that a proceeding under the 
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Eneumbered Estates Act isa proceeding 
in the nature of a suit to which the prc 
visions of O. XXXII, r. 3, Civil Procedure. 
Code, are applicable by virtue of r. 6 of 
the Rules framed under the Eacumbered 
Estates Act and s. 141, Civil Procedure 
Code. The failure to follow the man- 
datory provisions of O. XXXII, r. 3, neces- 
sarily vitiates the whole proceeding so far 
as the present applicant is concerned. No 
notice was ever sent to the applicant as 
required by sub-s. (2) of s. 9, Encumbered 
Estates Act, and he was not a party to the 
proceeding at all. No argument is needed 
in these circumstances to justify the con- 
clusion that the proceeding in question can- 
not affect his right in any way. It was. 
argued on behalf of the opposite party that 
the application of O. XXXII, r. 3, Oivil 
Procedure Oode, was subject to the limi», 
tation provided in r. Gof the Rules framed 
under the Encumbered Estates Act in the 
following terms : i 

“Bo far as they are applicable and not inconsis- 
tent with the provisions of the Act and of these 
Rules.” 

It was also urged that a similar limitation’ 
is contained in s. 141, Civil Procedure Oode, 
in the words “As far as it can be made 
applicable.” I do not find any force in 
this argument, for Í see no inconsistency of 
any kiad between the provisions of 
O. XXXII, 1.3, and the provisions of the 
Encumbered Estates Act or of the Rules 
framed thereunder. The whole basis of 
the period of limitation prescribed in 
sub-s. (3), s. 9, Encumbered Estates Act, “id 


the presumption tnat when a thing is 
published in the Government Gazette 
every one concerned in the matter has 


knowledge of it. It isobvious that sach a 
presumption cannot possibly be drawn 
against a minor. I do not find the slightest’ 
justification for holding that toe Encum~ 
bered Estates Act contemplates that a 
proceeding can be instituted against a 
minor creditor without any step being taken 
either by the applicant or by the Court to 
appoint 4 proper guardian of the minor. 
The result, therefore, is that 1 allow this 
application and setting aside the orders 
passed by the Courts below direct that the 
case shell be sent back to the Special 
Judge who shall proceed to appoint a 
guardian of the applicant in accordance 
with tne law and to admit and decide the 
claim made on his behalf. The applicant 
shali have his costs from the opposite 
parties. ' 


D. Application allowed, 7 
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MADRAS HIGH COURT 
Appeal No. 60 of 1933 and O. M. P. 
No, 5202 of 1937 
May 9, 1938 
VENKaTASUBBA RAO AND 
VBNKATARAMANA Rao, Jd. 
T, S. SWAMINATHA UDAYAR— 
APPELLANT 
versus 
T, S. GOPALASWAMI ODAYAR 
AND OTHERS—RESPONDENTS 
Hindu Law—Partition — Accounts — Liability of 
manager—Inquiry into — Nature of—Partition suit 
tnatituted-—~Decrees obtained against some sought to be 
executed against them—Court directing payment to be 
made from family funds, subject to future adjust- 
ment —Debiting of such amount against members 
concerned—Written statement tn partition suit, when 
effects severance in status — Doctrines enunciated — 
Suit for partition and possession of sharein joint pro- 
perty——Preliminary decree silent on question of mesne 
profits—Court, if can go into question at later stage— 
Civil Procedure Code (Act V of 1908), 0. XX, r. 18— 
Such suits are governed by O. XX, r. 18—Composite 
` decrees, if should be passed. 
In general, the accounts to be takenata partition is 


simply an enquiry into the existing assets. For mere 


misspending, the manager is not liable nor even for 
extravagance or waste, unless it amounts to actual 
misappropriation. In the absence of fraudor other 
improper conduct, the only account the manager is 
liable torender is asto the existing state of the pro- 
perty divisible, and the enquiry directed by the Court 
must be in the manner usually adopted for the dis- 
covery of what in fact the family property consists 
of. |p. 552, col, 1.) 

Betore effecting partition between the members of 
@ joint Hindu famıly, there should be provision for 
payment of family debts. Where partition suit is 
instituted and afterwards certain decrees obtained 
against some members are sought to be executed 
against them and the Uourt orders payment to be 
made from family funds in the hands of the Receiver 
subject to final adjustment afterwards both law and 
justice demands that such amount can be debited 
against members concerned according to their shares. 
The mere fact that some of the members concerned 
had, when the payments were made, been adjudicated 
jnsolvents makes no difference. Sat Narain v. Sri- 
kishen Das (14), relied on. 

The prinerpies of Hindu Law whicheffect a sover- 
ance of the joint status as among the members inter 
ae of a joint Hindu family are: Mirst, there may bea 
division of rights leading toa disruption of the joint 
slarus, although the physical division of the property 
may be postponed, From a definition or fixation of 
shares, an imteution to divide may be legitimately 
inferred, as according to the true constitution of a 
Hindu family, no member, while it remains undivided, 
can predicate of the property that he hasa definite 
share and the act of tixing or defining the shares is 
inconaisteut with, and repugnant to, this conception. 
But the question in each case must be one of inten- 
tiun, whether in defining the shures, the parties 
intended to effect an immediate division, ‘hat 
intentiva is the decisive factor, Seccudly,there muy 
be a division of rights disrupting the whole famiy, 
resulting Irom an agreement among all the members, 
or, there may beu severance limited to such member 
alone that separates the severance following either 
frum an agreement on his part withthe remaining 
members or from his individual volition, vyen where 
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there is such partial severance produced in either way 
there may be a division of rights without there being 
a physical division. Thirdly, in the case of a separa- 
tion resulting from individual volition, it is im- 
material, as the very statement shows, whether the 
co-sharers assent ; but the separating member must 
give intimation to them, of his unequivocal desire 
for separation, either by conduct or by words, The 
institution of a suit for partition by a member, being 
one of the most effective modes of asserting his right 
to separate, leads to his separation from the joint 

ily, from the commencement of the action, 
although a decree may be necessary for working out 
the result of the severance. Fourthly, the general 
presumption, in favour of every Hindu family being 
joint, unless the contrary is proved, does not con- 
tinue, if it is established that one member has 
separated with reference to the others. This rule 
applies whether his separation has been brought by 
an agreement or is the result of the communication 
by him to his co-sharers of his individual decision. 
Fifthly,it follows from the above rules, that there is 
no presumption, when one co-parcener separates from 
the others that the latter remain united; an agree- 
ment amongst the remaining members to remain 
joint must be proved like any other fact. But it is 
equally clear that the separation of one does not 
automatically involve the separation of the others, 
[p. 5.0, col. 2.) 

[Case-law referred to.] 


As a severance in status can result from the filing 
ofa plaint, it stands to reason that the filing of a 
written statement can produce a similar result for, the 
instituting of a suit is, but an instance of the ap- 
plication of the rule that a partition of rights can be 
brought about by an intimation of an unequivocal 
desire to separate, Thus, if upon a proper construc- 
tion of a writtenstatement it contains an expression 
of such a fixed desire to sever, there is no reason why 
it should not effect a separation in the samə manner 
asa plaint ina partition suit does. 

Where, however, no desire is expressed to effect an im- 
mediate severance, the parties contemplating a division 
in future to be made by the Court and what is expreas- 
ed is not a fixed and unalterable desire to separate, the 
expression used being “the defendants have no 
objection to the family being divided", it does not 
amount to definite and unequivocal intimation ofa 
desire to separate. On the contrary, the plain mean- 
ing ofthe words is that the parties leave it to the 
Court to effect or not,as its option, an inter se 
division and such written statement does not effect 
severance of joint status. 

Where in a suit for partition and possession of 
share in joint family property the preliminary decree 
is silent on the question of mesne profits, this fact 
will not preclude the Cuurt from going into the 
question at a liter stage, specially when the deler- 
dants invite the Uourt to hold that the enquiry is to be 
postpone to a later date. In all adjudications which 
are not intended to be tinal, there is, and ought always 
to be, un implied reservation of leave to all parties, 
to apply foriurther directions necessary fur a com- 
plete disposal of the litigation. liven if the Vourt 
erres in form, it ıs in form only, not mislead- 
ing or injuring anybody; and to treat such an error, as 
a bar tothe proceedings reserved for further decisivu, 
18 a serious miscarriage of justice. Îp. 253, cvls. 1 & 4.) 

(Vase-law referred to.] 

Suits for partition, and for separate posses- 
sion of a share of property, are governed by 
O. XX, r. 18, Givil Prooedure Uode, but under 
that provision, the Court has discretion to pass 
either a aiagie decree or two decrees for mesne 
profits, „i. e, ,preliminary and, final, The Oourt 

. 


546 - 


can, therefore, pass a final deoree for mesne profits 
in-‘such an action, withovt passing previously 
preliminary decree for mesne profits. Such a decree 
does not become incompetent specially when sucha 
procedure is followed atthe instance of the parties 
and there had been no prejudice Peari Mohan v. 


Manohar (12), relied on. 
A. against the decree of the Sub-Judge, 
Kumbakonam, dated September 26, 1932. 
Messrs, V. Radhakrishnayya and S. Rama- 
nuja lyengar, for the Appellant. 
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Messrs, T. R. Venkatarama Sastri and 
K. S. Desikan, fcr the Respondents. 

Venkatasubba Rao, J,—For a proper 
understanding of the contentions raised, it 
is necessary first to follow closely the pedi- 
gree given below, and secondly, to glance at 
some of the main conclusions arrived at the 
previous stages of this unfortunate and 


protracted litigation : 


1. SEPPURUMAL ODAYAR 
l 





| 
2. Binnu Odayar (died) 
5, Sendalangare (died) 


6. Adopted son, 
Sivavadivelu Odayar (died) 


10, Balasubramania 


7. Ramabhadra Odayar 


Odayar. 
(plaintiff). 





l 
3. Sana aan Odyar 


| 
8, Kuppu Odayar 
(died) 


| 
4, Ramu Odayar 
j 11, Samu Odayar 
9. Muthu Odayar 
(died, 


No issue. 








ei 
12, Ayyadurai 13. Singaravelu 


Odayar (died) 





| : | 
14, Sivaswami 15. Sivavadivelu 16. Gopalaswami 


Oda Odayar(died)  Odayar (died) Odayar 
iid adopted by’ (defendant No. 1) 
| | 25. Widow, i No. 5 an ai 
23, Somasundara 20. Adopted son Purnananthachi saya rag nana na 
i i defendant No. 9). Odayar 
can Ge A Me 
24. Widow Gouri No. 6). : 


Achi 
(defendant No. 10). 








| 
17, Balaguruswami Odayar 
(defendant No. 3.) 





| i 
19, Venkataraman 20. Swaminathan 
(defendant No. 5.) (defendant No. 6) 
: . - (adopted by 
. Bingaravelu Odayar.) 


It will be well to mention at the outset 
that when the present partiticn suit (out of 
which these appeals including the memo- 
randa of objections arise) was commenced 
two decades back, the family with which 
we are concerned was possessed of consi- 
derable wealth ; but its position has during 
the pendency of this litigation so declined, 
that iis members, all but defendant No, 6, 
have either been obliged to be adjudicated 
insolvents or to enter into arrangements 
with their creditors. The result is, that the 
parties, excepting defendant No. 6 (the 
appellant) who is still solvent, have ceased 
to pcssess any personal interest, the rights 
of the plaintiff and defendant No.3 having 
passed to the Official Receiver of West 
Tanjore, of defendant No.4 to the Official 
Assignee of Madras, and of defendants Nos. 1 


| 
21. Male child ` 
(defendant No. 7.) 


18, Balakrishna Odeyar 
(defendant No. 4) 


22, Ayyadurai 
(defendant No, 8.) 


and 2, to trustees appointed undera com» . 
position deed.’ They have all been brought 
on the record, but it will be convenient in 
this judgment to refer to the original parties 
and not to their representatives. From the 
pedigree above, it will be seen that the - 
family consisted of three main branche : 
those of Sinnu, Subramania and Rama. In | 
1895 an arrangement was entered into (by . 
means of a deed marked Ex. A) consequent 
upon certain disputés that arose in the 
family. Balasubramania (No. 10 in the ` 
pedigree) separated from the remainderof | 
the family, bis share having been ascer . 
tained and allotted to him. It was agreed 
that the other members should continue to | 
live jointly, their shares, however, having 
been defined on a basis agreed to by the 
parties, widely different, however, from - 
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those they wotild be entitled to under the 
law. One of the disputes that was set at 
rest by the deed, related to the status of 
Sivavadivelu (No. 6 in the pedigree) the 
plaintiff's father. He claimed to be the 
adopted son of Sendalangara and under the 
family arrangement that claim was recog- 
nized ; but his share was fixed (and this is 
important) as though there had been no 
adoption and he continued to occupy his 
natural place in the family as Somu 
Odayar’s son. 

Then the next event of importance hap- 
pened inthe year 1917, when Singaravelu 
(No. 13 in the pedigree), probably the 
most prominent member of the family then, 
adopted Swaminatha (defendant No. 6 and 
the appellant before us) the natural born 
son of Balaguruswami. But for this adop- 
tion, as the pedigree will show, Singaravelu's 
branch would upon his death become extinct 
and its effect therefore would be to diminish 
the quantum of the share of defendants 
Nos. 1 and 2 in the family property. The 
adoption of Swaminatha was followed by 
a notice issued a week later, i. e. on May 13, 
1917. [t was sent by three persons: (1) 
Singaravelu acting for himself and the 
minor defendant No. 6 (2) Balaguruswami, 
defendant No. 3 and (3) Balakrishna, de- 
fendant No. 4, and was addressed to defen- 
dants Nos. 1 and 2 and the plaintiff. That 
notice amounted to a declaration on the 
part of those that sent it, of their intention 
to divide from the rest of the family. 
Within a fortnight thereafter (i. e. on 
May 31, 1911) Singaravelu died. These 
three events which quickly followed each 
other, 7. e. defendant No. 6’s adoption, the 
issuing of the notice and the death of 
Singaravelu, led, as might be expected, to 
dissensions and disputes among the parties. 
The next important event which intensified 
the ill-feeling between the parties, was the 
granting of certain leases, to which re- 
ference will be made, by defendant No.3 
on July 26, 1919. The result of it was, that 
the present suit was filed in August 1919, 
and on an application made immediately, 
a Receiver was appointed on April 26, 
1920, whotook charge of the properties on 
June 1 of that year and remained in 
possession till 1931. The institution of the 
suit Was preceded by a scramble for posses- 
sion in certain magisterial proceedings, to 
which we do not propose to refer here in 
any detail. 

ln the suit, several contentions were 
raised. To begin with, the plaintiff (who, it 


may be remarked, had not even been born - 


in’ 1895) repudiated the validity of the 
family arrangement made in that year, 
attacked the allotment under which his 
father was given only a fifth share, and 
claimed, in virtue of his representing one of 
the two main surviving branches, a half 
share in the family property. Another con- 
tention related to the adoption of defendant 
No. 6, which defendants Nos. 1 and 2 attack- 
ed. A further issue was raised, namely 
granting that the plaintiff was bound by the 
deed of 1895, did it alter the status of the 
family into one of severance? Then finally, 
the question was raised whether the leases 


granted by defendant No.3 were binding 


upon the other members of the family. The 
Subordinate Judge who delivered~his-preli- 
minary judgment on October 25, 1924, 
found that the arrangement of 1895 was 
binding upon the plaintiff, that it effected a 
disruption of the joint family, that defen- 
dant No. 6 was validly adopted by Sin- 
garavelu and that the leases granted by 
defendant No. 3 were fraudulent and 
nominal. Pursuant to his findings, as to the 
binding character of the family arrangement 
and its legal effect, he held adopting the 
allotment agreed to under the deed of 1895, 
that (1) the plaintiff, (2) defendants No, 1 
and 2 (3) defendants Nos. 3 and 4 together 
with their male issue, (4) defendants No. 6 
and (5) defendant No. 9 Sivaswami’s widow 
as representing his branch, were entitled 
each toa fifth share in the family estate. 
The parties at the trial ranged themselves 
mainly into three groups represented by (1) 
the plaintiff, (2) defendants Nos. 1 and 2, 
and (3) defendants Nos. 3 to 8, The effect 
of the notice issued before the suit to which 
reference has been made, was to sever the 
group of defendants Nos. 3 to 8 from the 
other two groups. The institution of the 
suit produced the further result of dividing 
the plaintiff from each of the two remaining 


groups. In other words, the combined effect ` 


of the notice and the filing of the suit was 
to split the family into the three groups 
mentioned above, each becoming divided in 
status from the remaining two. 

‘he learned trial Judge in his decree 
treated defendant No. 6 ag having become 
divided from the other members of his 
sub-group and accordingly allotted to him, 
as above-mentioned, a separate l-oth 
share; but in the directions he gave as to 
accounting, he treated the entire group as a 
single entity, without recognizing defendant 
No. 6's status as a separated member, 
making the whole sub-group liable as one 
unit for certain amounts. 


See 
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Appeals. were filed against the Subordi- 
nate Judge's judgment. The High Uourt in 
19.0 confirmed his findings on ail the main 
issues excepting one. The learned Chief 
Justice and Ourgenven, J. (who heard the 
appeals) held that the plaintiff was bound 
by the deed of 1895, that defendant No. 6 
became Singaravelu’s son by adoption and 
that the leases granted by defendant No. 3 
were fraudulent and nominal. But differing 
from the trial Judge, they held that the 
legal effect of the deeds mentioned above 
was not to produce a disruption of the joint 
family and gavé effect to that view, by 
negativing the claim to a share of Sivas 
swami's widow (defendant No. 9) and divid- 
ing the l-5th share allotted to her by the 
trial Court among the other members of 
Ramu’s main branch [vide Ramabadra 
Odayar v. Gopalasami Odayar (1)] where 
this case has been reported. It must be 
mentioned here that during the pendency 
of the appeals in the High Court, the 
Plaintif and defendants Nos. 3 and 4 were 
adjudicated insolvents; but what concerns 
us in this connection 1s the insolvency of 
defendants Nos. 3 and 4. In the decree passed 
by tke H gh Court, by reason of their 
adjudication, defendant No. 3 was separated 
from the 4th and they were allotted 
‘distinct shares. One further matter, to 
which we may conveniently here refer, is the 
fact that till defendant No. 3’s adjudication 
and for sometime thereafter, it was he that 
reprecented the minor defendant No. 6, his 
natural born scn; but from April 2g, 
1926, Meenakshi, defendant No. 3's wife, 
acted for the minor as his guardian ad litem 
in all the subsequent proceedings, ‘The 
hares as varied by the High Oourt were as 
follows: 


Plaintifta 


sas 1 t 
Defendants Nos. 1 and 2 we ae 
Defendant No, 6 p dee 4/léth 
Defendants No. 3 and his F 
sons 2 
Defendant No. 4 and his ; E 4jlöth 
gon 2/L5th 


lt remains to add that there was an 
appeal tiled to His Majesty in Council by 
defendant No, 9, whose claim to a share 
Wa8, as observed above, negatived by the 
High Court. ‘I'he Judicial Cummittee 
dismissed her appeal in 1936, upnolding 
the High Cvurt’s view of the legal effect 
of the family settlement of 1090 [vide 

U) 54 M 269; 129 Ind. Cas.801; A IR 1981 Mad. 
404;59 M LJ’ 762; 32 704, 593 
eas mg W 701; (1y3u) M W N 1165; 


aWaminattaa ÜnaTak b. Gopaiaswani Opavar (MADR,) - 
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where this decision has been reported, In ` 


the meantime, in pursuance of the High 
Court's decree the case was remitted to the 
lower Court with a view to a final partition 
decree being passed. The Subordinate Judge 
went into vacious matters, recorded lindings 
on them, and in accordance therewith, passed 
a final decree on September 26, 1932. 
Defendant No. 6 has filed the present appeal, 
impeaching that decree in various respects 
and several other parties have filed cross- 
appeals, 

We haveso far briefly set forth by way 
of introduction, the previous history of this 
litigation and noted some materia! datea, 
wita a view to make the contentions raised 
now intelligible. The first and the most 
important of them is that raised on behalf 
of defendant N 6 the appellant), for whom 
it is contended, that he became severed 
from the obher mempers of his sub-family, 
when celtain wrillen statements in the 
Case were fied. Tue importance of this 
contention lies in this: by reascn of the 
finding that the leases granted by defen- 
dani No. 3 were sham and dishonest, his 
group consisting of defendants Nos. 3 to 3 
was collectively ueld responsible for such 
a large sum us Ks. 1,84,000 odd. This 


- subsidiary group consists of three branches, 


those of defendants Nos. 3,4 aud ©. If 156 
could be shown that during the period 
when defendant No. 3 incurred tnis liability, 
defendant No. 4had become separated in 
estate, the latter could with success contend 
that no portion of it should pe thrown 
upon him. It may be mentioned that 
defendant No. 4 puts forward a similar 
contention and urges that on the date 
of the written statements, and by reason 
of them, he also became severed from 
the 3rd. 


Some question has been raised as to what i 


the effect of the tinding is, wnetner tue 


‘Court should be deemed to have heid that 


the leases are fraudulent or merely nominal, 
the suggestion being that in tae former 
Case, the transactious being aitected by 
fraud, would in no event (oat is to say, 


whetner or not there was a severunce), be . 


binding upon the oiher memvers of the 
sub-family. But we dv nop thiok this 
argument need detain us. We have been 
reierred ito the releyant passages in the 

(2) 63 1 A 436; 164Ind, Cas. 26; A Lk (936 PO 281, 


1936 O Lk 462; IY36 A L K 782; 9 RKP 0723 2Bh , 


763; (1935)O0 W N 70d; 44 L W 422;71 M L J 054; 
(1936) A L J 1094; 936) M W N 1189; 640 Ld 
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judgments both of the Sub-Court and of 
the High Court, and there can be no doubt 
that what was decided on the former occa- 
sion was, that the leases were sham, and 
that it was defendant No.3 that retained 
-efective control over the lands, through 
the pretended leases. The lands no doubt 
ostensibly passed under the leases to certain 
third parties, who, however, by reason of 
the finding must now be held to be mere 
dummies or the creatures of defendant No. 3. 
The leases were granted, as already men- 
tioned, in July 1919 and were to enure 
for a period of five years. The Receiver 
that was appointed in the suit in 1920, was 
merely permitted to collect from the nominal 
lessees the rents reserved and was nob 
allowed to take physical possession of the 
lands. Tbe complaint was, that the lands 
had been leased for unduly low rents, and 
by the preliminary judgment passed, the 
sub-group in question was held accountable 
for Rs. 1,84,000 odd (the sum mentioned 
above), i. e. the difference between what 
might be deseribed as proper or normal 
rents on the one hand and the stipulated 
rents under the bogus lease deeds on the 
other. The leases having been granted on 
the eve of the action, it will be seen that 
the entire liability was incurred under this 
heading during the pendency of this litiga- 
tion. We are now concerned with three 
written statements: those filed by defen- 
dant No. 3’s branch, defendant No, 4's 
branch and defendant No. 6, all bearing 
the date, March 6, 1920. The major portion 
of the liability, the dates given above will 
-show, was incurred subsequent to this date 
and it would therefore be in the interests 
of defendants Nos. 4 and 6 to eontend, 
as mentioned above, that on the date of, 
and by reason of, those written statements, 
they became separated in interest from 
defendant No. 3. 

This brings us tothe question referred to 
above, namely did the written statements, 
as contended by defendants Nos. 4 and 6 
effect a severance of the joint status as 
among the members inter se of this sub- 
family? Now, there are these doctrines of 
“Hindu Law which have been established 
by authority. First, there may be a division 
of rights leading to a disruption of the 
joint status, although the physical division 
of the property may be postponed: Appovier 
v. Rama Subba Aiyan (8), From a defini- 
tion or fixation of shares, an intention to 
divide may be legitimately inferred, as 
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according to the true constitution of a 
Hindu family, no member, while it remains 
undivided, can predicate of the property 
that ke has a definite share and the act 
of fixing or defining the shares is inconsis- 
tent with, and repugnant to, this conception. 
This, we take it, is the meaning of the 
following observation of Sir Shadi Lil in 
Venkatapathi Raju v. Venkata Narasimha 
Raju (4): 

“It is a settled rule that when the members of a 


family hold the family estate in defined shares, 
they cannot be held to be joint in estate.” 


But the question in each case must be 
one of intention, whether in defining the 
shares, the parties intended to effect_an 


immediate division: vide the observations — 


of Sir W. Colvile in Durga Prasad v. 
Kundan Kunwar (5). That the intention 
is the decisive factor, appears clearly 
from the judgment delivered by Sir 
John Edge in Palani Ammal v. Muthu 
Venkata Chala Moniagar (6). His Lord- 
ship observes : 

“But the mere fact that the shares of the co-par- 
ceners have been ascertained does not by itself 
necessarily lead to an inference that the family 
had separated. There may be reasons other than 
a contemplated immediate separation for ascertain- 
ing what the shares of the co-parcaners on & Separa- 
tion would be.” ; 

(The italicized portion is important). 
The recent decision of the Privy Council 
(to which reference has already been made), 
which negatived the contention of defen- 
dant No.9, puts the matter beyond doubt, 
His Lordship Sir Shadi Lal, held, construing 
the deed of 1895, that although it defined 
and iixed the shares, it did not effect a 
separation of interests in præs:nti, lt was 
held, having regard to the intention of the 
parties, that there was no immediate sever- 
ance of status but that it was postponed 
toa future date: Purnananthachi v. Gopala- 
sami Odayar (2). Secondly, there may 
be a division of rights disrupting the whole 
family, resulting from an agreement among 
all the members, or, there may be a 
severance limited to such member alone 
that separates, the severance flowing 
either from an agreement on his part with 
the remianing members or from his in- 

(4) &3 I A 397; 164 Ind. Oas.1; AIR 1936 PO 264: 
IL R (1937) Mad. 1; 1936 O L R 477; (1938) OW N 
673; 1936 A LR778;9 R PO 66: 2BR 752; 44 LW 
408; (1936) A L J 1039; 71 M L J 558; 64 OL J 131; 
(1936) M W N 1249; 38 Bom. L R 1238; 410 WN 7; 
17 P LT 881 (PO. 

{5)1 I å 55;3 Sar. 341; 21 W R214 (PO, 

(8) 52 I A 83: 87 Ind. Cas. 333: A I R1925P O 49; 
48 M 254:48 M L J 83; 6 P L T 133; 21 L W 439; 
(1925) M W N 330; 3 Pat. L R 126; 27 Bom. L R 735; 
ToS N 846; 23 A LJ 746 L R6 A (P 0)143 
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dividual volition. Even where there is such 
partial severance produced in either way, 
there may be a division of rights without 
there being a physical division: Balkrishna 
v. Ramkrishna (1) and Kawal Narain 


_v. Budh Singh (8). Thirdly, in the case 


of a separation resulting from individual 
velition, itis immaterial, as the very state- 
ment shows, whether the co-sharers assent; 
but the ceparating member must give 
intimation to them, of his unequivocal 


‘desire for separation, either by conduct or 


by words, The institution of a suit for 
partition by a member, being one of the 
most effective modes of asserting his right 


. to.separate, leads to his separation from 


the joint family, from the commencement of 
the action, although a decree may be necese 
sary for working out the result of the 
severance: Kawal Narain v. Budh Singh 


. (8). Fourthly, the general presumption, in 


favour of every Hindu family being joint, 
unless the contrary is proved, does not 
continue, if it is established that one 


“member has separated with reference to 


the others, This rule applies wether his 
separation has been brought by an agree- 


‘ment as in Balabux v. Rukmabai (9) and 


Jatti vy. Banwari Lal (10) or is the result 
of the communication by him to his co- 
sharers cf his individual decision, as in 
Balkrishna v.. Ramkrishna (7). The 
suggestion made at the Bar that in the 
latter class of cases this rule does not 
apply, is opposed tothe clear trend of the 
decisions of the Judicial Committee. Among 
the cases which refer to this onus of proof, 
is Balkrishna v. Ramkrishna (7), already 
referred to. There, the judgment shows 


_that the separation that was found, was one 


that resulted from individual decision or 
the unilateral act on the part of the 
separating member, as is borne out by the 
following. passage : 

“Tt has been concurrently found by both Courts 
in India that he did sọ intend, and that his in- 
tention was communicated to the other co-sharers, 
and there is ample evidence upon which this con- 
clusion could be based.” 

(7) 58 1 A 220 at p225; 132 Ind. Cas. 733; A IR 1931 
PO 184;53 A 300; (1931) A L J 499; 35 OW N 815; 


` 34 LW 13; Ind. Rul. (1931) PC 221; (193)M W N 
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39 A 498; 15 A L 3 581; 2 P LW 57:210 WN 986; 
33 M LI 49; 19 Bom. L R 642; 26 O L J 101;1917) 
M WN 514; 6 L W 330 (P 0). 

@) 301.A130; 30 O 725; 8 Sar.470; 7 OW N 642 
P 


(PO. 

(10) 50 I A 192; 74 Ind, Cas, 462; A I R 1923 P O 136; 
4 L 850; 21A LJ 582;18 L W 273.45 M L 1355; 
(1923) M W N 687;25 Bom: L R 1256; 28 Q W N785; 
33 M L T 283 (P 0), ‘ . 


SWAMINATHA UDAYAR V. GOPALASWAMI oDAYAR (MADR,) 


-rated from the remaining two, 


183 16 


It is in a case of this sort that Sir George 
Lowndes, delivering the judgment of the 
Judicial Committee, reaffirmed the rule as 
to the onus of proof as above stated. 
Fifthly, it follows from the above rule, 
that there is no presumption, when one çoe 
parcener separates from the others, that 
the latter remain united; an agreement 
amongst the remaining members to remain 
joint must be proved like any. other fact, 
[per Lord Davey in Balabux v. Rukmabat 
(9), per Lord Dunedin in Jatti v. Banwari 
Lal (10) and per Shadi Lal in Vankata- 
patht Raju v. Venkata Narasimha Raju 
(4)]. But it is equally clear that the 
separation of one does not automatically 
involve the separation of the others [per 
Sir George Lowndes in Balkrishna v. 
Ramkrishna (7) at p. 225 and per Sir 
John Edge in Palani Ammal v. Muthu 
Venkata Chala Moniagar (6). 

In the light of these principles, let us 
examine whether by reason of the written 
statements referred to above, there has been 
a severance of rights among the members 
inter se of the sub-family in question. As 
observed already, the combined effect of 
the notice of May 1917 and the institution - 
of the suit way to split this family as a 
whole into three distinct groups, each sepa- 
As a sever- 
ance in status can result from the filing of 
a plaint, it stands to reason that the filing 
of a written statement can produce a simi- 
lar result for, the instituting of a suit is, 
as mentioned above, but an. instance of the 
application of the rule that a partition of 
rights can be brought about by an intima- 
tion of an unequivocal desire to separate, 
Thus, if upon a proper construction of a 
written statement it contains an expression 
of such a fixed desire to sever, there is no 
reason why it should not effect a separation 
in the same manner as a plaint in a parti- 
tion suit does. The question then is, on a 
proper reading of the written statements 
relied upon, can they be held to contain a 
clear and unambiguous indication of a 
resolve to separate? One of the most im- 
pertant questions raised in the suit was 
that relating to the alleged adoption of 
defendant No. 6 by Singaravelu, and defen- 
dants Nos. 1 and 2, as mentioned above, 
were vitally interested in repudiating it. 
In the disputes that preceded the action, it 
is not denied that the adoption was 
impugned both by the plaintiff and the 
branch of defendants Nos, 1 and 2. In the 
plaint, however, this status of defendant 
No. 6. was recognized, for, in truth; the 
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Plaintiff stood neither to gain nor lose-by 
‘the: adoption, the persons whom it affected 
being defendants Nos. 1 and 2alone. In 
‘their written statements, it may be men- 
_ tioned, they repeated their denial of the 
- adoption. But thia does not really matter, 
‘for, defendants Nos. 3 to 8 bad ample notice 
of the fact that the adoption was going to 
be questioned. It is essential to bear these 
facts in mind when construing tte passages 
80 strongly relied on. Turning to the plaint 
first, the share claimed by the plaintiff is 
one-half, in which event hè concedes to 
defendant No. 6a one-sixth share; in the 
alternative, he claims for himself one-fourth, 
allotting on this basis, a similar one-fourth 
to defendant No. 6 also, Then tho plaintiff 
in the relief portion goes on to pray “that 
the shares of the plaintiff and of defendants 
Nos. 1 to 8 be determined,” 

There are other prayers which shew that 
“what the plaintiff was demanding was that 
he should be put in possession of his own 
share, What is contended is that the plain- 
tiff is asking for a general partition, and for 
the purpose of the argument this may be 
conceded. Turning now to the written state- 
ment filed on March 6, 1930, by the sub- 
family consisting of defendants Nos. 3, 5 
and 7 we find that the shares are set out in 
para. 13. There, a separate share is claim- 
ed on behalf of defendant No. 6, in other 
words there is an implied assertion that de- 
fendant No. 6's status is that of an adopted 
sop. Then, passing to para. 23, which is 
said to contain the crucial passage we find 
in it the following averment : ` 

“The demand for partition mentioned in para. 20 
of the plaint is not true. However these defendants 
have no objection to the joint family properties 
and liabilities, as they exist at present, being divid- 
ed and the parties allotted their respective shares 
as set forth above, subject to their liabilities. We 
have always been willing to have this done.” 

This, Mr. Radhakrisnnayya strongly 
contends, amounts to a group declaration 
on the part of defendants Nos, 3 to 8 of their 
definite desire to separate. The written 
statement. filed on the same date by defen- 
dants Nos. 4 and 8 need not detain us, as it 
does no more than adopt in its entirety the 
statement filed by defendant No. 3 and his 
sons, Bo does the sixth defendant's state- 
ment also adopt it, which was filed on his 
behalf by the 3rd. This last written states 
ment contains the following further allege- 

jon : 

“This defendant was duly adopte May 6 
1917 by the late T, % Siete. Odean 
By the said adoption this defendant as his 
adopted son has become] entitled to a fourth share 
in theijoint family properties,” TBS eshte i 
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It is contended that there is an unambi- 
guous intimation of a desire to separate on 
the part of each of the three sub-branches. 
With this contention we are totally unable 
to agree. In the first place, the desire 
expressed is not to effect an immediate 
Severance, the parties contemplating a divi- 
sion in future to be made by the Court. 
Secondly, what is expressed is not a fixed 
and unalterable desire to separate, the ese 
pression used being “the defendants have 
no objection tothe family being divided.” 
Does this convey a fixed determination to 
separate? Is there a clear, definite, unequic 
vocal intimation of such a desire ? On the 
contrary, the plain meaning of the words is. 
that the parties leave it to the Court to 
effect or not, as-its option, an inter se divi- 


sion. We must therefore disallow this 
contention. Then Mr. Radhakrishnayya 


advances an alternative contention, that 
from the three written statements taken 
together, ought to be inferred an agreement 
to separate. This argument is mainly based 
upon his contention that the shares have 
been defined and fixed. Granting that this 
bas been done, what is the consensus which 
these three statements evidence? What is 
asserted is, that “the parties have no objece 
tion" toa division being made on the basis 
of the declared shares. Supposing that the 
Court does not uphold the adoption and 
treat defendant No. 6 as belonging to his 
natural branch, what then? The agree- 
ment is thus conditional onthe Court ulti- 
mately accepting the shares as enumer- 
ated by themselves. The words are per- 
fectly explicit, not that a partition absolute 
and definite is desired but a partition on 
an uncertain and asserted basis. Nor is 
this all. The shares have not been 
defined witha view to a severance to be 
effected in presenti and the words of Sir 
John Edge in Palani Ammal v. Muthu 
Venkata Chala Moniagar (6) may be appro- 
priately again quoted here : 

“There may be reasons other than a contemplated 
immediate separation for ascertaining what the 
shares ofthe co-parceners on a separation would be.” 


In order to put forward defendant 
No. 6s adoption, it was necessary to state 
what his share would be, and for specify- 
ing his share, the shares of allthe others 
had to be mentioned. The object therefore 
of the parties in enumerating the shares 
was notto produce an immediate division 
but to safeguard their rights, by putting 
forward, in as clear a manner as possible, 
their claim based on defendant No. 6's 


adoption, Further,as Mr. Venkatarama 
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Sastri rightly contends, how can a two- 
sided or a three-sided agreement result 
from unilateral declarations, each of which 
taken by itself,is wanting is definiteness 
and is thus inadequate ? We must there- 
fore disagree with this alternative contene 
tion also. Inthe result, we must hold, that 
there was no division in status between 
defendant No, 6 andthe other members 
of this group until the date of the pre- 
liminary decree made in the suit. Similarly, 
we must hold that defendants Nos. 3 and 4 
became divided inter se, only on the date 
when the High Court decree was passed. 
(Their Lordships then dealt with accounts 
of the parties). In general, the accounts to 
be taken at a partition is simply an 
enquiry into the existing assets. For 
mere misspending, the manager is not 
liable nor even for extravagance or waste, 
unless it amounts to actual misappropria- 
tion. It has therefore been held that 

“in the absence of fraud or other improper conduct, 
the only account the manager is liable to render is 
as to the existing state of the property divisible, and 
the enquiry directed by the Court must be in the 
manner usually adopted for the discovery of what 
in fact the family property consists of: Mayne’s 
Hindu. Law, Edn. 9, para. 470." 

No misappropriation or fraud or similar 
misconduct is here alleged against defen- 
dant No. 3 and this contention must 
therefore be overruled. (Their Lordships 
then again discussed the evidence and 
Proceeded). The next objection relates 
to certain sums amounting to Rs. 50,089-8-0. 
While this litigation was pending, the 
Court made orders from time to time 
directing payments to be made from the 
fonds in the hands of the Receiver, either 
tothe parties or on their behalf. There 
were three suits Nos. 10, 12 and 26 of 
1920, where third parties had obtained 
‘decrees by consent against defendants 
_ Nos. 3, 4 and 6..The decree-holder sought to 

execute the decrees, but by that time 
defendants Nos: 3 and 4 had become insol- 
vents. Then onthe application made on 
defendant No. 6's behalf the Court directed 
payments to be made tothe creditors, from 
the family funds in the Receiver's custody. 
These, as in the case of other similar pay- 
ments, were made subject to adjustments 
at the final partition. There can be no 
‘shadow of doubt that both under the law 
and in justice, these amounts should be 
debited against allthe members of this 
sub-group; but strangely enough the 
Subordinate Judge, on the curious ground 
that the payments were made at defendant 


No. o's instance (he wastthén a minor) 
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has made him solely liable for these sums. 
The fact that defendants Nos. 3 and 4 
had by then been adjudicated insolvents 
makes no difference whatsoever ‘(vide 
the decision of the Privy Council reported `- 
in Sat Narain v. Srikishen Das (11); 
for, before a partition is effected, prc-.- 
vision should be made for payment of the 
family debts. We must, therefore, without 
hesitation, set aside the lower Oourt’s direc- 
tion and order that this amount should be 
borne by defendants Nos. 3, 4 and 6 
according to their shares. (Their Lordships 
then again discussed the evidence and then 
proceeded the consider the memorandum 
of objections filed by defendant No. 27). 
He contends that the lower Court acted in 
excess of its jurisdiction in embodying 
in its final decree the direction as to ths 
payment of profits. The argument has. 
been put in more than one way. 

First, it is suggested that there was 
no claim for mesne profitsin the suit. A - 
glance at the pleadings and the subsequent- ` 
proceedings to which we shall presently 
refer, will show that there is no substance 
in this contention. It is sufficient for this 
purpose to refer to the written statements 
alone. In para. 10 of the original statement 
filed by them, defendants Nos. 26 and 27 
allege “they are not bound to surrender the 
same with profits to the plaintiff’. In para. 16 
‘again, they object “the income claimed by 
the plaintiff from us is not valid". Inafurther 
statement filed four years later, it is 
repeated in para. 5 that the claim to profits 
is not maintainable. So much for the 
pleadings; turning now to their conduct 
during the progress of the suit, that shows 
also the same consciousness on their part. 
In 1922, that is long before the passing of 
the preliminary decree, the Oourt was 
requested on behalf ofthe family (by means 
of two applications, I. A. Nos. 626 and 627 
of 1922) to direct the Receiver to take posses- 
‘sion of the two items mentioned above 
(C-5 and a half of C-7) and to collect the 
mesne profits that accrued due.. The peti- 
tions were strenuously opposed and the 
defendants in question filed on December 6, 
1922, a counter-affidavit (which has not been 
-printed but a certified copy thereof has been 
produced and shown to us), and the allega- 
tions made in it are extremely important. 


11) 63 LA 384; 164 Ind. Cas. 8; A I R136 P O 277; 
uL ba; 1936 O LR 474, 9 R P O 62;193830 WN 
681; 2 B R 757; 44 L W 417; 40 O WN 1382; 17 P LT 
717: 64 0 L J 80; 38Bom. L R 1129; 1936 AL R795; | 
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. They say that the claim of the family relates 
to the two villages mentioned ‘above, and 
allege that they have a valid defence in 
respect of each of them. Then they goon 

- to aśsert that before the issues raised in 
the suit are disposed of, the Court has no 
jurisdiction to direct them either to deliver 
the villages or to pay the mesne profits. 
Then they add the significant sentence: 
“Mesne profits have to be ascertained later on 
if and when the plaintiff succeeds in the suit,” 

On this the Judge disallowed the petitions 
observing first: 

“There is no reason to dispossess defendants Nos. 27 , 
and 28 of the property in their possession or to direct 
them to pay its profits to the Receiver before deciding 
the dispute about the ownership of the said property : 
vide order dated December 19, 1922, in I. A. No. 626 
not printed.”: 

Secondly, 

“The Receiver cannot file a regular suit against 
them as they are already parties to the suit: vide 
order, dated March 12, 1923, in I. A. No. 627." 


These proceedings show beyond a shadow 
of doubt that they not only recognized the 
- existence of the claim but invited the Court 
to deal with it at a later stage. 

It is then contended that the final decree 
for mesne profits, not having been preceded 
by any preliminary decree relating to them 
is incompetent. This contention is, in our 
opinion, untenable. The present ‘suit, as 
the learned Judge rightly observes, is 
neither a simple suit for partition nor a 
simple suit for possession. The respondent 
has not been able to point to any statutory 
requirement which the lower Court can be 
said to have transgressed, and it is difficult 
to see how any question of jurisdiction can 
arise, Order XX, r. 12, Civil Procedure 
Code provides fortwo decrees in respect of 
subsequent mesne profits, preliminary and 
final; but that Rule relates to suits for 
Possession pure and simple. Suits (a) for 
partition, and (b) for separate possession 
of a share of property, are governed by 
O. XX, r. 18; but under that provision, the 
Oourt bas discretion to pass either a single 
decree or two decrees, The Rule enacts 
that only where “the partition or separation 
cannot be conveniently made without 
further enquiry’, a preliminary decree 
may be passed, which by necessary implica- 
tion directs the passing of a final decree 
atalater stage. Other specific provisions 
no doubt, there are, but they relate to 
administration suits, partnership suits and 
suits for accounts between principals and 
agents. Thus, it will be seen that the Oode 
has not expressly laid down any procedure 
in regard to composite actions, such as the 
presentone is. , 
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Now let us turn to the course which the 
lower Court’ has pursued, in order to see 
whether any principle of law or of justice 
has been infringed. As already observed, 
the preliminary judgment delivered in 1924 
disposed of the question of title, it having 
been held that 0-5 belongs solely to the 
family and 0-7 is owned in two equal 
moieties by the family and the defendants 
in question. The decree that was drawn up 
contained a declaration to this effect. That 
being a preliminary decree, it embodied, as 
might be expected, various declarations 
and appointed a Commissioner to divide 
the properties. It was then open tothe 
Court to have gone into the question of the 
liability for mesze profits; but was it 
incumbent upon it to have done so? It will 
be recalled that the Judge, invited to do so 
by the defendants themselves, had already 
decided that that question ought to be gone 
into at the passing of the final decree. Then 
when the stage arrived for the passing of 
that decree, numerous and complicated 
were the questions raised, and the Judge in 
dealing with them has shown great care 
and circumspection. As his final order will 
show, he dealt with the matters in contrce 
versy in fragments and pronounced various 
orders from time to time between July 6, 
193] and September 26, 1932. On the first 
mentioned date, he dealt with the division 
and disposal of the properties. The learned 
Judge aliotted item O-5 to defendant 
No. 3 (a member of the family) and directed 
item C-7 to be divided in two equal 
halves between defendant No. 4 (another 
member) and defendants Nos, 27 and 28. 
This happened, as already stated, on July 6, 
1931. Then on August 17, the Judge 
formulated certain points for decision, of 
which point No. 10 related to the claim in 
question for mesne profits. Meanwhile, an 
application was made on behalf of the 
family for the delivery of the lands covered 
by O-5, which the Judge granted, and 


. delivery was accordingly given on February 


22, 1931. As tothe moiety of O-7, the 
defendants, before a formal order could be 
made, surrendered possession. Then in 
due course, point No. 10 referred to above 
was gone into, fully considered and the 

udge delivered his order on September 26, 
1932, 

The question resolves itself into, was there 
any necessity, in respect of these defend- 
ants, to passtwo decrees for mesne profits, 
preliminary and final? Aswe have shown, 
the procedure adopted has been so elaborate 
that no sort of prejudice has been caused to 
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them. As observed in Peart Mohan v. 
Manhor (12) the cases mentioned in O. XX 
of the Code are mere illustrations of 
preliminary decrees and are not intended 
to be exhaustive: p. 260*. Ordinarily. the 
learned Judges say, there should be in 
certain classes of cases a preliminary and 
final decree; but there are exceptions to 
this rule and the case before them was an 
‘instance in point. It is then contended, 
the preliminary decree of 1924 being silent 
on the question of mesne profits, the Court 
was precluded at a later stage from going 
into it. 
prevail, has been held in several decisions 
with which we agree: Hussain Saheb v, 
Hammed Sahib (13), Ramasami Atyar v. 
Subramania Aiyar (14) and Ramanathan 
Chetty v. Alagappa Chetty (15). Asobserved 
in tke second of the cases referred to 
above by Sadasiva Aiyar, J. (with whom 
Napier, J. concurred}, in all adjudications 
which are not intended to be final, there is, 
and ought always to be, an implied reserva- 
tion of leave to all parties, to apply for 
further directions necessary for a complete 
disposal of the litigation. There is a decis 
sion of the Judicial Committee, which may 
be usefully cited in this connection, The 
Subordinate Judge had there before him a 
case consisting of two parts; a question of 
title and an incidental question of account- 
ing. Their Lordships point out, that it was 
for the obvious advantage of the parties, 
and they prcposed (as here), that the first 
part should be decided and the second 
reserved for decision. Acccrdingly, the 
Court decided the first question and 
reserved the second for further investigation. 
The procedure was attacked as having been 
illegal. Their Lordships in that connection 


observe: 

“If the Code forbade the parties and the Court so 
to arrange the disposal of a law-suit, it would bea 
very startling thing. It isnot pretended that the 
Code contains any such prohibition. Neither can it 
be pretended that the Gourt did not do justice in 
giving a decision on the leading part of the case at 
a time when it was not possible to decide on the 
subsidiary part." - f 

Then follows a further observation equally 
important here: 

“Even if the Court had erred in form, it was in 
form only, not misleading or injuring anybody ; and 


(19) 38 OLJ 258; 74 Ind. Oas. 373;AI R 1924 
Cal. 180; 27 O W N 989, 

(13) A IR 1923 Mad. 43; 74 Ind. Oas. 812,16 L W 
312; 31M L T 180; (1922) M W N £62, 

(14) 43 M L J 406; 74 Ind. Cas. 804; A IR 1923 
Mad. 147; 46 M 47; 16 L W 297, 

(15) 59 M L 37 102; 131 Ind. Cas. 160; AIR 1930 Mad, 
526; 53 M 378: 32 LW 399; Ind, Rul. (1981) Mad. 4986, 
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to treat such an error, as a bar tothe proceedings 
regerved for further decision, is a serious miscarriage 
of justice: Muhammad Abdul Majid v. Muhammad 
Abdul Azis (16).” 

Every word in these extracts applies to 
the facts before us. A similar question 
arose ina case to which one of us wasa 
party. Tke lower Court there instead of 
awarding mesne profits by the decree itself, 
directed that the enquiry should be poste 
poned to the state of execution. It was 
observed in the course of the judgment: 

“While deploring the practice, we must still ask 
ourselves, is it a question of complete want of 
competency, or of erroneous exercise of jurisdiction ? 
The distinction between absence of jurisdiction and 


, irregular exercise of jurisdiction has been frequently 
’ pointed out. 


If the Oourt fails to conform to the 
provisions of O. XX, r. 12, itis impossible to hold 
that the defect is one of inherent incompetency: 
at p. 730“ Kengam Sami v. Subbamma (17) at p, 311." 

Therefore we are clearly of the opinion 
that the Court acted rightly in dealing with 
the case in two parts as it did, and granting 
that there was any error, it was one of 
form and not of substance. There is yet 
another ground on which the lower Court’s 
decision can be supported. That no person 
can be permittedto blow hot and cold, isa 
well-known doctrine. The decision of the 
Judicial Committee in Sadasiva v, Rama- 


_linga (18), gave effect to this principle in 


circumstances similar to the present. That 
case related to aclaim made in execution 
to proits not awarded by the decree itself. 
There were, however, certain proceedings 
which resulted in the execution of security 
bonds by the defendant who undertook to 
Their Lord- 
ships held that upon the general principle 
of estoppel, the respondent could not be 
heard to say that the mesne profits were 
not payable under the decree, and there 
might arise cases, where the questions 


raised should be determined by proceedings 


quite contrary to the ordinary curcus curte. 
The facts of the present case are even 
Stronger. Not only did the defendants 
invite the Court to hold that the enquiry 
was to be postponed to a future date, with 
which contention the learned Judge agreed ; 
what is more, he granted them, as already 
observed, immunity from being sued, on 


the ground that a separate suit would not ` 


lie against them. Thus, the ground of 
want of jurisdiction completely fails and 

(16) 94 TA 22; 19 A 155; 7 Sar. 111 {P O), 

(17) 57 M LJ 728; 124 Ind, Oas. 290; A IR 1930 
Mad. 30; 53M 838; 30 LW 810; Ind. Rul. (1930) 
Mad. 674. 

(18) 2 IA 219; 3Sar. 519; 15 BL R383; AWR 
193 (P O). ne i 

*Page of 57 M. L. nad ae 

} Page of A. L R, 1930 Mad,—[Bd.]: 5 4 
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we must hold that the lower Oourt was 
justified in granting mesne profits. The 
memorandum of objections fails and is 
dismissed with costs to be apportioned 
between (1) the plaintiff, (2) defendants 
Nos.1 and 2, (3) defendant No. 3's branch, 
(4) defendant No. 4's branch, and (5) de- 
fendant No.6 in accordance with their 
declared shares. The costs will be taxed 
-in the usual course. 

Lastly, it is contended that the lower 
Court's decree is wrong in regard to the 
_ direction it contains aa fo the maintenance 
payable to defendant No. 10, By the pre- 
liminary decree passed in 1924 her main- 
tenance was fixed at Rs. 125 a month, and 
the question, from what date it was pay- 
able was left to be determined by the 
final decree to be passed. The clause in 
the decree relating to this may be quoted : 

“Defendant No. 10 is entitled during her life to 
“maintenance at the rate of Rs. 125 a month from 
defendant No. 6's estate, The provision for defend- 
ant No. 10°s residence and what properties ought to 
‘be charged with her maintenance and from what date 
defendant No. 10 is entitled to claim maintenance 
will be determined in the final decree." 

This direction was confirmed in appeal 
by the High Court on the previous occa- 
sion. The Judge has now held that the 
maintenance is payable from March 25, 
‘1920, when she filed her written statement. 
What is argued in the appeal is, that in 
regard to the arrearsnow declared payable, 
thereis no reason to hold defendant No. 6 
alone liable, The argumentis thus put: 
It has now been held that till the date of 
the preliminary decree the joint status of 
defendants Nos. 3 to 8 continued; this being 
so, it follows under the Hindu Law that 
for the maintenance that became payable 
„prior to the date of that decree, all the meme 
bers of the sub-family would be liable. We 
cannot, it seemsto us, enquire whether 
this contention is sound or not. The terms 
of the preliminary decree above quoted 
preclude us, in our opinion, from going into 
this question. On two points the direction 
is quite explicit : first as regards the rate, 
second as regards the person liable. The 
decree says in terms, that is defendant 
No, 6s estate that is liable for the main- 
tenance. We must, therefore, disallow this 
contention. It remains to be mentioned (as 
this case is likely to go to the Privy Council) 
that respondent No. 18, defendant No. 5's 
son who was impleaded as a party 
tothe appeal in virtue of our order dated 
March 16, 1937, contends that our decree 
should contain no provision which would 
operate to. his prejudice. We are not pre- 
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pared to agree with this contention. In 
this result, the lower Court’s decree is modi- 
fied as indicated in the various paragraphs 
above. We understand that the result of 
our judgment will be to vary the directions 
of the lower Court in regard to the charges 
created by its final decree: vide para. 4, 
pp. 88 and 89 of the pleadings bosk. The 
parties will bring in a scheme specifying 
in what manner the decree should be varied 
in this respect. The sums as now found 
due by us to the various parties will carry 
interest inthe manner provided for in the 
lower Court’s decree. (Then their Lord- 
ships gave the necessary directions regard- 
ing the costs’. 
* * $ ® k 

[After the return of the finding of the 
lower Court, upon the issue referred by 
(Venkata- 
subba Rao and Abdur Rahman, JJ,), made 
the following] : 

Order.—The point to decide is whether 
the amountin question was borrowed and 
expended on behalf of the family. The 
books of the institution containing the 
necessary entries were in the Hig Court. 
The claimant therefore in support of his 
claim relied upon the entries as they 
appeared in the printed book, marked Ex 9. 
It seems to us that we arenotin a position 
to pronounce judgment in the appeal wa 
are hearing without taking additional evi- 
dence. In pursuance of our direction, the 
clerk who maintained the accounts has 
appeared and his evidence has to be ree 
corded. The evidence is for the purpose of 
showing that the sum in question was 
borrowed and expended for the school. 

[The case again came on for hearing after 
the additional evidence was taken in pur- 
suance of the above orderand the Court 
delivered the following judgment :] 

Venkatasubba Rao, J.—The learned 
Judge has now returned a finding on the 
matter on which he was directed to hold 
an enquiry. It relates to the amounts spent 
by the group consisting of defendants Nos. 3 
to 8 in respect of the management of the 
National High School, Mannargudi and the 
adjustments that have to be made in the 
final account, The learned Judge has set 
out in para, 5 of his order the items that 
were in dispute. Astoitem No.1 his find- 
ing is against the group mentioned above. 
This part of the finding has not been ques- 
tioned by Mr. V. Radhakrishnayya in his 
argument before us. As toitem No, 2, the 
learned Judge holds that it has been proved 
that the amount covered by it was spent 
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by defendant No. 3 (para. 7 of his order). 
The only question then is, are the other 
branches liable to contribute in proportion 
to their shares? The person that actually 
incurred the expense was, as already stated, 
defendant No. 3. During the period in 
question, as appears fromthe main judg- 
ment, the group, of which defendant No. 3 
. was a member, consisted of defendants 
Nos.3 to 8. The judgment proceeded upon 
the ground that these defendants bad not 
become divided in interest inter se. The 
learned Judge's observation to the cone 
trary is clearly wrong. For the very large 
amount for which defendant No. 3 rendered 
himself responsible, the entire group was 
held liable, on the ground that there had 
been no inter se division in status. This 
being so, the only question is, are the other 
branches of the family liable for the amount 
or not?’ It being found that the expense 
was properly incurred, the liability is a 
common family liability and the other 
branches are equally liable for the amount. 
Tt follows from this that the sum in ques- 
tion must be borne bythe parties in pro- 
portion to their shares as declared by the 
main judgment, and an order is made 
accordingly. 

# * * * 

Then remains the subject-matter of O. M. 
P. No 5202 of 1937. This relates to certain 
sums defendant No.6 paid subsequent to 
our main judgment, amounting in the 
aggregate to Rs, 27,461-3-0. These sums 
` stand upon the same footing as those that 
went to make up Rs. 50,0x9-2-0 dealt with 
under that judgment. Defendant No. 6, 
by having subsequently paid the amounts 
in question, has completely discharged the 
three decrees to which we made reference 
in the judgment, namely, O. S. Nos. 10, 12 
and 26 of 1920. Ifthe principle adopted in 
the main judgment is correct, the sum of 
Rs. 27,461-8-0, the subject of the present 
claim, must be borne by the parties in 
the same manner and in the same propor- 
tion as the amount of Rs. 50,089-8-0 dealt 
with, as alreidy stated, by that judg- 
ment, and a direction to this effect is 
accordingly made. It is satisfactory to 
note that these decrees have been now 
fully satisfied ; it has been possible to 
make the necessary adjustment in respect 
of the sums now claimed, although the 
payments were made subsequent to our 
main judgment, by reason of the fact that 
abe Anal partition decree has not yet been 
made. 


N-D. Order accordingly. 
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BOMBAY HIGH COURT . Ae 

Civil Revision Application No. 54 of 1938 

December 13, 1938 4 
WassoonEw, d. 
BABURAO PRAHLAD BADVE AND OTHERS 
—APPLIOANTS 
versus 
HARIHARRAO KASHINATHRAO 

KHASGIWALE AND OTHERB— OPPONBNTS 

Civil Procedure Code (Act V of 1908), s. 115 — 
“Court”—Scheme for administration of temple not 
conferring any authority on District Judge in 
respect of administration but merely stating that 

ommittee can bring irregularity to his notice— 
District Judge, if persona designata with special 
powers—“Case decided"—Order passed in assumption 
of jurisdiction not vested an Court by law, whether 
“case decided '—High Court, if can interfere. 

Where a Judge or presiding officer of a Court, 
as distinguished from the Court itself, is performing 
any function as vested in him, such a Judge may 
be considered as a persona designaia or as a person 
described, the description being by his official 
designation, and cannot be regarded as a Civil 
Court subordinate tothe High Court deciding the. 
rights between the parties and performing judicial 
functions. In the consideration of the question 
whether a presiding officer of a Court is acting as a 
persona designata or as a Court, the important 
point to be investigated is what is the source of 
his authority. It might also be relevant to consider 
the nature of the proceedings and the action taken 
therein. 

Wherea scheme for administration of a temple 
does not expressly or by implication confer any 
authority whatsoever on the District dudge to 
administer or manage or supervise the management 
of the institution, but merely states that there is 
nothing to prevent the Committee from bringing any 
irregularity to the notice of the District Judge, 
that! is not tantamount to the conferment of. 
authority, Consequently, it cannot be said that the 
District Judge is created a persona designata with 
special powers. 

Where the District Judge has arrogated to 
himself the power to interfere in the management 
of a temple by threatening to use the machinery of 
his Court for taking severe notice, and in his 
order he expressly saya that the Court's order has 
been disobeyed and that the Court would take 
severe notice of further disobedience in the coming 
year, the proceedings would be a case decided and 
the High Oourt has powerto take action in the 
matter, for a case decided might fall within the 
category of orders passed in the sssumption of 
jurisdiction not vested inthe Oourt of law. Bal- 
krishna Udayar v. Vasudeva Aiyar 1), relied on. 

O. R. App. against an order of the District 
Judge, Sholapur, 

Messrs. H. C. Coyajee and D. R, Manerikar, 
for the Applicants. 

Messrs, G. N. Thakore and B. G. Rao, 
for the Opponents. 

Order.—This is a civil revisional appli- 
cation from the orders of the District 
Judge of Sholapur passed upon the audit 
objections submitted to him by the 
Devasthan Committee of the Pandharpur 
temple against the accounts..of the temple 


` 


1539 - 


and its ‘properties maintained by the com- 
mittee of management constituted under 
the Scheme framed for the administration of 
this institution by the High Oourt on 
September 30, 1595. 

On behalf of the opponents, the mem- 
bers of the Devasthan Committee, a preli- 
minary objection has been raised that the 
revisional application does not lie, In order 
to appreciate the merits of that objection 
and thie application, it will bs necessary to 
understand the facts leading to the orders 
of the District Judge in question. As I have 
already said, the Scheme for Management 
was passed by the High Court on September 
30, 1896. The management cf the institu- 
tion and its properties was left under that 
Scheme in the hands of the Committea of 
Badves, who are the chief priests, mana- 
gers, overseers, and guardians of the idol 
and the temple and its property. As such, 
they continued to manage the properties 
and receive their own emoluments out of 
the protits by virtue of the Scheme declar- 
ing their rights thereto. By r. 4 of the 
Scoeme it was directed that the Uommittee 
of Badves or the Managing Uommittee 
snould keep regular, accounts of ali cio.hes 
and ornaments presented to the idol, and 
of all money oterings exceeding Rs. UO, 
slowing the articies received, and taeir 
estimated value, the articles to be preserved 
for tue idol, the articles to be distrivuted 
among the Badves, and the articles to be 
sold as provided for inr.3. Those accounts 
Were to be audited by tae Devastnac 
Oommittes at least once a year, and that 
Committee were given the power to exa- 
mine all ornaments and clothes waich nad 
been. preserved and compare them wita 
the accounts. ‘The Devastoan UOommittes 
was functioning prior to the Scheme, and 


I am told the appointment of the members | 


to that Committee was made by Quvern- 
ment. It appears tnat in 1912 or taere- 
abouis, the Vevasthan Committee in the 
course of their audit fouud that it was 
ineffective, unless suitable provision was 
made in the Scheme for supplying them 
wita material, to facilitate a thorough audit. 
Toey therefore memorialized the District 
Judge of Snolapur to remove tne defects 
in toat respect by amplifying the Scheme. 
‘hat memorial, 1, seems, Was treaied as a 
Civil application, and tae Hign Court on 
November lö, 1913, thought that nere 
was uo necessity for a change in the Scueme, 
the WUevasthan Uommittee not having 
made out to the satisfaction of the Higa 
Uourt that any change was. necessary. 
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That order was Paésed after hearing the 
Devasthan OUommittee through their 


Advocates; and in discharging the rule, the 
Devasthaa Committee was ordered to pay the 
costs of the Badve Committee. Since then 
I am told there has been no audit till 1926, 

The Devasthan Committee taen moved 
Madgavkar, J. who had granted an inter- 
view to them at Pandharpur, to take into 
consideration certain proposals made by 
them in regard to the maintenance of 
accounts and the management of the 
institution and to pass the necessary 
orders. Among those suggestions was the 
suggestion that the report of audit or 
inspection made by the Devasthan Committee 
migot be annually forwarded tothe High 
Court and that arrangements made to carry 


_ out the suggestions waich the High Court 


might make thereon. Tne other suggestions 
were in regard to the preparation of a 
monthly statement, the carrying out of the 
recommendations of tne Devastnan Oom- 
mittee in regard to the use and disposal 
of ornameats, the valuation by experts 
deity and the 
Maintenance of accounts in regard to them 


. in the manner suggested by that Uommilttee. 


That application was heard as a civil 
application ia Court on Juae 27, 1930, and 
Madgavkar and Bariee, JJ. refused to make 
any amendment in the Scheme as suggested 
in the pelision. They, however, declared 


‘that the members of tae Devasshan Uom- 


mittee had the right as parties interested in 
the said idol to muve the High Uourt ia terms 
of r.¥ of the Scheme to effect modifications 
therein. Taatrule provides as follows (gee 
p. 621 of the printed judgments of 1896) : 

“This Scheme shali be subject to such modifica- 
tions as may be made hereafter by the High Court 
on the application of parties interested in the 
Devasthana of the said idol.” | 

Tne other provisions of the Scheme . 
framed by this Court for tae randnarpuc 
temple are to be found at pp. Gik 50 boi oF 
Wale dismissing the 
Claim to modincatioa, as 1 understand tue 
judgment, certain observations were made 
ln regard to the rights of the parties inter- 
ested under-the Scheme, with reference to | 
tne suggestion for forwarding the report of 
the audit and inspaction to tae Higa Uouri. 
‘Tney are as follows: 

“In our opinion no reason is shown to alter the 
rule. Tne suggestion shortly is that accounts after 
they are audited every year by the Devasthan 
Committee should be sant by them with their 
remarks though the Badves to the District Judge. 
The District Judge will have no time to go through 
the accounts, and the proposed alteration would be ` 
8 useless formality. Under the rules as they are ` 
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now framed, if that audit of the Devasthan Com- 
mittee, shows any irregularities in the accounts, 
there is nothing to prevent the Committee from 
bringing such irregularities to the notice of the 


District Judge for such action as seems to him 
proper.” 


It seems that a similar suggestion was 
made on a former occasion when the Scheme 
was approved, and it was observed then 
that the orders directing the Committee 
appointed to keep accounts of all clothes 
and ornaments presented to the idol, and 
of the Vithoba Fund and to have the 
accounts audited by the Devasthan Com- 
mittee were sufficient. It appears that since 
the High Oourt’s order in the petition in 
June, 1930, the Devasthan Committee have 
been carrying out the audit of the accounts 
and submitting their observations and 
suggestions to the District Judge of 
Sholapur who according to the record has 
been transmitting them with his observa- 
tions and remarks to the Committee of 
Management or Badves for carrying them 
out, Apparently no friction had occurred 
till 1934. It seems thereaiter all the sugges- 
tions were not accepted and the matter 
was brought to a crisis in August, 1937. 
It was then that the Committee's report of 
1936 which had been submitted to the 
District Judge was forwarded along with 
his observations made on similar objections 
in 1934 to the Badve Committee with 
additional remarks for the explanations of 
that Committee. In the column headed 
“Court's orders” the learned District Judge 
took exception tothe manner in which the 
Badve Committee or the Committee of 
Management dealt with the suggestions of 
the Devasthan Committee, and he observed 
that there was no attempt whatsoever on 
the part of the Badve Committee to obey 
the order of his predecessor either in the 


letter or the spirit in regard to the main- ` 


tenance of a receipt book and the particulars 
showing receipts of donations of cash 
amount and ciothes and silver ornaments. 
Then he has proceeded to make the fol- 
lowing remarks: 

“It is clear to me that this is a case of deliberate 
disobedience of the order of this Court and any 


further disobedience in the coming year will be 
severely noticed.” 


It is upon that threat of action that the 
Badve Committee have filed this applica- 
tion in revision. It is urged on behalf of 
the opponents that that order and simular 
other orders passed on the memorandum 
of objection of audit are administrative in 
character, that they contain departmental 
advice to the Oommittee, that the District 
Judge was not acting as a Court but a 


s a 
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persona designata in the administration of 
the temple and its property in view of the 
observations of the High Oourt construing ` 
in effect the Scheme as conferring on the 
District Judge the power to interfere ad- 
ministratively with the management of this 
institution, and that therefore no appeal or 
civil revisional application will lie. Now, 
upon authority it is clear that where a 
Judge or presiding officer of a Court, as 
distinguished from the Oourt itself, is per- 
forming any function as vested in him, such 
a Judge may be considered asa persona 
designata or as a person described, the des- 
cription being by his official designation, 
and cannot be regarded as a Oivil Court 
subordinate to the High Uourt deciding the 
rights between the parties and performing 
judicial functions. ‘Tne assumption undere 
lying the preliminary objection is that 
authority has been conferred on the Dis- 


. trict Judge as an individual in a proper and 


legal way to pass the orders in question. In.- 
the consideration of the question whether a 
presiding officer of a Court is acting as a 
persona designata or as a Oourt, the impor- . 
tant point to be investigated is what is the 
source of his authority. It might also be 


. relevant to consider the nature of the pro- 


ceedings and the action taken therein. 
It is conceded that the Disrtict Judge 
has no place whatsoever in the Scheme, 
The Scheme does not empower the Devas» 
than Committee to submit its audit notes - 
In fact, an attempt 
to engraft such a rulein the Scheme was 
negatived. And it was Perhaps advisedly 
done for it is at any time a misfortune that 
the Badves, who owe a religious duty to 
the institution should give occasion to 
an honorary 
body of auditors, to allow their doings with - 
Pious gifts to tae idols by religiouseminded 
Hindus, to be canvassed ina uourt of law. 
Tne District Judge has no power of- 


“superintendence over the management of - 


the institution which is left 


entirely to 
the discretion of the Badves. 


Therefore 


“the authority of the District Judge cannot 


be derived from the Scheme itself. 

But it is urged that ne derives his powers 
by reason of the observations in the High > 
Oourt’s order dated June 22, 1930. That 
argument, in my opinion, is nob well-found- 
ed. The order does not expressly or by 
implication confer any authority whatsoever 
on the District Judge to administer or 
manage or supervise the management of 
It merely states that there. 
is nothing to prevent the Committee from 


1934 


bringing ‘any irregularity to the notice of 
the District Judge. That is not tantamount 
to the conferment of authority. The obser- 
vations further contemplate such action by 
the District Judge as seams to him proper 
upon the irregularities. That might be in 
the nature of friendly advice for, I cannot 
conceive of any other possible action under 
the Scheme. Moreover, having regard to 
the proceedings before the High Court, 
those observations were obiter. The High 
Court was not called upon to say 
what things were not prevented by the 
Scheme and what were, It is clear that 
the only power which the High Court 
possessed under the Scheme was to 
amend it, and which although it was called 
upon to exercise was not exercised. Con- 
sequently it cannot be said that the 
Disirict Judge was created a persona disig- 
nata with special powers. Nor is it clear 
from the orders that the District Judge has 
purported to act as persona disignata. 

™ Itis suggested that the High Oourt has 
interpreted the Scheme and that it has 
‘impliedly recognized the District Judge's 
‘power of supervision under the Scheme. 
That is not so according to the tenor of the 
judgment, The statement as to what is not 
objectionable under the scheme amounts to 
very little. At least that is not what the 
High Court was asked to state. So, then, 
the very basis of the suggestion underlying 
derivative authority fails. In my opinion 
having regard tothe manner in which the 
District Judge has acted, it is possible to 
suppose that he has arrogated to himself 
the power to interfere in the mangement of 
this institution by threatening to use the 
machinery of his Court for taking severe 


notice. In his order he expressly says that - 


the Oourt’s order has been disobeyed and 
that the Court would take severe notice 
of further disobedience in the coming year. 
That being the position, I feel real difficulty 
in upholding the preliminary objection. 
Butit is next urged that this is not a 
case decided in which the jurisdiction of 
the High Court under s. 115, Civil Pro- 
cedure Oode, could properly be invoked. 
It is said that itis more an administrative 
than a judicial order. When regard is 
had to the fact that the District Judge has 
no voice under the scheme in the adminis- 
tration of the temple and its properties, all 
that the District Judge could do under the 
High Court's order, when the Davasthan 
Committee brought to his notice irregulari- 
ties of the Badve Committee, was to offer 
friendly advice. Ib is said that it is perhaps 
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possible to construe the order as a brutum 
fulmen. But inasmuch as the threat proceeds 
from conviction in his power and might be 
carried out with the machinery of the Court 
for any disobdience of his orders, the 
question at once becomes serious. Indeed 
the mere seriousness of the situation would 
not justify interference by this Court. It 
seems to me that inasmuch as there was 
a proceeding inthe nature of a complaint 
of mismanagement and disregard of the 
orders issued by the District Judge from 
time to time by the Committee of Badves, 
the final orders upon such proceedings could 
be construed as a case decided. In Bal- 
krishna Udayar v. Vasudeva Aiyar (1) 
the Civil Court had ordered a temple com- 
mittee to fill up the vacancy of the mem- 
bers of that Committee forthwith by 
making an appointment which they had 
a right todo, That power the Court posses- 
sed under the Religious Endowments Act 
(XX of 1863). But after doing tuat the 
Court had no jurisdiction to make an order 
declaring valid an appointment made upon 
the electionjby the persons interested. The 
Court notwithstanding the absence of power 
made an order declaring such appoint- 
menit valid and the proceedings whereunder 
that order was passed were regarded by 
the Judicial Committee as a case decided 
within the meaning of s. 115, Uivil Proce- 
dure Code, entitling the aggrieved party to 
apply tothe High Oourtin revision. ‘hat 
illustrates that a case decided might fall 
within the category of orders passed in the 
assumption of jurisdiction not vested in 
the Court by law. Tne following observa- 
tions as to what a case implies in s, 115 
are important (p. 2094); 

“It cannot, in their Lordships’ view, be confined 
to a litigation in which there is a plaintiff who 
seeks to obtain particular relief in damages or 
otherwise against a defendant, who ie before the 
Oourt. It must, they think, include an eg parte 
application such as that mide in this case, pray- 
ing that persons in the position of trustees or 


officials should perform their trust or dischar 
their official duties.” Es 


Now, here upon a proper analysis of the 
fact it would be observed that tne report 
of the Devasthan Committee was notning 
more than an application to the District 
Judge, upon irregularities noticed, to influ- 
ence his action in getting those irregulari- 
ties removed and to secure redress in 
the interests of the charity. I shall assume 
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that the object Wag purely altruistic and 
hat the Devasthan Committee was prompt- 
ed by a. desire to protect the temple and 
its properties. But nevertheless upon such 
application if the Court, assuming jurisdic- 
tion to interfere in the management of 
the temple, does pass orders which, it says 
are binding on the Committee of Badves 
and further threatens action for disobe- 
dience, it seems clear to me that the pro- 
ceeding would be a case within the inter- 
pretation in Balkrishna Udayar v. Vasudeva 
Aiyar (J). . Consequently, this Court has 
power to take action in the matter. Where 
the invasion of vested rights of the subject 
is threatened by a Curt in this manner, 
and-it is about to resort to the use cf the 
machinery at its dispesal, the High Court 
as.a superior Court, in my opinion, will 
show a strung leaning against construing 
the powers under s. 115 so as ‘to oust or 
restrict its jurisdiction. Consequently the 
alternative ground on which the preliminary 
objection is based also fails. 

On the merits 1 have hardly anything 
more to say than what 1 have already 
observed. Perhaps the acticn of the Dis- 
trict Judge was prompted by the observa- 
tions in the High Court's order of 1930. 
Apparently he has wrongly construed that 
order as conferring on him jurisdiction to 
interfere with the Cummittee of Badves 
inthe management cf the trust fund. It 
is unfortunate that the Scheme should be 


lacking in the necessary provision for | C 
Panchayat Board was neld to be a public 


carrying out the suggestion of the auditors. 
An audit which can be- relegated to 
the waste-paper basket is at all times 
fruitless and ineffective. If it was consider- 


-ed necessary to provide for audit, I think,. 


there should have been the corresponding 
machinery for carrying out the suggestion 
of the auditors. The High Court on two 
occasions deliberately omitted to provideruch 
a machinery. Probably it left it to the good 


sense of the parties, particularly having . 


regard to the interest and rights of the 


‘Badves as envisaged in the order itself. 


They were expected of their own accord 
to carry out the duties imposed upon them 
in the matter of accounting and other 
things in the best interest of the institu- 
tion. Perhaps on the ground of inconve- 
nience, too, additional safeguards were 
considered undesirable. Circumstances have 
now arisen when there is a possibility of 
mismanagement and it is not unlikely that 
the interests of the institution may suffer 
if no proper accounting and check . were 
provided for. Those are considerations which 
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must guide the Court whet & proper appli- 
cation is made to it according to law under 
the provisions of the Scheme. All that I 
need say at the present moment is that the 
District Court through the District Judge 
cannot enforce its orders in question by 
threat or by force. Consequently, I think 
this application must succeed to that extent 
only. I make the Rule absolute, without 
any order as to costs. 

D. are Rule made absolute. 


MADRAS HIGH: COURT 
Criminal Revision Case No. 881 and 
Petition No. 839 of 1938 
February 24, 1939 
Laksamana Rao, J. 

8. V. SUBRAMANIA PILLAI—Pgtitione 

: A versus : 
| :G. J. PONNIAH—ResponpENT 
4” Penal Code (Act XLV of 1860), ss. 21, 353— 


Sanitary Inspector of Panchayat Board, whether 
public servant. 





r 
7 “Lhe Saąnițary, Inspector ofa Panchayat Poard is ` 


mot a public servant as defined in s. 21, Pénal 


Uode, and the fact thatthe Sanitary Inspector is 


authorized by the President ofthe Panchayat Board - 


to collect fees for seating animals before slaughter 
would itt make him a public servant. Queen- 
Bere: Thiruvengada Mudali (1), distinguish- 
e . f . 


Messrs. K. S. Jayarama Ayyar and N. 
Shankar Bhat, for tue Petitioner. i 

Mr: V. T. Rangaswami Ayyangar, for the 
Respondent. ia 

The Public Prosecttor, for the Crown. 

Order... The Sanitary Inspector of a 


servant in Queen-Hmpress v. Thiruvengada 
Mudali (1) because of s. 43, Madras Local 
Boards Act, V of 1354, which has been 
deleted in the Madras Loca! Boards-Act of 
1920 (Act XIV of 1920) and it is not 


‘contended that as such officer, a Sanitary. 


Inspector has any of the duties specitied in 
cl. 1U of s. 21, Indian Penal Code. it follows, 


therefore, that the Sanitary Inspector of a 


Panchayat Board isnot a public servant as 
detined in s. 21, Indian Penal Ovde, and 
the fact nat the Sanitary Inspector in this 
case waf suthorized by the President of the 
Panchayat Board to collect fees for sealing 
animais before slaughter would not make 
him a public servant. -Tne charge framed 
under s. 353, Indian kenal Uode, is, therefore, 
quashed and the Magisirate will proceed 


-with the case according-to law on: the footing 


that the Sanitary Inspector is not a public 


Bervant. =’ 


“5. charge quashed, 
(D -21 M 428; 1 -Weir 792, ` > Mi. 
> 37 t; 
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_ MADRAS HIGH COURT 
Referred Trial No, 69 and Oriminal 
Appeals Nos, 301 and 805 of 1938 
September 19, 1938 
Buen AND LAKSHMANA Rao, JJ, 

In re BOTTU SATHALAVADAN AND 
ANCTABR— PRISONERS— APPELLANTS 

Evidence Act (I of 1872}, s. 24—President of 
Village Vigilance Committee, whether person in 
authority—Statement elicited by him from accused 
by promise to try to sate him—Relevancy. 

The President of the Village Vigilance Com- 
mittee is a person in authority within the meaning 
of s. 24, Evidence Act, and a statement elicited by 
him from the accused by a promise that if accused 
would tell the truth, he would try to save him, is 
irrelevant under s. 24, 


Refd, T. and Cr, A. by the Sessions Court, 
North Arcot Division at Vellore, dated 
July-16, 1932, i 

Mr, K. Krishnamurthi, for the Prisoners, 

The Public Prosecutor, for the Crown. 
` Burn, d.—The appellants have been con- 
victed of murder by the learned Sessions 
Judge of North Arcot and sentenced to 
death. Accused No, 2 is the second wife of 
Bodi Ramaswami Uoundan and.the cage 


‘against her. was that she was in illicit 


intimacy with accused No. land that both 
of them had murdered Ramaswami Goundan 
by inflicting injuries upon him on the night 
of January 17, 1938, from the effects of which 
he died in hospital on February 18. ‘There 
is no doubt about the fact that Ramaswami 
Goundan was murdered. He was taken the 


~ ' next day to the dispensary at Ambur and 


the Sub-Assistant Surgeon found his skull 
fractured in four places and out of one of 
the wounds in his skull brain-matter was 
oozing. There were eight other injuries 
upon him. lt seems miraculous that he 
should have survived until February 18. 
The wounds upon his head could have been 
inflicted, the doctor says, with any heavy 


‘cutting instrument such as a bill-hook. 


“There is no direct evidence in the case. 


The deceased's first wife was examined as 


P. W. No. 5. She is the elder sister 
of accused No, 2 and her son P, W. 
No. 6 is a boy of 12, Prosecution 


Witness No. 5 said that on the night 
of January 17, she was sleeping in the 
outer pial and her husband and accused 
No. 2 and their three children were sleep- 
ing inside the house. The boy P. W. No. 6 
Bleeping on the pial of the house 
opposite. Prosecution Witness No.5 says 


‘that she was awakened abcut midnight by 


the noise of scme one running and when 
she got up she saw ker sister accused No. 2 
‘atiempling to run away with a bundle of 


“clothes in her hand. ‘The boy P. W. No. 6 
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also says that he was awakened bya sound 
which he deseribed as ‘dabi, dabi’ as of 
some one running. He also says that he 
got up and went into their house and saw 
his mother holding accused No, 2 and 
preventing her from going away. It is very 
strange that P. W.No,5 heard nothing. of 
the noise that. must have been made hy the 
person who inflicted the terrible wounds 
upon the person of her husband. Neither 
P. W.No. anor P. W. No. 6 saw anyone 
actually ranning away. 

. Prosecution witness No,5 says that her 
sister, accused No. 2 had been .on terms of 
illict intimacy with accused No. 1 and there 
is reliable evidence that this was a fact 
and that the husband Ramaswami Goundan 
had on several occasions beaten accused 
No. 2 on this account. The last occasion 
on which he beat her wasthe evening of 
January 17. This, it is suggested for the 
prosecution, was the reason why accused. 
No. 2 wanted her husband to be killed. 
Against accused No. 1 there is the evidence 
of six witnesses, P. Ws. Nos. 5, 7, 3,9, 14 
and 12 who say that Ramaswami Goundan, 
when he was -being taken to the hospital. 
the next day, January 18, was questioned 
and, although he was unable to speak, made 
signs from which the by-standers understood. 
him to mean that he had been attacked 
by accused No, 1. He was understood also 
to mean that two -persons had been con- 
cerned in the attack -upon him, of whom 
one was a male and the other was a female 
and that the female was not his senior 
wife but his junior wife, We feel obliged 
to reject the whole of this evidence for the 
reason that according to the doctor Ramae 
swami Goundan's skull was fractured and 
the brain itself had been injured to such 
an extent that brain-matter was oozing 
out of one of the wounds in the skull, In 
that condition we do not believe that Ramae 
swami Goundan could have known what he 
was doing, what was being said to him, 
what was.being asked of him or would have 
been capable of trying to convey any 
message to anybody. 

The only other evidence in the case is 
that accused No, 2 on January 19, made a 
confession, The witnesses who speak to 
this confession are P. Ws, Nos. 14, 15 and 16, 
Prosecution Witness No, 16 18 an old man 
of 65, and, as the learned Public Prosecutor 
says, there is no allegation against him 
of any prejudice against the accused or any 
reason for giving false evidence, He says 
that he saw accused No, 2 near thé village 
of Atbimekalapalli, 3 miles from her 
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husband's village in the morning at about 
8 o'clock on January 19, He says he had 
known her already about ten years and he 
had known her husband and he asked her 
whoit was that cut her husband. She replied, 
“Tt is I that cut him.” Prosecution Witness 
No, 16 thereupon took the w.man to a shed 
belonging to Rami Reddi (P. W. No, 14) 
who isthe President of the Village Vigilance 
Committee and P, W. No. 14 ther took 
upon himself the task of questioning her. 
Prosecution Witness No, 15 was present 
while P. W. No. 11 was questioning her. 
Accused No, 2 told P. W. No, 14, as she 
had already told P. W. No, 16, that it was 
she who had cut her husband but P, W. 
No, 14 refused to believe her. He said 
that she being a mere female could not 
have cut amale by herself and he urged 
her to speak the truth, She finally ssid: 
“I threw chilly powder into the eyes of 
my husband, I held his neck down bya 
plank and my paramour cut him with a 
knife.” She mentioned one cut. Prosecution 
Witness No, 14 denied it, but P. W. No. 15 
says that this final statement was elicited 
from the woman by P. W. No. 14 by a pro- 
mise that if she would tell the truth he would 
try to save her. Prosecution Witness No, 16 
said in the Sessions Court that P., W. 14 had 
not threatened accused No, 2 that the Police 
would beat her if they came, But in the 
Magistrate's Court he also appears to have 
stated that P, W. No. 14 promised to save 
her if she spoke the truth and thereupon 
accused No. 2 gave out that she and accused 
No, 1 had cut the deceased. As far as the 
statements made by accused No, 2 to P. W. 
No. 14 are concerned, we think that they 
are irrelevant under s. 24, Evidence Act. 
The President of the Village Vigilance 
Committee is, in our opinicn, a person in 
authority within the meaning of that sec- 
tion. The statement which she made to 
P. W. No, 16 is not irrelevant under s. 24, 
Evidence Act, but like P.W., No, 14 we 
find curselves unable to believe it. It is not 
ecnceivable that the wcman killed her 
husband by herself. It is quite possible, 
as the learned Publi¢ “Prosecutor suggests, 
that accused Ne. 2 made this statement 
falsely to P. W. No, 16 in order to save her 
paramour. At any rate we cannot believe 
that it is true. 

We think, as the learned Counsel for the 
appellants contended, that this is a case in 
which immediately after it occurred every- 
bedy suspected these two persons and it 
is quite’possible that they may have been 
jointly concerned in the murder of Rama- 
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swami Goundan, But ön the evidence 
reecrded it is not possible to convict either‘ 
of them. We have rejecied the evidence 
of the witnesSes who speak to the dying 
declaration of Ramaswami Guundan and 
apart from that, there is only the inadmis- 
sible confession of accused No. 2, As for 
accused No, 2 herself, her ecnduct in trying 
torun away frem the house gives rise to 
suspicion, but we do not think tbat more 
than this can safely be ssid. Her own 
sister (P, W. Ne. 5) says that in the evening 
of January 17, accused No, 2 did not go cut 
cf the house. She never left the house 
until she was seen trying to run away at 
midnight, ‘This evidence of P.. W. No.5 
shows that there could not at any rate have 
been any plan concerted between the two 
accused for the murder of Ramaswami 


Goundan, It is therefore not inconceivable ` 


that accused No. 1 committed the murder 
by himself and. that accused No, 2 told lies 
about it afterwards in order to protect him, 
The evidence, we are satisfied, is wholly 
insufficient to support the conviction of 
either of these appellants. We therefore 
set aside the convictions and the sentencés 
that have been passed and direct that both 
the appellants be set at liberty forthwith, 


N."8. Convietion set aside. 


SIND JUDICIAL COMMISSIONER'S 
COURT 


Oriminal Appeal No. 154 of 1938 
January 12, 1939 
Davis, J. O. 
SAT NARAIN AMRATLAL—AprrELLant 
versus 
EMPEROR—Oppositg PARTY 
Bombay Prevention of Gambling Act (IV of 1887), 
ss. 4, 5, 6, 7, 12—“Place” in s. 4, whether excluded by 
s.12—Shop abutting on to a public street, whether 
‘place’ within meaning of s. 4—Search warrant, if can 
be issued and presumptton uncer s. 7, if can be arawn 
against keeper of such shop— Keeper, tf can be con- 
victed under s, 4. ik. s 
A place may be a ‘place’ within the meaning of 
2. 12, Bombay Prevention of Gambling Act and still 
bea place within the meaning of 8.4. The word 
“place” in s.4 has a wide meaning. Section 12 does 
not exclude the application of 5.4 in proper eases 
even though in certain circumstances s. 12 might 
apply tothe same “place”, Hence a place such as a 
shop abutting on toa public street although a place 
within the meaning of s. 2, is still a place within the 
meaning of s. 4, and a search warrant under the Act 
can be issued and presumption under s. 7 canbe 
drawn against thekeeper of such a shop kept for the 
purposes of gaming for profit and he can be convicted 
unders, 4, Emperor v. Fakirbkai Nathubhai (3) 
relied on, Emperor v. Fattu Mahomed (2), referred 
to, : $ 


& 
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“Or. A. against the conviction and sentence 
passed by the Second Special Additional 
City Magistrate, Karachi, dated October 
13, 193. 

i Mr. Sobhanmal B. Ojha, for the Appel- 

ant. 5 

. Mr. Nadirbeg K. Mirza, for the Crown. 

- Judgment.—The appellant in tbis case, 
one Sat Narain, was tried by the Second 
Special Additional City Magistrate, Karachi, 
with two others for offences under the 
Prevention of Gambling Act, and the ap- 
pellant was convicted under s. 4 and sen- 
tenced to pay a fine of Rs. 100. He has 
appealed, and in argument the learned 
Advocate based his case principally upon 
the argument that as the place where the 
alleged offence is found to have been com- 
mitted was a shop looking onto the street, 

‘and therefore a place accessible to the 
public under s.12 of the Act, the conviction, 
if at all, should have been under that 
section ; no presumption under s. 7 could 
arise and apart from that presumption, there 
is no sufficient evidence to convict the 

appellant, Put briefly, his case is-that s.12 
and s, 4 of the Act are mutually exclusive, 
and that a ‘place’ within the meaning of 
8.12 cannot be a place within the meaning 
ofs. 4. But I do not think, it necessarily 
follows at all that because a place such as 
-a shop abutting on to a public street might 
“be a place within the meaning ofs. 12, it 
cannot be a place within the meaning of 
“8.4. So to hold would be to allow persons 
to gamble in a shop so situated, free- from 
the application of the provisions of ss. 4, 
5,6 and 7. Such a shop could be kept for 
the purposes of gaming but no search 
warrant under the Act could be issued nor 
could the keeper of such a shop kept for 
the purposes of gaming for profit be con- 
victed under s. 4. Further, as under s. 12 
provision is made only for the search of a 
person, the shop itself could not be search- 
ed. I donot think this is a proper inter- 
pretation of the relevant sections. 

In my opinion, a place may be a ‘place’ 
Within the meaning of s, 12 as in the case in 
Emperor v, Fakirbhai Nathubhai (1), and 
still be a place within the meaning of s. 4. 
The word “place” in s. 4 has a wide mean- 
ing. It has been held to include a small open 
space surrounded by houses on all sides 
accessible by a narrow lane: Emperor v. 
Fattu Mahomed (2). Section 12 does not, in 
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my opinion, exclude the application of s. 4 
in proper cases even though in certain 
circumstances s. 12 might apply to the 
sime “place”, This being my view of the 
law, I can see no reason to interfere with 
the conviction by the Magistrate of the 
appellant 

The Magistrate, so far as the appellant is 
concerned, has raised two points: (1) 
whether the accused Sat Narain’s shop is 
a common gaming huse, (2) if so, whether 
Sat Narain is its keeper ? And he found on 
these two points in the affirmative There 
is clearly evidence to justify these findings 
which in myopinion are correct. The 
warrant under s. 6 was properly issued, and 
the presumption under s. 7 was properly 
raised. Ghulam Hyder, the Sub-Inspector, 
says he got information from a plain 
clothed head constable Akbar that the. 
appellant Sat Narain was seen taking bets 
on American Futures, and Akbar, the head 
constable, testified to this in Oourt. One 
Madhowji who was used as a decoy and 
who placed a bet of a marked rupee with 
accused No. 2, gave evidence which clearly 
showed that the shop of which the appel- 
lant is the admitted tenant was used as a 
common gaming house. Accused No, 2 
admits that the marked rapes was given to 
him by Madhowji but he says that he did 
not accept- the bet but threw the rupee 
away. Madhowji's evidence is corroborated 
by the witness:Alli Hashim, Ex. 4, It 
appears that Ghulam Hyder came to the 
shop disguised with a false moustache and 
that it was because the moustache dropped 
off prematurely that accused No. 2 took 
alarm and threw away the marked rupee, 
which Madhowji had given him, upon the 
counter, and accused No.3 threw away the 
betting slip Ex. 1-D which was found on 
the ground near the shop. All this evi- 
dence, apart from the presumption, is 
sufficient to show that the house 
was kept as acommon gaming house. 
Gambling in American Futures is 
carried on with slips such as Ex. 1-D, and 
it ig unreasonable to suggest that such 
gambling in such circumstances was not 
carried on for profit and thatthe appellant, 
the tenantor occupier of the shop did 
not know what his brother accused No, 2 was 
doing. Moreover, the marked rupee which 
was an instrument of gaming within the 
definition was found in a “place” within 
the meaning of s. 7, and is evidence 
uhtil the contrary is proved, that the 
shop was used ag acommon gaming house, 
and ‘the contrary had not been proved, 
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The evidence of the two defence witnesses 
Hari, Ex. 12, and Sugar Bahadur, Ex, 13 
clearly cannot be believed. It appears to 
me therefore that the appellant has been 
tightly convicted and sentenced, and I 
dismiss this appeal accordingly. 


8. Appeal dismissed, 





MADRAS HIGH COURT 
Referred Trial No. 104 and Criminal 
Appeal No. 442 of 1938 
November 2, 1938 
Kino AND Laxsamana Rao, JJ. 

In re TALAYARI THOTA BALIJA 

MADDI SUBBANNA AND ANOTHER 
— PRISONERS 

Criminal trial—Approver—Evidence of—Merely 
because approver tells probable story, it cannot be 
said to be corroborated—Nor can it be said to be 
corroborated by mere evidence of motite. 

In order to base conviction on the evidence of 
an approver, it is necessary that his evidence 
should be corroborated in material particulars 
which connect the accused with the commission of 
the crime. Merely because the approver tells a 
probable story, it cannot be said to be corroborat- 
ed nor can it be said to be corroborated by mere 
evidence of motive. 


Refd.'I'. andCr.A referred by the Sessions 
TE Kurnool Division, dated August 29, 

Messrs. K. S. Jayarama Ayyar, M. S. 
Ramachandra Rao and K., Krishnamurthy, 
for the Accused, 

The Public Prosecutor, for the Crown. 

King, J.—The two appellants in this case 
have been prosecuted before the learned 
Sessions Judge of Kurnool in connection 
with the murder of one Papanna on the 
night of April6 last. Both the appellants 
have been convicted and sentenced to death, 
appellant No. 1 as having abetted the 
commission of the murder by instigation, 
appellant No. 2 as having taken an active 
part in bringing it about. The principal 
evidence in the case is that of P. W. No.7 
who confessed to his share in killing the 
deceased, first before the Deputy Superin- 
tendent of Police, then before the Taluk 
Magistrate, and finally before the District 
Magistrate, and was offered a conditional 
pardon and taken as approver. He explains. 
in bis evidence how accused No. 1 approach- 
ed him and accused No. 2 offered him, 
money for murdering the deceased, that, 


Rs. 300 was to be the price of the crime,, 


.and that a convenient opportunity arose 
on the night of April 6, when the witness 
persuaded the deceased to go with him and 
accused. No. 2 toa village called Mandaslore 
there to indulge in gambling. On their 
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way there, he describes how ata stream 
called Vakkileru, accused No. 2 suddenly 
attacked the deceased with a blow from a’ 
stick on his head. The witness followed 
this up by another blow, the deceased 
became unconscious and they then proceed- 
ed to hack off his head. The head, it may be 


. mentioned, was necessary as proof demand- 


ed by accused No.1 that the murder had 
been accomplished. They wrapped up the 
head in the clothes of the deceased and in 
a towel belonging tothe witness and took 
it back to Peryapalli which is the village 
of accused No. 2 and there showed the head 
to accused No.1. That isin brief the story 
of the approver. 

It was not until April 12, that the 
approver’s story became kuown as he was not 
arrested until that day. The discovery of: 
the crime was due to the finding of the. 
headless corpse in the Vakkileru on 
April 7, and it was on information given hy 
P. W. No. 7, the approver, that the head 
was discovered in a well ata place near 
Kondapuram and also near Perayapalli. 
We think there can be no doubt that, in 
the main, the evidence of the approver in 
so far it connects himself with the crime 
must be true, butin this case, as in all 
similar cases, it becomes necessary to find 
whether the evidence of the approver has 
been corroborated in material particulars 
which connect the accused. with the com- 
mission of the crime. The learned Sessions ' 
Judge has held that the evidence of the 
apprever has been so corroborated but in 
our opinion, he has not sufficiently address- 
ed himself to this question of the nature- 
of the corroboration. Heis unduly ready. 
to hold that merely because the approver 
tells a probable story, it is corroborated: 
and that it is corroborated also by mere 
evidence of motive. Corroboration in its 
true sense by which it is sought in this case 
to connect the accused with the offence is 
given by only four witnesses, P. Wa, 
Nos. 11, 12,. 13 and 14. P. Ws. Nos, 11,.12 
and 13- all say that early on the evening: of 
the day on which the deceased must have 
been murdered, he was seen in. the come. 
pany of the approver and accused No, 2 
at various points in the village of Peraya- 
palli. A scrutiny of the evidence, however, 
will show that. there is nothing in it to 
indicate that the three persons ever left 
Perayapalli together or had started on their. 
journey towards the place where the murder 
was committed. The learned Public Prosg-.` 
cutor, in these circumstatices, has, not 
sought to convince us that the evidence of: 


1989 


'P. W. Nos. 11, 12 and 13 ig sufficient to 
prove any real connection between accused 
No. 2 and the commission of the crime. The 
evidence of P. W. No. 14 would, if 
-believed, afford some such ‘corroboration 
because what he says is that about midnight 
on April 6, he was sleeping with accused 
No. lin the village of Perayapalli and he 
heard accused No. 2 and P. W. No. 7 
calling accused No. 1 and telling him that 
the work was finished. He then saw them 
‘take him away. The evidence of the ap- 
prover is that it was on this occasion that 
they had brought the head and that they 
called accused No. 1 away in order to show 
the head tohim. We, however, have been 
‘shown Various facts and dates which make 
it impossible for us to accept the evidence 
of P. W. No. 14 as proved beyond reason- 
able doubt. Tt was not until April 20, that 
this witness was examined by the Police, 
i. e„ ab an interval of 14 days after the occur- 
rence. Before this date there had baen 
two confessions by the approver—to the 
Police Oficer and the Taluk Magistrate— 
and in neither of these confessions does he 
refer to the presence of any other person 
ag sleeping near accused No, 1 at the tine 
they brought the head to Perayapalli, and 
we think, in the circumstances of this 
case, that if the evidence of P. W. No. 14 
were true, it was inevitable that the 
approver would have seen him. 

The early confessions of the approver 
also show that the head was displayed to 
accused No. l not at any point outside in 
the village, but inside the house of 
accused No.2. When the third confession 
came to be made on May 9, the evidence 
of P. W. No. 14 was available to the Police, 
‘and we find a slight but very subtle 
modificatien in the approver's story as told 
to the District Magistrate ; it is no longer 
inside the house of accused No. 2 that 
accused No. 1 was met but on a pial near 
his house. There is no convincing explana- 
tion, we think, for the long delay in the 
securing of the evidence of P, W. No. 14, 
and the variations in the story as told by 
the approver on this point seem to us to 
suggest irresistibly that an attempt has 
been made by the prosecution to embellish 
what they no doubt considered a perfectly 
true case by the addition of questionable 
evidence. For these reasons, we are unable 
to accept the evidence of P, W. No. 14 as 
true, and therefore the situation now is that 
here is no corroboration of the kind which 
‘is required in a ease like this connecting 
either accused No, 1 or accused No. 2 with 
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the commission of the crime. In thəsə cir- 
cumstances, we must set aside their con- 
victions aid sentences and order then to 
be set at liberty. 


_ Nd. Convictions set aside. 


ee 


CALCUTTA HIGH COURT 
Ordar No. 17 of 1.939 
January 6, 1939 
S. K. Gaose ano B. K. Mox<uersaa, JJ. 
JEWAN RAW GANGARAM & Oo. 
—PETITIONER 
veTsus 
COMMISSIONERS for PORT or 
Os LCUTTA —Opposira PARTY 

Civil Brocedure Code (Act a of 1903), s. 151, 
0. XLV, r. 13—Matter not strictly falling under 
0. XLV, r. 13—High Court, if can stay eze- 
cution under inherent powers—Held, under cir- 
cumstances of the case, execution should be stayed 
under a. 191. , A A 

The High Court can, in the exercise of its inhe- 
rent power under 8, 181, Civil Procedure Oode, 
stay the execution of the decree although the matter 
may not be strictly within the terms of O. XLV, 
r. 13. Nanda Kishore Singh v. Ram, Golam Sahu 
(i) and Sailendra Nath Das v. Saroj Kumar (D), 
relied on. e 

The defendant against whom a decree was passed 
preferred an appeal and also applied for the stay 
of the execution of the decree. That application 
was dismissed and he applied for leave to appeal 
to the Privy Council. This application was also 
refused. The defendant then took steps to file an 
application for special leave to appeal and for 
stay of execution of the said decres to His Majesty 
in Council. But the pressatation of such applica- 
tion was not possible till the re-opening of the 
session of the Privy Council on January 16, 1939, 
Meanwhile on December 22, 1938, the plaintiffs 
‘applied for execution of the decree and that applica- 
tion had been fixed for final orders on January 7, 
1939. The defendant therefore filed an application 
to the High Court with a prayer to make an order 
directing a atay of the execution of the deoree until 
be had filed his application for special leave before 
His Majesty in Council and obtained orders there- 


a i ircumstances of the case, the 
soe Wah tT be stayed under the inherent 
powers of the High Gourt, TE 
Order issued in sols pees of application 
£ execution of decree. 
ee Sudhir Roy and Bhabes Narain 
the Petitioner. 5 
eee S. N. Banerjee (Sr.) and Satindra 
Nath Mukherjee, for the Opposite Party. 
$. K. Ghose, J.—The applicants before 
us are defendants in Title Suit No, 11 of 
1937, which was decreed on September 21, 
1938. One of the terms of the decree which 
is material to the present purpose is that 
the applicants were ordered to ream ve cers 
tain buildings and structures on the land 
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in suit within three months from the date 
ofthe decree. Against that decree the 
‘applicants preferred an appeal to this Court 
‘on November 28, 193%, That appeal is pend- 
ing. On December 2, 1938, the applicants 
being desirous of the execution of the decree 
being stayed, filed an application to that 
effect in this Court. On December 5, 1938, 
that application was summarily dismissed, 
Thereafter the petitioners on December 9, 
1938, applied to this Bench for the grant 
of certificate cf leave to appeal to His 
Majesty in Council. On December 12, 1938, 
that application was refused by this Bench. 
It is stated in the present application 
before us that the petitioners took steps to 
fle an application for special leave to 
appeal and for stay of execution of the said 
decree to His Majesty in Council. But on 
December 18, 1938, the petitioners received 
a telegram from their London Solicitors 
to the effect that it was impossible to fle 
“the necessary application before the Jaan- 
ary sitting of the Judicial Committee, 
Meanwhile, on December 22, 1938, the res- 
‘pondents-plaintifis applied for execution 
-of the decree in the Court of the Subordi- 
‘nate Judge. That application has been 
‘fixed for final orders on January 7, 1939. 
-It is stated that the petitioner's solicitors 
again senta telegram on December 27, 
1938, informing their London Solicitors that 
the application for execution was fixed for 
-January 7, 1939, and asking them to move 
-at once on the re-opening for special leave 
and stay of the execution of the decree 
before the said date. In reply, on Decem- 
.ber 28, 1938, the petitioners received a 
telegram tothe effect that such an applica- 
tion was impossible until the Court should 
Te-open on January 16,1939; notice of the 
intended application for special leave to 
appeal tothe Privy Council has been duly 
served upon the opposite party. Ia these 
circumstances, the present petition has been 
filed with a prayer that this Court may 
make an crder directing a stay of the execu- 
tion of the decree until the p:titioners have 
filed their application for special leave 
before His Majesty in Council and obtained 
orders thereon. ' 

So far as the facts recited above are con- 
cerned, they are not in dispute. It is clear 
to us that the position now is that it is 
physically impossible for the petitioners to 
file their application for special leave before 
at least January 16, 1939, and that therefore 
if the execution of the decree be not stayed 
mean while, the application for special leave 
would bb infructuous. That clearly is the 
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position. Now the question is whether 
this Court has power to grant the present 
application and make an order as prayed 
for. r 

Mr. Roy for the petitioners. has cone 
tended that although the matter may not be 
strictly within the terms of O. XLV, r. 13, 
Civil Procedure Cade, it is open to this Court 
to exercise its powers under 8. 151, Civil 
Procedure Code, and stay the execution of 
the decree as prayed for. He has contend- 
ed that if this Court bad- granted the 
application for leave to appeal to His 
Majesty in Council against the order of this 
Court refusing to stay the execution of 
the decree, it would be within the compe- 
tence of this Court to make an order staying 
the execution under cl, (d) of suber. (2) 
of r.13, O. XLV, Civil Procedure Code, 
“the subject-matter of the appeal” being 
the stay of the execution of the decree. 
Tt is quite correct that on previous occa- 
sions from time totime this Court has, in 
the exercise of itsinherent powers, stayed 
execution of decrees although the matter, 
strictly speaking, did not come within the 
terms of O. XLV, r. 13, Civil Procedure 
Code ; vide the cases in Nanda Kishore 
Singh v. Ram Golam Sahu (1) and Sailendra 
Nath Das v. Saroj Kumar (2). Our attention 
has als> been drawn to an unreported case. 
In the present case we are not prepared 
to hold thatthe Court has no inherent 
power to exercise. The Court has its power 


under s. 151, Civil Procedure Code and the - 


only question is whether on the facts of 
the present case we should exercise that 


power. Mr. Banerjee has not been able to | 


tell us that, if the execution cf the decree 
were stayed for a short time, the opposite 
parties would suffer irreparable loss or 
that even any further security 1s called 
for, In these circumstances, having regard 
tothe facts recited already, we think that 
we should allow the application and make 
ao order staying the execution of the 
decree for a limited period. ; 
We accordingly direct that the execution 
of the decree be stayed for a period of 
fifteen days from to-day, subject of course to 
any order that may be pessed by the Judi- 
cial Committee within that time. Costs of 
this application payable to the opposite 
parties are assessed at five gold mohurs. 


B. K. Mukherjea, J.—I agree. 


8. Application allowed. 
955; 18 Ind. Oas. 207; 16 OL J 508. 
a E a L J 44C; 153 Ind, Oas. 272; A I R 193¢ 
Qal. 823; 38 O W N 795; 7 RO 363. i 
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MADRAS HIGH COURT 
Criminal Revision Oase No 780 and 
Petition No, 742 of 1938 
January 27, 1939 
PaNprane@ Row, J. 
GOVINDA GOUNDAN AND 0THERS— 
PETITIONERS 
VETSUS 
AYI GOUNDAN AND ANOTHER— 


RESPONDENTS è 
Criminal Procedure Code (Act V of 1908), ss. 133, 
137, 139-A—On preliminary order under s. 133 
opposite party appearing and denying existence of 
public right— Proper way for the Magistrate to 
proceed stated. i 
are on 8 preliminary order being made under 
s. 133, Criminal Procedure Code, the opposite party 
appears before the Magistrate and conteuds that 
the place in question is in his private possession 
and thus denies the right of the pablic in the place, 
the Magistrate must follow the procedure prescrib- 
ed in s. 139-A introduced by the amending Act 
of 1923 and decide whether the evidence put before 
him by the opposite party supporting the denial of 
the existence of any public right in the place in 
question isreliable and sufficient in his opinion 
to support the case of the opposite party. If he 
finds that there is any reliable evidence in support 
of such denial, the Magistrate has no option but 
to stay his hands and to refer the parties who 
moved the Magistrate to take action to go to the 
Oivil Court. If the Magistrate in such a case, 
instead of proceeding as above, proceeds to conduct 
an inquiry straightway under s. 137 -and after 
taking evidence on both the sides passes an order, 
such order is totally without jurisdiction and is 
liable to be set aside. 
|Case-law relied on,] 


Cr. R. Oase and P. from the order of the 
Sub-Divisional First Class Magistrate, 
Sankari, dated September 30, 1938. 

Messrs. N. Somasundaram and M. Velu- 
swamy, for the Petitioners. 


Mr.C. S. Swaminathan, for the Respon- 
dents. : 


The Public Prosecutor, for the Orown. 


‘Order.—In this case, the Sub-Divisional. 
First Olass Magistrate of Sankari has: 


passed an order under s. 137, Criminal 
Procedure Code, making absolute the 
preliminary order made by him under 
8, 133 of that Oode. The order relates 
to the burial of a corpse in a certain 
place which was alleged by the petitioners 
in the case and also by the President of 
the District Board to be a public place. 
The respondents before the Magistrate, 
who are the petitioners in this Court, appear- 
ed before the Magistrate in response to 
the preliminary order which directed them 
to remove the corpse from the place in quese 
tion and they contended that the place of 
burial was in their private possession and 
-also that the burial did not cause annoyance 
ta anybody. In these circumstances, the 
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obvious procedure to follow was that pras- 
cribed in s. 139A of the Code which 
was introduced by the amending Act of 
1923." Unfortunately, this sectien seems to 
have escaped the notice of the. learned 
Magistrate who, instead of proceeding there- 
under and deciding whether the evidence 
put before him by the respondents before 
him supporting the denial of the existence 
of any public rigat in the place in: ques 
tion was reliable, took evidence on both. 
sides beginning with the evidence adduced 
on the sida of the petitioners before him, 
and after considering the evidence on 
both sides, he came to the conclusion that 
the place of burial was detinitely a public 
place. He puis it in para. 4 of his order 
as follows: 


“Oa considering the evidence of the petitioners 
and the counter-petitioners, I have no hesitation in 
concluding that the alleged place of burial is 
definitely a public one. Though the counter-peti- 
tioners have examined a number of _ Witnesses, 
they are persons of no worth comparatively while 
the petitioners’ witnesses include the Health Inspector, 
two Village Officers and Oor Goundan of the village. 
They have all given evidence to the effect that 
the alleged place of burial is a public one... ..... 
-The evidenca of the counter-petitioners fails 
to refute this allegation. It appears to be true 
that Rama Goundan the deceased father of the 
counter-petitioners installed the Pillayar in the 
Pillayar temple near the place of burial about 20 years 
ago... ...The counter-petitioners allege that they 
have been storing manure ang tying cattle on the 
site in question.” . 


But the learned Magistrate refused to 
infer any right of possession from this 
evidence because village porombokes are 
generally made use of by the ryots for 
such purposes, As regards the evidence 
adduced about the planting of trees in 
the site by the respondents before him, 
he observed that it must have been recent. 
There is no doubt that the Magistrate 
has come to the conclusion that the place 
is a public one only after weighing the 
evidence adduced before him by both 
sides. This is not permiited by Ch. X 
as amended by the Act of 1923. _ This 
point has been stressed in several decisions 
of the High Courts. It is enough to refer 
to them and to give extracts from one‘or 
two of them. These decisions are reported - 
in Raghunandan v. Sheo Nandan (1), Chuni 
v. Emperor (2), Hamid Ali v. Emperor, 


1932) A L J 339; 138 Ind. Oas 556; AT R 
1983 a PA (1932) Cr. Oas. 441; 33 Or. L J 618; 
Ind. Rul. (1932) All. 443; L R13 A 1300r, 
(2) (1938) ALJ 1013; 178 Ind Oas. 712; AI R 
1938 AIL 653; 1938 4 L R904; 11 R A 335; 40 Or 
Ld 143. 
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32 Cr. L. J. 250 (3), Ude Singh v. Moham- 
mada (4), Thakur Sao v. Abdul Azeez (5) 
and Kusha Mandal v. Emperor (6). The 
last two are Bench decisions. In Ude Singh 
v. Mohammada (4), Addison, J.‘held that 
the Magistrate can proceed under s. 137 
only if he finds there is no reliable evidence 
In support of the denial of the public 
Tight in the place in question, and that 
where there is any reliable evidence, the 
Magistrate must stay proceedings. He 
oheetved alao: 
“It is not the duty of the Magi 

to a finding whether the evidence te Eao 
his opinion to support the case of the respondents; 


all that he has to see is whether there is any 


reliable evidence in support 5f the denial of any 
public right... " - 

If there is, the Magistrate must “stay his 
hands till the matter has been decided by 
a competent Civil Court.” Similar observa- 
tions are to be found in the other decisions. 
As Per Mullick, J. in Thakur Sao v, Abdul 
Agee (9). 

the Jaw requires first of all that th 
appear before the Magistrate and heared bee 
ence of the public right in question, Sesondly, 
that he shall produce some reliable evidence, and 
thirdly, that such evidence shall be legal evidence 
and shall support the denial. If these three condi- 

„tions aré satisfied, then the Magistrate's jurisdio- 
tion ceases to exist: see bottom of p. 786 and 
beginning of p 7874." 

The learned Judges who decided the 
case reported in Kusha Mandal v. Emperor 
(6), point to the alteration of the law 
which was introduced by s. 139-A of the 
Code, the law before the amendment being 
that the Magistrate bad to decide whether 
the claim of the second - party was bona 
fide or not, or in other words, whether 
the claim is a mere pretence or not. 
Before that amendment, no doubt, it was 
permissible and proper for the Magistrate 
to take evidence on bhoth sides. But now 
what is to be decided is whether the 
denial of the public right by the second 
party is supported by any reliable evidence 
and if there is any reliable evidence in 
support of euch denial, the Magistrate has 
no option but to stay his hands and to refer 
the parties who moved the Magistrate to take 


(3) 32 Or. L J 250; 129 Ind. Oas. 929; A I R 
1930 Lah. 1046; (1930) Or. Cas. 1222: ` : 
Lah. 154. t ) Or. Cas. 1222; Ind, Rul, (1931) 
(4) 10 L 151; 110 Ind. Oas. 330; AIR 
856; 29 Cr. L-J 698; 30 P LR 687; 10 Aloe eB 


(5) 4 Pat. 783; 91 Ind, Oas. 41; A 
170; 24 Or Ed 97 P LT 136, | care a 
i 90; 151 Ind. Cas. 691; A I R 1934 Oal 
545; (1984) Or Cas. 785; 35 Or, L J 1374: j 
290: 38 OWN 391;7 RO 161, eee cee 
*Pages of 4 Pat.— Ed.] 
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action to go to the Civil Court. It cannot be 
said that there was no reliable evidence 
in support of the denial made by the 
Petiticners nor does the Magistrate say 
there is no reliable evidence. As a matter 
of fact, the learned Magistrate appears to 
have lost sight of 5.139-A of the Code, and 
proceeded to conduct to an inquiry straight- 
way under s. 137, Criminal Procedure Code. 
In doing so, he has assumed a jurisdic- 
tion which he did not possess and would 
not possess unléss he had found before hand 
that there was no reliable evidence to 
support the denial of the public right by the 
petitioners, that is tosay, by the respondents 
before him. The order of the Magistrate is 
totally without jurisdiction and it is there- 
fore set aside. In view of the fact that 
there is some reliable evidence in this case 
in support of the denial, it is not open to 
the Magistrate to take further acticn in tke 
same matter under Oh. X, Criminal 
Procedure Code. 


N.3. Order set aside. 


BOMBAY HIGH COURT 
First Appeal No. 67 of 1937 
November 30,1938 
Beaumont, O. J. AND Loxur, J. 
SHIDAYA KANTLAYA HIREMATH 
—DEFENDANT— APPELLANT 
VETUS 
BASAPRABHAPPA SHIV-LINGAPPA 
HAMPANNAVAR—PLAINTIFP AND 
OTARRS — RESPONDENTS 

Hindu Law—Debts—Manager—Co-parcener not 
son of manager, when bound by antecedent ‘debts 
incurred by manager—Debts incurred by manager 
to purchase lands—Oonsent of co-parcener's father 
—Purchase. proved for benefit of estate—Co-parce- 
ner, if bound with such debts—Alienation—Mort- 
gage—Part of morteage money not applied for 
benefit of family—Mortgage, how far good. 

There is a very well-established distinction be- 
tween the powers of a manager in respect of the 
shares of co-parceners who are his sons and in 
respect ofthe shares of other co-parceners. The 
manager who isa father can charge the joint family 
property with the payment of his own antecedent 
debts not tainted with immorality because the sons 
are under a pious obligation to discharge their 
father’s debts and.that obligation can be enforced 
against the [amily property; but a manager who is not 
afather has no right to mortgage the family property 
for the payment of his own debts. Hence a co-parce- 
ner who is not a son of the manager is not bound 
by the antecedent debts of the manager, unless it 
is established that these debts were incurred for 
necessity. Brij Narain v. Mangal Prasad (l), 
relied on, Niladri Sahu v. Chaturbhuj Das (2), ex- 
plained. 

No doubt a manager is not justified in purchasing * 
property merely because the purchase is a prudent - 
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one. In order to establish necessity, it is necessary 
to gorather further than that in order to bindthe co- 
parcener with the debt incurred by the manager 
for the purchase. But the fact that his father con- 
sented to the sale, coupled with the evidence as to 
ita beneficial nature, is sufficient to establish that 
it was for the benefit of the estate so as to bind 
the co-parcener. Hemraj v.Nathu (3,, relied on. 
‘The principle that if-it were shown that a sale 
was necessary, the sale could not be impugned by 
showing that part of the purchase money had not 
been applied for the benefit of the family andthe 
sale must either be upheld or set aside and could 
not beheld good in part and bad in part does not 
apply tothe case of a mortgage. A mortgage may 
be good to the extent that the mortgage money is 
applied for the benefit of the estate and bad be- 
yond that amount. 


F. A. from the decision of the First Class 
ne uae Belgaum, in Suit No. 335 of 
1934, 

Mr. H. B. Gumaste, for the Appellant. 

Messrs, R. A. Jahagirdar, G, R. 
Madbhaviand K. R. Bengeri, for Respon- 
dents Nos. 1, and 3 and 4, respectively. 


Beaumont, ©. J.—This is an appeal by 
defendant No.4 against a decision of the 
First Class Subordinate Judge of Belgaum. 
The plaintiff was suing to enforce a mort- 
gage for securing the sum of Rs. 9,200 
dated August 13, 1928, executed in his 
favour by defendant No. 1 purporting to act 
for himself and as guardian of defendant 
No. 4, though he was not such guardian. 
The defence was that the mortgage was not 
binding on any of the defendants other than 
defendant No. 1 because it was not for 
legal necessity cr for tbe benefit of the 
estate. The learned Judge held that the 
mortgage was binding on all the defend- 
ants. Defendant No. 1 was the manager of 
the joint family which comprised defend- 
ants Ncs. 2 and 3, who were his sons, and 
defendant No. 4, who was the son of a 
deceased brother of defendant No.1. The 
contention of defendant No. 4 in this appeal 
is that the mortgage in suit was procured in 
order to pay off antecedent debts of defend- 
ant No. 1 and that those antecedent debts 
were not incurred for the benefit of the estate 
a accordingly they are not binding on 

im. 

There isa very well-established distinc- 
tion between the powers of a manager in 
respect of the shares of co-parceners who 
are his sons and in respect of tne shares of 
‘Other co-parceneis. The manager who isa 
father can charge the joint family property 
with the payment of his own antecedent 
debts not tainted with immorality because 
the sons are under a pious obligation to 
discharge their father’s debts and that 
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obligation can be enforced against the 
family property ; but a manager who is act a 
father has no right to mortgage the family 
property for the paymentof his own debts. 
A full Board of the Privy Council considered 
the whole matter in Brij Narain v. Mangal 
Prasad (1) and recognized the existence of 
that distinction. 


Mr. Jahagirdar for respondent No. | has 
contended that the plaintiff is not bound to 
prove that the antecedent debts were for 
necessity. He says that once he establishes 
that the mortgage was raised in order to 
Pay off the antecedent debts of defendant 
No. 1, it is unnecessary to consider whether 
those debts were incurred . for necessity or 
not. That argument really igaores the 
distinction to which I have just referred 
between a manager who is a father and any 
other manager. Mr, Jahagirdar has, howe 
ever, Pressed upon us in support of his argu- 
ment the decision of the Privy Council in 
Niladri Sahu v. Chaturbhuj Das (2). The 
members of the Board in that case had all 
been members of the full Board which 
decided Brij Narain v. Mangal Prasad (1) 
sothat it is plain thatthe later decision 
cannot have been intended to conflict in any 
way with the earlier decision. The facta 
in Niladri Sahu v. Chaturbhuj Das (2) were 
that the shebait of a math had raised certain 
moneys which were spent upon the math, 
They were secured by bonds and carried 
interest at a high rate. The mortgage 
which was in suitin that case was raised 
by the shebatt in order to pay off the 
previous debts and the mortgage was raised 
at a lower rate of interest. The Privy 
Council held that even if the original debts 
were not incurred for the bensfit of tha 
math nevertheless the raising of a loan on 
more advantageous terms itself constituted 
the requisite benefit to the estate, and that 
it was not necessary therefore for the mort- 
gagee toestablish that the original debt 
had been for necessity. [i is, however, 
quite plain from the reasoning of the Privy 
Council that they considered that the 
original debts were a charge upon the 
temple property. It would befor the benefit 


(L) 51 I A 129; 77 Ind. Cas. 629; AIT R 1924 
P C50; 46 A 95; 21 AL J 934; 46 M LJ 23;5P 
LT 1; 280 WN 253; (1924) M WN 68,19 LW 
72; 2 Pat. LR 4l; 10 O & AL R 82; 33 ML T 457; 
26 Bom. L R500; 11 O LI 10710 WN 48 
(PO. 

(2) 53 I A 253; 98 Ind. Oas. 576; A IR 1926 PO 
112; 6 Pat. 139; (1926) M W N 857; 28 Bom, L R 
1418; 51 M L J 822; 4; O LJ 494; 31 OWN 221: 
25 A L Je; 38 M L T 24; 25 L W736; 8 PLT 
410 (PO). ` So 
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of the property to pay off an existing charge 
by raising moneys at a lower . rate of 
interest, but obviously it would not be for 
the benefit of the property to incumber it 
in order to, pay off debts which were not a 
charge on žhe property, and, though the 
fact: does not emerge from the judgment, I 
think it plain that the Board must have been 
satisfied in that case that the original debts 
were a charge upon the property. There- 
fore, in my opinion, the decision in Niladri 
Sahu v. Chaturbhuj Das (2) does not obviate 
the necessity of considering whether the 
antecedent debts in this case were 
incurred for necessity and were therefore 
binding upon defendant No. 4 who was 
not a son of the manager who incurred such 
debts. : 

A great part of the prior debt was raised 
ona promissory note dated September 13, 
1923, and the money was raised, aecording 
to the terms of the note and the evidence 
given in this case, in order to purchase 
certain land. Thereis clear evidence that 
the purchase of this land was beneficial 
to the estate, although no doubt a manager 
is not justified in purchasing proverty 
merely because the purchase is a prudent 
one. In order to establish necessity, it is 
necessary to go rather further than that as 
decided in the Full Bench ruling of this 
Court in Hemraj v. Nathu (3). But it is 
glao-to be noticed that the father of defend- 
ant No. 4 was alive and, according to the 
evidence of defendant No. 1, he approved 
of the purchase, and the land purchased was 
cultivated in connection with other family 
property. It is true that defendant No. 4 
was alive at the time of this purchase and 
therefore, being in his own right a co- 
parcener, he was not technically bound by 
the consent of his father. But the fact 
that his father consented tothe sale, coupled 
with the evidence as to its beneficial 
nature, is, I think, sufficient to establish 
that it was for the benefit of the estaté so 
as to bind the co-parceners Then a sum of 
Rs. 1,500 was realised on a promissory note 
dated November 24, 1925. The sum 
purports to have been raised for the protec- 
tion of the family or forthe needs of the 
family. There is evidence, as the learned 
Judge held, that the family was in need at 
that time and again defendant No. 4's 


father was alive, although itis not shown 


by positive evidence that he approved of 
the loan. The membersof the family.seem 
to have been-on good terms with each. other, 


_ (8) 59 B. 525; 157 Ind. Cas. 408; A IR 1935 Bom, 
295;.37 Bom. L R427; 8 R B88 (FB). 
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and there is no evidence to show that he 
disapproved of the loan. Isee no reason to 
disagree with the learned Judge’s view that . 
it was for the benefit of the estate so as to 
bind the co-parceners. . 

Then a sum of Rs 1,000 was raised ona 
promissory note (Ex. 76) dated May 11, 1926, 
and that purports tohave been raised for 
performing some ceremony of the children. 
Now the evidence of defendant No. 1 is that 
one of his daughters and a sister of defend- 
ant No.4 were married at the same time 
and that this loan was required for the 
purpose. The promissory note is dated 
May 11, 1926, and I think that the evidence 
of tae mother of defendant No. 4 and of 
Gurvaya establishes that ths marriages took 
place just about that time. The mother of 
defendant No. 4 says that her husband, f, ¢., 
the father of one of the brides, died at 
Dassera, some five or six months after the 
marriages, so that evidence fixes the date of 
the marriages as somewhere about May. It 
is true that there is no evidence as to the 
exact amount spent on the marriages; but 
at this distance of time ong cannot expect 
to have evidence of the exact amount spent. 
I see no reasonto differ from the learned 
Judge's view that necessity is established as 
to that sum also. 

The only other sum is the sum of Rs. 520 
which the plaintiff says that he was told was 
required for house-hold expenses. The 
learned Judge held that the principle of 
the decision of the Privy Council in Sri 
Krishan Das v, Nathu Ram (4) applied to 
that sum, That was a case of a sale alleged 
to be for necessity and the Privy Oouncil 
held that if it were shown that a sale was 
necessary, the sale could not be impugned 
by showing that part of the purchase money 
had not been applied for the benefit of the 
family and the sale must either be upheld 
or set aside and could not be held good ia 
part and bad in part. In my opinion that 
principle does not apply to the case ofa 
mortgage, but I think that a mortgage 
may be good to the extent that the mortgage 
money is applied for tha benefit of the 
estate and bid beyond that amount. But 
having regard tothe smallness of the sum 
involved in this case, itis, in my opinion, un-, 
necessary to give any special diractions as to 
this sum. Mr, Gumaste for the appellants 
does not dispute that. 


(4) 49 A 149; 100 Ind. Oas, 130; AI R 1997 PO 
37; 54 I A 79; 25 A L J 80; (1927) M W N 89; 38 
M LT 48, 40WN 18%; 8 PL T210; SLOW 
N 46% 29 Bom. L R 825; 450 LJ 388; 52M L $ 
120. (BO). Pi 
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In result; I think the appeal fails and must 
be dismissed with costs. Appellant to pay 
the costs of respondent No. 1. Court-fees to 
be recovered from the appellant. 


Lokur,J.—I agree and have nothing to 
add. 


D. Appeal dismissed. 


———_ 


MADRAS HIGH COURT | 
Oriminal Revision No. 528 and Petition 
No. 499 of 1938 
January 5, 1939 

PANpRANG Row, J. f 

In re PERUMAL REDDIAR—Perittoner 

Madras Forest Act (V of 1882), s. 26—Rules 
framed under r. 13 (3)—Quarrying of sand and 
stone of ordinary kind from public cart track on 
unreserved land, whether offence under r. 13 (3)— 
Enclosing of land with ridges, if bona fide agri- 
cultural purpose. 
. Rule 13, sub-r, 3 of the rules framed under s. 26, 
Madras Forest Act, does not itself actually probibit 
quarrying for other than egricultural or domestic 
use by the general public; it only makes such 
quarrying subject to payment of seigniorage fee. 
. Quarrying of sand and stone of the ordinary kind 
from a public cart track on an unreserved land 
does not amount to an offence under r, 13 (3), more 
‘so when the quarrying is for an agricultural pur- 
pose. The enclosing of land with ridges must be 
wegarded as a bona fide agricultural purpose and 
the quarrying for such purpose is for bona fide 
agricultural purpose. The fact that the removal 
was from a public cart track has really nothing 
to do with the question whether such removal is 
an offence or not. Digging pits in a public cart 
track may be punishable in other ways, but it 
cannot amount to an infringement of r. 13, 


Cr. R. and P. to revise judgment.of Court 
of Joint Magistrate, Ramnad, in Or. A. 
No. 21 of 1938. 

- Mr. T. S. Vaidhyanatha Ayyar, for the 
Potitioner. 

- Mr. K. Venkateraghavachari, for Public 
Prosecutor, for the Orown. 


. ‘Order.—The petitioner was convicted of 
an offence punishable under rr. 18 and 15 
of the rules framed under s. 26, Madras 
Forest Act, namely illict quarrying of sand 
and stone from a public cart track and 
his conviction was upheld in appeal by the 
Joint Magistrate of Ramnad who laid stress 
on the fact that the quarrying was in a 
public path or track though it has little 
bearing on the character of the offence. 
Rule 15 merely provides a penalty in res- 
pect of breaches of the preceding rules, 
and in this particular case, the rule which 
„is Baid to have been infringed is r. 13 which 
relates to quarrying on reserved and unre- 
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served lande. In the present case the 
place where the quarrying took place is 
unreserved land and the rule does not 
make any difference between places where 
quarrying is unobjectionable and places 
where quarrying is objectionable. It does not 
prohibit quarrying in one place and allow 
it in another place. The first part of the 
rule declares the State's right to mines 
and minerals, the second part of the rule 
Telates to reserved lands, the third part 
relates to unreserved lands and the fourth 
and last part gives information as to the 
authority to whom applications for permis- 
sion to quarry in cases where the privilege 
of free quarrying is not allowed by the 
rules should be made. It is sub-r. 3 of r, 13 
that applies to the present case. It runs as 
follows: 

“In unreserved lands quarrying will be left 
absolutely free to the general public for bona fide 
agricultural or domestic use and to departments of 
Government, local boards and municipalities for 
bona fide public purposes and not for sale or corm- 
mercial profit and with the previous sanction of 
Government in each case to other public bodies 
(whether the minerals have commercial value or 
not), subject to the proviso that quarries of any 
particular importance and value containing gravel, 
etc, may be closed against the general public 
and reserved for the use of Government depart- 
ments or public bodies. Where a local body desires 
that the exclusive right of quarrying on an 
such lands should be reserved for it, the lands will, 
asa rule, be leased to the local body concerned sub- 
ject to the payment of the ordinary assessment, 
Quarrying by private persons for other than the 
bona fide agricultural or domestic purposes will be 
charged with seigniorage fees.” 


From this it will be seen that there is 
no distinction made between quarrying 
in one locality and quarrying in some 
other locality. The only exception made 
by this rule is quarrying of gravel, ete. It 
is not the case that the quarrying by the 
Petitioner was of gravel, etc. What was 
quarried was sand and stone of the ordi- 
nary kind, and it is not pretended that 
they have any particular commercial value 
and the seigaiorage fee charged when 
they are required for other than domestic 
or agricultural purposes is only six pies for 
cart as stated by the Tahsildar in his evi- 
dence. In this particular case, though it 
was sought to be made out by the prose- 
cution that as much as 250 cartloads of 
-material had been quarried by the peti- 
tioner, the evidence does not really establish 
that all this quantity was removed by 
This figure was arrived at as the 
result of an estimate made long after the 
Temoval by examining the pits found in 
the locality. But the evidence shows that 
quatrying was heing done by a humber of 
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‘people at various times and it cannot be 
-ga'd that all the material that was taken 
away frcm the places where pits now exist 
: was taken away by the petitioner alone. 
- Even otherwise, the evidence shows that 
the material removed by the petitioner 
was used by! him for enclosing his land 
“by ridges. The learned Joint Magistrate 
observes that he is unable to see how this 
can be regarded as a bona fide agricul- 
“tural purpose. Obviously, the enclosing 
-of land with ridges must be regarded ag 
‘a bona fide agricultural purpose. Rule 13 
-({iit) itself provides that in unreserved 
‘lands quarrying is absolutely free to the 
‘general public for bona fide agricultural or 
‘domestic use, and thisis a case in which 
-the quarrying must be held to have been for 
bona fide agricultural use. Even otherwise, 
‘the rule itself dees not ac.ually prohibit 
quarrying for other than agricultural or 
. domestic use by the general public; it only 
-makes such quarrying subject to payment 
of seigniorage fee and it is not the case 
‘here that seigniorage fee was demanded and 
not paid. In any case the offence charged 
-against the petitioner was not non-payment 
of seigniorage fee; itis the quarrying itself 
which is alleged to be an offence. The 
evidence makes it clear that in this case 
. there was no infringement of r. 13; the 
“conviction is therefore not consonant with 
the evidence in the case. In the circums 
siances it is unnecessary for me to consider 
the otber objection, raised on behalf of the 
-petitioner, namely that the prosecution in 
this case was not with the sanction of the 
‘Revenue Divisional Onicer as required by 
‘the order of Government regulating the 
procedure in the matter of prosecution of 
forest offences the substance of which is 
printed at p. 465, etc. of Forest Manual, 
Edn. 1931. The conviction proceeds on 
the wrong basis that the quarrying was 
not for a bona fide agricultural purpose 
and that the quarryiog was from an objece 
‘tional place, 4. e. a public cart track. The 
‘fact that the removal was from a public 
cart track has really nothing to do with 
tue question whether such removal is an 
-offence or not. Digging pits in a publie 
-cart track may be punishable in other 
“ways, but it cannot amount to an infringe- 
ment of r. 13, The conviction and the 
sentence imposed on the petitioner are, 
therefore, set aside and he is acquitted. 
“The fines, if paid, must be refunded to the 
petitioner. 


NB. A 
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Conviction set aside. 
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ALLAHABAD HIGH COURT 
Second Appeal No. 1396 of 1935. 
December 6, 1938 
BENNET AND VERMA, JJ. 
MOHIB ALI KHAN—Pratntirs— 
APPRLLANT 
_ versus 
BALDEO PRASHAD AND ANoTHER— 
DEFENDANTS — RESPONDENTS 
Hindu Law— Joint family — Manager — Sale to— 
Minor member, whether can challenge it—Agra Pre- 
emption Act (XI of 1922), s8. 20, 22—Suit under a, 22 
—S. 20, if canbe applied as defence — Acquisition of 
interest during pendency of suit, whether can be 
defence in suit for pre-emption — Sale jointly in 
favour of person not co-sharer and another person, 
who is co-sharer as well as manager of joint Hindu 
family~To save family from loss that would be 
caused by impending pre-emption suit, the manager 


_ giving small portion of property aa gift to co-vendee— 


Gift held conveyed indefeasible interest and suit for 
pre-emption could not lie. à 
A minor memberof s joint Hindu family cannot 
challenge a sale-deed in favour of the manager. 
Section 20, Agra Pre-emption Act, can be applied as 
a defence in a suit brought relyiag ons.22. There is 
nothing in the wording of s, 22 which indicates that 
other provisions of Chap. IV in which it ocours are not 
to be applied. Badri Pandey v. Parsotam Singh (1), 


-Telisdon. Íp. 573, col. 2.] 


Obiter—The Legislature has provided in s. 20 a 
certain criterion by which such a defence mentioned 
in it shall be valid, namely that the acquisition of the 
indefeasible interest must be prior to the suit, and 
by implication, the Legislature intends that an 
acquisition of an interest during the pendency of the 
suit shall not be valid as a defence in a suit for pre~- 
emption. Bhola Nath v. Shiv Singh (6), relied 
on. [p. 57”, col. 2.] 

A sale-deed for certain property was executed 
jointly in favour of two persons, one of whom was not 
a co-sharer and the other wasa co-sharer as well asa 
manager of a joint Hindu family. There being a 
likelihood that in a suit for pre-emption likely to be 
brought by certain persona, the joint family would be 
required to bear the cost of the suit and that a 
claim to reduce the sale consideration beyond the 
true amount was likely to be pressed, the manager 
made a gift of a small portion of the property to his 
co-vendes : 

Hela, that the manager had the legal necessity of 
defending the joint family property; that is, it was 
necessary for him to take some action to prevent thie 
suit being decreed against the joint family property 
which would result in loss to the family. Under 
these circumstances by making this gift tohis co- 
vendee it could not ba said thas he was causing any 
loss to the joint family by the transfer of this minute 
portion. The sums which the joint family would have 
lost had he not made this gift were much larger. The 
gift was thereforeone which could not be set aside by 
a member of the joint Hindu family and that the 
gift did convey an indefeasible interest in the mahal 
tothe co-vendee. Under these circumstances the suit 
for pre-emption did not lieas provided in s. 20, 
Jagat Narain v. Muthura Das (7) and Ram Nath v. 
Chiranji Lal (9), relied on. Deo Narain Singh v. 
Ajudhia Prasad (2), Govind Singh v. Manglu (3) and 
Kundan Gor v, Jaswant Singh (4), distinguished, [p. 
575, cols, 1 & 2; p. 576, col, 1.) Pee 

S. A. from the decision of the District. 


. Judge, Budaun, dated July 23, 1935. 
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Mr. Shah Jamil Alam, for the Appel- 
lant. f 

Mr. P. L. Banerji, for the Respondents. 

Bennet, J.— This is a second appeal by a 
plaintiff whose suit for pre-emption has 
been dismissed by the two lower Courts. 
The suit wes brovght.in regard to a sale 
deed dated November 25, 1932, executed 
by defendant No. 3, Hira Lal, in favour of 
defendant No. 1, Baldeo Prasad, who isa cc- 
sharer in the village, and defendant No. 2, 
Ram Chandra, who is not a co-sharer. The 
son of Baldeo Prasad is married to the 
sister of Ram Chandra, The sale deed was 
for certain property of which one quarter 
was sold jointly to defendants Nos. 1 and 2 
for Rs. 3,750 as set out in the sale deed, and 
the remaining three-fourths to other per- 
sons, The plaintiff was about to bring a 
suit for pre emption which was actually 
filed on November 25, 1933, although it 
was not registred until a later date, Febru- 
ary 25, 1935. A deed of gift was executed 
by defendant No, 1 to defendant No. 2 of a 
minute share of the zamindari with a revenue 
of Re. 1-80 stated to be worth Rs. 45, bear- 
ing the date October 30, 1933, and registered 
on December 18, 1933. It was contended 
that the date of the deed was not correct 
and that it was really executed after the 
suit was filed, but the Courts below have 
found that the date of the deed of gift 
October 30, 1933, was the correct date of 
execution. The claim of the plaintiff was 
that as the sale deed was in favour of two 
persons jointly against one of whom only 
there was a right of pre-emption, namely 
defendant No. 2; then the right might be: 
claimed against both under s. 22, Agra Pre- 
emption Act XI of 1922. ‘The claim of the 
defence was that defendant No. 2 had ac- 
quired an indefeasible interest in the mahal 
prior to the institution of the suit by the 
execution of the deed of gift of a small share 
in his favour. In regard to this defence 
which has been accepted by the Courts: 
below, fhe appellant brings forward two 
points. Firstly, that s. 20 cannot be applied 
to a person who comes under 8, 22, and 
secondly, that as the deed of gift was by 
Baldeo Prasad, the manager of a joint 
Hindu family, the deed of gift is liable to be 
defeated by a suit brought by other mem- 
bers of the family, one of whom at least, a 
grandson is a minor and therefore the in- 
terest acquired under itis not an indefea- 
gible interest in the mahal within the 
» meaning of the second part of s. 20, 

As regards the first point, the learned 
Qounsel for the respondents relies on a ruling,’ 
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Badri Pandey v. Parsotam Singh (1). In that 
case there was a suit for pre-emption of a sale 
deed in favour of defendants Nos, 2 and 3 
who were brothers and defendant No. 3 
was a recorded co-sharer and defendant 
No. 2 was not a recorded co-sharer. Before 
the suit was brought, defendant No. 2 
transferred his interest in the sale deed to. 
defendant No. 3. A Bench of this Court held 
that the first part of s. 20, Pre-emption 
Act, applied although the claim of the 
plaintiff was brougot under s. 22, Pre- 
emption Act, and therefore the claim could 
not be decreed. This ruling is an authority 
for the proposition that s. 20 can be 
applied as a defence in a suit brought rely- 
ing -on s~ 22. No authority to the contrary 
has been shown. We consider that there is, 
nothing in the wording of s. 22 which 
indicates that other provisions of Obap. IV 
in which it oceurs are not to be applied. 
The language of s. 22 is merely as follows y 

“Where property is jointly purchased or foreclosed 
by two persons‘against one of whom only there is 


aright of pre-emption, such right may be claimed as 
against both.” i 


The wording in this section is that a 
Tight “may be claimed.” The section does 
not say that a decree may be granted or 
shall be granted. Obviously, the wording 
of s. 22 leaves in open to the defence to 
take advantage of any defence which may 
be brought under any portion of the Pre- 
emption Act. We consider therefore that 
the defence of s. 20 is not technically 
bured in the case of a suit brought under 
8. 22. 

We now come to the main argument of 
the learned Counsel which was that the deed 
of gift by Baldeo Prasad was liable to be 
defeated by a suit brought by minor mem- 
bers of the family or major members.of the 
family on the ground that there was no 
legal necessity for the deed of gift, For this 
proposition, the learned Counsel relies on 
three rulings wLich are as follows :—Firstly, 
Deo Narain Singh v. Ajudhia Prasad (2), a 
ruling of the year 1927, in which there was 
a sale deed executed by a Hindu widow 
with the nearest reversioner of certain 
property belonging to her deceased hus- 
band’s estate. A suit was brcught to pre- 
empt the sale, During the pendency of 
the suit the widow alone without the con- 
currence of the Yreversioner executed a 
gift of property in favour of the vendee. 
‘The defence was claimed that the vendee 
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had acquired an indefeasible title. As the 
gift was made after the institution of the 
guit, it was claimed that this defence would 
lie under-s. 19, Presemption Act. Tne Court 
held that as the gift might be defeated by 
a suit of the ,reversioner, therefore, the title 
of the vendee under the gift was not an 
indefeasible title. Fhe next ruling is in 
Govind Singh v. Manglu-(3), Tnat was a 
case “of pre-emption of a sale deed and 
during the pendency of the suit the vendor, 
á Hindu father, made a giftof a share to 
the verdee. On p. 1113* the ruling laid down 
as follows : 

“Under the Hindu Law, with the exception of 
certain specified cases, a father cannot alienate 
family property except for legal necessity or in 
lieu öf his antecedent debt. There can be no legal 
necessity for a gift in favour of 8 stranger when no 
questions of the gift being’ made to a near relation 
or atthe time of marriage or for the purposes of 
conferring spiritual benefit or for religious purposes 
arise, Such a transfer is obviously without autho- 
rity and can be upset as soon as it is challenged.” 

The third ruling on which reliance was 
placed was Kundan Gir v, Jaswant Singh 
(4). The-facts in that case were similar. 
There was a gift by the vendor, a Hindu 
father, to the vendee during the pendency 
of the pre-emption suit. It was held that 
this case could not defeatthe claim of the 
pre-emptor because an indefeasible title 
had not been acquired. All these three 
rulings differ from the present case in 
the following points: Firstly, in the 
three rulings the gift.was by a vendor. 
Now the vendor had completed his 
transaction of the sale deed and he 
had no further interest in the matter and 
it was not the concern of the Hindu joint 
family of which he was the manager as 
to whether the vendee should remain as 
vendee or whether the pre-emptor should 
be substituted as vendee. In neither case 
would the interesis of the joint family which 
was the actual vendor be affected. For 
this reason the rulings all considered that 
the case of a gift made by the vendor under 
such circumstances was the case of a gift 
which -prima facie and on the face of it 
was without any legal necessity whatever 
and therefore liable to be defeated by a 
suit by apy of the members of the joint 
family concerned. On the other hand in 
Ram Ugrah Rai v. Ram Samaj Rai (5) 
in regard to a deed of exchange executed 

(3) (1929; A LJ 1111; 122 Ind, Vas 657; A IR 1929 
All. 703; 51 A 99%; Ind. Rul, (1930) All, £57. 

(4) A I R1929 All. 765; 12 Ind. Cas. 759; (1929) AL 
J 1270; Ind Rul. (19380) All. 311. 

(5) (19381) A L J bi; 130 Ind. Oas. 448; A I R1931 
All 211; Ind. Rul. (1930) All. 245. 
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bya manager of a -joint Hindu family in 
favour of the defendants vendees to a suit 
for pre-emption the Court held as follows: 
“The le&rned Advocate for the respondents, however, 
urges -that this deed of exchange is of joint family 
property executed by only a few members of a joint 
Hindu family and therefore does not confer an inde- 
feasible right on the defendants. It seems to us 


that it is impossible to say that every deed of’ 


exchenge executed by a manager of a joint Hindu 
family is necessarily defeasible. Whether it can or 
cannot he avoided by the other members of the 
family will depend on its special circumstances. 
Even if the other members of the family are not 
parties to the suit, it is open to the defendant- 
vendees to lead evidence in order to satisfy the 
Court that circumstances exist which make this 
document binding on the family, and it therefore 
confers an indefeasible interest on them. That 
finding would bind the parties to the suit and 
would be sufficient for the purpose of disposing of 
this appeal.” : : 

We may mention that Sir Shah Sulaiman 
was a member of the Bench in this case 
Ram Ugrah Rai v. Ram Samaj Rai 16) and 
in all the other three cases mentioned, and 
therefore apparently he considered in this 
case that if was necessary to examine the 
question as to whether there would beor 
would not be a valid exchange. Before we 
deal with the facts of the present case, we may 
mention the two other points distinguish- 
ing the, three rulings on which the learned 
Counsel. for the appellant relies: secondly, 
that the gifts in those rulings were made 
during ‘the pendency of the pre-emption 
suit and therefore s. 20, Pre-emption Act, 
was not treated as a defence. Thirdly, in, 
our opinion, as we have recently express- 
ed in’a ruling of this Court, S. A. 
No. 962 of 1935, Bhola Nath v. Shiv Singh 
(6) all these three gifts were invalid for 
defence on the simple ground that the 
Legislature has provided in s. 20 a certain, 
criterion by which such a defence shall be 
valid, namely that the acquisition of the 
indefeasible interest must be prior to the 
suit and by implication, in our opinion, the 
Legislature intends that an acquisition of 
an interest during the pendency of the suit 
shall not be valid as a defence in a suit 
for pre-emption. 


We now come to the circumstances under 


which the deed of gift in the present case’ 


was executed by defendant No. 1, Baldeo 


Prasad on October 30, 1933. Prior to that. 


time he was one of the vendees in the sale 
deed of November 75, 1932, along with 


defendant No. 2. Some argument has been: | 


made about the legality of Baldeo Prasad 
acquiring property under that sale deed, 


(6) 181 Ind, Oas. 625; A I R 1939 All, 253; (1939), ALi": 


J 253; MIRA 593; 


> 
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We do not think that a sale deed to the 
manager of a joint Hindu family can be 
challenged by a minor member and we 
have not been shown any authority for such 
proposition. The argument was made that 
it was unwise to acquire zamindari pro» 
perty where there might be a suit for pre- 
eroplion. We donot think that this argu- 
ment is sound and we may mention that 
Baldeo Prasad was a cc-sharer in the mahal 
in which the property was acquired and 
not being able to raise the whole amount 
of the consideration himself, he obtained 
some of the consideration from his con- 
nection Ram Ohandra and by this trans- 
action he was investing joint family funds 
and aquiring a larger share in the mahal 
in which the joint family already had an 
interest. 

Now wheii the time came when be became 
aware that: a suit for pre-emption was 
likely to be brought by the plaintiff he was 
faced with the fact that if such a suit were 
decreed, as would obviously happen under 
s. 22, Preemption Act, the joint family 
would have to pay the costs of the suit, 
He was further faced by the fact that the 
plaintiff intended to claim that the sale 
deed was executed for a less amount than 
the amount’ entered in the sale deed. The 
amount entered for the one-fourth share is 
Rs. 3,750. The plaintiff actually claimed in 
his plaint that the real consideration was 
Rs. 2,500 andithe Courts below have found 
that the correct consideration was Rs. 3,000. 
The plaintiff therefore desired to deprive 
the joint family of Re. 750 of the money 
which the Couris below have found was 
actually paid. From these considerations 
both of the costs and of the claim to reduce 
the sale consideration beyond the true 
amount, and still more beyond the amount 
entered, it is apparent that Baldeo Prasad 
had the legal necessity of defending the 
joint family property; that is, it was neces- 
sary for him to take some action to prevent 
this suit being decreed against the joint 
family property which would result in loss 
tothe family. Under these circumstances 
Baldeo Prasad made this gift to his co- 
vendee. It cannot be said that he was 
causing any loss tothe joint family by the 
transfer of this minute portion which is 
valued in the gift at only Ks. 45. The sums 
which the jointfamily would have lost had 
he not made this gift were much larger, 
namely the costs of the suit and the 
possible allowance of a claim of the plaint- 
“ff for a consideration below the amount held 
by the Courts below. In this connection 
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we would refer to the following rulings: 
Jagat Narain v Mathura Das (7) for a 
definition of the term ‘‘benefit to the estate.” 
At p. 978* a quotation is made from their 
Lordships of the Privy Oouncil in Sahu Ram 
Chandra v. Bhup Singh (3) as follows: 

- “In all of the cases where it can be established that 
the estate itself that is under administration 
demanded, or the family interest justified, the 
expenditure, then those entitled to the estate are 
bound by the transaction.” 

On p. 978*, the Full Bench ruliog laid 
down in effect that the judgments of their 
Lordships of the Privy Council showed that 
if the transaction was to the benéfit of the 
estate and was such as a prudent owner 
would have carried out with the knowledge 
that was available to him atthe time, the 
transaction could not be set aside by 
anybody. We also refer to Ram Nath v. 
Chiranji Lal (9) where it was laid down as 
follows: _ 

“The view that ‘benefit’ is something different 
from ‘compelling necessity’ finds some support from 
the remarks of their Lordships in Pichappa Chettiar 
v. Chokalingam Pillai (10). It seems to follow that 
the question whether the particular transaction in 
dispute was for legal necessity or wasfor the benefit 
of the estate and the joint family, is something more 
than the mere question whether the money borrowed 
was required for the purposes of a new business. 
The fact that it was required for anew business 
would not be any justification. If in addition 
thereto, itcould be shown that there was either 
a pressure or necessity to - continue that business, 
as it was the mainstay of the family or that 
r transaction was -at - the time 
beneficial to the family and the family estate, the 
transaction would be supported but, of course, on 
the latter ground. The question whether the 
transaction was for such benefit or not is a ques- 
tion of fact depending on the circumstance of the 
case, and it is for the Uourt to decide whether it was 
so beneficial and was such as an ordinary prudent 
manager would have entered into in the interest of 
the family.” . 

In view of these rulings we consider 
that in the present case the established 
facis show that it was for the benefit of the 
estate that defendant No. 1 made this deed 
of gift to defendant No. 2. Tae gift is 
therefore one which could not be set aside 
by amember ofthe joint Hindu family of 
defendant No. 1 and we consider, therefore, 


(7) 50 A 969; 116 Ind, Cas. 484; A I R 1928 All, 454; 
26 A LJ Bil; Ind. Rul, (1929) All, 580 (F B). 

(8) 39Ind, Oas. 280; 39 A 437; A 1R 1917 P O61; 
441 A126; 21 O W N 898;1P L W 557; 15 A L J 437 
19 Bom, L R 498; 26 O L J1;33MLJ 14; (1917) M 
W N 439; 22M L T 22; 6 L W213 (P 0). 

(9) (4985) AL J 177; 155 Ind. Cas, 136; A I R 1935 
Ali. 221; 57 A 605; 7 R A 880 (F B). 

(10) (1934) A L J 895;150 Ind. Cas, 802; A I R 1934 
PC 192; 7 RPO 23; 11 O W N 984; 40 L W 256; (1934) 
M WN 828; 36 PLR225; 67 ML J 368; 60014 136; 
rede L R 976; 15 PL T 653; 38 0 W N 1185 
(P 0). 

*Pages of 50 A,—[ Bd] 





tte 


576 
that the gift did convey an indefeasible 
interest in the mahal to defendant No. 2. 
Under these circumstances, the suit for pre- 
emption does not lie as provided ins. 20. 
We consider that the decrees of the Courts 
below were correct and we dismiss this 
second appeal with costs. 


D. ‘ Appeal dismissed, 


amamma 
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SANKARKANARAYANA AYYAR Freaeu—. 
INSOLVENT—PBETITIONER 


fs fe . TET8SUB 
YEGNALAKSHMI AMMAL AND otaars— 
RESPONDENTS 
Inaolvency—Decree passed before order of adjudica- 
tion—Insolvent,if can apply Jor its execution—Civil 
Procedure Code (Act V of 1908), s. 115—Court declin- 
ing to entertain application due to.misapprehension 
of true effect of rules of the Gode—Revision, if. com- 
petent. : : a 
An insolvent's property would vest in a Receiver 
after an order of adjudication and he would not be 
entitled to-institute a suitin regard to the property of 
which he: has been divested by law. But an in- 
solvent, isentitled to make an application for execu- 
tion of a decree obtained by him before an order for 
his adjudication was-passed. Bhagwan Das v. 
‘Amritsar National Bank, Ltd. (7) and Hari Rao v. 
eae Assignee of Madras (5), distinguished. [p. 978, 
col. 1. 5 š i x ‘ 
` [Gase-law felied on.J. | Ms 
Where the Court.declines to entertain an applica- 
„tion, due to a misapprehension ofthe trueeffect of 
statutory rules contained in the Civil Procedure Code, 
there is a refusal or failure to exercise the jurisdic- 
tion vested in him by law or at all events, the exer- 
cise of juriediction by the Court is vitiated on 
“account of material irregularity, and an application 
for revision is maintainable from such an order. 
Viraraghava v. Parasurama (12), Subramania Chetty 
-y. Ramaswami Chetty (13); Sree Krishna Doss v. 
Chandooth.Chand ` (14) and Sundaram v. Mansa 
Mavuthar (15), relied on. |p. 579, col. 2.) ENS 
_. O. R. P. from an order of the District 
Munsif, Ambasamudram, dated February 
1,1936., . a 
- Mr. K..P..Ramakrishaa Iyer, for the 
Petitioner. , MUN 
© Mr. K; Venkateswaran, for the Respon- 
„dents. : L oe 
Judgment.—I have been invited in this 
case 10'set asidé ihe order pessed by tLe 
District Munsif of Ambasamudram dismise- 
ing an application made to him -by the 
petitioner under s. 73, Civil Procedure 
Code. The facts, so fár as they are iiedes- 
béry to be stated for the disposal of the 
questions of law raised before me, lie within 
& narrow compass. ‘The..respcndents had 
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obtained a: decree in O. 8, No, 252 of 1932 
against certain judgment-debtors and had 
applied for execution by attachment and 
sale of certain properties (E. A. No. 737 
of 1935). The properties were sold and 
the sale proceeds were brought into Court 
cn November 8, 1935. Before this, however, 
the petitioners, who had a decree passed 
in their favour in October, -1934, against 
the same judgment-debtors (O. S. No. 156 
of 1934) had made an application on 
November 7, 1935, i. e.a day before the 
sale proceeds were. actually brought into 
Court, for rateable distribution.. If. this 
were all, no objection. could be- raised 
against the application, but it appears that 
they had been adjudicated insolvents on 
September 6, 1935, i. e about a. couple of 
months before the application for rateable 
distribution was presented by them, and 
the firat question which falls to be determin- 
ed is whether the application could have 
been validly made by them after they had 


-been adjudicated. The question has been 


decided by, the lower Court in favour of 
the respondents and this revision has con- 
sequently been filed to test the correctness 
of that order. 

A preliminary. objection has.been raised 
on behalf of the respondents that inasmuch 
as another remedy would be available to . 
the petitioners, a revision of. the. order 
passed .by the District Munsif does not 
lie. and the Court should-not; in.any case, 
interfere in its revisional. jurisdiction but 
leave. the matter te be decidediby a regular 
suit. In view however of the real, con- 
tention raised in this case, it would not 
be only convenient. but necessary to detere 
mine the question whether the. lower Court 
has failed to exercise jurisdiction vested in 
it by. law or has committed any material 
irregularity in exercising the same. The 
revisicn has been fully argued on behalf 


-of the parties and I would therefore proceed 


to deal with the main question involved in 
the case. 

Before I go into the merits of the peti- 
tion, it must be observed that the petition 


-for rateable distribution was filed by the 


insolvenits in the Court of the District 
Munsif, Ambasamudram, a place situated 
in Tinnevelly District, while the Official 
Assignee in whom their estate had vested 
was in. Madras. There was a distance of 
some 300 -miles between these two places 
and if the petitioners had delayed the . 
presentation . of their petition even by a 
day, they would have been debarred from 


. claiming &..rateable distribution under the 


¢ 
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provisions of s. 73, Civil Procedure Code. 
It must also bë. noticed that the fact of 
their insolvency was not kept back by the 
petitioners from the Court. Nor was there 
any contest between the Official Assignee 
of Madras and the insolvents as regards 
the right of making the application, and the 
application appears to have been made in 
the interests cf the estate which had vested 
in the Official Assignee. This would be 
apparent from the fact that the Official 
Assignee filed an application on November 
21, 1935, adopting the petition for rateable 
distribution and praying that he might be 
added as a party to the same. lt ‘might 
also be stated that the name of the Official 
Assignee had not been brought on the 
record, and so far as the decree was 
concerned, it could only have been executed 
by the petitioners, With these -preliminary 
remarks, I will address myself on the main 
contention raised in the case, 

Order XXII, r. 8, Civil Procedure Code, 
provides that the insolvency of a plaintiff 
in any suit would not cause a suit to abate 
unless the assignee or Recsiver in whom the 
estate has vested either declines to continue 
the suit or fails to furaish security for 
costs in spite of an order passed by the 
Oourt to that effect. Isis only then that 
the suit would be liable to a dismissal. This 
would show that the provisions contained 
in this Rule only relate to a suit which 
was filed by the plaintiff at a time when 
he was competent todo so, but the dis- 
ability to continue the sait arose while it 
was pending, It might also be observed 
here that this provision is, as I read it, 
in the nature of an exception and has only 
to be applied when certain conditions laid 
down in the Rule are not complied with. I 
have been led to this conclusion as I feel 
that the general principle underlying the 
whole of O. XXII, Civil Procedure Code is 
that a person should not be ordinarily held 
to be disentitled to continue an action 
merely because his interest has pendente 
lite devolved on somè other person either 
by his own act or by operation of law. 
Order XXII, r. 12, provides that nothing 
in r 8 would apply to proceedings in 
execution of a decree or order. Reading 


_ the two provisions together, the learned 
Petitioners has argued. 


QGounsel for the 
that while a pliintiff after having been 
adjudicated an insolvent might not bein a 
position to continue a suit, he would nos 
pe debarred from making an application 


“for execution of a decree in spite of his 


insolvency. It has been urged in reply 
18979 & 74 
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that- the real effect of the provisions con- 
stained in r, 12 is that the insolvents in 
the present case would have been entitled 
to continue an application, if one had 
been filed by them or on their behalf 
before they had been adjudicated insolvents, 
but this would not entitle them to make an 
application for execution. $ 

It appears to me that inasmuch ag r. 8 
does not provide for the institution of suits 
after an order of adjudication has been 
made, but for their continuance alone and 
as r. 12 merely exempts the proceedings 
in execution of a decree or order from the 
operation of r. 8, it would be correct to 
say that the provisions in r. 12 would not 
apply to the presentation of an application 
for an execution of a decree by those who 
have been declared to beinsolvents. There 
is no doubt that the whole of an insolvént’s 
property would vest in a Recéiver and he 
would not be entitled to institute a suit ia 
regard to the property of which he has 
been divested by law: see Ramaswami 
Iyengar v. Pavadai Chetty, 23 Ind. Gas. 

813 (1), Sayad Daud v. Mahomed Sayed (2), 
Andrew Rozario v, Mohammad Ebrahim (3) 
and Phani Bushan Basu v. Shashi Bhusan 
Maity (4), Ithas therefore been urged on 
behalf of the respondent that an insolvent 
should not be similarly held entitled to 
present an application for execution of a 
decree which had been obtained by him 
when he was not declared to be such. 


It can be legitimately argued that the 
money which may be realized in an exe- 
cution would vest in the Receiver but 
can thé power or the right to make an 
application for execution be considered to 
be ‘property’ within the meaning of s. 28, 
Provincial Insolvency Act, and should he 
be held to have been deprived ‘of! that 
power or stripped of that right in -con- 
sequence of an order of his adjudication 
Particularly’ when there is no contest bet- 
ween him and his Receiver? Should he 
not in that case be regarded to be aiding 
in the realization of the property and the 
distribution of the proceeds among his 
creditors? Isthere any statutory bar con- 
tained in the Civil Procedure Gode or under 
the Provincial Insolvency Act which would 
take away the right of an insolvent from 


(1) 23 Ind. Cas, 813; AIR 1914 Mad. 395. 
Li ATR 1926 Bom. "366; 95 Ind. Cas. 538; 28 Bom. 


at} TE E83; 83 Ind. Oas. 34; A I R1924 Bom, 460; 
26 Bom. L R6 

(4) 600 L Teel 156 Ind. Oas. 401; A IR 1935 Oal 
391; 39 O W N 366; 7 R O 710, 
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making an application for execution of a 
decree ‘obtained by bim before he was 
declared tobe one? None has been pointed 
out to me by the learned Counsel for the 
réspondent, and I have not been able to 
discover it myself. Tne provisions contain- 
ed in s. 28, Provincial Inso.vency Act, 
debar a creditcr during the pendency of 
an insolvency proceeding from having any 
remedy against the property of an insolvent 
in respect of a debt due by him or from 
commencing any suit or other legal pro- 
ceedings against him except wita the leave 
of the Court, but they do not preclude an 
insolvent from presenting an application 
for execution of a decree obtained by him 
before he was declared to be an insolvent, 
It may not be possible for an insolvent 
to recover any money from Court or to 
receive any payment in execution of a 
decree for which terms may have to be 
imposed on him either by the executing or 
the Insolvency Courts but this does not 
entitle one to assume that he has no power 
to make an application for execution. It 
appears to me therefore without looking at 
the cases cited by the learned Oounsei on 
behalf of the parties, that there is no ware 
rant for the proposition that an insolvent 
is not entitled tomake an application for 
execution of a decree obtained by him 
before an order for his adjudication was 
passed. i 

“As ior the cases cited by the Counsel for 
the parties, 1 find that none of those relied 
upon by the learned Counsel for the res- 
pondent are of any help tome in coming 
toa conclusion on the point to be decided. 
Out of those cited on behalf of the 
petitioners, there are two which may be 
noticed. It was held in Asa Nand v. 
Bishan Singh (5) that execution proceed 
ings do not abate on a decree-holder’s 
insolvency. Similarly, in a Madras case 
reported in Jayanarayana v. Potayya (6) 
an application tor execution by an insolvent, 
even after the decree was sold by the 
Offivial Assignee, was held by a Division 
Bench of this Gouri to have been a proper 
application forthe purpose of s. 182, Limita- 
tion Act, and the applicant's insolvency 
was considered to be immaterial.’ This 
case was attempted to be distinguished 
both here and in the Court below on the 
ground (a) that the decree had been in 


that case sold or assigned by the Official 
(5) A I R1930 Lah, 205; 125 Ind, Oas. 186; Ind. 
Rul. (1930) Lah, 586, 
(6) 8RM 516: 159 Ind. Cas. 589; AI R 1935 Mad. 
285 68 ME J 392; (1935) M W N v3; 41 LW 
GA 
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Assignee to a third party ‘and the estate was ` 


.no longer interested in the matter, and (b) 


that the only question before the Court was 
whether the application would prevent the 
decree from being barred by limitation 
under Art. 182 and the present question 
whetuer a petition for rateable distribution 
could have been properly filed by an in- 
solvent after adjudication was not decided. 
Having heard the Counsel for the respon- 
dent | am of the opinion that there is no 
force in either of these contentions. The 
assignment by the Official Assignee of the 
decree in the case under consideration 
makes it more difficult for the respondent to 
contend in a case like the present, which 
is iree from that complication, that the 
insolvent had no right to make the applica- 
tion for execution or to ask for a rateable 
distribution.- The argument that after the 
assignment of the decree by the Official 
Assignee, the petitioner could not be said 
to have any right leftin the decree to be 
able to execute 15 was more plausible in that 
case and yet he, i. e. tne insolvent, was 
held entitied to make an application for 
execution. It must be remembered that, 
in that case, as in this, there was no contest 
between the Official Assignee and the 
applicant for execution. As for the second 
contention, it is true that the insolvent’s 
application had been decided to have been 
validly presented for the purpose of Art. 182, 
Limitation Act. Would that make any 
difference? The conclusion arrived at by 
the learned Judges and the reasoning adopt- 
ed by them in coming to that conclusion 
would show that the insolvent’s right to 
make the application for execution was held 
to exist and his insolvency was not con- 
sidered to bea barin his way for making 
such an application. Had the insolvent 
been held to be incompetent to make the 
application, the application for execution 
would have been found to be infructuous or 
useless and tue limitation would not have 
been saved. In a sense, even in the case 
before me, the question 18 really that of 
limitation, although not one provided by the 
Limitation Act but by the Vivil Procedure 
Code in s. 73, Civil Procedure Code itself, 
An application for rateable distribution 
under s. 73 nas to be made before the 
eitects are realized by the Court and any 
application made beyond that day wouid be 
barred by tne provisions of the section. 
The only two distinguisuing features which 
were attempted to be relied upon by the, 
learned Counsel for the respondent must be 
for the above reasons, taken tobe of no 
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avail. to him in this case. If the ratio 
decidendi of this case were held to be 
correct and with which, if I may say so, I 
respectfully agree, the matter must be 
held to have been concluded by the autho- 
rity of that case. Being a decision of a 
Division Bench of this Court, it is binding 
onme. I have, therefore, no hesitation in 
applying it to the present case. 

The learned Counsel for the respondent 
cited Bhagwan Das v, Amritsar National 
Bank, Ltd. 111 Ind. Oas. 432 (7) and Hari 
Rao v. Official Assignee of Madras (8) be- 
tore me in support of the proposition that 
an insolvent had no right to fle an appeal 
after his adjudication. The first of these 
is a Single Bench decision of the Lahore 
High Court in which it was held that a 
judgment-debtor had no locus standi to 
file an appeal from an order in execution 
proceedings after he had been declared an 
insolvent and that the proper person to 
appeal would be the Official Receiver in 
such a case. The decision in the second 
case cited is a Full Bench decision of this 
Court in which an insolvent was held not 
to bean “aggrieved person” in the sense in 
which those words were held to have been 
used in s. 8 (2), Presidency Towas Insol- 
vency Act (III of 1909), and was therefore 
held to be incompetent to appeal. It could 
be noticed that in this case the contest was 
really between the Official Assignee and the 
insolvent in whom his estate had vested and 
a learned Judge of this Court had, while 
sitting on the Original Side, passed an 
order in the exercise of the insolvency 
jurisdiction rejecting his objection to a sale 
of a part of his estate by the former, 7. e., 
the Official Assignee on the ground that 
the sale was prejudicial to the latter, i. e. 
the insolvent. It would thus be seen that 
both these decisions were given under the 
Insolvency Acts (Provincial and Presidency 
Towns) and did not consider the insole 
vent's right to present an appeal under 
the Civil Procedure Code. In fact, in a 
later Full Bench decision of this Court, 
reported in Subbaraya Goundan v. Vee- 
rappa Chettiar Bank (9) this distinction was 
pointed out by the learned Judges constitut- 
ing that Bench who also decided that an in- 
solvent would have a right to prefer an 
appeal under the Oivil Procedure Oode 

(7) 111 Ind. Oas. 432; A I R 1928 Lah. 675, 


(8) 49 M 461; 94 Ind. Cas. 642; A IR 1996 Mad. 
Pe SOM L J 358; 23 L W 599; (1926) M W N 364 


(F B). 

» (9) 57 M 89; 146 Ind. Cas. 521; A I R 1933 Mad. 
851; 65 ML J 719; (1933) M W N 980; 38 L W 745; 8 
RM 269 (FB). 
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against an order dismissing an application 
pat in by him under O. XXI, r. 90, Civil 
Procedure Code, in the course of an execu- 
tion of a decree passed against him. There 
are other cases of this and the Bombay 
High Court out of whichit would be suffi- 
cient to refer to K. Tatireddi v. Ramachane 
dra Rao (10) and Ramachandra v. Shri- 
pathi (11) in which an insolvent’s right 
to file an appeal was recognized, under 
the Civil Procedure Oode. It is hardly 
necessary to pursué the matter any further, 
Suffice it tosay that the difference in the 
decided cases is really based on the fact 
that a right of appeal has not been held to 
exist in an insolvent if attention has been 
confined by the learned Judges deciding 
them to the Insolvency Acts while it has 
been held to exist by others who have 
taken the provisions of the Civil Procedure 
Code into consideration, At all events 
these decisions are not directly in point in 
this case as the insolvents and the Official 
Assignee are both petitioners before me and 
the cases were Mainly cited by way of an 
analogy in order to induce me to come to 
the conelusion that the insolvent had no 
right tomake an application for execution 
and ask for rateable distribution. For the 
above reasons, I am of the opinion that the 
judgment of the lower Court that the peti- 
tioner was not entitled to make the applica- 
tion for execution after an order of adjudi- 
cation had been passed was incorrect. 


As to the question of the competency 
of this revision petition, if is obvious from 
what has been said above that the learned 
Munsif declined to entertain the application 
as he was of the opinion that the insolvents 
were precluded from making it. This was 
due to a misapprehension of the true effect 
of statutory rules contained in the Oivil 
Procedure Oode. He has thus refused or 
failed to exercise the jurisdiction vested 
in him by law, At all events, the exercise 
of jurisdiction by the lower Court was 
vitiated on account of material irregularity. 
Io view of the authorities in Viraraghava v. 
Parsurama (12), Subramania Chetty v. 
Ramaswami Chetty (13), Sree Krishna Doss 
v. Chandooth Chand (14) and Sundaram v. 


(10) 13 L W 616; 62 Ind, Oas. 854; AI R 1921 Mad. 
402; (1921) M W N 535. 

(11) A I R 1929 Bom. 202; 118 Ind. Cas. 252; 31 Bom, 
LR 337; Ind. Rul. (1929) Bom. 414, 

(12) 15 M 372, 

(13) 22 L W 744; 91 Ind. Cas. li; A I R1926 Mad, 
179; 49M L J 753; (1926) M W N 27. 

(14) 33 M 334; 4 Ind, Oas. 509;19 M L J 307, 
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Mansa Mavuthar (15) I am of the opinion 
that a revision is competent. It was in the 
end suggested that as a civil suit would 
be competent, this Court should not in- 
terfere in revision. It is true that ordi- 
narily the Courts would not do so and leave 
the parties to pursue their remedies in Civil 
Courts, but when multiplicity of proceed- 
ings has to be avoided and the circum- 
stances of the case justify an interference, 
it should not desist from doing so simply 
because another remedy is available. In 
my opinion, there are circumstances in 
this case which would justify mein invok- 
ing my revisional jurisdiction and to set 
aside the order passed by the lower Court. 
I would therefore accept the revision and 
set aside the order. The revision is accept- 
ed with costs, The case will now go back 
to the District Munsif who will proceed with 
the application according to law. à 


N.B. Revision accepted. 


(15) 44 M 554; 63 Ind. Oas. 937, A I R 1921 Mad. 
157;40 M LJ 497; 13-L W 498; 29 M L T 269; (1921) 
M W N272 FB). 
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. RANGOON HIGH COURT 

Ojvil Miscellaneous Application No, 106 

of 1938 
February 23, 1939 
Ropgets, O. J, AND Saaeps, J. 
In re U SEIN PE, a Lowze 
. GRADE PLEADRR. 

Legal Practitioners Act (XVIII of 1879), 8. 13 (b)— 

Scope—S. 13 (b) is not intended to punish Pleader 
who. kas been guilty merely of failure to make 
garejul arrangements in any particular case— 
Conduct of Pleader held not fraudulent or grossly 
‘improper. 
- he words of s. 13 (b), Legal Practitioners 
Act, are aa strong:words 8s could well be imagin- 
ed, and they plainly import in all cases moral 
turpitude to the Pleader whose conduct is impugn- 
ed. Although, of course, a Pleader who is habitual- 
ly guilty of carelessness or laxity is no good 
example to his profession and will, in the end, find 
his laziness results in pecuniary loss to himself, the 
section is not intended to punish a Pleader who 
‘has been guilty merely of feilure to make careful 
arrangements in any particular case, 

A Pleader who was engaged in a criminal case 
:ıby an accused to defend him filed his power and 
asked for a long adjournment as he desired to go 
‘out. He was, in conformity with his application, 
granted a comparatively long adjournment but 
when that date arrived, he failed to put in an 
appearance at the Magistrate's Court, In the mean- 
time, he had asked another I leader of some stand- 
dng to accept the case for him but when such 
` Pleader appeared and saw the accused, he was told 

by the accused not to conduct the case : 

-; Held, that there was not the least ground for 
suggesting that the conduct of the Pleader in the 
circumstances was either fraudulent or grossly im- 


In re t sittin pp (RANG) 


is ida 


proper thcugh it showed a laxity which deserved 
no encouragement. In the matter of Mr. B.(1), distin- 
guished. 


Mr, K.C. Sanyal, for the Applicant. 


Roberts, C. J.—This is a case which 
comes before us by reason of the provisions 
of s. 13 (b) and s. 14, Legal Practitioners 
Act, 1879, in respect of one U Sein Pe; a 
Lower Grade Pleader of Pantanaw. He was 
charged before the Additional Magistrate at 
an inquiry held in pursuance of s. 14 of 
the Act, with gross professional misconduct - 
in having failed to appear either personally 
or by proxy to defend one Maung Po Saw 
on June 8, 1937, Maung Po Saw being an 
accused person in Criminal Regular Trial 
No. 110 of 1937, and having paid to the 
applicant fees in respect of the case. The 
evidence goes to show that the applicant, U 
Sein Pe, filed his power on May 25, 19387, 
and asked for a long adjournment as he 
desired to goto Rangoon. Whether or not 
he told the Magistrate that his visit was on 
medical grounds seems to me to be 
immaterial, He was, in conformity with his 
application, granted a comparatively long 
adjournment to June 8, but when thai date 
arrived, he failed to putin an appearance 
at the Magistrate's Court. In the mean- 
time, according to his own story, he had 
asked U Kyin, a Pleader of some standing 
in Pantanaw, to accept the case for him, 
and U Kyin gave evidence to that effect. 
He said : 

“U Sein Pe told me to conduct the case of Maung 
Po Saw during his absence as he was to go to 
Rangoon to take medicine.....On the date fixed 
for the hearing of the prosecution witnesses, Tes- 
pondént’s brother Thaung Pe came and fetched me 
and I came to Court. When I saw the accused he 


told me not to conduct the casé and that he would 
not give me any fees.” 


It seems quite clear that there was, 
therefore, some misunderstanding and it 
may be through very great carelessness, 
abundant confusion, when this case came 
on ‘for trial. U Sein Pe seems to have gone 
to Rangoon and to have submitted himself 
to medical treatment, which was likely to 
leave him in an enfeebled condition for 
some time, without making any proper 
arrangements, nct only to see that the 
documents connected with the case in which 
he had been engaged were transferred to a 
capable person, but that in the event of 
his non-appearance his client would know 
and would understand and accept the cir- 
cumstances. As it was, Maung Po Saw was 
extremely indignant and he applied for an, 
adjournment which, in our opinion, the 
First Additional Magistrate might have 
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been well-advised to grant. However, in 
the exercise of hie rights the adjournment 
was declined, and it is now suggested that 
U Sein Peis guilty of fraudulent or grossly 
improper conduct which unfits him to be a 
Pleader of the Court. The words of the 
section are as strong words as could well 
be imagined, and they plainly import in all 
cases moral turpitude to the Pleader whose 
conduct is impugned. Although, of course, 
a Pleader who is habitually guilty of care- 
leseness or laxity, is no good example to 
his profession and will, in the end, find his 
laziness results in pecuniary loss to himself, 
the section is not intended to punish a 
Pleader who has been guilty merely of 
failure to make careful arrangements in 
any particular case. 

In the report of the District Magistrate 
it is suggested that the case of F. K. Byrne 
which was dealt with in an unofficial report 
from Lahore, In the matter of Mr. B. (1), 
and occurred in 1928, covers this case. That 
is an erroneous view to take of the matter. 
In Mr. Byrne's case he was engaged at a 
high fee to defend a person for murder and 
at the last moment he disappeared, thrust- 
ing his papers without any instructions, 
into the hands cf an Advocate who had 
comparatively little experience and whom 
the accused person was totally unwilling to 
accept inetead of Mr. Byrne. In the cir- 
cumstances, there existed in that case facts 
which were. as I say, totally different, 
There is evidence that the Pleader engaged 
to defend Maung Po Saw tried to get an 
adjournmént which he thought would be 
sufficient and tried to make some arrange- 
ments, although they were not satisfactorily 
concluded, in case ‘the matter should come 
on in his absence. He was detained beyond 
June 8, but he nevertheless appeared ata 
late date on bebalf of his client and was in 
Court to say anything, if anything could 
have been said: not only that he-actually 
examined some of the defence witnesses on 
behalf of Maung PoSaw. Maung Po Saw, 
being dissatisfied with his conviction, 
appealed but his appeal was summarily 
dismissed. 

We do not think that there is the least 
ground for suggesting that the conduct of 
U Sein Pe in the circumstances was either 
fraudulent or grossly improper though we 
agree with the District and Sessions Judge 
that it shows a laxity which deserves no 
encouragement, In the circumstances which 
I have related, we are glad to be able to 


“(JA IR 1928 Lah, 448; 108 Ind. Cas, 257; 
Or, LJ 362, NAN 
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say that U Sein Pe should be and he ace 
cordingly is acquitted of the charge against 
him. 

Sharpe, J.—I agree that U Sein Pe 
should be aequitted of the charge under 
s. 13 (b, Legal Practitioners Act. 


S. Order accordingly. 





MADRAS HIGH COURT 
Criminal Revision Oase No, 810 and 
Case Referred No. 25 of 1938 
January 19, 1939 
Panprane Row, J. 

In re DARAPUREDDI JAGGU NAIDU 

y AND OTHERS— ACCUSED 

Child Marriage Restraint Act (XIX of 1929), 
a3. 8, 10—Iasue of process in case under s. R, without 
holding enquiry under e. 10—Legdlity of. 

A preliminary enquiry is absolutely necessary 
before the Oourt can take cognizance of an offence 
under the Child Marriage Restraint Act. Section 10 
of that Act is very clear on the point and the provi- 
sions of it aremandatory. Hence the issue of process 
jn a case under s. 8 without holding an enquiry 
under s. 10 is unauthorized by law and must be set 
aside. 

Or R. Case referred by the Additional 
District Magistrate, Vizagapatam, dated 
October 15, 1938. ` 

The Public Prosecutor, for the Crown. 

Order.—Tbis ig a reference made by the 
Additional District Magistrate of Vizaga- 
patam recommending that the issue of 
process by the Sub-Divisional Magistrate, 
Parvatipur, in ©. O. No. 192 of 1938 on his 
file, a case under s. 8, Child Marriage 
Restraint Act, Act XIX of 192", may be set 
aside on the ground that the process was 
issued without holding an enquiry as 
required by s 10 of that Act. The position 
is indeed very clear that a preliminary 
enquiry is absolutely necessary before the 
Court can take cognizance of an offence 
under the Act. Section 10 is very clear on 
the point and the provisions of it are 
mandatory. The issue of process implies 
that cognizance was taken without any 
preliminary enquiry being held as required 
by s. 10. The issue of process is, therefore, 
unauthorized by law and must be set aside. 
It will now be open to the Joint Magistrate 
to hold the preliminary enquiry under 
s. 202, Criminal Procedure Code. 


NS. Issue of process set aside. 


582 


MADRAS HIGH COURT 
Civil Revision Petition Nos, 599 to 601 
of 1935 
May 9, 1938 
_VENKaTaRaMaNa Rao, J. 
KESAVAN NAMBUDRI—PRRITIONER 
versus 
LAKSHMI VARASYAR AND 0THERS— 


RESPONDENTS 

Malabar Law—Tarwad—Karnavan—Debts by—Pre- 
sumption of necessity from concurrence of senior 
anandravan—Manager—Debis by, without necessity— 
Ratification by other membera—Essentials stated. 

Under the law which governs the members of a 
Malabar tarwad, the concurrence of the senior most 
anandravan in a transaction of the karnavan raises 
a prima facie presumption of necessity. O. R. P. 
No. 1556 of 1935, relied on, ` : 

Whether itis a case of a joint Hindu family or 
a case -of a Malabar tarwad, even though the mem- 
“bers of a family or tarwad, were not actual con- 
tracting parties to a loan entered into by a mana- 
ger, still it is open to them to ratify and adopt 
it in cases where the contract was entered into by 
.the manager, in his capacity as manager but not 
for a necessary family purpose. The question of 
ratification can only arise in such a case, and not 
‘in a ease where the loan was entered into by him 
in’a purely personal capacity. To coustitute a 
binding adoption of acts of manager, there 
must be full knowledge of what those acts were, 
or such an unqualified adoption that the inference 
mey properly be drawn that the principal intend- 
ed to take upon himself the responsibility for such 
acts, whatever they were. [p. 583, col. 1.] 

At the date of the partition the members of the 
family other than the manager disputed the debts 
contracted severally by them among which were in- 
cluded the debts incurred by the manageron the 
ground that they were not contracted for any valid 
family necessity and they declined to be bound by 
them. To secure family peace, it was suggested by 
the mediators who brought about the partition that 
more properties than what they would be legitimate- 
ly entitled to, pertaining to their several shares 
might be allotted to the manager in consideration 
“whereof they might discharge severally the debts 
incurred by them, and to this proposal, all the 
“members of the family gave their assent: - 

_, Held, that in such circumstances, it could not 
be said that the members of the family with full 
knowledge of the circumstances attending the loans 
took upon themselves the discharge of debts or 
‘adopted the said debts as family debte in order that 
-they might be bound to the ereditors. [p. 583, col. 2.] 
. O.R. P.-from the decrees of tne District 

Munsif, Palghat, in 8. O. B. Nos. &41 to 548 

of 1934. 
` “Messrs. C. S. Swaminathan and D. H. 

Namtudripad, for the Petitioner, 

Messrs. K. Kuttikrishna Menon and C. 

Vasudeva Mannadiar, for the Respondents, 

Order.—These three revision petitions 
arise out of three suits instituted upoa 

three promissory notes dated July 23, 1923, 

July 23, 1931 and July 24, 1931, executed 

by one Kesavan Nambudiri, defendant 

No. 1 in all the suits in favour of the 

plaintiffs in the respective suits. On the 
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date of the execution of these notes defend- 
ant No. 1 was the karnavan and manager 
of the tarwadof the defendants in the 
suits though the promissory notes do not 
ex facie show that they were executed by 
him assuch. The suit claim was resisted 
by defendants Nos. 3 to6 on the ground that 
the debts were not incurred for family 
necessity. Subsequent to the execution of 
the last promissory note, there was a parti- 
tion ‘in the family in and by which the 
members became separate and the said 
partition is evidenced by the deed dated 
November 1, 1932. This dead is relied on 
by the plaintiff as evidence of ratification 
of the debts dueto them by the contesting 
defendants. The learned District Munsif 
accepted this contention and gave a decree 
in favour of the plaintiffs. In the course 
of his judgment, he observed thus : 

“It was conceded by the plaintiff's Vakil himself 
that if he had to prove necessity in the suit, it 
must be admitted that there was not sufficient proof 
about it, But he takes his stand on the ratification 
of the debt in the partition deed, to which all the 
members of the tarwad are parties, Even thougha 
debt is not contracted for tarwad necessities, the 
assent of all the members of the tarwad can render it 
binding onthe tarwad, even in case the assent was 
given subsequent to the loan....In the partition 
deed, ali the members of the defendants’ illom have 
accepted the debts as those binding on the illom. 
Therefore the question whether the debt was con- 
tracted from illom necessities loses much of its 
importance ” ; 

This view of the learned District Munsif 
on the facts of this case has been attacked 
by Mr. Swaminathan on behalf of defen- 
dant No. 6 who has preferred the above 
Yevision petition. Itis an accepted principle 
.of law that a manager of a joint Hindu 
family or a karnavan of a Malabar tarwad 
is the accredited agent of the family or 
tarwad and he represents his family or 
tarwad in all transactions with the outside 
world. He has prima facie therefore the 
power to enter into contracts on behalf of 
the family and bind the members of the 
family. But thereais no presumption that 
every contract entered into by a manager 
is on behalf of the family. Therefore in 
every case where a contraci is entered 
into by a person who fulfils the position 
of a manager of a family, it must be 
established that the contract entered into 
by him was on behalf of the family. If 
the contract iteelf contains a description 
that it was entered into by him as manas 


_ ger, it would be enough, but if the contract 


does not contain such a description, evidence 
will have to be given that it was entered 
into by him as. such manager. A represen- 
tation believed in by a creditor that aloan 
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was required for a family purpose would 
be enough, Therefore, before the transac- 
tion entered into by a manager eo nomine 
can be fastened upon the other members, 
it is essential that the contract must have 
been entered into by him as manager. 
Tf the Joan was for a necessary purpose, 
there can be no question that the contract 
will bind the other members whether they 
assented tothe transaction or not. If the 
loan was not for a necessary purpose, 
prima facie, the contract will not be bind- 
ing onthem. It is only in such circum- 
stances the question arises under whit 
circumstances the other members of the 
family can be rendered liable. Whether 
it is a case of a joint Hindn family or a case 
ofa Malabar tarwad, even though the 
members ofa family or tarwad, were not 
actual contracting parties toa loan entered 
into by a manager, still itis open to them 
to ratify and adopt it in cases where the 
contract was entered into by the manager, 
in hiscapacity as manager but not fora 
necessary family purpose. In my opinion, 
the question of ratification can only arise 
in such a case, and not in a case where 
the loan was entered into by him in a 
purely pergonal capacity. Therefore this 
distinclion is to be borna in mind when 
ratification is sought to be availed of bya 
creditor by reason of a transaction entered 
into between the members of a family 
inter se. It has therefore to be considered 
what the facts in these cases are before 
the contesting defendants could be said to 
be bound by the doctrine of ratification. 
As explained by Lord Russell, O. J. in 
Marsh v Joseph (1), at p. 246: 

“To constitute a binding adoption of acts a priori 
unauthorized, these conditions must exist: (l) the 
acts must have been done for and in the name of 
the supposed principal, and (2) there must be full 
knowledge of what those acts were, or such an un- 
qualified adoption that the inference may properly 
be drawn that the principal intended to take upon 


himself the responsibility for auch acts whatever 
they were.” 


The facts as disclosed from the evidence 
are that at the date of the partition the 
members of the family other than defen- 
dants Nos. 1 and 2 disputed the debts con- 
tracted severally by them among which 
were included the suit debts on the ground 
that they were not contracted for any 
valid family necessity and they declined 
to be bound by them. To secure family 
peace, it was suggested by the mediators 
who brought about the partition that more 


4) pee Oh. 213 at p. 246; 66 L J Oh. 138; 75 L 
T 558; 45 R 209, 
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properties than what they would be legiti- 
mately entitled to pertaining to their 
several shares might be allotled to dsfend- 
ants Nos. 1 and 2 in consideration whereof 
they might discharge severally the debts 
incurred by them, and to this proposal, all 
the members of the family seem to have 
given their assent; in other words, the 
arrangement appears to be more or less a 
gift or an assignment of some of the pro- 
perties which the other members would 
have got as and for theirshare and the 
responsibility of discharging the debts 
incurred by defendants Nos. 1 and 2 was 
entirely upon them. In such circumstances 
it cannot be said that the members of 
the family with full knowledge of the cir- 
cumstances attending the loans took upon 
themselves the discharge of debts or adopted 
the said debts as family debts in order 
that they might be bound to the creditors. 
Nothing has beer established in the evi- 
dence to show that the plaintiff was either 
misled by any act at any rate of defend- 
ant No, 6 which induced him to believe 
that he adopted the debt in such a manner 
as to preclude him from denying its vali- 
dity. Iam not therefore inclined to agree 
with the learned District Munsif that there 
has been a ratification of the debt sufficient 
in law to bind defendant No. 6 by sub- 
scribing to the said deed of partition where- 
in the said debt is included as one of the 
family debts. If there was therefore no 
ratification of the debt by defendant No. 6 
the burden of fastening the liability for the 
same is certainly on the plaintiff. He has 
to establish that the debt was contracted 
under such circumstances as to make it 
binding on him. 

As already stated, the learned District 
Munsif has observed that it was conceded 
by the plaintiff's Vakil himself that if the 
plaintif had to prove necessity in the 
suit, it must be admitted that there was 
not sufficient proof about it; but in the 
circumstances of the case I would not be 
justified in deciding the case against the 
plaintiff on this concession. The learned 
District Munsif in his judgment bas also 
observed that the plaintiffs believed the 
representations made to them by defend- 
ants Nos. 1 and 2 to the effect that the 
mcney was required for deferring the 
expenses of the marriage of a girl of the 
illom, at the same time adding that no 
independent enquiry was made by them. 
But under the law which governs the 
members of a Malabar tarwad, the concur- 
rence of the senior most anandravan ina 
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transaction of the karnavan raises a prima 
facie presumption of necessity—vide the 
observations of Varadachariar, J. in O. R. 
P. No. 1556 of 1835. Defendant No. 2 in 
this case is the senior anandravan. If 
therefore he also signified his assent to the 
transaction, a presumption of necessity, 
prima facie, arises in favour of the plaintiff 
and the burden is shifted on to the other 
members of the family to prove that there 
was no Valid family necessity. Mr. Swami- 
nathan contended that there was no ware 
rant for the observations of the learned 
District Munsif that a representation was 
also made by defendant No. 2. He has 
‘taken me through the notes of evidence in 
the case. No doubt, there was no specific 
statement to the effect stated by the learned 
District Munsif in the notes of evidence 
recorded by him, but I cannot say that the 
learned District Munsif made that state- 
ment without defendant No, 2 having 
stated to that effect. Ona reading of the 
deposition, as recorded by the learned 
District Munsif, one may infer that defen- 
dant No. 2 was an assenting party to the 
transaction entered into between defendant 
No. 1 and the plaintiff. As the relative 
rights of the parties having regard to the 
facts of the case have not been correctly 
appreciated by either the plaintiff or the 
defendants and evidence seems to have been 
given on an incorrect appreciation of such 
rights, I think it desirable to callfor a 


trict Munsif to submit his finding on that 
question. In dealing with this matter, he 
will keep in mind what I have already 
stated, namely that there is a presumption 
of necessity in favour of the plaintiff and 
that the burden is shifted on to defendant 
No. 6 for disproving the case of necessity. 
Defendant No. 6 will be given leave to 
adduce the necessary additional evidence 
and the plaintiffs will be at liberty to 
let in rebutting evidence. Time for the 
return of the finding is six weeks from the 
date of receipt of this order ; ten days for 
objections. 

[After the return of the finding of the 
lower Court, the Court delivered the fol- 
lowing] 

Judgment.--I accept the finding and 
dismiss these Oivil Revision Petitious with 
costs. 


N-85. Petition dismissed. 
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ALLAHABAD HIGH COURT 
Second Appeals Nos. 1075 and 10°%8 of 1937 
March 22, 1939 
Trom, O. J. AND Ganga Nata, J. 
Srimati ASHARFI KUER— DEFENDANT 
— APPELLANT 
versus 
Srimati RAM PEAREY — PLAINTIFF 


—RESPONDENT 

Civil Procedure Code (Act V of 1908), s. 9—Three 
sisters succeeding to residue of father's zemindari 
under will—Hldest appointed manager for collecting 
accounts and profita and distributing them between 
sistera and also for controlling household and paying 
household expensea—Suit by one sister against herfor 
accounts of profits received during certain pertod— 
Suit, if cognizable by Civil Court — Limitation ap- 
plicable—Limitation Act (IX of 1908}, Sch. I, Arts. 89, 
6 


Where there isa settlement which makes provision 
for a distribution of profits, different from that to 
which co-sharers are entitled under the Agra Tenancy 
Act, no action, under ss. 226 or 227, Agra Tenancy 
Act, will lie and the rights of parties under the 
settlement must be vindicated in the Civil Court, 
Sri Narain v. Ram Narain (ijand Husina Begum v. 
Abdul Hafiz (?}, relied on, [p. 586, col. 1] 

Three sisters succeeded to the residue of their 
father’s zemindart estate under a will. The eldest 
Sister, in the terms of the will, was appointed 
managerof the property. Her duties, however, were 
not confined merely to collecting accounts and profits 
of the property and dividing them between herself 
and her sisters; she was entrusted with the task of con- 
trolling the household and paying household expenses. 
She was not directed merely to ingather profits of the 
property and divide the same in three equal shares 
between herself and her sisters. In short, she managed 
the property under an arrangement or settlement set 
forth in the will itself. Oneof the sisters filed a suit 
against the managing sister for accounts of profits 
received by her during a certain period : 

Held, that the Civil Court had jurisdiction to try 
the suit. 

Held, also that any money which was ingathered 
by the defendant in the course of her management of 
the estate which was entrusted to her care under her 
father’s will was not money received by her for the 
use cf anyone else. It was true that she was directed 
to make certain payments out of her collections, but 
it cannot be maintained in the face of the plain terms 
of the willthat what she collected she collected for 
the use of someone else; so the Art. 62, Limitation Aet, 
had no application. The defendant, under the terms 
of the will, clearly was in the position of a factor or 
agent managing the estate on behalf of someone else 
within the meaning of Art, 69, which Article applied 
to the case. : aia 

S. As. from the decision of the District 
Judge, Moradabad, dated May 19, 1937. 

Mr. S. N. Seth, for the Appellant. 

Messrs. S. K. Dar and S. N. Gupta, for 
the Respondent. 

Thom, C. J.— These are two connected 
appeals by the defendant in a suit for 
accounts and may appropriately be dis- 
posed of in one judgment. The relief claimed 
by the plaintif is in the following terms : 

“The defendant may be ordered to render to the 
plaintif a detajled account of the entire income 


Li 


1939 


which may have accrued from the field and resi- 
dential property, money-lending business and other 
sources, since the death of Chaudhari Ram Prasad, 
within a time to be fixed by the Court and of the 
amount which has been- realized, as well as that 
which is in arrears in respect of the money-lending 
business under the documents which existed at the 
time of the death of Chaudhari Ram Prasad or the 
documents which were obtained after his death in 
lieu of previous documents or with the income of 
the property. If she fails to do so, proper proceed- 
ings may be taken and Rs. 4,200 or such amount as 
may be found due to the plaintiff by the defendant, 
under the account, together with interest for past 
yearsand interest pendente lite and future up to 
the date of realization may be awarded to the plaint- 
iff against the defendant under a decree duly passed 
in her favour," A 

‘The parties to this suit are daughters of 
Chaudhari Ram Prasad who died on Sep- 
tember 17, 1920. Chaudhsri Ram Prasad 
executed a will on April 6, 1918. By that 
will be made certain special bequests and 
left the residue of his estate to his daugh- 
ters, Clause 18 of the will is as follows : 

“As regards the remaining property and the pro- 
perty mentioned in para.9, the daughters who may 
be alive after my death shall have life-interest there- 
in. After their death all the daughters’ sons who 
may be alive togethar with Prakash Narain shall 
be the owner in equal shares. But first the eldest 
daughter Naraini Devi shall, till her death, be the 
lambardar. After her death Champi, then Rampi, 
and after her death, Prakash Narain Singh shall 
be the lambardar. The daughters shall have no right 
to partition or to transfer the property. In case 
there arises any dispute, the trustee or the manager 
of the property shall settle the same. The lambardar 
and the mutwalli shall carry on the household ex- 
penses and manage bhat, chochak, etc.” 

Narain Devi is the defendant; she has 
been referred to throughout the proceed- 
ingsas Asharfi Kaur. It appears that one 
Bhagwati Sahaiwas acting as manager of 
the estate before Chandhari Ram Prasad’s 
death. He continued to manage the estate 
after Ram Prasad’s death. In 1926a suit 
for accounts was brought against Bhagwati 
Sahai by Musammat Asharfi Kaur and Mu- 
sammatChampi. The suit was decreed for 
the sum of Rs. 6,000 in favour of the daugh- 
ters of Chaudhari Ram Prasad. Although 
Bhagwati Sahai managed at least part of 
the property after the death of Chaudhari 
Ram Prasad it appears that the defendant 
also intermeddled with the estate. In her 
a statement she avers that under the 
wil 

“the contesting defendant was made lambardar of 
the property of the executant. Accordingly, the 
defendant was and is up till now in possession 
thereof as lembardar.” 


The learned Subordinate Judge in the 
trial Court decreed the suit. In respect of 
bonds and decrees he ordered that there 
should be a general accounting from the 
date of the death of Chaudhari Ram Prasad, 
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So far as other properlies are concerned, 
he ordered that the accounting should be 
confined to the period after the period for 
which Btagwati Sahai had been ordered to 
account in the suit of 1926, namely, from 
October 20, 1925. Both parties appealed 


‘and the learned District Judges has modi- 


fied the decree of the learned Subordinate 
Judge. He has ordered that there should 
be a general accounting for the whole 
period from tbe date of the death of Ohau- 
dhari Ram Prasad to the date of the insti- 
tution of the suit. In appeal before us, it 
was contended in the first instance that 
the suit was not cognizable by the Civil 
Courts,in so farthat it related to the pro- 
fits of the zamindari property which formed 
part of Chaudhari Ram Prasad’s estate, 
Learned Counsel for the defendant maine 
tained that the three sisters who were to 
take under the will of their father were 
co-sharers and that the suit therefore in so 
far as jt concerned the zamindari property 
was for profits against the lambardar and 
was cognizable by the Revenue Court. 
This contention, in our judgment, must 
fail, The three sisters succeeded to the 
residue of their father’s estate under cl. 18 
of the will which has been referred to 
earlier, The interest which they take under 
the terms ofthat clauseis not the interest 
of ec-sharers. They, as the learned District 
Judge has observed in the course of his 
judgment, have succeeded to “a life-inter- 
est of a peculiar kind” in the property. The 


-eldest sister, in the terms of the will, was 


appointed manager of the property. Her 
duties, however, were not confined merely 
to collecting accounts and profits of the 
property and dividing them between her- 
self and her sisters; she was entrusted with 
tte task of controlling the honsehold and 
paying household expenses. She was not 
directed merely toingather profits of the 
property and divide the same in three equal 
shares between herself and hersisters. In 
short, she managed the property under an 
arrangement or settlement set forthin the 
will itself. 

And in this connection we would refer to 
the casein Sri Narain v. Ram Narain (1). 
In that case it was held that it was open to 
the lambardar to go behind the entries 
in the khewats and to show that the par- 
ties. though recorded as co-sharers, were 
in fact members of a co-parcenary body and 
that none of them were entitled to a defi- 
nite share of profits. And further it was 

(1) (1934) AL J £69; 150 Ind. Cas, 751; AIR 1934 
All. 704; 7 R A 26;18 R D 598, 
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open tothe lambardar to establish that 
having regard to the personal law of the 
parties the plaintiff jin that suit was pre- 
cluded from claiming a share in the 
profits. In Husina Begum v. Abdul Hafiz 
(2), it was held that: 

“Where according to a family settlement there is 
to be no settlement of account as the entire income 
isto goin the first instance to one of the co-sharers 
and he isto distribute it among the co-sharers in 
the shape of monthly allowances, so long as the 
arrangement is allowed to subsist, the rights and 
liabilities of co-sharers are regulated by its terms. 
Such arrangement abrogates the right of suit under 
s. 226, or s. 227 and a suit by the heirs of one of 
such co-sharers for profits does not lie in a rent Court 
even if the suit related to profits for a period subse- 
quent to his death, as the settlement is binding on 
the heirs of the parties to it so long as it is not repu- 
diated.” 


These decisions establish the principle 
that where there is a settlement which 
makes provision for a distribution of pro- 
fits, different from that to which co sharers 
are entitled under the Agra Tenancy Act, 
no action under ss. 226 or 227, Agra Tenancy 
Act, will lie and the righis of parties 
underthe settlement must be vindicated 
inthe Oivil Court. Now, in the present 
instance there is a scheme which is imposed 
by the will itself and in our judgment, in 
view of the terms of the will, the daughters 
of the testator were not entitled to sue the 
person who was charged with the manage- 
ment of the zamindart property for their 
share of profits as these profis accrued. 
We held therefore that the suit is cognizable 
by the Civil Court. It was maintained 
further for the appellant that the suit was 
barred by limitation. Learned Counsel for 
the appellant contended that the period of 
limitation applicable was that prescribed 
“by Art. 62, Limitation Act. Article 62 
.Tefers to money payable by the defendant 
to the plaintiff being money received by 
the defendant forthe plaintiff's use. Now 
clearly this article does not apply to tke 
facts of this case. Any money which was 
‘Ingathered by the defendant in the course 
of her management of the estate which was 
entrusted to Ler care under her father's will 
was not money received by her for the 
nse of anyone eise. Itis true that she was 
directed to make certain payments out of 
her collections, but it cannot be maintsined 
in the face of the plain terms of the will 
that what she collected she collected for 
the use of someone else. Learned Counsel 
for the appellant further contended that 
if Art.62 did not apply, then Art. 120, 


. (2) A I R 1934 All, 139; 146 Ind, Cas. 554;17 R D 901; 
‘LR 14A 117 Rev; 6 R A 503, 
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applied and that, in view of the terms of 
this Article, the plaintiff was not entitled ` 
toan accounting fora period of more than 
six years from the date of the institution 
of the suit. Now, Art. 120, only applies to 
those cases where no period of limitation 
is provided for in Sch. I, Limitation Act, 
In our judgment there is an article which 
is applicable to the facts of this case, 
namely, Art. 89. Article 89 applies to the 
suit of a principal against his agent for 
movable preperty received by the latter 
and not accounted for. Learned Counsel for 
the appellant urged that there was nothing 
toshow that the appellant had acted as 
agent for Ler sisters in the management of 
the estate which was entrusted to her care 
and thatin fact there had been no finding 
that she had acted as an agent. In our 
judgment there is ample material on the 
record toshow thatthe defendant did act 
asan agent for her sisters in the manage- 
Not only so, thereis a 
specific finding by the learned District 
Judge that she did act as agent under the 
will of her father. In the course of his 
judgment the learned District Judge ob- 
serves : 

“In the present case the defendant is by virtue of 
the will acting as agent on behalf of allthe three 
pee and is managing the property on their be- 


In view of his finding on this point-the 
learned District Judge applied Art. 89. Wa 
are in agreement with the learned District 
Judge on this question. The defendant, 
under the terms of the will, clearly was in 
the position of a factor or agent managing 
the estate on behalf of someone else. It ig 
true that she herself had an interest in the 
estate, but so far as the interests of her 
sisters were concerned, she was their agent. 
She was in control of their interestsin the 
estate with their consent and therefore in 
a suit by one of these eisters against her, 
Art. 89, Sch I, Limitation Act, falls to be 
applied. Now if that be so, the period of 
limitation begins to run from the time that 
demand fcr accounts is made. In this con- 
nection we would refer to the case in Khub 
Chand v. Chitiar Mal (3). In that case a suit 
against an agent was held to be maintain- 
able after the lapse of more than 20 years. 


It is clear from the evidence in the pre- 
sent case that disputes first arose between 
the sisters in the year 1931. In that year 
the plaintiff filed a suit in the Revenue 
Court for her share in the profits of the 


(3) (1931) AL J 225; 132 Ind. Oas. 43; A IR 1984 
All. 372; Ind. Rul. (1931) All. 475, 
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.zamindari property for the years 1335 to 
1337 Fasli. She filed the present suit on 
October 11, 1932. We may take it, there- 
fore, that the demand by the principal for 
an accounting by the agent was made not 
earlier than the year 1931. In the result 
we repel the plea that the suit is barred by 
. limitation. The suit being one by a prin- 
cipal against an agent, the plaintiffis entitl- 
ed toa decree for an accounting from the 
date upon which the property came under 
the control of the defendant, that is from 
September 17, 1920, the date of Chaudhari 
Ram Prasad's death. As already observed, 
however, a suit was brought against Bhag- 
wati Sahaifor the period up to October 20, 
1925, and in that suit a decree for Rs. 6,000 
. was passed in favour of the daughters of 
Chaudhari Ram Prasad. It was contended 
in these circumstances that the plaintiff 
. was not entitled to an accounting for any 
period earlier than October 20, 1925. It 
appears, however, from the evidence that 
the defendant may have collected profits 
and ingathered an income from the estate 
between 1920 and 1925. The finding of the 
learned District Judge upon this point is a 
finding in fact. [¢ isonly right in these 
circumstances that the defendant should be 
.called to account, In the result, we 
.hold that the plaintiff is entitled to a dec- 
ree for an accounting as prayed for. In 
the circumstances, however, so far as the 
. period from September 17, 1920 to October 
20, 1925, is concerned, the liability of the 
defendant will be upon the basis of actual 
collections only. The decree for an account- 
ing further will not operate so far as the 
zamindari property is cincerned for the 
period 1335 to 1337 Fasli for which period 
decrees for profits have been obtained. 
In the result, with the said modifications of 
the decree of the learned District Judge, 
the appeal is dismissed with costs, 


- D. Appeal dismissed. 
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dented by tenant--Insolvent's house tn possession of 
R as Receiver—R having charge on house for advance 
made by him and for costs—House let to P—Official 
Receiver selling house to D but mo registered sale 
deed executed—Notice to P to quit by R and D~P 
agreeing to attornto D—R held entitled to rent from 
P—Transfer of Property Act (IV of 1882), 8. 54— 
Transfer requiring registered deed cannot be effected 
only by agreement — English equitable doctrine, if 
applies, 

Where a landlord has at the beginning of the 
tenancy, a title tothe house or in any case to its 
possession, a tenant cannot deny his landlord’s right to 
let the property to him although the Plea that the 
tenancy has ceased to continue or thathis liability to 
pay the rent, either wholly or partially, has come to 
an end is available tohim. The tenant is, in such 
a case, deemed to confess his landlord's title and the 
Plea thatthe tenancy has been determined sub- 
sequently by a person having title paramount ig one 
of avoidance and not that of a denial, While aur- 
render of possessiontoa landlord by a tenant is the 
most usual method by which the latter can extricate 
himself from his liability towards the former, it has 
been well-recognized that if a tenant has been evicted 
against his will or forced to attorn to a person hold- 
ing title paramount, he would be freed from his 
liability. Bilas Kunwar v. Desraj Ranjet Singh (1), 
relied on. {[p. £89, col. 2.) i 

One S mortgaged a house to R and subsequently 
agreed to eell itto him. A certain sum was advanced 
toS by R after the egreement tosell had been entered 
into. The sale was not completed and a suit for 
specific performance was filed by S. is wag 
decreed by the trial Court and an appeal was filed in 
the High Court by R. S was adjudicated an in- 
solvent during the pendency of this appeal and the 
Official Receiver had been impleaded as a party. 
R was appointed Receiver of the house with the 
Official Receiver’s knowledge and consent. While 
dismissing the suit for specific performance against 
R, it was ordered by the High Court that he would 
have a charge on the housefor the advance made by 
him and for his costs. In spite of the decision of the 
appeal, R continued to remain in possession. It waa 
leb by himto P, the Officiel Receiver started taking 
steps to sell the house by auction and R informed him 
of the charge or lien which he claimed. Not 
withstanding this information, the Official Receiver 
sold the houseto D but no registered sale deed was 
effected. R and D both sent noticesto P to quit. P 
agreed to attorn to Don the basis of D's auction- 
purchase. As P had failed to restore possession to R 
in spite of the notice to quit, R filed a suit against 
P for rent and damages for wrongful possession, use 
and occupation: 

Held, that as R was in possession of the house as a 
Receiver and was claiming a charge on the house, the 
Official Receiver could not oust R nor could the In- 
solvency Court order R to deliver possession of the 
house to the Official Receiver, R could legitimately 
contend that neither § nor the Official Receiver was 
entitled to immediate possession and as there was no 
registered sale deed by the Official Receiver in 
favour of D, Pcould not plead a valid attornment to D 
as person having paramount title and hence P wag 
liable to pay rent to R. 

Where a statute required a registered deed, a 
transfer of title cannot be effected by an agreement, 
either verbal or in writing. There is, therefore, no 
room for the application of the English equitable 
doctrine that a contract for saleof real property 
makes the purchaser the owner in equity of the 
estate. The underlying principle uponwhich this 


rule dependa is inapplicable to the sale of real estate 
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in India in view of the express enactment. Arif v. 
Jadunath Majumdar (3), Pir Bux v. Mahomed Tahar 
(4)and M E. Moolla Sons, Ltd. v. Official Assignee of 
Rangoon (5), relied on. ip. 590, cols. 1 & 2.) 


C. R. Pa. from the decree of the Buh- 
Judge, Bezwada, in S. O. S. Nos. 57 of 1935 
and 23 of 3936. 

Mr. K. Subba Rao, for the Petitioner. 

Mr. P. Satyanarayana Rao, G. Krishna 
Aiyar and N. Jaganmohana Ran, for the 
Respondents, 


Order.—These revisions arise out of 
two decrees passed by the Subordinate 
Judge of Bezwada in two saita of small 
causes filed against the petitioner with the 
object of recovering rent and damages for 
wrongful use and occupation of a house let 
to him by respondent No. 1. The house 
belonged to one Subba Rao who had mort- 
gaged it for Rs. 2,500 in May 1926 with 
respondent No. J and had subsequently 
agreed to sell itto him. A sum of Rs. 1,000 
appears to have been advanced to Subba 
Rao by respondent No. 1 after the agree- 
ment to sell had been entered into, The 
sale was not completed and a suit for 
specific performance was filed by Subba 
Rao. This was decreed by the trial Oourt 
and an appeal was filed in the Higt Court 
by respondent No. 1 (A S. No. 320 of 1931). 
Subba Ran was adjudicated an insolvent 
during the pendency of this apveal, and the 
Official Receiver had been impleaded asa 
party, For reasons, which are unnecessary 
to state here, respondent No. 1 was on his 
own application appointed by the High 
Court to be a Receiver of the house which 
formed the subject-matter of the appeal. 
This order (Ex..B) was passed on Septem- 
ber 14, 1932, with thé Official Receiver’s 
knowledge and consent. Respondent No. 1 
thus got into possession of the house. Ths 
appeal (A. S. No. 320 of 1931) was heard in 
May, 1933, and was accepted. While dis- 
missing the suit for specific performance 
against respondent No. 1, it was ordered by 
the High Court that he would have a charge 
on the house for the advance of Rs. 1,000 
made by him and for his costs amounting 
to Rs. 1,081. He appears to have spent 
some money in making the house habitable 
and it is therefore not surprisiug to find that 
in spite of the decision of the appeal he 
continued to remain in possession. It was 

. let by him to the petitioner on Novem- 
ber 10, 1933 (Ex. O). Early in 1934 the 
Official Receiver started taking steps to 
sell the house by auction and respondent 
No, 1 informed him in March 1934 of the 
charge or lien whieh he claimed, Notwith- 


e 
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standing this information tbe Official Re- 
ceiver decided tn auction it, This was held 
on April 16, 1934, and the highest bid being 
that of respondent No. 2's, it was knocked 
down to him on that date. A portion of the 
price was probably paid by respondent 
No. 2 on the date on which the house was 
auctioned and the balanee deposited either 
on or before April 24, 1934. 

Relying on his being the highest bidder, 
whose bid was accepted by the Official 
Receiver, respondent No. 2 considered him- 
self to be the owner of the house and 
served the petitioner on April 17, 1934, with 
a notice to quit (Ex. 4). Either by coinci-+ 
dence or, what is more probable. on account 
of the knowledge of the action taken by 
the Official Receiver in accepting respone 
dent No. 2’s bid for the house and fearing 
that possession might be lost, a notice was 
served by respondent No. 1 also on the peti- 
tioner on the same date, i.e. on April 17, 
1934, to quit the house and called. upon 
him to deliver its possession to him. With 
the knowledge that the house was knocked 
down in favour of respondent No. 2 in the 
auction held at the instance of the Official 
Receiver, the petitioner agreed to attorn to 
respondent No. 2, informed respondent No. 1 
on April 20, 1934 (Ex. E) of the action he 
was taking and started paying rent to res- 
pondent No. 2 from May 10, 1934. Respon» 
dent No. 2 had, in the meantime, sueceeded 
in securing a letter from the Official Re- 
ceiver, on April 24, 1934, authorizing him 
to take possession of the house (Ex. 9). This 
was given to respondent No. 2 after the 
price which the house fetched in the auction 
was paid by him in full. As the house was 
let by respondent No. 1 to the petitioner 
and the latter had failed to restore its 
possession to the former in spite of the 
notice to quit, two suits for rent and 
damages for wrongful use and occupation 
were filed. They have been decreed against 
the petitioner and he has come up to this 
Court in revision, 

It might be stated here that before filing 
his first suit for rent and damages, respon- 
dent No,1 had applied to the High Court 
(0. M. P. No, 2535 of 1934) to get his 
accounts of expenses for repairs and im 
provement of the house incurred by him in 
the capacity of a Receiver, approved. He 
had also applied for permission to sue the 
petitioner. This petition was heard by my 
learned brother Burn, J, on January 22, 
1935, and granted by him who further 
authorized respondent No, 1 to “pay himself 
out of the rent realized", After securing 


1938 
this order, respondent No.1 appears to have 
moved the Subordinate Judge, Masulipatam, 
to pass an order authorizing him to re- 
cover the rent from respondent No, 2 who 
claimed to be in possession of the house in 
consequence of the pelitioner having 
attorned to him, The petitioner was also 
added as a party in these proceedings but 
he failed to appear. The Subordinate Judge 
passed an order on February 5, 1935, under 
which it was held that the sale of the 
house to respondent No, 2 had been com- 
pleted on April 16, 1935, and that he would 
be entitled to recover the rent from the 
date of his purchase. The petitioner was 
therefore ordered to pay rent to the Official 
Receiver only up till April 16, 1935, and 
respondent No, 2 was held entitled to re- 
cover rent from the petitioner after that 
date. The question whether respondent 
No. 1 or the Official Receiver would be 
entitled to the rent when deposited by the 
petitioner was left to be determined later, 
All would have been well with the petitioner, 
had the proceedings terminated there, but 
respondent No, 1 filed an appeal against 
this order to the District Judge of Kistna 
who modified it with the result that the 
finding regarding the sale in favour of 
respondent No. 2 was set aside and respon- 
dent No. 1 was-permitted to impeach the 
validity of the sale in favour of respondent 
No, 2 in a subsequent suit. Moreover, res- 
pondent No, 2’s title to the rent of the house 
after April 16, 1934, was also left to be 
decided in subsequent proceedings. The 
petitioner was a party to this appeal but 
chose to remain absent although it was 
admitted before me that he was served with 
a notice of appeal on July 31, 1935, This is 
important as tbe petitioner states thai he 
surrendered actual possession of the house 
to respondent No, 2 on August 10, 1935. 

Respondent No, 1 who had obtained a 
decree for costs in his appeal, A. S. No, 320 
of 1931, executed it and brought the equity 
of redempti -n of the house of which he had 
been a mortgagee since 1926 and a Receiver 
since 1932, to sale reserving his rights as 
a mortgagee and-subject to a charge which 
he claimed in regard to expenses incurred 
by him as the Receiver which he was per- 
mitted by the High Court to recover from 
out of the rent of the house. Tnis was 
purchased by one Burra Paravateswara 
Sarma on September 13, 1935, and the sale 
was confirmed by the Subordinate Judge 
on Octoter 24, 1935, 

“It has been contended before me on 
behalf of the petitioner that respondent 
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No. 1 had no right to remain in possession 
of the house as Receiver after the appeal had 
been decided by the High Court particu- 
larly when his powers were not specified 
at the time of his appointment. It is 
unnecessary for me to go into this question 
or to examine the authorities cited on 
behalf of the petitioner as, in view of- the 
provisions contained in s. 116, Evidence 
Act, it cannot be disputed by the petitioner 
that respondent No. 1 had, at the beginning 
of the tenancy, a title to the house or in any 
case to its possession. He could, however, 
show that the respondent's title to the pro- 
perty or to its possession had expired 
during the continuance of his tenancy and 
that he had been evicted by a person hold- 
ing a paramount title who was entitled to 
immediate possession. In other words, be 
cannot deny his landlord's right to let the 
property to him although the plea that 
the tenancy has ceased to continue or that 
his liability to pay the rent, either wholly 
or partially, has come to an end is avail- 
able to him. The tenant is, in such a case, 
deemed to confess his landlord's title and 
the plea that the tenancy has been 
determined subsequently by a person 
having title paramount is one of avoid- 
ance and not that of a denial. Tne case 
decided by their Lordships of the Judicial 
Oommiitee in Bilas Kunwar v, Desraj 
Ranjet Singh (1) only lays down one of the 
methods in which the liability of the tenant 
towards his landlord can cease to exist. 
While surrender of possession to a land- 
lord by a tenant is the most usual method 
by which the latter can extricate himself 
from his liability towards the former, it 
has been well-recognized that if a tenant 
has been evicted against his will or 
forced toattorn toa person holding title 
paramount, be would be freed from his 
liability. ‘The law on the point has been 
stated thus in “Foa on Landlord and 
Tenant”, Edn. 6,at p. 194: 

“To constitute a good defence in this case, three 
conditions must be fulfilled. The eviction must 
have been from something actually forming part 
of the premises demised: The party evicting must 
havea good title: and the tenant must have 
quitted against his will. Forcible expulsion, how- 
ever, is not necessary, for it is sufficient if the 
tenant gives up possession and the person claim- 
ing by title paramountG. e. by a title superior 
to those both of the lessor and the lessee against 
which neither is enabled to make a defence) 


(1) 37 A 557; 30 Ind. Cas. 299; AIR 1915 P O 96; 42 
19 O WN1207;29M L J 335; 2L W 830; 


I A 202; 19 
18 M L T 248; 13 AL J 991; 17 Bom. L R 1006; 22 O 
LJ 516; (1915) M W N 757 (P O). 
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enters .. Though it has been suggested that an 
eviction by title paramount must be actual and 
not constructive, it seems that it is not necessary 
forthe tenant actually to go out of possession, and 
that if, upon a claim being made by a person with 
title paramount, he consents by an attornment 
to such person to change the title under which he 
holds, or enters into a new arrangement for holding 
under him, this will be equivalent to an eviction 
andafresh taking.” 

I must therefore, first consider if respon- 
dent No.2had a good title which could 
neither be resisted by respondent No. 1 
nor by the petitioner. The contention 
raised on behalf of the petitioner is that 
respondent No. 1’s title to remain in pos- 
session of the property had expired alter 
the property was sold by the Official 
Receiver in April, 1934, to respondent No. 2. 
Irrespective of the questions whether the 
Ofcial- Receiver would have been catitled 
to dispossess respondent No. 1 whose 
appointment as a Receiver was made 
by High Court with bis, i e. the Official 
Receiver's knowledge and consent or whe- 
ther respondent No.1 had a charge on 
the house for the money spent by himin 
its improvement or repairs, when the 
accounte were approved by the High Court 
in January, 1935, the first andin my opi- 
rion an insurmountable difficulty in the 
petitioner's path lies in the fact that a sale- 
deed had never been executed by the 
Official Receiver in respondent Nos. 2's 
favour although his bid at the auction 
was for more than a hundred rupees. A 
sale by an Official Receiveris a private 
sale, Sankaran v. Anjeneyalu (2) and not 
being held under the orders of a Court 
gould not relate backtothe date on which 
the auction was held. The only mede 
of transfer of title to the immovable pro- 
perty of the value of one hundred rupees 
and upwards situated in provinces where 
the Transfer of Property Act applies is, as 
required by s. 54 of the Act, by means of 
a registered deed. Where a statute 
required a registered deed, a transferof 
title cannot be effected by an agreement 
either verbal orin writing. It is hardly 
necessary to cite any authority for this 
proposition but if itis considered necessary, 
the decisions of their Lordships of the 
Judicial Committee in Arif v. Jadunath 
Majumdar (3) Pir Bux v. Mohammad 


(2550 M 135; 99 Ind. Cas. & A IR 1427 Mad. 1; 
51M L J 529; 25 L W 128; 28 M LT 92 (F B) 

(3) 58 O 1235; 131 Ind. Cas 762,A IR 1931 PO 
79; 58 1 A 91; 60 ML J 538; 33 L W 5o6; 53 C L J 339; 
35°O W N 550; 15 R D 354; 8 O W N 739; (1931) MW 
N 480; Ind, Rul, (1931) P O 154; 33 Bom. L R 913 
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Tahar (4) and M. E. Moola Sons, Ltd. v. 
Official Assignee of Rangoon (5), might be 
referred to with advantage. In their Lord- 
ships’ words 

“there is, therefore, no room for the application of 
the English equitable doctrine that a contract for 
sale of real property makes the purchaser the 
owner in equity of the estate. The underlying 
principle upon which this rule depends is inapplic- 
able to the sale of real estate in India in view of the 
express enactment just quoted:” 

In order to meet this difficulty, it has been 
contended that the bid by respondent No. 2 
and its acceptance by the Official Receiver 
might be considered to bein the nature 
ofan agreement to sell the house to res- 
pondent No. 2and as the Official Receiver 
wasnot ina position to deliver physical 
possession, an authority by him such as 
contained in the so-called order passed 
by him on April 24, 1931, would be sufficient, 
to entitle respondent No. 2 to oust the 
petitioner, who would, in his turn, be justi- 
fied to surrender possession to respondent 
No. 2. There is no force in this contention 
as,once it is held that respondent No. 2 
had ne title tothe property on the date 
on which possession was surrendered by 
the petitioner to him, andin the absence 
of a registered sale-deed no other conclu- 
sion is possible, the plea of eviction by 
paramount title must necessarily fail. 
Moreover, an agreement to sell, and that is 
all that can be said to have come into 
existence between the Official Receiver and. 
respondent No. 2, does not create any in- 
terest in or charge on the property, and when. 
itis observed that the property had been 
sold by the Court ia September 1935 in the 
execution of the decree in which the Official 
Receiver had been impleaded before any 
title was conveyed by the latter to res- 
pondent No. 2, the plea raised by the peti- 
tioner loses ali its value. It was urged on 
behalf of the petitioner that the sale in 
favour of respondent No, 2 was hot question- 
ed by respondent No.1 in the lower Court 
and that he should not be permitted to 
raise this contention for the first time in 
this Court. I find nothing on the record to 
show that respondent No. 1 bad ever 
admitted any completed sale in favour of 


(4) 58 B 650; 151 Ind. Cas, 326; AI R 1934 P O 235; 
61 1A 388; 7 RPO 60; (1934) A LJ 912; 110 WN 
1145; 40 L W 492; (1934) M W N 1087; 18R D 469; 
39 O W N 31; 36 Bom. L R 11935; 60 C L J 370; 67M L 
J 865; 16 P LTI O. 

(5) A I R1936 P O 230; 163 Ind. Oas. 418; 14 R 400; 
63 1A 310; 19360 L R 371; 1936 A L R660; 9 R PO 
44; 2 BR 709; (1936) A L J 832;400 W N 1253; 38 
Bom, L R 1011; 71M L J446;17 PL T653; 44 LW 
595; (1936) M W N 1267 (PO). M 
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respondent No.2. In fact, the main con- 
tention before the District Judge of Kistna 
inthe appeal by respondent No. |, 
preferred against the orders of the 
Subordinate Judge passed on February 
5, 1932, wasthat respondent No. 2 had no 
title tothe house and this was, as stated 
above, specitically ordered by the District 
Judge to be determined later. 

It was inthe end argued that the Official 
Receiver had a right to ask the petitioner 
to deliver pcssessiun to him and inasmucn 
as possession was given under his instruc- 
tions to his nominee, respondent No. 2, 


T the petitioner was, nolonger liable to pay 


` 


any rent to respondent No. l. This is a 
slightly different case to what was pleaded 
by the petitioner in the trial Court, but it 
might have been possible to overrule the 
teconical objection if there were any 
merits in the plea. ‘he Official Receiver 
could not oust respondent No. i himself 
and the Insolvency Court could not order 
respondent No. L to deliver possession since 
he was in possession of the property as a 
Receiver and was claiming a charge 
for the money spent by him in effecting 
improvements in addition to what had 
been declared by the High Uourt at the 
time when his appeal was accepted. 
Respondent No. 1 was thus not in possession 
of the property on behalf of the insolvent 
and could legitimately contend that the 
insolvent or tne Official Receiver was not 
entitled to immediate possession. In 
these circumstances the Oours could not 
proceed under s. 56, Provincial Insolvency 
Act, and dispossess him. It is true that 
the Court could and did proceed under 
B. 4 of the Act, but whatever the result 
of this application had been before the 


_ Subordinate Judge,in the iirst instance, 


his findings were, as already stated, 
vacated by the District Judgeon appeal 
and the most important questions relating 
to respondent Nos. 2's title to the house 
and to his right of recovering its rent 
were left open and undecided, In view 
of the course which these proceedings 
took, it is impossible to hold that the 
Oiticial Receiver could apply to the Oourt 
to dispossess respondent No. |, not to say 
of trying to recover possession himself or 
worse still through bis nominee, respondent 
No, 2. Whichever way tue case 18 looked 
at, one is furced to the conclusion that 
Tespondent No, 2 had no title to the pro» 
perty and could not therefore evict the 
Petitioner. Lfthe petitioner, who is a 
lawyer himself, had in these circumstances 
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agreed to attorn tə respondent No. 2, 
he has himself tothank for his unwarranted 
and precipitated action. The result is that 
these revisions are dismissed with costs of 
respondent No. 1. 


N.-3. Applications dismissed. 
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Penal Code (Act XLV of 1860), s. 489-D—Person 
found in possession of instruments or materials for 
purposes of being used for counterfeiting notez—Case, 
whether covered by s. 483-D, even if instrumenta 
found were not all articles required for counterfeit- 


my. 

“Tio wording of s. 489-D, Penal Code, is very wide 
and would clearly covera case where a person is 
found in possession of machinery, instraments or 
materials for the purpose of being used for counter- 
feiting currency notes, evan though the machinery, 
instruments or materials so found were not allthe 
articles required for the purpose of counterfeiting, 
Abdul Rahman v. Emperor (1), relied on, 

Or, A. against the judgment of the 
First Additional Sessions Judge, Hyderabad, 
dated August 27, 1933. 

syed Md, Aslam, for the Appellants. 

Mr. Pariabrai D.- Punwani, Advocate 
General, for the Cro«n. 

Lobo, J.—Tne two appellants ia this case 
Kadir Baksh alias Kadri, son of Waroo, and 
Saleh, son of Kamil, have been tried and 
convicted by the Hirst Additional Sessions 
Judge of Hyderabad of an olfence under 
s. 409-D, Indian Penal Code, and have 
been sentenced each to undergo rigorous 
imprisonment for four years. The facts 
of the case are quite simple. On June 
3, 1937 one Umer Gado made a state- 
ment to the District Superintendent of 
Police, Karachi, which was recorded where- 
in Umer siated that appellant Kadri alias 
Kadir Baksh was counterfeiung currency 
notes. ‘Ine statement was made over to 
Inspector hati Muhammad for investiga- 
tion. The Inspector proceed to Tatia and 
on June 5, obtained a warrant from the 
First Ulass Magistrate, Taita, empowering 
him to search the house of Kadri in the 
Village of Rais Muhammad four to five 
mules from Tatta. Accompanied by Mashirs 
Damodardas and Bakadar Sheikh the 
Inspector on June 6, went to the 


sbb f 
village of Rais Mubamméd which he reach- 
ed at lia. m. They found the house 
indicated in the warrant to consist of two 
landhis facing east and west with a 
common wall between and surrounded by 
an enclosure. In the western landhi were 
appellant Kadri, his wife and the wife 
of appellant, Saleh the sister of Kadri. 
The Inspector proceeded to search. From 
a locked trank in landht which was opened 
with a key obtained from appellant Kadri 
was found a bundle of five P. O. P. 
papers, three of them of the size of a 
tive rupee note, From a locked tin box 
lying under the trunk which the Inspector 
also opened with a key obtained from 
appellant Kadri were found some small 
bottles containing powders, some boxes of 
soap and two pieces of plates of wood of 
the size of a ten rupee note. Concealed 
in a pile of bedding were found two plates 
oy sheets of glass of the size of a ten rupee 
note. The eastern lendhi was next searched 
and from a wall thereof were found two 
bundles of prints of ten rupee notes six 
in number. A. mashirnama was prepared. 
Appellant Kadir Baksh was present through- 
out the proceedings; appellant Saleh and 
one Bhambho who has been acquitted 
came there while the search was in progress. 
Appellant Kadir Baksh was arrested and 
taken by the Police to Tatta where the 
Inspector recorded a formal first informa- 
tion report. Saleh aud Bhambho were 
thereafter arrested and all three were 
challaned to the Gourt of the First Class 
Magistrate, Tatta, on June 27, 1937. 

Appellant Kadri alias Kadir Baksh alleg- 
ed the case against him was false; Umer 
Gado was his enemy; they had disputes over 
. land; Umer’s grandmotherhad eloped with 
his cousin Muso Rais; Umer's sister was on 
terms of intimacy with him. ‘The Inspector 
of Police was also inimical to him because 
he had “come within -his jurisdiction” 
and when questioned about it he had 
given the Inspector “a curt reply.” He 
even alleged enmity between himself and 
Saleh appellant to whom he said the house 
searched belonged. In the Sessions Oourt 
be further denied that he had produced 


the articles saized by the Police in the. 


search, Appellant Saleh.admitted the house 
searched was his but said he was not 
present at the search. On the day in 
question he bad gone to Muhammad Rais 
a carpenter and the Police “fetched” him 
from there. When: be was bruugnt to his 
house Kddri and Bhambho ‘were both sitting 
there" and “the property in. Court was 
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already before them.” Appellant Kadri 
was his enemy “on the question of girls.” 
Now, there can be no doubt that on 
Juno 6, 1937, the Inspector Shafi Muham- 
mad searched these premises in the village 
of Rais Muhammad in the presence of 
Mashirs Damodhardas and Bakadar Sheikh 
Mahomed Usman and prepared a mashir- 
nama (Ex. 14). The mashirnama has 
been signed by the mashirs and sets out 
in clear terms whence the Police found 
the various articles seized by them and 
mentioned in the mashirnama. When the 
Police arrived they found the premises in 
the occupation of appellant Kadri, his 
wife and the wife of appellant Saleh; 
Saleh and Bhambho came there of their 
own accord while the search was proceed- 
ing. It was appellant Kadri who produced 
the keys of the two receptacles in which 
some of the articles seized by the Police 
were found. Evidence on all these pointe 
has been given by Inspector Shafi Muham- 
mad (Ex. 3), by the Mashirs Damodardas 
(Ex. 19) and Bakadar (Ex. 20). The 
Inspector has denied the existence of any 
enmity between him and appellant Kadri, 
and there has been no suggestion why 
Damodardas and Bakadar Sheikh should 
give false evidence against the appellants. 
The learned Advocate for the appellants 
faintly suggested that the incriminating 
articles referred to in the -mashirnama 
(Ex. 14) might have been introduced by 
Umer Gado who was present with the search 
party. But there is nothing to support the 
suggestion. The evidence clearly snows that 
during the search Umer Gado who had 
acted as a guide to the Inspector was kepi 
outside the premises and could have had 
no opportunity of planting incriminating 
articles on the occupants. Besides several 
of these articles were found in locked ` 
receptacles opened by the Inspector of 
Police with keys produced by appellant 
Kadri. Moreover, the search was conducted 
in broad daylight and any attempt at intro 
ducing incriminating articles into the pre~- 
mises searched could easily have been 
discovered by the appellants and brought to 
the notice of the Inspector and the mashirs. 
There is no evidence that the appellants or 
any of the occupants did any such thing. 
That the appellants were in conscious 
possession of the articles seized by the Police 
and referred to in the mashirnama (Ex. 14) 
cannot be doubted. Saleh admits the lundhis 
belong to him and that he lives there; Kadri 
was tound in occupation and in his. -posses~ 
sion were the keys of the receptacles lying 
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in one of the landhis. The appellants have 
admittedly married each other’s sisters and 
both these women were present when the 
Police arrived to search the premises. There 
would appear to be no substance whatever 
in the statements of the appellants that they 
were at enmity with each other over 
women. 


Bat the main argument urged by the learn- 
ed Advocate for the appellants was that 
assuming that the appellants were fouad ia 
possession of the articles seized by the Police, 
these articles were of an innocent nature, 
might well have been possessed for innocent 
Purposes, and cannot be held to have been 
in the possession of the appellants for 
the purpose of being used or with the 
knowledge that they were intended to be 
used for forging or counterfeiting currency 
notes. On this point the prosecution have 
Placed on record the evidence taken on 
commission of the Master, Security Print- 
ing, India, and of the Kngraver, Security 
Printing, India, both of whom were examin- 
ed at Nasik on interogatories sent to the 
District Magistrate of Nasik. In their 
opinion, of the articles sent to them for 
examination, toe P. O. P. papers, the two 
Pieces of glass and Lhe pnotograpns or prints 
of ten rupee notes are articles which could 
be used in the process of counterfeiting cur- 
Tency notes; “tbe prints could be used as 
a photographic basis on which to draw 
coloured counterfeit notes by hand.” ‘ne 
appellants are mere rustics living on cultiva- 
tion in an out of the way village some mules 
away from Tatta, and it is very difficult 
to conceive of any innocent purpose or 
.which they could have been in possession ot 
P. O. P. papers, and P. O. P. prints of ten 
rupee notes. So far from suggesting any 
innocent purpose, the appellants nave denied 
possession of the incriminating articies. ‘Ine 
learned Advocate for the appellants argues 
that the appellants might have been in 
Possession of these papers and prints to 
enable them to cheat some simple and 
unwary Cullivators with the usual note- 
doubling trick. But the appeliants them- 
selves have made no such suggestion and 
it is ditticult to understand why even for 
such a purpose ten rupee note prints sfould 
be kept in stock. 


Next it is argued by the learned Advocate 
for the appelianis wat Lhe ares alleged 
to have been 1ound iu tue possession of Loe 
appellants were by no means all the articles 
Tequired for couaterfeing Currency Dvies 
auu iat therefore the appellants cannot 


13—75 & 76 


BBIPAL SINGH V. MATA BADAL (OUDE) 


593 
be convicted of an offence under s. 489-D ° 
Indian Penal Gode. We do not think, how” 
ever that this argument avails the appellants. 
Tne wording of s. 459- Dis very wide and 
would clearly cover acase where a person 
is found in possession of machinery, instru- 
ments or materials for the purpose of being 
used for counterfeiting currency notes, even 
though the machinery, instruments. or 
materials so found were not all the articles 
required for the purpose of counterfeiting. 
In the case of Abdul Rahman v. Emperor 
(D), it was stated by Sundara Aiyar, J.: 

“If the purpose and intention of the accused be 
proved, it is not necessary that all the articles re- 
quired for counterfeiting should be found on him 
to hold him guilty of an offence under s. 489-D, 
Indian Penal Code, A man may not be able to 
command all the articles required for the purpose 
but he may be actually proved to be in possession 
of only some. This would not deter the Court 


from convicting him of an offence under the 
statute.” 


On the evidence on the record and the 
circumstances of the case, we feel no doubt 
whatever that the appellants were in posses- 
sion of the incriminating articles referred to 
in the mashirnama (Ex. 14) for the purpose 
of using them for forging or counterfeiting 
currency notes. We see no reason therefore 
to differ from the conclusion arrived at by 
the learned Additional Sessions Judge who 
fried this case and of the three aesessors 
who were unanimously of the opinion thas 
the appellants were guilty of the offence 
with which they were charged. We accord- 
ingly confirm the convictions and sentences 
of the appellants and dismiss this appeal. 


8. Appeal dismissed, 
(1) 21 ML J 768; 11 Ind. Oas, 24L 
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Co-sharzrs—One co-sharer in exclusire possession 
of plot without hinderance — Whether can transfer 
plot —Kemedy of co-sharers not in possesston— Whether 
by partition or ejectment. i , 
A co-sharer, who has been in exclusive possession 
of a certain plot of land without let or hinderance by 
other co-sharers, can transfer the plot to a third per- 
son subject tu the right of other cu-sharers to obtala 
& partition of the village. The co-sharer not in 
actual possession has no right to eject the tranaferee. 
in possession. His remedy is to obtain a partitioa, 
“Kam Piyaré Lal v. Nageshwar (1) and Jatal-ua-Din 
<. 
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Khan v. Rampal (3), followed. Wajid Aliv. Moham- 
` mad Nagir-ud-Din Husein (4), dissented from. 

8.0. A. against the order cf the Civil 
Judge of Sultanpur, dated September 17, 
1936. 


Messrs. Haider Husain and H. H. Zaidi, 
for the Appellant. 

Mr. Suraj Narain, for the Respondent. 

dudgment.—This appeal relates to plot 
No, 2.07 situated in village Katawan. 

The original plaintifis Baldeo Singh and 
Ambika Prasad filed a suit for possession 
of the said plot alleging that they and 
defendants Nos. 2 to 80 were the joint cor 
sharers of it. 

The defendants Nos, 1 to 3 contested the 
suit on the allegation that the plot in dis- 
pute was jn the exclusive enjoyment of 
defendants Nos. 2 and 3 who had given 
two leases in respect of it, one dated 
October 1], 1932, and the other dated 
November 15, 1982, in favour of the defend- 
ant No.1, who had taken possession of it 
and dug a very costly well and constructed 
-a kachcha building on it. 

The two Courts below came to the con- 
clusion that the plot in dispute had always 
remained in the possession of the defend- 
ant Nos. 2 and 3’s family for many years 
and they were entitled to execute a lease 
in respect of it in favour of defendant No. 1 
and the lease was effective till the partition 
of joint lands. The Oourts below have 
further held that they allowed defendant 
No. 1 to build a costly well without any 
hinderance and were estopped from chal- 
lenging this right. 

During the pendency of the second 
appeal both the plaintiffs died and the pre- 
sent appellants have been substituted in 
their place. 

The main question for decision is whether 
the possession of defendant No. 1 over the 
plot in dispute can be maintained in view 
of the finding that it had been in the 
possession of the family of defendants Nos. 2 
and 3 exclusively for many years. In the 
alternative, the plaintifis claim a decree 
for joint possession. 

It must be noted at the very outset that 
in the Court of trial the Pleader for defend- 
ants Nos. 1 to 8 made the position of his 
clients quite clear by making the following 
statement:— 

“The village Katawan belongs to the plaintiffs 
and defendants Nos. 2 to 88 and others jointly. 
The village Katawan is not partitioned. The 
land in Suit No, 2807 (2520 old) with an area of 
1 bigha 19 biswas (pacca) apperteins to kkata khewet 
Wo. 60/1. Plaintifis and defendants Nos. 2 to 8% 
are co-sharers in kkata khewat No. 60/1. The land 
in suit has always been in exclusive possession of 


s. 
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defendant No. 2, his brother, Sitla Bakhsh and 
their father Kalka Singh s/o Ausan Singh as their 
grove land. Iadmit the execution of the perpetual 
leases as alleged in the plaint. I also admit the 
construction of a well and house as alleged in the 
plaint. The land is atill covered by the defendant 
No, 2's grove, Defendant No. 3 is only a co-sharer 
in khata khewat No. 60-1 to which the land in suit 
appertains.” 

The question, therefore, is whether a 
co-sharer, who has been in exclusive pos- 
session of a certain plot of land without 
let or hinderance by other co-sharers, can 
transfer the plot to a third person subject 
to the right of other co-sharers to obtain a 
partition of the village. The law on the 
point in Oudh seems to me to be well-settled. 
In Ram Piyare Lal v. Nageshwar 21 O.C., 
p. 214 (1) Mr. Lindsay, J. O. later Mr. 
Justice Lindsay) held that the general 
rule regarding the enjoyment of joint 
property by the co-sharers is that one 
ec-sharer bas no right to appropriate specific 
portions of such property to the exclusion 
of his cc-sharers except by means of a 
lawful partition. This rule, however, is 
subject to the qualification that where one 
cossharer has been for a long time in 
peaceful possession of a portion of the 
joint property without hinderance or opposi- 
tion by-his co-owners, the latter are not 
entitled to eject him except by means of a 
This view was followed in Ram 
Bahadur Singh v. Lal Narsingh . Paria 
Bahadur Singh 24 O. G p. 227 (2), 


In this Court a Bench consisting of Sir 
Louis Stuart, Kt, O. J. and the late Mr. 
Justice Raza took the same view in Jalal- 
ud-Din Khan v. Rampal and another 40. W. 
N. 871 (3). In this case the plot in dispute 
was owned by two cc-sharers. One- of 
them who-had been in exclusive possession 
of it for many years mortgaged it- with 
possession to a third person. Thereupon 
the other cc-sharer ejected the morigagee 
from possession without process of the law. 
On a suit for possession brought by the 
mortgagee his suit wae decreed. On the 
basis of the rule laid down in Ram Piyare 
Lal v. Nageshwar 21 O. C.. p. 214 (1) it was 
remarked ın this case that a co-sharer who 
had been in exclusive possession of a certain 
plot of joint land or his transferee was 
entitled to contimue in such possession 80 
long as such possession did not interfere 
with the use by other co-sharers of what 
was in their possession, and the co-sharer 

(1) 210 O 214; 48 Ind. Oas. 91;5 O L J613, AIR 
1918 Oudh 281. 

(2) 24 D U 227; 63 Ind, Cas. 433; 8 O LJ 637, 
_(3)4 O W N'871; 105 Ind, Oas, 359; A IR 1987 
Dudh 467, l R 
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not in actual possession had no right to 
eject the mortgagee in possession. His 
remedy was to obtain a partition. ; 

A later decision of a single Judge of this 
Court reported in Wajid Ali v. Muhammad 
Nazir ud-Din Husain and others 1937 O. W. 
N. 1036 (4) was relied upon by the learned 
Counsel for the appellants. In thia case 
in 1899 a perfect partition of a mahal call- 
ed Bagia Rehimunnissa was formed. The 
plaintiff was not a cosharer in that mahal 
after that partition but some time in 1910 
Some of the co-sharers of the mahal Bagia 
Rahimunnissa effected an exchange of 
plot No. 140 with the plaintiff to regularise 
the plaintifi’s possession over that plot 
which seems to have existed from before. 
This case was clearly not a case where the 
Co-sharers who were parties to the exchange 
had been in exclusive possession of it, and 
so the exchange carried out by them 
behind the back of other co sharers could 
not be binding upon co-sharers not parties 
to the exchange. On the facts, therefore, 
the identical question involved in the 
present appeal did not arisa in that case. 
The learned Judge, however, seems to have 
approved of the view that a co-sharer in an 
undivided mahal cannot alienate any 
defined portion of such mahal even though 
he might have been in exclusive possession 
of the same by an agreement amongst the 
Various co-sharers. For the purposes of that 
case it was not necessary for the learned 
Jadge to lay down the view stated above. 
I respectfully dissent from the view taken 
by the learned Judge and follow the view 
taken by this Court in Jalal-ud-Din Khan v. 
Rampal and another 4 O. W. N. p. 871 (3). 
“In view of my decision on the first point 
itis not necessary to discuss the question of 
estoppel. The defendants Nos. 1 to 3 
admitted.the title of the plaintiffs as co- 
sharers in the plot in dispute. The plea 
of estoppel, it is admitted had not the effect 
of destroying the proprietary rights of the 
plaintiffs who, asco-snarers, are always en- 
titled to claim partition of the. Village and 
to contend that the leases having been 
executed by only two out of a large number 
of co-sharers have no effect upon their 
proprietary rights in the village or their 

` Tight to claim partition, 

Lastly, the learned. Counsel for the 
plaintiifs-appellants claimed tnat a decree 
for joint possession be passed in their 
favour. l am of opinion wnat in view of 
the admission by the defenaants Nos. 1 to 


”(4) 1937-0 W N 1036; 171 Ind, Oas, 89;19370 LR 
520; 10 R.O 87; A IR 1937 Oudh 503; 1937 R D528, 
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. to pass such a decree. 
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3 of the plaintiffs’ title and my own decis 
sion on the point it is not necessary for me 
The plaintiffs’ title 
as co-sharers has never been questioned. | 

The decree passed by, the Uourt below is 
maintained and the appeal fails and is 
dismissed with costs. 


D, Appeal dismissed. 


——— 
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OTHERS— RESPONDENTS | 

Limitation Act UX of 1908), s. 14—Applicability 
—Whether applies to complaint under a. 9, Child 
Marriage Restratat-Act (XIX of 1929). , 

Section 14, Limitation Act, is in terms restricted 
to civil proceedings and cannot be taken advant- 
age of by a person making a complaint undera, 9 
Child Marriage Restraint Act. 

Or. R. C. and P, to revise the order of the 
Sub-Divisional Magistrate, Kandukur in 
O. O, No. 35 of 1938. 

Messrs, K. Hariparsada Rao, B. Sreerama- 
chandra Rao, and K. Kameswara Rao, for 


the Petitioner. 


Mr. V. Rajagopalachari for Mr. B. V. 
Narasu, for the Respondents. | i 

Mr. K. Venkataraghavaehari, for the 
Orown. 


Order.—The marriage was solemnized on 
June 27, 1937, and the complaint was made 
to the Sub-Divisional Magistrate of 
Kandukur on July 21, 1938. Section 9, 
Ohild Marriage Restraint Act (XIX of 1929) 
provides that no Court shall take cogniz- 
ance of any offence under that Act save 
upon complaint made within one year of 
the solemnization of the marriage and 
s. 14, Limitation Act, is in terms restricted 
to civil proceedings. The making of the 
complaint to the Sub-Divisional Magistrate 
of Ongole on June 24, 1938, is, therefore, 
immaterial and: the order of dismissal is 
correct. The revision petition, therefore, fails 
and is dismissed. | 


N.-S, Petition dismissed. . 
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MADRAS HIGH COURT 
Civil Miscellaneous Petition No. 5016 
< - of 1938 
and 
Civil Revision Petition No. 26 
of 1939 
January 12, 1938 
Mapaavan NAIR AND Stopart, JJ. 
RENTALA GANGA RAJU— 
PETITIONER 
VETSUS 
BIKKINA BULLI RAMAYYA anp 
CTHERS —RESPONDENTS 
Madras Agriculturists’ Relief Act (IV of 1938), 
ss. 20, 19—Hzplanation of expression “ Court which 
passed the decree” ins. 20, whether appliesto s. 19 
—Application to scale down decree debt and amend 


decree accordingly, if lies to Court of first in- 
stance. 


Sections 19 and 20, Madras Agriculturists’ Relief 
Act, should be read together and the explanation 
of the expression “ Court which passed the decree” 
in s, 20 equally applies to s. 19, 

Where the decree-holder, after the dismissal of 
an appeal against the mortgage decree, takes out 
execution and the proceedings are got stayed by 
the judgment-debtor by an application unders. 20, 
Madras Agriculturists’ Relief Act, an application by 
him under s. 19 praying to scale down the ‘ decree 
debt and amend the decree accordingly lies in the 
Court of first instance and that Court has jurisdic- 
tion to deal with the application. 

O. Misc, P: and U. R. P, to revise the 
order of the Sub-Judge, Rajahmundry, dated 
October 5, 193s. 

Mr. P; V. Vallabhacharyulu, for the Peti- 
tioner. 

. Mr. A. Satyanarayana, for the Respon- 
dents. 


Madhavan Nair, J.—Defendant No. 39 
in Q. 5. No. 60o0f 1923 0n the tile of the 
Subordinate Judge of Kajahmundry is the 
petiticner before us. In that case a morte 
gage-decree was Passed against the peti- 
tioner and others, and that decree was 
appealed against to this Court. Tne 
appeal was dismissed on February 13, 1930. 
When the decree-holder scught to execute 
the decree, the proceedings were got stayed 
by the petitioner on September 29, 1938, 
by an application under 8, 20 of Madras 
Act 1V of 1935 (the Madras Agriculturists’ 
Relief Act); and on April 14, 1938, he filed 
an application under s. 19 of the said Act 
praying to scale down the decree debt and 
amend the decree accordingly. ‘This 
applicatiun was tiled to the lower Court 
within the period mentioned ing. z0 of the 
Act. But that Court held that it had no 
jurisdiction to deal with the application and 
. returned the petition for presentation to the 
proper Gourt. 

The petition has therefore been presented 
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to this Court, and a civil revision petition 
has also been tiled by the petitioner to 
revise the order of the Lawer Court, Section 
20 says that the application for relief under 
s. 19 should be made “tothe Court which 
passed the decree” within sixty days after 
the application fur stay has been granted. 
That period has now eiapsed and the respon- 
dent, the decree-holder, takes the objec- 
tion that the petition under s, 19 presented 
to this Oourt is barred by time. If the 
lower Court has jurisdiction to entertain the 
application under s. 19, then the question- 
of limitation does not arise because the 
application before it was presented in 
time, Tne question therefore for our con- 
Sideration is whether the lower Court had 
jurisdiction to entertain this application 
under 5.19, Madras Agriculturists' Relief 
Act. The lower Courtarrived at the conclu- 
sion that it had no jurisdiction on the follow- 
ing reasoning. It stated: 

“If really the Legislature thought that the applica- 
tion under s. 19 should be made to the Court of first 
instance only, it would have expressly said so under 
8.19 by way of explanation as it did under s. 20 of 
the Act. That suggests that the Legislature did not 


contemplate any change in the general principle so 
faras s. 19 is concerned,” 


the general principle being, as is stated in 
the earlier part of the judgment, that 

“after the lower Court's decree had been confirmed 
or modified by the Appellate Uourt, the jurisdiction 
of the lower Oourt to amend the deoree.ceases.” 

We cannot accept this reasoning. It is 
true thats. 19 of the Act does not explain 
toe expression “Oourt which passed the 
decree.” Section 20 of the Act says in its 
explanation that “the Court which paased 
the decree” shall have the same meaning 
as in the Code of Civil Procedure, 190s. 
Section 37, Civil Precedure Oode says: 

“The expression ‘Court which passed a decree’, or 
words to that effect, shall, in relation to the execution 
of decrees, unless thera is anything repugnant-in the 
subject or context be deemed to include, (a, where 
the decree to be executed has been passed in the 
exercise of the appellate jurisdiction, the Court of firat 
lnstance, 

In the present case tne reference ‘to 
the “Court which passed the decree” in 
5, 20, Madras Agriculturists’ Relief ‘Act 
is, by ity explanation, tothe Oourt of -first 
instance, thab 18, the Court to which the 
petitioner made nis application. A perusal 
of tas two ss. ly ana 20 shows clearly tnat 
tuey haye to be read together. Section 19, 
says: 

en beforé the commencement of this Act, a 


Court has passed a decree ior the re-payment of a debt, 
it shall ..... amend the decree.” 


Under inis section, application has to he 
made to the Court which has passed the 
decree and it has jurisdiction to amend 
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the decree in a proper case, No donbt it 
does not use the exact expression “Oourt 


which passed the decree,” but it says that . 


where a Court has passed a decree, it will 
have jurisdiction to amend it. Section 20 
makes it clear that the Court contemplated 
in s. 19 is the Court which passed the decree 
for it says that the executing Court chill, on 
application, stay the proceedings “until the 
Court which passed the decree has passed 
orders on an application made under s. 19;" 
and which that Court is,is explained in 
that section to mean the Court of first 
instance. We have no doubt thats. 19 and 
20, Madras Agriculturists’ Relief Act, 
shou'd be read together and ths explanation 
`of the expression “Court which passed the 
decree” in s.20 equally applies to s 19. 
The petitioner’s application to scale down 
the decree debt and amend the decree was, 
in our opinion, properly made to the C.urt 
of first instance and that Court had jurisdic- 
tion to deal with that applicaticn. We 
therefore set aside the order of the lower 
Court and remand the application to it 
for disp.sal according to Jaw after com 
sidering the merits. Though the respon- 
dent did not seriously eontest the applica- 
tion, we think the petitioner is entitled 
to the costs of the civil revision petiticn 
in this Court. The. other cosis will be 
provided for in the order of the lower 
Court, 


N.S. Order set aside. 


OUDH CHIEF COURT 
First Civil Appeal No. 48 of 1936 
August 7, 1939 
Zia: UL Hasan, O. J. AND Bennett, J. 
KUNDAN LAL PLAINTIFr— APPELLANT 
í versus 
Tas SECRETARY or STATE ro INDIA 
Is COUNCIL AND anctugr—Deranpants— 


i ; RESPONDENTS 

Contract Act (IX of 1872), ss. 2 (a), 7 (a)—Rail- 
way inviting tenders for certain work—Tender held 
did not amount to “ proposal "—Railway held could 
qualify acceptance with  conditions—Acceptance 
must be absolute and unqualified. 

By an advertisement, the Agent of a Railway 
Qo. invited tenders for undertaking the contract of 
the cash and payment work of the railway. 
Paragraph 7 of this advertisement ran as follows :— 
“Tenders must be submitted on a form, which 
with a draft of the contract to be executed by the 
successful tenderer, may be obtained from the 
undersigned on payment to the Treasurer of the 
Rast Indian Railway, of a fee of Rs. 15 which will 
not be refunded. The tender form will be issued 
on production of a receipt from the Treasurer, 
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Tenderers outside Calcutta may obtain tender form 
by remitting Rs. 15 per money order direct to the 
undersigned”: 

Held, that in view of the definition given in 
cl. (a), s. 2, Contract Act, it could not be said that 
the notice constituted a proposal within the mean- 
ing of 8.2, because the notice was not addressed 
to any particular person, nor did it express will- 
jngness to door to abstain from doing anything 
with a view to obtaining anybody's assent thereto, 
Therefore there was nothing in lew to prevent the 
railway from qualifying their acceptance of 6 
tender with certain conditions not embodied in the 
advertisement. [p. 60), col. 1] 

In order to eonverta proposal into a contract the 
acceptance must be absolute and unqualified. [p. 
£01, col. 2.) 


F. C. A. against the decree of the Civil 
Judge, Lucknow. dated April 6, 1936. 

Messrs. M. Wasim and P. L. Varma, for 
the Appellant. 

Messrs. H. S. Gupta, Rat Bahadur and 
R. K. Bose, for the Respondent. 

Judgment.—This is a plaintiff's appeal 
against the judgment and decree of the 
learned Civil Judge of Lucknow, dismiss- 
ing his suit for damages against the Sec- 
retary of State for India in Conncil, 

By an advertisement published ‘in the 
Statesman of April 7, 1929, the Agent, 
East Indian Railway, invited tendere npto 
noon on May 31, 1929, for undertaking the 
ecntract of the cash and payment work 
of the East Indian Railway with effect from 
September 1, 1929 

The plaintiff-appellant and Madho Prasad 
Khanna, respondent No. 2, entered into a 
partnership under the style of Madho 
Prasad Kundan Lal for the purpose of 
obtaining the contract from the railway. 
They obtained the printed form, on which 
the tender was to be offered from the 
railway on making the necessary payment 
and this form was accompanied by a printe 
ed draft of an agreement which the cone 
tractor whose tender was accepted was to 
execute. The sum of Rs. 500 was also de- 
posited by them as earnest money as re- 
quired by the advertisement. On May 28, 
1929, the firm sent in the tender offering 
to carry out the contract for a monthly 
remuneration calculated at the rate of 
Re. 1-15-6 per mile of the route mileage 
of the railway oppened for traffic. The 
plaintiff's case is that the tender was ace 
cepted by the Agent, East Indian Railway, 
by his telegram dated March 27, 1930, but 
that subsequentlv he tried to impose upon 
the firm, terms different from and more 
onerous than those contained in the draft- 
agreement supplied with the tender form. 
The plaintiff objected to the new cdnditions 
sought to be imposed but the objections 
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were overruled and the firm was informed 
that the conditions obtained inthe draft- 
agreement sent after the acceptance of 
the tender were absolutely necessary. The 
plaintiff further stated that he made the 
tender and spent a considerable amount 
of money on the faith ofthe terms of the 
tender and draft agreement originally sup- 
plied and that had he been intimated 
earlier of the intention of the railway to 
have an agreemant on terms and condi- 
tions so different as<were subsequently 
insisted upon, he would never have offered 
the tender or expended large sums of 
money to acquire the contract. As accord- 
ing to the plaintiff the defendant No. l, 
namely, the Secretary of State for India- 
in-Oounril, tried to avoid and cancel the 
contract and did ultimately refuse to per- 
form his part of the contract, he was liable 
for damages incurred by the plaintiff as 
set out in the schedule attached to the 


plaint. He assessed the damages as fol- 
lows :— 


Rs. a.p. 
1, Pay of staff tes 1,132-4-3 
2. Miscellaneous expenses such as 
printing, adverijeement, travelling 
expenses, eta. ... na san 4,361-10-9 
3. Interest paid to the employees 
onthe security money deposited 
by them wie eee we 716-1-0 
"4. Legal Adviser's charges = 1,536-0-0 
5. Interest on Rs. 2 lakhs ready in 
hand from April 1, 1930, to Janu- 
| ary 16, 1930, (sic) z me 14,254-0-0 
6. Loss of business and trouble, ete, ... 8,000-0-0 





Total Rs. ... 30,000-0-0 


“The plaintiff, however, claimed Rs. 15,000 
only. Madho Prasad Khanna who had not 
joined the suit was made a pro forma 
defendant, | 

. The suit was contested by the Secretary 
of State for India in Council mainly on 
the ground that no contract was entered 
into between him and the plaintiff or the 
firm of Madho Prasad Kundan Lal. 

On the pleas raised by the defendant 
No.1 the learned trial Court framed the 
following issues :— 

1. Did the telegram of March 27, 1930, 
complete the contract between the par- 
ties ? 

2. If not, did the letter of March 29, 
1930, complete the same because as alleged 
by the plaintiff, the execution of a written’ 
agreement was a mere matter of form ? 

3. Was there, as alleged, a completed 
agreement between the parties to form out 
to the plaintiff the cash and pay work on 
the E. I. R, line ? 
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4. Was the first defendant justified or 
nct in adding new conditions to those sent 
along with the form of 
tender ? ; 

5. Which of the parties was responsi- 
ble for non execution of the deed of agrees 
ment ? 

6. Did tke first defendant misrepresent 
to the plaintiff that the latter would get the 
theka as alleged ? 

7. Did the plaintiff incur losses and 
expenditure detailed in the plaint ? 

8. Is the first defendant liable to com- 
pensate the plaintiff for the same ? 

9. Is the suit beyond the territorial juris- 
diction of this Court ? 

10. To what relief is 
entitled ? 

11. Can the defendant No.1 to be made 
liable on the ground of misrepresentation, 
if any, made by the States servants ? | 

Issues Nos. 1, 2 and 3 were decided in 
the negative and Issue No. 4 in the afirma- 
tive. As to Issue No.5 the learned Judge 
remarked that as the negotiations never 
ripened into a binding contract that 
issue did not arise. Issue No. 6 
was also decided in tke negative. On 
Issue No. 7 it was beld that the 
plaintif would have been entitled to 
asum of Rs. 11,295-15-% if the first three 
Issues had been decided in his favour. 
Issue No.8 was also decided in the nega- 
tive. The question of jurisdicticn had 
been decided in favour of tbe plaintiff 
before the trial of the suit actually com- 
merced. On Issue No. 10 it was held 
that the plaintiff was not entitled to any 
relief, and about Issue, No. 11, it was said 
that it did not arise owing to the finding 
on Issue No.6. The suit of the plaintiff 
was accordingly dismissed with costs to 
defendant No. 1. 


The main question for decision before 
us is whether there was a complete contract 
between the plaintiff and respondent No. 1 
and whether there was any breach of- the 
contract on the part of the latter. For a. 
decision on this print it is necessary to 
consider the history of the negotiations 
that were carried on between the parties, 
We have already said thatit was by an 
advertisement inserted in the Statesman of 
April 7, 1929, that tenders were called for 
by the Agent, East Indian Railway. Para- 
graph ? of this advertisement runs as 
follows : — 


“Tendere must be submitted ona form, which with 
a draft of the contract to be executed by the success- 
ful tenderer, may be obtained from the undersigned 


the plaintiff 
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en payment to the Treasurer of the East Indian 
Railway, of a fee of Rs. 15 which will not be refund- 
ed. The tender form will be issued on production 
ofa receipt from the Treasurer. Tenderers outside: 
Oalcutta may obtain tender form by remitting Rs. 15 
per money order dire¢t to the undersigned.” 


Accordingly on April 9, 1929, the firm 
of Madho Prasad Kundan Lal sent asum 
of Rs. 15 by money order to the Agent, 
East Indian Railway, and asked for a 
tender form by their letter Ex. A-1. The Sec- 
retary tothe Agent despatched the tender 
form together with a form of agreement 
(Bx. 22) to the firm on April 17, 1929, 
(vide Ex. 5). On May 2. 1929, thé firm 
despatched a sum of Rs. 50C in Government 
currency notes under registered and insured 
cover to the Chief Accounts Officer of the 
railway (Ex. 6) and on May 2v, they des- 
patched the tender form (Ex. A-46) duly 
filled up. It appears that the Grm received 
no communication from the railway for 
several months and a telegram (Ex. 45) 
was sent by the plaintiff-appellant probably 
in the beginning of December 1929 to the 
Chief Accounts Officer asking for informa- 
tion about their tender. To this a reply 
was sent by telegram (Ex. 9) by the Chief 
Accounts Officer on December 4, saying that 
no information was available. Madho 
Prasad Khanna appears to have then 
communicated with the Railway Board and 
on Docember 16, a telegram (Ex.10) was sent 
to him by the Board saying that the matter 
was still under consideration. On March 
18, 1930, Madho Prasad again wired to the 
Agent, East Indian Railway (Ex. A-3) 
asking for the decision about the tender. 
To this a reply by wire (Ex. A-4) was 
sent by the Agent on March 20, saying that 
the Railway Board’s decisicn was awaited. 
On the same date a letter (Ex. A-5) was 

. addressed by the Assistant Director of 
Finance Railway Board to the Agent, East 
Indian Railway. This letter has an 
important bearing on the case, It says 
that the Financial Commissioner, Railways, 
considers that the lowest tender by Messrs. 
Madho 
accepted provided they agree to furnish 
cash security of Rs. 2,00,000 for Government 
securities of the market value of Rs. 2,00,000 
with a margin to cover depreziation in such 
market value and to execute an agreement 
in the form that would -be drafted and 
would include a bond for Rs. 4,00,000 and 
“all clauses that are considered necessary 
for the efficient performance of the work”. 
‘It further said that the draft agreement 

“ was under preparation and would be sent 
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tə the addressee in due course. On March, 
26, 1930, Madho Prasad sent a reply pre paid 
telegram (Fix. A-8) to the Agent of the 
Railway to the effect 

“Kindly wire Railway Board's 
received,” 
and on the next day a telegram (Ex. 12) cone 
taining the single word “Accepted” was sent 
by the Agent to Madho Prasad. This 
telegram was followed by a letter (Hx A-:0) 
dated March 29, 1930) tbe material 
portion: of which is ag follows :— 

“Dear Sirs, 

With reference to the tender submitted: by you in 
the matter of the cash contract for this railway, I 
am requested by the Agent to advise you that the 
Railway Board has accepted the same subject to the 
following conditions: — y | 

1. That you furnish cash security of rupees two 
lakhs or Government securities of the market value 
of rupees two lakhs witha margin to cover deprecia- 
tion in such market value.” f 

3. Thatyou execute an agreement ina form which 
will be sent to you later, which will include a bond 
for rupees four lakhsand all clauses that are consi- 
dered to be necessary for the efficient performance of 
the work. 

3. The agreement will require to be executed by 
the several partners trading in the name of Messrs, 
Madhava Prasad Kundan Lal jointly and severally, in 
their individual capacity, unless your above firm is 
a registered one of whieh proof will be required.” 

This letter also asked for the names of 
the individuals who would execute the 
agreement. their residences and also a list 
of immovable properties which were going 
to be hypothecated to the Government of 
India. This letter, which was addressed to 
the firm of Madho Prasad Kundan Lal, 
Jopling Road, Lucknow, appears to have 
been sent to the Dead Letter Office and 
from thereto the sender and on April 8, 
1930, it was sent again by the Agent _along 
with his letter Ex. A-13 but this time it 
was addressed to Madho Prasad Khanna 
personally. On April 13, Madho Prasad 
acknowledged receipt of this letter on 
behalf of the firm by his letter Hx. A-14. 
On April 27, 1930, Madho Prasad and the 
present appellant executed a deed of part- 
nership (Ex. 32) for the purpose of carrying 
ou ths contraetfor which they had applied 
On April 28, both the 


decision if 


On May 8, 1930, letter Ex. .A-18 was 
deapatehed by the Agent to the firm 
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asking for ful] details of the property 
which the firm proposed to hypothecate 
to the Government of India and further 
said— 

“The date. on which the Agent will require you 
to take up the duties of cash contractor will be 
fixed on satisfactory completion of the conditions 
attached tothe offer madeto you by the Agent in 
regard to the securities to be deposited or assigned 
and no definite date can be given unless and 


rn these matters have been properly dealt 
with.” 


To this a reply (Ex. A-19) was sent signed 
by both the partners on May 12, 1930, in 
which they said: 


“However, if you consider that a further 
security ‘of Rs, 2,00,000 of immovable property is 
necessary in consideration of the Railway Board's 
desire, we have no objection to comply with your 
wishes and herein detail further properties to be 
hypothecated to the Government of India making 
a total of .Rs. 6,00,000.... —..." 


On June 18, 1930, the Agent bv his 
letter Ex. A-20 ask the firm to send title 
deeds of the properties which they propose 
ed to hypothecate and on June 21, 1930, 
the firm sent the title deeds through a 
messenger along with theirletter Ex. A-21 
to the Ohijef Accounts Officer cf tke 
Railway. After this, some correspondence 
Sollowed between the firm and the railway 
in connection with the title deeds and even- 
tually on September 27, 1930, the Chief 
Accounts Officer cent to the firm along with 
letter Ex, A-23 two copies of the agree- 
ment and indenture that the firm were 
required to execute “before you can he 
allowed to enter on your duties” and asked 
on what date the members of the firm 
would be in Calcutta for executing the 
said documents. On October 7, 1930, 
Kundan Lal wrote tothe Chief Accounts 
Officer (Ex. A-24) saving that the draft 
agreement 


“ig not the same which was originally supplied 
but was more onerous to the contractors and 
imposes fresh liability and involves more expendi- 
ture and greater risks.” 


It was requested that anotLer draft might 
be prepared in accordance with the draft 
which was originally supplied with the 
tender form. The Chief Accounts Officer 
by his letter (Ex. A-20) dated Octcber 14, 
1920, asked for details of the objections 
that the firm hadtothe draft agreement 
senttothem. Thereupon on October 31, 
1930, the plaistiff sent details of the 
objecticns (Ex. A-26) to the Chief Accounts 
Officer, and on Ncvember 7, he returnéd 
the draft agreement with his letter 
Ex. A-27 after making some alterations 
in the draft. In reply to this the Agent 
gent a ldng letter (Ex, A-28 dated Decem- 
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ber 20/22, 1930), considering in detail all 
the objections raised by the firm to the 
draft sgreemant and making some altera- 
tions in the draft to meet the wishes of 
the firm. Along with this letter was sent 
another draft (Ex. A-49) as amended by 
Messre. Morgan & Oo. On Jauuary 9, 
1931, the plaintiff-appellant sent another 
letter tothe Agent (Ex. A-32) replying 
to the contents of the Agent's letter 
Ex. 4-28 and making some more sugges: 
tions about tbe draft agreement. On 
Januarv 16, 1931, the Agent wrcteto the 
firm ‘Ex. A-34) asking to be informed by 
January 22, ifthe firm were agreeable to 
execute the revised draft agreement and 
mcrtgage deed that were sent to them with 
the letter dated December 20/22, 1930. 
To this the plaintiff appellant who now 
subscribed himself. 

“Managing Proprietor of the firm Madho 
Prasad Kundan Lal," 
replied by his letter Ex. . A-35, dated 
January 19,1931, the last paragraph of 
which runs as follows : h 

“I fee] much disconcerted and painful and losing 
a lot but considering the danger my property 
will be in, find it dificult to work in partnership 


under the new draft agreement offered to be exe- 
cuted.” 4 


Finally on February 26, 1931, the Agent, 
Bast Indian Railway, addressed the follow- 
ing letter (Ex. A-40, to the firm 


“Dear Sira, 

CASH CONTRACT 

With reference to the letter dated Lucknow, 
January 19, 1931, from Mr. Kundan Lal, and letters 
dated Galcutts, January 22,1931, and January 26, 
1931, from Mr. M P. Khanna, I am direeted to 
atate that the Agent notes your decision not to 
execute the agreement that has been „drafted in 
accordance with the conditions mentioned in this 
office Letter No. A-E 1455, dated March 29, 1930. 
In the circumstances, Iam to communicate that, 
the negotiations with you for the performance of 
the work of the Oash and Pay Department of this - 
railway are to be considered as at an end, 

The Chisf Accounts Officer has been requested. 
to refund to you the earnest money of Rs. 500 
deposited with the tender on your returning to. 
him the receipt for the deposit.’ ; 

After this Madho Prasad tried to secure 
the contract for himself along with another 
partner (Ex, A-42) but his offer was re- 
jected by the Agent (Ex. A-43). 

The above is a brief history of the 
negotiations that were carried on between 
the parties and it is in the light of the 
above facts that we must decide whether 
or not any contract was completed between 
the plaintiff or the firm on the one hand 
and the Secretary of State for India in 
Council on the other. 


“Contract” is defined by s.2 (h) of the 
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Indian Contract Act as an egreement 
enforceable by law. Under el. (ei of the 
section, every promise and every set of 
promises forming the consideration for 
each other, is an agreement. Under cl, (b) 
when a pereon to whem a preposal is made 
signifies his assent ihereto, the proprsal is 
said to be accepted and tke proposal, 
when accepted, becomes a promise. Clause 
(a) defines proposal as follows:— 

“When one person signifies to another 
willingness to do or to abstain from doing any- 
thing, with a view to obtaining the assent cf that 
other to such act or abstinence, he issaid to make 
a proposal." 

In view of this definition it cannot be 
said for a moment tbat the notice pub- 
lished by the railway in the Statesman 
of April 7, 1929, constituted a prcposal 
within the reanirg of s. 2 of the Con- 
tract Act, because the notice was not 
addressed to any particular person, nor did 
it express willingness to do or to abstain 
from doing anything with a view to obtain- 
ing apybody’s assent thereto, It was in fact 
conceded on behalf of the appellant that 
the aforesaid advertisement was not a 
propcsal. On theother hand the conten- 
tion was that the proposal in the present 
case emanated from the plaintiff and that 
it was accepted by the railway. In the 
Court below, it seems to have been ecntend- 
ed tbat the railway accepted the plaintiff's 
proposal by tleir telegram Ex. 12 of March 
27,1930, as well as by the letter (Ex. A-10), 
dated March 29,1930 In the course of argu- 
ments before us, however, the learned 
Counsel for the appellant did not rely upon 
the telegram, and wethink very properly, 
as according to the rules of business 
every telegram has to be confirmed by a 
letter and as a telegram cannot be ex- 
pected to be more than a mere outline of 
a ccmmunication. The learned Counsel, 
however, strenuously argued that while 
accepting the plaintiff's proposal by their 
letter Ex. A-10, the railway were nct 
legally justified in supplementing the 
acceptance with any terms other than those 
contained in the draft of the agreement 
sent along withthe tender form. We do 
not see our way to secepi this argument. 
When it isconceded thatthe advertise- 
ment which appeared in the Statesman 
wasnot a proposal, and when it is further 
conceded that ihe sc-called acceptance of 
the plaintiff's propcsal was for the first 
time embodied in the letter Ex. A-10, we 
fail tosee what there was inlawto pre- 
Vent the railway from qualifying their 
acceptance with.certain conditions. Indeed 
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in viewols. 7 (1)ofthe Indian Contract 
Act, which lays down that in order to con- 
vert a proposal into a emtract, the accept- 
ance must be absolute and unqulified, 
the so-called acceptance contained in the 
letter Ex. A-10 was no acceptance at all. 
On the plaintif’'s own argument the 
situation was this. The plaintifs firm 
made a proposal tothe railway that they 
should give the firm a contract of the cash 
aud payment department on terms mene 
tioned in the draft agreement received by 
them from the railway. Tne railway did not 
see their way to accept the proposal abso- 
lutely bnt considered it necessary in their 
own interest to require certain other condi- 
tionsto be fulfilled by the plaintiff's firm. 
What was there in law against it, or what 
rights did the plaintiff's firm acquire 
merely by making a proposal ? The 
plaintiff's proposal would have ripened 
into a contract if the railway had accepted 
it unconditionally or if the counter-pro- 
posais made by the railway had been 
accepted by the plaintiff's firm. Neither of 
these two eventuslities happened. Therefore 
there was no complete contract between 
the parties. ; 


We may also notethat on receipt of 
the Agent’s letter Ex. A-10, dated March 
29, 1930, the firm sn far from raising any 
objection to the conditions mentioned in the 
letter, by their letter Ex. A-16, of April 
28, 1930, thanked the Agent for acceptance 
of their tender and said — 

“We note the requirements for the execution of 
the agreement which we will execute on receipt of 
the form from you.” 

This gives the lie to the plaintiff's allega- 
tion tat he considered the terms contained 
in the draft agreement sent along with 
the tender form to be the only terms which 
he wouldhave toconply within order to 
secure the contract. 

The learned Counsel for the appellant 
and the learned Government Advocate on 
behalf of the Secretary of State for India, 
respondent, have referred to various rul- 
ings but wedonot consider it necessary 
to discuss them as the principles of lav 
laid down in them on the interpretation 
of the provisiors relating to contracts con- 
tained in the Indian Contract Act are not 
disputed by eitber party and asthe sole 
qnestion for decisicn in the present appeal 
is the question of fact whether or not the 
plaintiff's proposal matured into a contract. 
In view of the facts mentioned above, it 
cannot be held for a moment thatthe proe 
posal matured into a contract. 
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‘The learned Government Advocate also 
relied on s. 30 of the Government of India 
Act of 1919 and argued that as no assurance 
was executed inthe present case by a 
person’ authorised by the Governor-General 
in Council, the contract, if any, cannot be 
enforced against the Secretary of State 
for India. It‘ is, in our opinion, unnecessary 
to consider the validity or otherwise of 
this argument as we have held that there 
was in fact no contract between the plain- 
tiff and the Secretary of State for India. 

-The learned Government Advocate also 
objected tothe amcunt held by the learn- 
ed Judge of the Court belowas that to 
which the plaintiff would have been en- 
titled if the main question in the case had 
been decided in his favour, we think 
there is force in the argument that as 
nothing was claimed by the plaintiff in 
his plaint on account of the depreciation 
in the value of the securities purchased 
by him for the purposes of the contemplat- 
ed contract with the railway, the Court 
below was not justified in holding that the 
plaintiff was entitled to Rs. 6,686-10-0 on 
that account. The questionof the amount 
that the plaintiff should get does not, however, 
arise asthe plaintiff's claim must fail on 
our finding that there was no contract 
between him and respondent No. 1. 

The result is that we agree with the 
Jearned Judge of the Court below on his 
findings on Issues Nos, 1 to.3 and dismiss 
this appeal with costs. 


"D. . Appeal dismissed. 





MADRAS HIGH COURT 
Criminal Appeal No. 22 of 1938 
August 8, 1938 
Laxsam4na Rao, J. 

In re NATARAJ A GOUNDAN— APPELLANT 
` Penal Code (Act XLV of 1860), ss. 326, 323— 
Essentials for conviction under 3. 326—Accused held 

could be convicted only under a. 323. 

An accused cannot be convicted under s. 326, 
Fenal Code, unless the weapon used by him was 
deadly and the hurt intended or known to be 
likely to. be caused was grievous. Where the injury 
constituting grievous hurt caused by a stick ig 
a simple fracture of the radius of the arm and 
there is no evidence as to the size or nature of 
the stick used, it cannot be said for certain 
that hurt intended or known to be likely to be 
caused was grievous, The conviction under s, 326, 
Penal Code, in such a case is, therefore, unsustain- 
able and the accused canbe convicted only under 
s. 323. 


‘Or, A. against the order of the Additional 


Sessions Sudge, Coimbatore Division, dated 


December 27, 1937. 
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Messrs. V. T. Rangaswami and K. Rama- 
swami Ayyangar, for the Appellant. 

The Public Prosecutor, for the Crown. 

Judgment.—The appellant has been 
convicted under s. 326, Penal Code, of 
voluntarily causing grievoue hurt with a 
deadly weapon to P. W. No, 2 Kuppa 
Obuckli and sentenced to rigorous imprison- 
ment for four years by the Additional 
Sessions Judge of Coimbatore. It is 
undoubted and was not disputed that 
P. W. No. 2 was assaulted with sticksin and 
near the garden of the appellant after lamp 
lighting time on September 20, 1937, and 
there is no good reagon to doubt the state- 
ment of P. W. No. 2 that the appellant was 
one of bis assailants. That P, W. No. 2 was 
found carrying away some ragi stalks 
from the garden of the appellant is no 
justification for the assanlt and one of the 
injuries, viz., the simple fracture of the 
radius of the right arm, was grievous. 
But this might have been due to the beating 
by the other assailants and even other- 
wise the appellant cannot be convicted 
under s. 326, Penal Code, unless the weapon 
used by him was deadly and the hurt in- 
tended or known to be likely to be caused 
was grievous. The stick used by him is 
not before the Court nor is there any 
evidence as to its size or nature. The injury 
constituting grievous hurt was a simple 
fracture of the radius and it cannot be said 
for certain that hurt intended or known to 
be likely to be caused was grievous. The 
conviction under s. 326, Penal Code, is 
therefore unsustainable and the appellant 
can beconvicted only under s. 323, Penal 
Code. The conviction of the appellant is 
therefore altered to one under s. 323, Penal 
Code, and he is senteneed to rigorous 
imprisonment for three months. Otherwise 
the appeal is dismissed. 


NB. Convietion altered. 


SIND JUDICIAL COMMISSIONER'S 
COURT — 


R 
Criminal Reference No. 353 of 1938 
December 21, 1938 
Davis, J. O. 
EMPEROR—ProsgouTor 


versus 
RAMZAN GHULAM HYDER AND ANOTABER, 
— Â COUSED < 
Penal Code (Act XLV of 1860), s. 75-—~Mere 
attempt to commit offence under Chap, XII or 
Chap. XVII, tf brings s. 78 into operatten. . 
A mere attempt to commit an offence. felling. 
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under Chap. XII or Chap, XVIT, Penal Code, is not 
sufficient to bring into operation the penal provi- 
sions of s. 75. Section 75 being a penal section, 
must be construed strictly. 


Cr. Ref. from the Additional Sessions 
Judge, Larkana, to quash commitment, 
dated November 17, 1938. 

. Mr. Partabrait D, Punwani, Advocate- 
General, for the Crown, 


_ Order.—This is a reference by the Addi- 
tional Sessions Judge of Larkana recom- 
mending. that’ the committal of the two 
accused persons, Ramzan and Rasulo, to 
his Court for trial of offences under ss, 457, 
511 and 323 read with s. 75, Penal Code, 
be quashed on the ground that s. 75 will 
apply to offences falling under s, 457, Indian 
Penal Code, but not to offences under 
s. 457 read with s, 511, Indian Penal Code, 
Not only as the Additicnal Sessions Judge 
says, is there the clear wording of the 
section, but there is a long line of authori 
ties referred to in Emperor v, Kashia Antoo 
(1), In that judgment it is laid down that 
s. 75, Indian Penal Code, being a penal 
section, must be construed strictly. It 
applies to offences under Ohap, XII, or 
Chap. XVII, But it does not apply to an 
attempt to commit an offence, such as in 
this case, which falls under Chap, XXIII 
or to abetment, which falls uuder s. 5, but 
with which we are not concerned, Olearly 
then, a mere attempt to commit an offence 
falling under Ohap, Kll or Chap, XVII, is 
not sufficient to bring into operation the 
penal provisions of s, 75, Indian Penal 
Code, Asthatisthe only reason why the 
Resident Magistrate, Larkana, has not tried 
this case himself but committed it to the 
Court of Session, I quash the commitment 
and order this case to be sent back to the 
Resident Magistrate, Larkana, to hear and 
decide it himself, 


Commitment quashed. 
S. Case sent back. 


(1) 10 Bom. L R 26; 7 Or. L J 32. 


MADRAS HIGH COURT 
Oriminal Revision Oase No. 352 and 
Petition No. 335 of 1938 
February 24, 1939 
LAKSHMANA, Rao, J. 

In re KOMATI JAINI RANGAYYA— 

4 PETITIONER 
Penal Code (Act XLV of 1860), s. 411—Person 
admitting receipt of stolen articles but deposing in 
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theft case that they were pledged with him by 
accused in that case—No evidence to prove whether 
transaction was sale or pledge—Person held could 
mot be convicted under s. 44. 

The evidence against the accused who was con- 
victed under s. 411, Penal Code, was that he him- 
self told at the time of the inquiry by the Police 
in the theft case that he purchased the articles 
from the aceused in the said case, But in the 
course of the trial of the case against the accused 
in the theft case, the accused had deposed in evi- 
dence that the articles were pledged with him by 
the accused intheft case. The thieves were not 
examined to prove the nature of the transaction nor 
was there any other evidence on the point: 

Held, that there could be no dishonesty unleas 
the transaction was a sale. As there was no evi- 
dence to definitely find whether the transaction was 
a case of sale or pledge, the accused could not 
be convicted under s. 411. . 

Cr, R. Case and P. to revise the order of 
the Joint Magistrate, Nandyal, dated April 
26. 1938. 

Mr. A. Gopalacharyulu, for the Peti- 
tioner. 

The Public Prosecutor, for the Crown, 


Facts.—The petitioner in the revision 
petition was charged under a. 411, Indian 
Penal Code, before the Sub-Magistrate, 
Owk, of having received stolen property. 
The Stationary Sub-Magistrate of Owk, 
convicted the petitioner of the offence 
alleged and the Joint Magistrate of Nandyal 
confirmed the conviction on appeal. The 
evidence against the accused was that 
he himself told at the time of the inquiry 
by the police in the said case that he 
purchased the articles from the accused 
in the said case. Butin the course of the 
trial of the case against the accused in 
the theft case the petitioner had deposed 
in evidence that the articles were pledged 
with him by the said accused and also pro- 
duced the account books showing the 
transaction of pledge. The Stationary Sab- 
Magistrate and the Joint Magistrate while 
holding that it was doubtful whether the 
trausaction was sale or pledge convicted 
him. Against this conviction this revision 
petition was preferred on the ground that if 
it was acase of pledge, there was no wrong- 
ful gain to the petitioner as required under 
s. 411, Indian Penal Oode, and that as the 
Court was not able to definitely find whether 
the transaction was a case of sale or pledge, 
the benefit of the doubt should be given to 
the accused. 


Order.—The receipt of the stolen pro- 
perties from the thieves was never dis- 
puted by the petiticner, and as held by 
the Joint Magistrate, there could be no 
dishonesty unless the transaction was a 
gale. The thieves were not ‘examined to 


604 


prove ihe nature of the transaction nor 
js. there any other evidence on the point. 
The circumstances relied upon are incon- 
elusive and the evidence of the petitioner 
at the trial of the thieves was that the 
properties. were pledged with him The 
conviction cf the petitioner under s. 41], 
Indian Penal Code, cannct therefore be 
sustained and itis set aside, He is acquit- 
ted and his bail bonds will be cancelled. 


N.B. Conviction set aside, 





- ` OUDH CHIEF COURT 
Civil-Appeal No. 391 of 1936 
July 26, 1939 
SRIVASTAVA AND HAMILTON, JJ. 
“ABDUL HAFIZ—Ptaintire— APPELLANT 
g VETEUS 
B. MANOHAR LAL AND SONs—DEFENDANTS 
AND OTHERS— PLAINTIFFS — RESPONDENTS 

Pre-emption—Plaintiff alleging himself co-sharer 
—Denial by defendant—Entry of plaintiff's name in 
khewat--Whether prima facie evidence of existing 
title—Consideration of question whether there ia sale 
of doubtful right --Person out of possession, whether 
enough to make a right doubtful—Second appeal— 
Question of law ruised in Court of last resort for first 
time--Plea, if can be entertained. — 

Ifa plaintiff sues for pre-emption on the ground 
that heis a co-sharer in such a mokal or in such 
a village, and there is a bare denial or non-admission 
by the defendant, it isnot his duty to bring evidence 
beyond the contents of the khewat, generation after 
generation, until one reaches some document show- 
ing transfer or until one reaches the first settlement 
to show title. The denial contained in the written 
statement is meant to be nothing more than a denial 
that the plaintif was entered as a co-sharer in the 
particular village. An entry in the khewat is prima 
facie evidence thet there is an existing title and the 
defendant's objection is met by such an entry. 
Ram Partap Misra v. Brij Prasad (1) and Bhagwani 
Kunwar v. Mohan Singh (2), distinguished. |p. 605, 

1. 2. 
oA considering the question of whether there is 
a sale of a doubtful right, no definite rule can be laid 
down for determining in what cases sucha right 
must be held to be doubtful. The mere circumstance 
that a person is out of possession is not enough to 
make a right doubtful. Jiyaoo Singh v. Jageshar 
Singh (7) and Gajadher Prasad v. Manrakhan (8), 
relied on. [p. €07, cols. 1 & 2.1 

When a question of law is raised for the first time 
ina Court of last resort upon the construction of a 
decument’or upon facts, either admitted or proved 
beyond controversy, it is not only competent but ex- 
pedient in the interests of justice to entertain in the 
plea. Oficial Liquidator of M. E. Movla Bons, Ltd. v. 
Perin E. Burjorjee (il) and Connectient Fire Insur- 
ance Co. v. Kavanagh (12), relied on. [p. 608, col. 1.1 

. O, A. against the decree of the Civil 
Judge, Fyzabad, dated August 6, 1936, 
upholding the decree of Mr. Data Ram 
Miera, Munsif, Havali Fyzabad, dated Jan- 


vary 13, 1936, _ 


ABDUL HAFIZ v. MANOHAR Lal (OUDH) 


18310 


Messrs. H. Husain and H. H. Zaidi, for 
the Appellant. 

Mr, Ram Prasid Varma, R. B., for Rese 
pondent No. 1, 

Mr. Muhammad Ali present in person. 
g S. N. Srivasiaca, for Respondent 

0, 6. - 


Judgment.—Thisis- an appeal by one 
Abdul Hafiz whose-original suit No. 113 
of 1935 .was dismissed and whose appeal 
No.17 of 1936in the Oourt of the Civil 
Judge of Fyzabad was also. dismissed. 

Abdul Hafiz’s suit was for pre-emption 
of property which purported to have been 
sold : on May 4, 1934, by Rahat Ali and his 
son Mohammad Ali to Manohar Lal, the 


main contesting respondent, though 
Mohammad. Ali has also contested this 
appeal. 


: Zafaruddin and Musammat Kaniz Fatima, 
the latter being the mother of Rahmat Ali, 
were the children of Fakhruddin greate 
grand-son of Wali Mohammad. Rahat 
Ali was a great-great-grandson of Wali 
Mohammad in another branch. Zafaruddin 
and Rahat Ali being descended through 
males fromthe common ancestor Wali 
Muhammad. On January 10, 1930,.Zafarud- 
din died isuseless and Rahmat - Ali 
took possession of his property claiming 
that he : was an adopted son. Rahat Ali 
denied the claim of Rahmat Ali and 
alleged that he was entitled as residuary 
to all the estate of Zafaruddin, To 
finance the necessary: litigation, he with 
his son Mohammad Ali who really had no 
title, executed on May 5, 1934,a sale-deed 
in favour of Manohar Lal and itis elear 
that this sale-deed sold half the estate 
of Zafaruddin to Manohar Lal. Rahat 
Ali and his son Mohammad Ali as vendors 
together with their vendee Manohar Lal 
sued Rahmat Ali and there was a com- 
promise on which based the-decree Ex. A-12 
dated March 15, 1935, by which those 
plaintiffs, that is to say, the vendors and 
the vendee got 7/12ths of the property and 


Rahmat Ali got 5/12ths. Apart from 
thelanded property, this decree dealt 
also with two houses and mesne profits, 


On May & 1935, Abdul Hafiz filed this 
suit for preemption based on the sale- 
deed of May 5,1934. He alleged that he 
wasa cc-sharer of superior proprietary 
rights in mohal Ramzan Ali in the village 
where the land of Zafaruddin was situate 
ed. 

The Courts below dismissed the suit one 
the ground that the plaintiff had not 
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proved that he was a co-sharer in that 
“ mohaland also onthe ground that the 
deed in suit did not give rise to a right 
of pre-emptiva because the title of the 
vendors was clearly doubtful. We have 
already stated thatthe plaintiff bised his 
right to preempt on the fact taat he was 
a co-sharer in a different mohal of the 
village where ihe property in suit was 
situated. Mohammad Al in answer to 
paragraph | stated that it was denied and 
Manohar Lal, the purchaser stated that it 
was denied subject to additional pleas, 
but no additional pleas deal with tunis 
matter, Tbe only issue which can be held 
to deal with this allegation is Issue No. | 
which runs as follows :— ` 

“Which of the plaintiffs or defendants 
Nos.4to 6 have got preferential rignt, 
if any, to pre-empt the property in sui"? 

‘The decision went against the plaintiff 
on thisissue because although he was 
recorded as a co-sharer, the Oourt held 
that the entry in the skhewat does not 
establish title and there was no other 
evidence, in our opinion, considering para- 
grapon 1 of the plant and tne contents of 
the written statements in reply to this 
paragraph, we think tnat the defendants 
never at ube time ‘of the written statements 
meant to assert that although the plaint- 
i's name was entered in tue khewat in 
reality he had no title. 

The lower Appellate Court has depended 
especially for us decision, on Ram Partap 
Misra v. Brij Prasad (i8 Ind. Oas, 386) \l) 
adecision of tne Additional Judicial 
Commussioner of Oudh. ‘Lhe names of the 
Plainiifis in that case were recorded in 
the village papers as being in possession 
of their share in the village but it was 
held : 

(i) thatthe burden of proving that the 
Pplaintifis were co-shurers lay on taem; 

12) tuat tue Mere fact that iheir names 
Were entered in the revenue papérs was 
not suthcient to constitute them co-suarers 
within the meaning of that expression as 
used in tue Oudh Laws Act, mere mutation 
of names ia the absence of proprietary 
title bemmg no proof of ownership. 

‘he learned Judge has also referred 
to Musammat Bhagwant Kunwar v. Mohan 
Singh A. L K,i9zd P. U. 182 (2) where 
ib was stated thatthe fact of a person's 
uame beg entered in the VOollector’s 


(1) 18 Ind, Cas. 386. 
. 42) AL R lyz5 P U 137; 88 Ind. Cas, 385; 23 A L J 
683,49 M L J 55; 41 O LJ 591; 22 L W zli; (1925) M 
W N 421; 290 W N 1037 (PO. 


ABDUL HADIS v. MANOsAR Lat (OUDH) 


605 


book as an occupant of land does not 
necessarily of itself establish that person's 
title. Weare aware that the khewat is 
not a book where titles are registered, for 
possession has to be prominently consider- 
ed.: As regards Ram Pratap Misra v. 
Brij Prasad 18 Ind. Cas. 326 (1), it is clear 
that there was a contention there that the 
plaintitis had not proved that they succeed: 
ed tothe property left by one Musammat 
Sukh Dei merely because they had got 
their names entered in the khewat. lt 
was distinctly pleaded that they were 
not co-sharers, and it appears to us that 
the meaning of “disinctly pleaded" was 
that there had been a distinct assertion. 
that they were not the heirs of Musammat 
Sukh Dei. That decision must not be 
taken to mean that if a plaintif sues 
for pre-emption on the ground that he is a 
cc-sharer in sucha mohal orin sucn a 
Village and there isa bare denial or non- 
admission by the defendant, it is his duty 
to bring evidence beyond the contents 
of the khewat, generation after generation, 
antil one reacnes some document showing 
transfer or until one reaches the first 
settlement to snow title. Iu our opinion, 
the denial contained in the written state- 
ments was meant to be nothing more 
thana denial that the plaintiis was 
entered as a co-sharer ın this particular 
Village. If it was intended to be a denial 
of the possession of any proprietary title 
by toe plaintiff, there should have been 
a specinc denial suca as is contemplated 
by O, VII, 11. 4and 5. The ground on 
which Issue No, 1 was decided shows tne 
unfortunate results of Vague pleadings and 
Vague issues which can be turned tə 
include a multitude of defences where the 
plaintiff is given no opportunity of knowing 
what is admitted by tne defendant and 
what is left for nim to prove. 


It nas repeatedly been neld that an 
eniry intne khewat is prima facie evi- 
dence thattnere isan existing title. In 


this case, however, we go further than 
that and say that we can only read tae 
pieadings to which we have referred (and 
turtner the oral pleadings of defendants’ 
Counsel of October 16, 1939, that the plainte 
iif was not a co-sharer in mokal Zafar- 
ud-Din), as an objection that the plaintut 
was not a recorded co-sharer. As regards 
this oral pleading, we may furtner note 
that it was never the case of the plaintiff 
that he was a co-sharer in mohal Zafar-ude 
Din where the property in suit is, aod this 
oral pleading was unnecessary in view of 
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the ground on which the plaintiff based 


his claim for pre-emption. 

In our opinion the’ plaintiff has. met the 
objections made by the defendant in their 
written statements and the suit should not 
have been dismissed on this ground. 


Passing now to the second ground on 
which the suit was dismissed, we have 
again tosay tbat there was vagueness 
both in the written statement and in the 
issues and it appears to us if the defendants 
somewhat changed their position. The 
only issue that deal with this point is No 6 
“does the deed in suit give rise to aright 
of pre-emption ?” Obviously a number of 
defences might be raised as coming within 
this issue. The objection of defendant 
Mohammad Aliis embodied in paragraph 11 
of his written statement “keeping in view the 
facta mentioned above, the deed, the basis 
of the suit, is not a deed of such nature as 
to give rise to a suit of pre-emption”. 
When we seek to finding out exactly what 
were the facts mentioned above, they are 
the real agreement between the parties 
was that whatever property which formed 
the estate of Zafarudidn was to be secur- 
ed inthe suit brought against Rahmat Ali 
would be divided in halves of which one 
would goto Manohar Lal, the vendee, and 
the other half would goto Rahmat Ali, the 
vendor. The written statement of Manchar 
Lal is to the effect that the deed which is 
the basis of the suit was executed in lieu 
of Rs. 2,500 for transfer of an “actionable 
claim”. As explanation why this deed is 
to be regarded as only a transfer of an 
*Sactionable claim”, we have only the state- 
ment that Rahat Ali was not in possession 
ofthe -property left by Zafaruddin and 
was-not in a financial position to bring a 
suit so that he had to get hold of Manohar 
Lak inthe suit. The objection of Mohim- 
mad Ali was, therefore, really that this 
deed was superseded by an agreement that 
only what would be decreed in the suit 
against Rahmat Ali would be divided in 
equal shares and not the property left by 
Zafaruddin. We deduce from this that 
the défendants meant that there could be 
no preemption because there was no sale 
of property in praesenti but the sale of a 
share in a law suit”, and there is an implied 
reference to Abdul Wahid Khan v. Shaluka 
Bibi (L. L. R. 21 Oal. 496) (3), where the 
words are used in a juagment ot their 
Lordships of the Privy Council. It does 
notin itself suggest that there was doubt 


"(321.0 496, 211 A26; 6 Sar. 399 (P 0). 
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in the title of Rahat Ali butonly that pose. 
session could not besecured without litiga- 
tion. We would here note that the learned’ 
Counsel for Mohammad Ali tells us that he 
insisted on _this part of his case that 
Manohar Lal was only entitled to half of 
the property which he and his vendors 
would get, namely, one-half of 7/12ths was. 
granted by a decree on a compromise in 
the suit they brought against Rahat Ali. 
We find no reference to this in the jadg- 
ment of the Courts below and there is 
no issue which covers this point, There 
should have been an issue with a decision 
on it, or ifthe issue was left undecided, 
with a mention of this fact, because we do 
not now know whether this point, though 
raised in the pleading, was dropped at 
once or whether it wasio fact urged by 
Counsel for this appellant but was not 
taken into consideration by the Courts 
below. The written statement of Manohar 
Lal does not make clear why the deed 
should be regarded as a transfer of an 
“actionable claim", but it seems to us 
to have the claim”, but it seems to us to 
have the same meaning as the one it bears 
in the statement of Mohammad Ali. 

The trial Court referred to Abdul Wahid 
Khan v. Shaluka Bibi (I. L. R. 21 Cal, 496) 
(3), to Mirza Mohammad Abbas Ali Khan 
Bahadur v. A Quieros (9 O. O. 86) (4), tô 
Raj Bahadur v. Jagrup Pande, (20 O. O; 


249) (5) and to Babu Lal v. ‘Ali’ Ahmad 


Khan, (25 O. ©. 258) (6) and found that’ the 
vendors were out of possession, and at the 
most they had a claim to recover that 
property from third parties in possession 
on an alleged good title, and the title of the 
vendors was clearly doubtful and the sale 
under the circumstances was clearly a sale. 
of a law suit, and as such, gave rise to no 
right of preemption. The rulings quoted 
are not all really on the same point, In 
Abdul Wahid Khan v. Shaluka Bibi, 
(U. L R. 21 Oal 496) (3), the facts were that 
a lady Snaluka Bibi claimed certain pro- 
perty as inheritance and dower and not 
haying enough money to pay the costs of 
litigation and personal expenses, she sold 
a share of whatever she might obtain if 
the suit was successful to her brothers who 
agreed to pay all costs of the litigation and 
her personal expenses. The approximate 
value of the property and ‘dower to thè 
extent of a moiety thare sold was cons 

(4) 9 O O 86. : 
(5) 20 O O 249; 42 Ind, Cas. 3734 OLJT 540;AIR 
1917 Oudh 59. 

(6) 25 O O 258; 69 Ind. Oas. 110; 9 O LJ 317;4U P 
L RO) 71; ALR 1922 Oudh 223, 
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sidered to be Rs. 10,000. Their Lordships 
of the Privy Council found that the plaintiff 
was not entitled to preeempt because he 
denied the title of the vendor further 
because the consideration was the provid- 
ing the money necessary for carrying on 
the suit, the amount of which could not be 
estimated. If the defendants succeeded 
and the suit was dismissed, there would 
have been no property to be sold. In truth 
the transaction was a sale of a share in 
alaw suit To rely on this decision, the 
. learned Judge would have had to consider 
whether the consideration in thia case was 
similar to that one and whether the pro- 
perty sold was to be whatever the present 
respondents would get and not a definite 
‘share of the property left by Zafaruddin 
but the learned Judge has not done this. 
It was not contended in the written state- 
ments that the consideration for the sale- 
deed was uncertain and, therefore, the 
would-be pre-emptor could not pay the 
real consideration and, therefore, he was 
not entitled to preempt. On the leadings 
what had to be decided was whether there 
was a sale of property in praesenti for a 
certain sum of money, or whether there 
was sale of an unknown part of the pro- 
perty of Zafaruddin which would only 
become certain when the suit against 
Rahmat Ali was decided for an uncertain 
amount of money which was not the amount 
actually stated in the sale-deed but some- 
thing else which depended on what the 
vendor might have to pay in the prosecution 
of the suit, The second point does not 
appear to us to have been pressed ard the 
first point is settled by the sale-deed if 
that alone has to be considered, for the sale- 
deed makes perfectly clear that half the 
property of Zafar ud-din was sold. Doubt 
was raised as to this by Mohammad Ali and 
he said that the agreement was really 
different, and whether Counsel urged this 
or not, it was certainly not decided by the 
Courts below. It appears to us, therefore, 
very doubtful whether the second point on 
which the lower Appellate Oourt has 
decided the suit really arises from what 
was stated in the written statements but 
we will consider it from this point of view 
too. 

lt has been. held in Jiyaoo Singh v. 
Jageshar Singh, (5 O. W.N., 920) (7), that 
when considering the question of whether 
there is a sale ot a doubtful right, no 
deiinite rule can be laid down for deter- 
“(5 O W N 920; li4 Ind. Cas. 755; A I R 1929 
Qudh 22; 4 Luck 165; Ind. Rul, (1929) Oudh 163, 
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mining in what cases such a right must 
be held to be doubtful. The mere circum- 
stance that a person is out of possession 
is not enough to make a right doubtful, In 
Gajadhar Prasad v. Manrakhan (8 O. L.J, 
403) (8), this had also been said and the 
result of the litigation which afterwards 
took place was relied upon showing that the 
vendor had good title to the property, 

In the present case Rahmat Ali did get 
7/12ths by means of a compromise and 
the fact that he sued for the whole property 
is no proof that he had no title to the 
remaining 5/12ths, People who have good 
title not infrequently prefer to compromise 
because the expenses of further litigation 
may make it expedient for them to accept 
less than all what they are entitled to, In 
this case the pedigree put forward by 
Rahat Ali contained a pedigree now given 
by the appellant and on this pedigree Rahat 
Ali was ectitled to tho property of Zafar- 
uddin, and it was the claim of Rahmat Ali 
that he was entitled to the property of 
Zafaruddin that was a weak one. The 
learned Judge has held that the title was 
doubtful firstly on the fact that Mohammad 
“Ali, one of the vendors, had no title but 
caly his father had. His father was vendor 


* with him and the fact that the son had no 


right in the property cannot in any way 
make the title of the father doubtful. The 
other reason for finding the title doubtful 
was that Zafaruddin had stated in a morte 
gage deed that Rahmat Ali, his sister’s.son 
was his heir. Of course, he was not his 
heir under Muhammadan Law, and a wrong 
slatement cf the law by Zafar-ud-din could 
not in any way make the title of Rahat Ali 
doubtful. We have already shown why the 
fact that Rahat Ali contended himself with 
7/12ths of the whole is no reason for pree 
suming that his title was doubtful. We 
do not find, therefore, that the title. was 
doubtful to the extent that is necessary to 
justify a rejection of the plaintiff's claim 
for pre-emption. 

The learned Counsel for the respondents 
has referred us to various cases referring 
to suits decided on this point, but we have 
not found that in any of them the facts 
were so similar to those in the present case 
asto enable us to disregard what we havé 
already quoted that every case of the kind 
must be judged on its own facts. Ng. 

Had these been the only two points to be 
considered in this appeal we would -have 
allowed it, but there is one point ‘which is 


(8) 80 LJ 403; 66 Ind, Oas, 684; 4 U P L R (0) 41; 
ATR 1922 Oudh 156, ma 
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fatalto the appellant and it is that very 
thing sold by this sale-deed cannot be 
pre-empted and in view of Birendra Bikram 
Singh v. Bri} Mohan Pande (110. W.N. 
. 843) (9) the appeal must fail. This objection 
raised by the learned Counsel for the res- 
pondents has undoubtedly been first taken 
in this Court, that is, at avery late stage 
in the litigation, The learned Oounsel 
relying on Ram Kinkar Rai v. Tufani Ahir 
(I. L. i. 53 All. 65) (10) has argued that it 
is too late for us to consider this point. 
Undoubtedly it was there held that a point 
not taken in the Court below will not be 
‘permitted to be raised, except possibly 
when the point is 

(1) invo.ving jurisdiction, 

(2) involving the principle of res judicata, 

13) prevent future litigation, 

(4) or where the plaint discloses no cause 
of action or the written statement no ground 
of defence. 

There has, however, been a later decision 
of their Lordships of the Privy Oouncil 
reported in the Official Liquidator of M. E. 
Moola Sons, Lid. v. Perin R. Burjorjee, 
(a. I. R. 1932 P. O. lle) (11), The point of 
law raised there was that a certain docu- 
ment had not been registered and was 
thereby invalid and inoperative. 
point had not been raised in the lower 
Courts, but their Lordships allowed it to 
be raised and referred to Connectient Fire 
Insurance Co. v. Kavanagh (1892 A. O. 473) 
(12) where Lord Watson in delivering the 
judgment of their Lordships stated that 

“When a question of law is raised for the first 
‘time in a Court of last resort upon the construction 
of a document or upon facts, either admitted or 
proved-beyond controversy, it 1s not .only competent 

but expedient in the interets of justice to entertain 
in the plea.” f 

- We think tbat in view of this decision 
we cannot but allow the plea to be raised, 

In this sale-deed a share in land was 
sold, a-snare in houses as sold and a share 
in mesne profits for the current and for 
past years. Undoubtedly the land comes 
within 8.7 ofthe Oudh Laws Act and we 
think the houses, too, but we are unable 

(9) Th O W N 843; 151 Ind. Cas. 74, A I R 1934 PO 
153; 7R P U 26; 67 M L J lay, 38 C W N 989; 60 U 
L 3.143; (1934) A L J 732; 40 L W 784; 9 Luck 107 


PO. 
: (10) 53 A 65; 133 Ind, Oas. 428; (1930) A L J 
1601, AI R 1931 All. 35; Ind, Rul. (931) all. 668 


FB). 
$ aij ALR 1932 P C 118; 136 Ind. Cas. 737; Ind Rul. 
(193z) P O 151; 36 O W N 677; 55 O L J 362; 10 R 242; 
(1932) MW. N 680; 34 Bom, L R 1021; (1932) A u J 
406; 36 L W 75,63 M LJ 131; 591A 151 (PC). `’ 
_ 412) (1892).A'O 473; 61 LJ PO 50; 67 L T508; 519 
Fal ae . 
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to hold that past meane profits also come.- 
in. Under s. 7 the right of pre-emption" ~ 
shall be presumed, and to extent to the 
village site, to the houses built upon it, to 
all lands and shares of lands within, the . 
village boundary, and to all transferable 
rights affecting such lands. Mesne profits 
are obviously neither land nor shares-.of 
lands nor houses and they can only, thefe- 
fore, be subject to pre-emption if they are 
transferable rights affecting such lands. 
We find it difficult to say what meaning 
shculd be attached tothe word “affecting”, . 


bat it certainly cannot be wider than the ` 


words “arising from". These transferable -~ 
rights under s. 7 would then be rights 
derived from the ownership of lind and’ 
eujoyed by the owner of the land. Presum- 
ing that mesne profits may be treated as- 
profits, under s. 55 of the Transfer of Pro- 
perty Act, it is laid down that the seller 
of immovable property is entitled to the- 
rents and profits of the property till the 
ownership thereof passed to the buyer. Pro: 
fits would, we think, be transferable rights 
arising from the land and would, therefore, 
be preeemptable under s. 7 of the Oudh 
Laws Act. Ifsuch rigcts arising from land 
are transferable rights affecting such land 
they would, however, only pass to the buyer. 
from the date of the sale, and rights prior ° 
to the date of the sale would belong to the 
then owner of the property qua-sowner and 
not tothe vehdee for at that time he was 
not owner of the land. In other words, had 
this sale not mentioned past mesne prvfits 
the vendee could not have claimed them 
as having passed to him because he had 
bought the land as to which these rights 
had arisen, and to transfer these rights, it 
was necessary specifically to mention them 
in -the sale-deed. Such past mesne protits 
are not pre emptable under the Oudh Laws , 
Act and the appellant, therefore, finds him- , 
self in the position that he cannot pre empt. 
all that was sold under the sale-deed and 
thelaw does not allow him to pre-empta 
part only. Consequently, on this ground, 
his appeal must fail. 

We accordingly dismiss the appeal. 

As regards costs, the parsies snall bear 
their own costs because ths appellaut would 
have succeeded had not this plea been 


Yaised in this Court. : 


D. Appeal dismissed. 
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ANANTHAKRISHNASWAMI NAIDU - 

Be ede —RE*PONDENT. 

z Transfer of Property Act (IV of 1882), s 51— 
Person making improvement on property belonging to 
religious trust in belief that he has permanent tenancy 
—Whether entitled to compensation unders. 5l— 
Conduct on pari of trustee, whether so operates as to 

- create equitable estoppel against trust—Lease—Con- 
`z structton—Lease of- land belonging to temple for 
building purposes—Period of lease not fired— Lessee 

‘+ having no right to trees nor power of alienation with- 

- Otit permission of lessor — In case of default of rent 

-` or non-fulfilment of terms lessor to give notice and 
lessee to pull down his structuresand vacate land— 

. Terms of lease held were to. be inferred fram deed— 
Lease held monthly tenancy. 

A person who makes improvements on property 
belonging to a religious tiust in the belief that he 
has a permanent tenancy cannot claim compensation 
under s. 51, Transfer of Property Act, nor can any 
conduct on the part of the trustee operate so as to 

~ cTeatean equitable estoppel against the trust and 
thereby entitlethe tenant to payment of compensa- 
tion. apart from the terms ofs, 51. Section 5i does 

_ not apply in terms as betweena landlord and tenant. 
A mere knowledge on the part of the lessor that im- 

© provements were being made and his abstinence from 
doing anything to prevent those improvements are 
not sufficient to estop the lessor from getting the pro- 
perty back without paying compensation for the im- 
Provements. |p. 61], col, L] . 

A lease of a temple land didnot prescribe any 
Period for the lease and did not convey any absolute 
title in theiand to. the lessees. The lessee with the 
knowledge of these terms constructed a building on 
the land. The manager of the temple for the time 
being did not interfere with the construction of the 
building on the land leased : 

Held,.that the conduct of one manager on behalf 


of the idol could not operate as an estoppel against the. 


idol. Moreover,even assuming that the temple could 
„~ beestopped by the conduct of its manager, there had 
. been no such conduct as would suffice toestablish a 
” yightto compensation. Thavashi Ammal v.-Sulait 
Ammal (3), Perumal Gramani v. Mahamad Kasin 
Sahib (5), Venkatappier v. Ramaswami Iyer 161, 
Rajah of Venkatagiri v. Narasayya (7) and Beni Ram 
v. Kundan Lal (10), relied on. Subba Rao v. 
Veeranjaneyaswami (4), doubted. {p. 611, aol 2.] 

A manager ofa temple leased out certain land 
situated in an inam village belonging to the temple, 
for building purposes. The period of the lease was 
not fixed. The conditions of the lease were -that 
the tenant wasto have no right to the trees and that 
his powers af alienating the superstructure was to 
be subject to the Gontrolof thelessor. He could not 
amenate to persons belonging to communities not 
approved by the lessor. ln case of default of pay- 
ment of rent or fulfilment of the conditions, the iessor 
was entitled to give notice, and if the notice was not 

: complied with, the lessee was bound to pull down 
the structure, vacate the land, and give possession to 
the temple: oe 


13-77 & (8 
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Held, that the terms of the lease wereto be inferred 
from the writing in which it was embodied and the 
proper legal inference was that it was a monthly 
tenancy. Thavashi Ammal v. Sulai Ammal (3), relied 
on. Magniram Sitaram v. Kasturbhat Manibhai (q), 
and Nellayappa Kantimathi Ambal Temple, Tinnevel-, 
ly y Arunachalam Pillai 12), distinguished. : 

B. A. against the decree of the Sub-Judge, 
Kumbakonan, in A. 8. No. 54 of 1932. 

Mr. S. Nagaraja Iyer, for the Appellant. 

Messrs. K. Rajah Iyer and R. Sundara- 
lingam, for the Respondent. 


Judgment.—tThis appeal arises out of a 
suit brought by the appellant, who is the 
Pandarasanoadhi of a mutt which controls. 
a devasthanam, for possession of a house 
Bite after removal of the superstructure 
thereon, together with arrears of rent, The 
suit land is situated in an inam village | 
belonging to the devasthanam. The land is 
classed as “village site poramboke,” and it 
has been occupied by a house for many 
years past. In 1906 the defendant pur- 
chased the superstructure on the land and 
le proceeded to bargain with the plaintiff's 
predecessor for a lease of the site. It isin 
evidence that there was a difference of 
opinion asto the rent which should be paid, 
the defendant having no knowledge of the 
rent paid by the previous owner of the house. 
and not knowing whether the previous 
owner claimea any occupancy right. The 
result of this bargaining was Ex. C, dated 
June 17, 1906, which recites that the object 
of the lease is that the defendant may pur- 
chase the building standing on the site and 
raise á new tiled hoise thereon and that 
he has agreed to pay a ground rent of 
Re. 1-1-0 a yearto the temple. The. con- 
ditions’ of the lease are that the tenant shall 
have no right to the trees on the land and 
that he shall not sell or encumber the house, 
without previous intimation to the lessor, 
nor shall he alienate to persons belonging. 
to communities not approved by the lessor. 
In case of default either in payment of the 
rent or fulfilment of the conditions, the 
lessor is entitled to give notice, and if the 
notice is ‘not complied with, the lessee 
shall pull down the superstructure, vacate 
the land and give possession to the temple. 
Now, it has been held by both the Courts, 
below that there has been no breach of the 
conditions on which the defendants held 
the land; The trial Court held that the 
defendant had a permanent lease and that. 
the plaintiff could not evict him. The lower 
Appellate Court rejected the theory of. a 
permanent lease and held that the' plaintiff 
was entitled to evict, but that he could do 
so only on payment of compensation for 
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the buildings on the land. The plaintiff 
appeals against this order for compensa- 
tion and there isa memorandum of cross- 
objections by the respondent against the 
decision that the plaintiff has a Tight to 
evict. 


It will be convenient first to consider the 


legal effect of Ex. O. Now, quite clearly: 


this is not a case of an ancient tenancy of 
unknown origin continuing in the hands cf 
the present defendant. No doubt the pro- 
perty was held for many years prior to 
Ex. C by tenants who built a house there- 
on. But quite evidently, when the defen- 
dant ,urcLased the superstructure, he made 
a fresh bargain with the temple authorities 
and entered into a contract, the terms of 
which were fixed without reference to the 
terms upon which the previous tenants 
held the land. We start, therefore, with a 
tenancy embodied in a registered document 
and not on oral tenancy of unknown origin 
Tegarding which presumptions have to be 
drawn from the conduct of the parties. 
Exhibit Cisa lease expressly for building 
purpcses. lt contains no stipulation as to 
the terms for which it should run. It is 
Bubject to conditions, the most signiticant 
of which are the stipulation that the tenant 
shall have no right to the trees and the 
stipulation that his powers of alienating 
the superetructure should be subject to the 
control of the lessor. It seems to me quite 
impcssible to apply to this document the 
Tule laid down in Magniram Sitaram v. 
Kasturbhai Manibhat (1), where it was 
held with reference to an oral lease of un- 
known origin entered into about 100 years 
before the suit concerning the terms ‘of 
which a decision could oniy be based on 
inferences from the conduct of the parties, 
that there was a presumption that the 
tenure had a lawful origin and that tne 
shebait of the temple criginally granted the 
lease for a purpose binding on the temple, 
This principle, which has been followea in 
Nellayappa Kantumathi Ambal Temple, 
Tinnevelly v. Arunachalam Pillai \2)s 
cannot, in my opinion, be applied to a lease 
embodied in a registered aocument, one 
of the parties being alive and having given 
evidence in Court as to the circumstances 
m which the lease came into existence. 
Fiom that evidence it ıs quite clear that 
there was a regular process ci bargaining 
regarding the terms of the lease ana there 

(1) 46 B 481; 66 Ind. Cas. 162; A I RK1922P © 163; 
491A 54;260 WN 473; 42ML J 501; (1922) M W N 
319; 30 M L T 268; 20 A LJ 3714;350 LJ 421; z4 Bom. 
L E 584 P O). 

(2) Q937) M W N 1188, 
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is no justification, in my opinion, for 
seeking the terms of the tenancy elsewnere 
than in tLe written document. ; 

Now, the document itself contains no 
indication of the period for which it should 
run, Uoless there is a necessary presump- 
tion thata lease for building is for a parti» 
cular period or perpetual. There have been 
decisions in Ualcutta which have held that 
there is a presumption that a building 
lease is a perpetual lease, bat those deci- 
sions have been dissented from in Thavasht 
Ammal v. Sulai Ammal (3), where it was 
held that there is no presumption from 
the mere fact that a lease was for build- 
ing purposes, that it created a permanent 
tenancy, and on recitals, very similar to 
those in the present contract, it was held 
that the ordinary rule laid down in s. 106," 
Transfer of Property Act, should be applied 
aud that the Court should infer a monthly 
tenancy oniy. I am of opinion that the 
learned Subordinate Judge was right in” 
deciding that the term of the lease _ has to 
be inferred from the writing in which itis 
embodied and that from Ex. O, the proper : 
legal inference is “that it was a monthly 
lease. 

‘The learned Subordinate Judge has come 
to the conclusion that though kx. O creates _ 
only a monthly lease, the defendant-very- 
probably thought that he would not be” 
disturbed, more especially in view. of the. 
fact that he nad constructed a big house 
with the full knowledge of the temple: 
authorities aud in fact bad employed the 
temple mason on the work, ‘lhe learned 
Subordinate Judge follows the decision in 
Subba kao v. Veeranjaneyaswami, 126 Ind: 
Uas. 279 (4), in which case Kamesam and 
Jackson, JJ. heid tnat a person wuo. bona 
jide believed tuat he had a perpetual lease 
was entitlea on eviction to claim compen- 
sation for improvements hander e. 5l, ‘Trans-. 
fer of kroperly Acs. Now,s. SL says that. 
waen the trausieree of immovable property 
makes any improvement on the property’ 
believing in good faith that ue 1S 
absolutely entitled thereto, he shall be. 
entitled to compensation, ‘inis is a deci- 
sion of a Bencao of this Court whica, normal- 
ly speaking, would bind me. But with the. 
greatest respect to the learned Judges who 
wee parties to that decisigng, L am cone 
strained to observe that tney themselves 
declined to follow tnles decisions to tne 


(3) 7L W 178; 43 Ind. Uas. 613; AI R 1918 Mad. 
419,35 M L J 231; 22 M L T 530; uyl89) MW N 


46. 
(4) 126 Ind, Oas. 279; A I R 1930 Mad, 298; Ind. Ruf 
(1930) Mad, 839. 


1939 
contrary of- Benches of this Court and that 
they quote as authority for so doing a series 
of cases, none of whicn so far as I am aware, 
deals -with s. 51, Transfer of Property Act, 
they being either cases under the Enghsh 
Law or cases in which the doctrine of equit- 
able estoppel has been applied in favour 
of evicted tenants. In expressing a res- 
pectful doubt as to the authority of this 
ruling, I am fortified by the fact that Sir 
Dinshah Mullah in his Transfer of Pro- 
porty Act at p. 210 expresses a doubt as to 

~its correctness; and I may also observe 
that the decision does, tomy mind, involve 
considerable violence to the words of s. 51, 
Transfer of Property Act. To hold that a 
person is entitled to compensation on the 
ground that he believes that he is absolute- 
ly entitled to the property when in fact he 
knows that he is only a lesses, comes very 
near to holding that the section means 
something otherwise than what it states. Ib 
has been held by a Bench of this Court in 
Perumal Gramani v. Mahamad Kasin Sahib, 
29 Ind. Uas. 840 (5), that a person who 
makes improvements cn property belonging 
to a religious trust in the belief tnat 
he has a permanent tenancy cannot claim 
compensation under s. di, Transfer ot Pro- 
perty Act, nor can any conduct on the part 
of the trustee operate so as tocreate an 
equitable estoppel against the trust and 
thereby bring into force those decisions 
which have enabled Oourts to order paje 
ment of compensation apart from the terms 
of s. 51. There is a similar ruling by a 
Bench of tnis Oourt in Venkatappier v. 
Ramaswami Iyer (6) and another Bench in 
ajah of Venkatagiri v. Narasayya (7) held 


that s.5] does not apply in terms as be-. 


In the same 
case it was neld that a mere knowledge on. 


tween a landlord and tenant. 


the part of the lessor that improvements 
were being made and his abstinence from 
doing anything to prevent those improve- 
ments were not sufficient to estop the 
lessor from getting the property back wilh- 
out paying cumpensation for tne improve- 
ments. lhis decision doubts the correviness 
of the ruling in Mahalakshmi Ammal v. 
Palani Chetti (8), whico is one of the cases 
relied upon Dy Kamesam and Jackson, Jd. 
in Subba Rao v, Veeranjaneyaswame, 
1296 ind Cas. 279 (4). Another of the rul- 
ings upon which these learned Judges rely 

(5) z8 Ind. Cas. 810; A I R 1916 Mad. 502. 

(6) 10 L W 13/; 52 ind. Cas. 517; A 1 R 1919 Mad. 
130; (1919) M W N 548, 

7) 37 Mi; 7 Ind. Gas. 202, AI R1914 Mad. 564; 
8M L T z5; (1910) M W N 364, 

(8) 6 M H OR 245, 
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is Dattatraya Rayaji Pat v. Shridhar 
Narayan Pai (9), the authority of which 
is doubted by the thres Judges who decided 
Thavashi Ammal v. Sulai Ammal (3). It 
seems to me that the authority for applying 
8. 51 to the case of a person who believes that 
he has a permanent lease is very dubious 
and that there is ample authority for the 
contrary view which is also the view which 
one would naturally take of the plain 
meaning of the words employed by the 
Legislature. i 
lf s. 51 does not govern the present case, 
it is very difficult to see how there can be 
any right in the defendant to claim com- 
pensation merely by any rule of equity. 
The Pandarasannadhi who gave the lease 
under Ex. O is not the gentleman who now 
represents the devasthanam. I find diñ- 
culty in understanding how the conduct of 
one manager on behalf of the idol can 
operate as an estoppel against tne idol. 
Moreover, on the decided cases, even 
assuming that the devasthanam can be estop- 
ped by the conduct of its manager, tnere 
nas been no such conduct as would, in my 
opinion, sutfice to establish a right to com- 
pensation. Tne Privy Council in the case 
reported in Beni Ram vy, Kundan Lal (10), 
have given an indication of the kind ot 
conduct which would be sufficient to form 
a basis fora claim in equity to componsas 
tion on benalf of an evicted occupant. Their, 
Lordships laid dowa the principle toat there 
would be no equitable estoppel unless the: 
conduct of the owner is such as to justify 
the Court in implying that there has been, 
an unwritten’ contract to treat the tenancy. 
as permanent, and it was held that a mere 
knowledge on the part of the lessor that’ 
the lessee was building on the land is nót, 
such conduct as would Justify suca an in- 
ference. Tne defendant in this case knew: 
tnat. he heid land which was temple: 
land. He knew that his tenancy was governs, 
ed by the terms of Hx.O which did not. 
prescribe any period for the iease and cer- 
tainly did not convey any absolute title in 
the property. Tne defendant may, as tne 
learned ‘Subordinate Judge conjectures. 
have expected that his possession would 
not be disturbed by tne temple authorities’ 
sv long as he adhered to the conditions of 
Ex. O. But if he was foolish enouga to 
rely upon such uncertain grounds and to 
incur heavy expenditure by erecting build-’ 
ings on the landin which he had no per- 
manent rights, he has only himaelf to blame, 


(9) 17 B 736, as 
ALO) 21 A 496; 261 A58; 7 Sar. 523 (P O) e 
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and I fail to see how the conduct of the 
manager for the time being of the temple 
in not warning him of the consequences of 
his fclly, can in any way derogate from the 
rights of the idol in whem the property 
Teste. . 
. The result therefore is, that the memc- 
randum of cross-objecticns is dismissed 
with costs and the appeal is allowed with 
Gosts throughout, and the plaintiff will have 
a decree for possession of the suit property, 
after remcval of ihe Isupersiructure, with 
mesne profits at the rate fixed by the lower 
Appellate Court from the date of suit till 
the date of delivery of possession. Six 
months’ time will be allowed for. the 
removal of the superstructure, Leave to 
appeal is granted. a 
8, Order accordingly. 


—— 


CALCUTTA HIGH COURT 
Appeal No. 1701 of 1936 
July 5, 1938 
` SEN, J. 
HARE KRISHNA MAITI AND OTARRE— 
PLAINTIFE8—APPELLANTS 
| VeTSUS. 
GOJENDRA NATH HATOI AND ANOTHER 
| | RESPONDENTS na 
“Mortgage—Second mertgagee, is bound to pay 
amount found due on first mortgage only—Redemp- 


tion— Mortgage to secure loan of paddy—Payment . 


to be made in paddy—In default, price to be cal- 
culated at market rate then prevailing—Second 
mortgagee trying to redeem prior one—Price of 
paddy must be calculated at market rate on 

of suit for redemption—Suit by prior mortgagee 
without impleading subsequent morigagee—Prior 
-mortgagee purchasing property ın execution of his 
decree—Subsequent mortgagee suing for redemption 
—Prior morigagee, tf bound to account for rents 
and profits from date of possession. 

- A second mortgages desiring to redeem is bound 
to pay the. whole amount due under the first mort- 
gage and not merely the price realized at the 
sale held in execution of the first mortgagee’s 
decree, Matru Mal v. Durga Kunwar (4), held no 
longer.good law, [p. 614, col. 1} 

. Where a mortgage is to secure a loan not of 
money but of ce:tain amount of paddy, the mort- 


gage bond giving the price of the paddy at a 
. particular rate, and further proviamg that 
interest on the mortgage to be paid in 


the shape of paddy, that in default the price to be 
calculated at market rate then prevailing, the 
second mortgagee trying to redeem the prior mort- 
gage must calculate the price of paddy due not 
at the rate provided in the bond but at the rate 
prevailing on the date of the redemption suit. {p. 
615, col, 1.) 

“Where the first mortgagee without impleading the 
second mortgagee brought a suit on his mortgage 
and puicirased the property in execution of the 
decree obtained by him, and in the suit by the 
second mortgagee for redemption of the first mort- 
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gage, the fermer contended that the latter was 
liable to account for the rents and profits of the 
property but the latter denied this liability on the 
ground of his being in possession not as mortgagée 
but as auction-~purcbaser ; 

Held, that the first mortgagee was bound to 
account. In spite of the sale in execution of first 
mortgagee'’s decree, the second mortgages held the 
equity of redemption. Jnazendra Nath v. Shorashi 
Charan Mitra (2), relied on. 

of the 


A. from tne appellate decree 
ioe Judge, Midnapore, dated July 21, 
1936. i 

Messrs. Ambika Prosınna, Sen Gupta and _ 
Guru Prosanna Sen Gupta, for the Appel- 
lants. l 

Messrs. Sarat Ch. Jana and Hiron K. 
Roy, ior tbe Respondents. 

Judgment.—TIhis is an appeal by the 
plaintiffs and it arises out of a suit for 
redemption. The plaintiffs’ case briefly is 
as fullows:—Tne property in suit belonged 
to defendant No. 2. He mortgaged it on 
Asar 27, 1337 B.S. corresponding to July 
11, 1920, to defendant No.1. He executed a 
second mortgage in favour uf tbe father 
of the plaintiffs on Pous 27, 1337, corrés- 
ponding to January, 1930. In the year 1931, 
the first mortgagee brought a suit upon 
his mortgage being Title Suit No. 375 of 
1931 claiming the sum of Rs. 465-14-0. , 
That suit was decreed on compromise for 
a sum of Ks. 399. In execution of that 
decree the first mortgagee purchased _ the 
mortgaged property on January 19, 1933, 
and took delivery ot possession on December 
7, 1933. Tne second morigagee was not 
made a party to tms mortgage sult. 
Between these two latter dates tne second 
murltgagee brought a suit on his mortgage 
being ‘litle Suit No. -833 of 1933. In this 
suit ne impleaded the first m.rogagee but 
he did not seek to redeem the nret mortgage. 
A decree was passed in this mortgage suit 
and the property was sold subject to the 
charge of tne first mortgagee. The sons of 
tne second Muvrigagee, who are the plain- 
tiffs in this suit then brought te present 
sult. in tuis suit tuey alleged that the first 
mortgage decree was a fraudulent one and 
they prayea that is may be set aside on that 
ground. In tLe alternative they prayed for 
redemption. Both Uourts have heid that 
tLe first mortgage decree was a valid one 
and they nave refused thig portion of the 
p.aintifis’ prayer. ‘They have, however, 
gYauted the piamtiffs a decree tur redemp- 
lion upon tertain terms. The plaintiffs have 
appealed: ‘on tne ground that tue terms 
imposed upon them are not warranted by 
law. ‘this is tne main point in cuntroversy 
in the present appeal. 


1939 


In order to appreciate all the points in 
dispute in this appeal,it will be necessary 
to state certain facts. The firat mortgage 
was effected to secure a losa not of money 
but of 1} arhas of paddy. The price men- 
tioned in the mortgage bond for 14 arhas 
of paddy was Rs. 127-14-0, The bond 
stipulated that the mortgagor would have 
to pay 4 kuris of paddy as interest every 
year and that compound interest would 
be calculated on this amount. It also 
provided that if the mortgagor made default 

„in payment, the actual amount of paddy 
due would be calculated - and the prevailing 
market price thereof would be ascertained 
and on this sum 24 per cent. interest would 
be charged till realization. The trial Court 
held that the clause regarding interest was 
a penal clause and it granted the plaintiffs 
a decree for redemption on his paying the 
first mortgagee the sum of Rs, 127+14-0 as 
principal end a further sum of Rs. 127-14-0 
as damages in lieu of interest. The price 
of paddy was calculated at the rate fixed 
in the bond. The plsintifis were also 
directed to pay interest at 15 per cent, 
per annum from the date of suit till the 
date fixed for redemption and thereafter at 
the rate of 6per cent. Against this decision 
the plaintiffs appealed to the District Judge. 
There the plaintiffs contended that the 
price of the paddy should have been cal- 
culated not at the rate prevailing on the 
date of the first mortgage but at the rate 
prevailing on the date of the institution of 
the present suit for redemption. The second 
point urged before the learned District Judge 
was that the first mortgagee should be 
directed to furnish an account of the rents 
and profits received by him from the date on 
which he took possession of the mortgaged 
property and that this sum should be 
deducted from any amount which the 
plaintifis would have to pay to redeem 
the first mortgage. The learned District 
Judge relying upon the case in Kalu 
Sharip v. Abhoy Charan (1) held that the 
plaintiffs were bound to pay the sum of 
Rs. 398-2-0 which was the amount of the 
compromise decree passed in the first 
mortgage suit before they could be allowed 
to redeem the first mortgage. He held 
that the redemption must be on the footing 
of the compromise mortgage decree. He 
did not therefore give effect to the plaintiffs’ 
claim that the market rate prevailing on 
the date of the redemption suit.should be 
the basis. of calculation of the* amount 


UW) 25 O WN 253; 62Ind. Cas, 445; AIR 1921 
Oal, 157, ` 
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payable by the plaintiffs for redeeming the 
mortgage. He also decided against the 
plaintiffs’ claim for an account from the 
first mortgagee on the ground that the first 
mortgage was no longer in existence and, 
that the first mortgagee was in possession 
not as mortgagee but as a purchaser at an 
execution sale. He then stated that as the 
amount of the decree passed by the trial 
Court was smaller than the amount of the 
compromise decree, the appellants could ` 
have no grievance and he accordingly 
maintained the decree and dismissed the 
appeal with costs. The plaintiffs have now 
appealed to this Court. er 

Two grounds have been argued in this 
Court on behalf of the appellants. First, it 
is argued that the plaintiffs should be 
allowed to redeem the firat mortgage not 
on thé footing of the first mortgage decree 
but on the terms of the first mortgage, the 
amount payable being calculated on the 
basis of the market price of paddy prevail- 
ing on the date of this suit. Tbe second 
ground is that the first mortgagee should 
be made to render accounts of the rent 
and profits received by him since he has 
taken possession of the property in suit 
and that this amount should be deducted 
from the amount payable by the plaintiffs. 
It was also argued that in calculating the 
amount payable by the plaintiffs, the deci- 
sion of the trial Uourt that the claim for 
interest in the bond of the first mortgage 
was penal, should not be interfered with as 
the defendants had not appealed from or 
cross-objected to that decision. On behalf 
of the respondent, the contention is that. 
the plaintiffs should not be allowed re- 
demption except on their paying the amount 
of the mortgage decree. Next, it was argued 
that ifthe plaintifis are allowed to redeem 
on paying the amount due under the 
mortgage bond and not under the decree, 
the calculation of the price of paddy should 
be made on the rate fixed in the bond. 
As regards the second ground, the contention 
of the respondent is that he is not bound 
to render an account of what he received 
as the rents and profits of the properties 
taken possession of by him in execution of 
the mortgage decree as he was in possession 
not as a mortgagee but as an auction- 
purchaser. 

The first question which has to be decid- 
ed relates to the terms upon which the 
redemption should be allowed. In my 
opinion, the learned District Judge has 
erred in law in holding that the *account 
in this redemption suit should be taken 
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on the footing of the mortgage decree. 
It is now well-established that in svits of 
this description the account should be taken 
not on the footing of the previous mortgage 
decree but on the footing of the security 
which the plaintiff seeks to redeem. In this 
connection I would refer the learned Dis- 
trict Judge to the case in Jnanendra Nath 
v. Shorashi Charan Mitra (2). This case 
had been rightly relied upon by the learned 
Munsif. The learned District Judge has 
omitted to notice that there has now been a 
change in the law regarding the terms 
mpon which redemption may be allowed. 
Formerly, s. £9, Transfer of Property Act, 
was in force and it prcvided that where a 
suit is brought by a mortgagee for sale and 
an order absolute for sale is made, the 
mortgagor's right to redeem and the cecurity 
were both extinguished. In other words, 
an order absolute for sale under s. 89, 
Transfer of Property Act, substituted the 
rights under the decree for gale for those 
under the mortgage. The decision of the 
learned District Judge would have been 
quite correct if s. 89, Transfer of Property 
Act, was still in force, That section has, 
however, now been repealed and in its 
place we have O. XXXIV, r. 5, Civil 
Procedure Code wherein tke words “the 
defendant's right to redeem and the secu- 
rity shall both be extinguished” have been 
omitted. The law now is the same as what 
it was before the enactment of s. 89, 
Transfer of Property Act. The law as it 
then prevailed has been laid down by the 
Judicial Committee of the Privy Council in 
Umes Chunder Sarkar v. Zahoor., Fatima 
(3) Their Lordships of the Judicial 
Committee held that a second mortgagee 
desiring to redeem is bound to pay the 
whole amount due under the first mortgage 
and not merely the price realized at the 
sale held in execution of the first mort- 
gagee’s decree. After the decision of this 
case s. 89 came into force. The Jaw was 
altered and the cases decided after the 
enactment of s. 89 were to the effect that 
if the first mortgagee obtained a decree for 


sale without making the second mortgagee. 


a party to tbe suit, and the mortgaged 
property was sold in execution of the decree, 
the second mortgagee afterwards suing for 
a decree for sale under his mortgage is 
entitled to a decree for sale on payment 
of the amount due under the decree, 
and that he was not bound to pay the 


(2) 49 O 626; 69 Ind. Cas. 759; AI R1922 Cal. 


(3) 17 I'A 201; 18 0164, 5 Sar. 507 (P O), 
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entire amount of the first mortgage. That 
was decided by the Judicial Committee of 
the Privy Council in Matru Mal v. Durga 
Kunwar (4). 

Then came the amendment of the Oivil 
Procedure Code and the repeal of s. 89, 
Transfer of Property Act. The effect of 
the repeal of s. 89, Transfer of Property Act, 
and the introduction of O. XXXIV, r. 5, 
Civil Procedure Code, waa to restore the 


_ state of law which prevailed at the time 


when tbe Privy Council decided the case in 
Umes Chunder Sarkar v. Zahoor Fatima (3). w 
In this connection I would refer to the 
casein Sukhi v. Ghulam Safdar Khan (5) 
wherein the Privy Council decided that 
the position now js the same as it was at 
the time in Umes Chunder Sarkar v Zahoor 
Fatima (3). Thereafter the case in Jnanen- 
dra Nath v. Shorashi Charan Mitra (2) 
was decided by this Court and it was held 
that a puisne mortgagee seeking to redeem 
the first mortgagee is bound to pay not the 
amount of the first mortgagee’s decree 
but the amount due under the first mort- 
gage. I hold therefore that the plaintiffs 
must pay not the amount due under the 
mortgage decree passed in the suit on the 
first mortgage, but that they should pay 
the amount which will be found to be due 
on the taking of an account on the footing 
of the first mortgage, subject to this, that 
they will not be liable to pay interest as 
provided in the mortgage deed. This clause 
has been found to be penal and there is 
no cross-objection or appeal as regards 
this decision either in the Court below or 
here. They will pav as compensation in 
lieu of interest a sum equivalent to what 
is found to be due as principal cn the 
mortgage. As regards interest after ‘the 
inetitution of the present suit, the plaintiffs 
shall pay interest at 15 per cent. per annum 
till the date to be fixed for redemption and 
thereafter interest at 6 per cent. This 
sum will be subject to certain deductions 
which I shal] mention later. < 
The next question which will have to be 
decided is the basis of calculation regard- 
ing the price of paddy. The basis of calcu- 
lation should be not the price fixed in the 
mortgage bond but the price prevailing 


(4) 47 I ATi; 55 Ind. Cas. 969; AI R 1920 PO 
79; 42 A 364; (1920) M W N 338? 18 A LJ 396; 38 
M L J 419; 11 L W 599; 2 UPL R (PO) 75:92 
Bom. L R 553; 32 OL J 121; 27 MLT 319; 25 O 
W N 397(P © 

(5) 48 I A 465; 65 Ind. Cas. 151; A IR 1922P O, 
11; 43 A 469: (1921) M W N 445; 14 L W 162; 26 
O'W N279: 42 M LJ 15; 30 ML T 175;24 Bom. 
LR 599 (P O) oy 
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atthe date of this redemption suit. The 
position of the plaintiffs is as if the mortgage 
suit had not been brought. In such circum- 
stances if the plaintiffs wished to redeem 
the mortgage, they would have had to tender 
either the amount of paddy due under 
the mortgage bond or its equivalent in 
money. It is clear from the terms of the 
mortgage bond that the price fixed in 
the mortgage bond for an arka of paddy 
was the market price prevailing at the 
time. The price was fixed for the purpose 
»of registration and stamp duty. After 
stating the price of the paddy, there is a 
clause which says that the mortgagor shall 
deliver the paddy due or pay the price 
thereof at the market rate. This must mean 
at the market rate prevailing on the date 
of payment. Itis quite clear to my mind 
that the first mortgagee cannot insist upon 
anything more than receiving the amount 
of paddy which would be due under the 
mortgage bond. The plaintiffs would, there- 
fore, be entitled to offer the first mortgagee 
this paddy or its equivalent value in money. 
1 hold that the calculation should be on 
the basis of the price of paddy prevailing 
on the date of this redemption suit. 

The last point for decision is whether the 
first mortgagee should be made liable to 
account for the rents and profits of the 
land received by him for the period during 
which he has been in possession and whe- 
ther the amount found on taking such 
account should be deducted from the amount 
found to be due from the plaintiffs to the 
defendant on the taking of accounts on the 
footing of the mortgage. The learned 
Munsif following the case in Jnanendra 
Nath v. Shorashi Charan Mittra (2) gave 
his opinion that the plaintiffs are entitled 
to this deduction but he has -omitted to 
order this in the concluding portion of his 
judgment. The lower Appellate Court has 
held that the mortgage security having 
been extinguished by the mortgage decree, 
the first mortgagee was not in possession 
as a mortgagee but as an auction: purchaser 
and that be was not liable to account. The 
decision of the learned Judge is based on 
the same view which induced him to reject 
the plaintifis’ claim that they should be 
permitted to redeem on the basis of an 
account to be ‘taken on the focting of the 
mortgage security and not on the footing 
ofths previous mortgage decree. It is in 
my opinion well-settled law that in the 
circumstances of the present case, the mort- 
gage is not extinguished by the decree for 
gale. Solong as the equity of redemption 


subsists, the mortgage must subsist. The 
plaintiffs should be put in the position as 
if there had been no mortgage suit at all. 
This is the view expressed by their Lordships 
in Jnunenira Nath v. Shorashi Charan 
Mittra (2). The mortgagee in possession 
cannot get interest on his mortgage as well 
as the profits realized by him during his 
occupation of the land. An account shall 
therefore be taken of the rents and profits 
realized by him from the land from the date 
on which he went into possession. The 
rents and profits sorealized shall be deduct- 
ed from the amount found to be due to 
defendant No. 1 from the plaintifs on 
account of the mortgage. 

There has been no finding arrived at 
as to the price of paddy on the date of this 
redemption suit. The case shall have to 
be remanded to the trial Court to determine 
this point on the evidence already on the 
record. Thereafter the trial Court shall 
pass the usual preliminary decree for re- 
demption in the light of the observation 
made above. 

He shall have an account taken of the 
amount dus to defendant No. 1 on the footing 
of his mortgage, bearing in mind the observa 
tions made above regarding interest. De- 
fendant No.1 shali account for the rents 
and profits received by him since he was 
in possession of the land and the amount 
found to have been s3 received shall be 
deducted from the amount found to be 
due on the mortgage account. The value 
ofthe paddy shail be calcalated at the rate 
found to be prevailing on the date of this 
redemption suit The period fixed for 
redemption having expired, the Court shall 
fix afresh period. Tae plaintiffs shall be 
entitled tv their costs in both the Courts 
below. This appeal is allowed with costs. 
Leave to appeal under s. 15 of the Letters 
Pateat asked for is refused. 

D. Appeal allowed. 


p 


RANGOON HIGH COURT 
Full Bench 
Civil Reference No. 2 of 1939 
March 20, 1939 
Roseets. U. J., BAGULEY AND Saarpg, JJ. 
J. K. SHAHA—AppPLioanT 
versus 
DULAH MEAH—RESPONDENT 
Promissory note — Consideration — Presumptton— 


Executant admitting signature but asserting that he 
did not sign note in condition inwhich i is filed— 


He must show that it is not what it appeared 


to be, 
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Production of the promissory note itself,once the 
signature is proved or admitted, shifts the burden to 
the maker. Consideration is presumed in the case of 
negotiable instruments and need not be proved 
independently as in the case of an ordinary suit 
founded upon contract. Circumstances may, 
course, exist which would weaken the ordinary pre- 
sumption that a negotiable instrument has been exe- 
‘outed for value received, and when all thefacts 
are before the Court, the presumption raised by s. 118 
of the Negotiable Instruments Act, may be rebutted 
and the burden of proof shifted back to the plaintiff. 
It is, however, in plain contravention of the statute to 
ignore the presumption raised in the first inbtance. 
Consequently, if the plaintiff sues on a promissory 
jote, and the defendant admits, or has had proved 
‘against him conclusively his signature and-or his 
thumb‘impression on the promissory note, but the 
defendant asserts that.he did notsign the promissory 
note in the condition in which it is filed, the burden 
of proof js on the defendant to show that the pro- 
missory note is not what it appeared to be. Hoe Moh 
v. Seédat (1), Overruled. Jagmohan Misir v. Mendhat 
Dube (2), Moti Gulabchand yv. Mahomed Mehdi Tharia 
Topan (3) and Narasamma v. Veerraju (4), relied 


on. 
"C. Ref. made by Baguley, J. 


. Mr. F. 8. Doctor, for the Applicant. 
Mr. A. N. Basu, for the Respondent. 


OPINION 

Roberts, C. J—The questicn in this 
réference is: 

“If the plaintiff sues on & promissory note, 
and the defendant admits, or has had proved 
against him conclusively his signature and-or his 
thumb impression on the promissory note, but the 
defendant asserts that he did not sign the promis- 
sory note in the condition in which it is filed, 
is the burden of proof on the plaintiff or on the 
defendant ?" 

The answer is that in the circumstances 
set out, the burden of proof is upon the 
defendant. By s. 118, Negotiable Instru- 
ments Act, 1881, until the contrary is proved, 
it shall be presumed that every nogotiable 
instrument is made or drawn for considera- 
tion and by s. 20 of the same Ac, where one 
person signs and delivers to another a paper 
stamped in accordance with the law relating 
to negotiable instruments and either wholly 
blank or having written ¿hereon an incom- 
plete negotiable instrument, hethereby gives 
‘prima facie authority to the holder thereof 
to make upon it, or to complete upon it, 
a negotiable instrument, for any amount 
specified therein and not exceeding the 
amount covered by ths stamp. It will be 
seen that the section requires that the 
instrument should be stamped in accord- 
ance with the law and that it should be 
delivered. If the signer intends the docu- 
ment to become a negotiable instrument, it 
is for him to take care that it is issued 
in accordance with his intentions, and for 


hin’ to prove that the person into whose 


hands. it has found its way had nòt in fact 
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the authority to make or eomplete it. If 
he does notintend the document to be a 
negotiable instrument at all, he will not be 
liable for the act of a bailee or thief who 
turned it into one: his signature does not 
operate as an estoppel against him. But 
adopting the words of the learned Judge 
who made the reference, he has to prove that 
the promissory note is not what it appears 
te be. The Order of Reference mentions 
the case in Hoe Moh v. Seedat (1). With 
respect I cannot agree with the decision 
in that case and the following passage” 
in the judgment is, I think, gravely 
misleading: 

“All that the defendant admitted in this case 
was that his signature appeared on the document 
filed. Now it is quite clear that if the plaintiff 
had merely set forth in the plaint that the defen- 
dant's signature appeared on the document without 
any further allegation of fact, his plaint must have 
been rejected as disclosing no cause of action. 
It was a necessary averment tostate that the defen- 
dant had promised to pay him the sum named 
with interest. The admission made by the defen- 
dant did not establish the plaintiff's case, and if 
there had been nothing on the pleadings besides 
the plaint and the defendant's denial, the suit 
must have failed. It is quite true that the faot 
that the defendant's signature appears on the note 
is of very great evidentiary value, and in many 
eases of this natureit might be sufficient corrobora- 
tion of evidence given by the plaintiff himself to 
establish the plaintiff's case. That would depend - 
on the circumstances of the particular case. But 
the defendant did not and never has admitted the 
material propositions of fact which would give 
the plaintiff a right to sue, and the burden of 
proving the loan in our opinion rested on the - 
plaintiff." b 

Production of the promissory note itself, 
once the signature is proved or admitted, 
shifts the burden to the maker. Gon- 
sideration is presumed in the case of 
negotiable instruments and need not be 
proved independently as in the case of 
an ordinary suit founded upon contract. 
The law on this matter is as stated in 
Jagmohan Misir v. Mendhait Dube (2). 
Circumstances may of course exist which 
would weaken the ordinary presumption 
that a negotiable instrument has been 
executed for value received, and when 
all the facts are before the Court, the 
presumption raised by s. llo of the Act 
may be rebutted and the burden of proof 
shifted back to the plaintiffs: see” Mott 


ni 


-Gulabchand v. Mahomed Mehdi Tharia Topan 


(3) and Narasamma v. Veerraju (4). It is 
(1) 5 R 527; 105 Ind. Uas. 361; A I R 1927 Rang’ 
318. 


(2)54 A 375; 135 Ind, Cas, 211;-AI R 1932 All. 164; 
Ind. Rul. (1939) All. 65. 

(3) 20 B 367, e 

tA IR 1935 Mad. 769; 160 Ind. Cas, 768; 58 M 
841; (1935) M W N 528; 42 L W 321; 8 RM 716. ` 
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however in plain contravention of the 
statute to ignore the presumption raised 
in the first instance. Hoe Moh v. Seedat (1) 
cannot be taken as good law and must 
be taken to be, overruled. Advocate’s 
fee five gold mohurs. 


Baguley, J—I agree and have nothing 
further to add to what I said in my 
Order of Reference. 


Sharpe, J.—I agree. 
DC. Answer accordingly. 


ea 


MADRAS HIGH COURT 
Civil Appeal No. 377 of 1933 
: August 17, 1938 
VARADAOHARIAR AND ABDUR RAHMAN, JJ. 
ARAVAMUDHU AYYANGAR AND o1nERS 
— APPELLANTS 
VETSUSB 
RAMANUJA AYYANGAR AND OTABRS 
— REE PONDENTS 

Trust—Trust deed providing that certain person 
was to be trustee during his lifetime and after his 
death, his sons—Suit by sons during lifetime of father 
for possession of trust property and mesne profits 
alleging that father had commitied breach of trust 
and ceased to perform trust — Prayer for declaring 
void, decree passed against father and to which they 
were also parties—Suit as regards prayer for mesne 
profits held not maintainable, but as regards deciara- 
tion that decree was void, held maintainable —Madras 
Hindu Religious Endowments Act (II of 1927), ss. 73 
(1) (a), 57--Word “attached”, whether refers only to 
endowments connected with service in temple. 

A trust deed provided that a person was to be the 
trustee of charities during his lifetime and that after 
his death his sons were to become trustees. The sons 
during the lifetime of their father, brought a suit for 
possession and mesne profits alleging that their father 
had committed a breach of trust, had ceased to per- 
form the trust, and that he had alienated the trust 
property treating it as his own private property. 
They also prayed that a decree obtained against their 
father in a suit to which they were parties should be 
declared void : . 

Held, that as regards mesue profits, the plaintiffs 
were not the present trustees and they were not 
entitled to maintain the suit in that capacity as 
from the mere fact that the father committed a breach 
of trust or totally failed to perform thetrust, it could 
not besaid that the father ceased to be a trustee. 
Ram Charan Dass v. Naurangi Lal (1), Mahadeo 
Prasad Singh v. Karia Bharathi(2) and Rangaswami 
Naiduv. Krishnaswamt Iyer (3), distinguished. 
Ramaswami Goundan v. Singaperumal Kadavul (4), 
relied on. 

Held, also that as regards the prayer for declara- 
tion that the dedree was void, the suit was maintain- 
able asthe sons were parties thereto and their right 
to have the decree set aside did not depend upon 
whether they had become trustees or not on the date 
of the suit, Girish Chandra v. Upendra Nath (6), 

referred to. 

Quere.—Whether. the word “attached” in ss. 73 
and 77, Madras Hindu Religious Endowments Act, 
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can refer only to endowments connected with the 
service in the temple and not to endowments merely 
forthe purpose of feeding pilgrims after food is offered 
to the deity. 

O, A. against the decree of the District 
Court, East Tanjore at Negapatam, dated 
July 25, 1933. 

Messrs. K. Rajah Iyer and R Sun- 
daralingam, for the Appellants. 

Messrs. R. Somasundaram, P. N. 
Manthandam Pillai, C. Rangaswamy 
Iyengar and E. S. Chidambaram Pillai, for 
the Respondents. 

Varadacharlar, J.- Plaintiffs whose 
suit has been dismissed by the lower 
Court on certain preliminary grounds have 
filed this appeal. They sued for recovery 
of possession of certain lands and for 
mesne profits and alsoscught to set aside 
a decree which had been obtained against 
them and their father. They claimed to 
be entitled to possession of the suit proe 
perties on the ground that under Ex. A, 
their grandfather's will, they had become 
trustees forthe charities to which these 
properties they said had been dedicated 
by the said will. They recognized that ag 
per the terms (f the will, their father, 
defendant No.1, would be the trustee, 


during bis lifetime and they would become 


trustees only after their father’s death. 
They accordingly alleged in paras. 5 and 
6 of the plaint that defendant No.1 had 
altcgether ceased to perform the trust, that 
he had alienated the suit properties as if 
they were his private properties, that he 
had in fact gone away to French territories 
and that he is accordingly no longer 
entitled to be in management of the 
trust. On these allegations, they claimed 
that as descendants of defendant No. 1 they 
had become entitled to manage and 
perform the trust. In para. 8 of the 
plaint they referred to O. S. No. 17 of 
1927 on the file of the Sub-Court, Tiravarur, 


_brought bya mortgagee from their father 


impleading therein the plaintiffs also as 
defendants during their minority, For 
the reasons alleged in that paragraph 
and inthe next paragraph, they claimed 
that the decree obtained in that suit and 
the sale held in pursuance thereof were 
not binding apon them or on the trust, 
Defendant No, 1, the father, remained 
ex parte. The other defendants who are 
alienees raised various contentions; and 
numerous issues were framed in the cage 
with reference to those contentions. Issues 
Nos. 4,5 and 9 were dealt with by the 
lower Court as preliminary issues. On 


* the suit in 
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‘these issues, the learned District Judge 
held that plaintiff had no right to 
maintain the suit and dismissed it accord- 
ingly. 

So far asTesue No.4 is concerned, we 
agree with the learned Judge that the 
plaintiffs ure not the present trustees and 
that tbey are not entitled to maintain 
that capacity. Exhibit A 
appoints them as trustees only after 
their father’s death. It might be that the 
father's misconduct or breach of trust 
would justify his removal from office, and 
on such removal, a question might arise 
whether the plaintiffs would not become 
entitled to the office. But we cannot 
accede to the plaintiff's contention that 
merely on the ground of breach of trust 
or even tbe total failure to perform the 
trust orhis leaving British India, defen- 
dant No. 1 ipso facto ceased to be a 
trustee and the plaintiffs directly became 
trustees. The learned Counsel for the 
appellants relied upon the decisions in 
Ram Charan Dass v. Naurangi Lal (1) 
Mahadeo Prasad Sinah v. Karia Bharathi 
(2) and Rangasuami Naidu v. Krishna- 
swami Iyer (3). Those cases only recoge 
nize the right of a de facto trustee to sue 
for recovery of pcssessicn of trust pro- 
perty for the benefit of the trust. It 
cannot be eaid on the allegatiensin the 
plaint in the present case that the plaintiffs 
aie in de facto management of the trust. 
The case falls within the principle of the 
decision in Ramaswami Goundan v. 
Singaperunal Kadavul (4) referred to by 
the learned District Judge. 

It was next contended before us that 
even if the plaintiffs had not become 
trustees under tre terms of Ex. A, the 
Court might, on the allegationsin the 
plaint, treat this asa suit for removal of 
defendant No. 1 from office and for 
appoin' ment of the plaintiffs ag trustees 
and then give the plaintiffs the appropriate 
reliefs. If there was no other difficulty in 
our way, we might have considered the 


(1) 12 Pat. 251; 142 Ind. Cas. 214° A I R1933 P C 75; 
COT A124: Ind. Rul. (1933) PO 56; 14 P L T 185; 37 L 
W 512: 64 M L J 505; (1933) M W N 272; 10 OWN 

455; 37 OWN (1933) A LJ 327; 57 © L J 229; 35 
Bom. L R 530; 178 D 754 (P O). 

(25 57 A 159; 153 Ind. Cas. 1100; AIR 135 P O 44; 
PC 135; (1935) OWN 247; (1935) M 

W 291; 390 W N 433; 68M LJ 499; 
61 CLI ‘199; 271 Eom, L R 333; (1935) A LJ 678; 37 
PL R311 (P O). 


(3) 44M _L J 11€; 71 Ind. Oas. 463; A I R 1923 Mad. 
LT 133. 


276; 17 L W 147; (1923) M W N 84; 32M 
(4) 22 L W°-701; 92 Ind. Cas, 883: A IR 1926 Mad. 
280; £0M LJ 42; 1926) M W N 117, 
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possibility of allowing appropriate amend- 
ments tobe made in the plaint. But it 
seems to us that the objection taken by the 
respondents thatthese reliefs cannot be 
obtained in the suit even if amendments 
to the above effect are allowed is well- 
founded. On the footing that the trusts, 
alleged by the plaintiffs are publie trusts 
they may be either religious or charitable. 
H they are charitable, a euit for the re- 
moval of the trustee malt be governed by 
the provisions of s. 92, Civil Procedure 
Code, if they are religious, the endowment = 
will fall within the definition of a “‘reli- 
gious endowment” under the Madras Hindu 
Religious Endowments Act, and any 
attempt to get the trustee removed from 
office must be made only in accordance with 
the provisions of ss. 57 and 73 of the Act. 
Whatever the position might have been 
before 1935 (as to which see Vythilinga 
Pandara Sannadhi v. Ranganatha Muda- 
liar (5)the amendment made in these two 
sections by Act XII of 1935 provide for such 
reliefs, even in respect of kattalais, and 
we see no reason for not giving full effect 
to the absolute terms of s. 73, cl. 3, which 
precludes any suit in respect of the 
administration or management of religious 
endowments except as provided by the Act. 
It is not known whether the temple in 
which the kattalaisreferred toin Ex. A 

are to be performed is an eracpied ter ple 
or a non-excepted temple. If it is an 
excepted temple, the case will fall under 
8.78, cl. (a) andifit ia a mnonsexcepted 
temple, the case will fall under s. 57. 
We felt some little doubt as to the appli- 
cation of these two provisions to one of 
the charities mentioned in the will, viz, 
that which relates to the distribution of 
food to pilgrims after offering it to the 
deity. Ins. 73(1)(a), as well as in the 
Explanation added in 1935 to s. 57, 
reference is made to endowments attached 
tothe temple, whereas in the definition 
of religious endowments even properties 
endowed for the performance of any charity 
connected with a temple will be included. 
Itis possible to suggest that the word 
“attached” can refer only to endowments 
connected with the service in the temple 
but not to endowments merely for the pur- 
pose of feeding pilgrims after food is 
offered tothe deity. There would have 
been less difficulty if in the amendments 
toss. 57 and 73 the same language as in 


(5) 57 M 362: 150 Ind. Oas. 448; A I R 1934 Mads 
ae M L J 98; (1933) M W N 1235; 39 L W 205; 6 R 
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the definition of religious endowments” 
had been adopted; but we feel little doubt 
that the intention was to make these two 
provisions co-extensive with the definition 
clause. Wemust accordingly hold that 
so far as the suit prays for possession and 
mesne profits, it was rightly dismissed by 
the learned Judge. 

But we do not think that total dismissal 
of the suit was justified. So far as the 
decree in O. S. No. 17 of 1927 on the file of 
the Tiruvarur Sub-Oourt was concerned, 
‚the plaintiffs were parties thereto and 
their right to have the decree therein set 
aside does not depend upon whether they 
have become trustees or not on the date 
of this suit, In Girish Chandra v Upendra 
Nath (6) a Division Bench of the Calcutta 
High Court went the length of holding 
that a prospective trustee may, on the 
analogy of the Hindu reversioner, file 
suits for declarations in respect of 
transactions entered into by the trustee 
in office. We donotthink it necessary for 
the purposes of this case to go so far. We 
do not, however, see any reason why 
persons who were themselves parties to a 
suit should not have the right to sue and 
obtain a declaration that that decree is 
void. Whether the grounds alleged against 
that decree justify a setting aside of that 
decree or not, can be determined only after 
an, enquiry into the merits of those 
allegations. Allthat we now decide is that 
the learned Judge's findings on Issues 
Nos. 4, 5 and 9 will not justify the dismissal 
of the suit so far as it related to the 
decree in O. 8. No. 17 of 1927 The 
issnes relating tothat decree will have 
to be dealt with on the merits. To that 
extent, the decree of dismissal is set aside 
and the case remanded tothe lower Court 
for disposal on the merits. 


As regards costs, we may observe that 
the question raised is not by any means 
free from any difficulty and but for the 
amendments introduced in the Act in 
1935 long after the suit had been instituted, 
it is not impossible that a different view 
could have been taken. In the circumstances 
andin view of the fact that the appeal 
succeeds in part, we direct the parties to 
bear their respective costs so far incurred 
in both the Courts. The appellants will 
pay to the Government the court-fee 
payable on the memorandum of appeal 
except to the extent of the reliefs relating 


* (8) AI R1931 Oal. 776: 125 Ind. Oas. 273; 54 OLJ 
544; 35 O W N 768; Ind. Ral. (1932) Oal. 81. 


to 0. S.No, 17 of 1927. The amount paye 
able by them will be Rs. 82-80. - 


=. Case remanded. 


SIND JUDICIAL COMMISSIONER'S 
COURT 
Criminal Revision Applications Nos. 381 
and 382 cf 1938 
and 
Oriminal Transfer Application No. 27 
of 1939 
March 16, 1939 
Davis, J. O. AND TYABJI, J. 
JASHANMAL J. GULRAJANI AND otages 
—APPLIOANTS 
versus 
EMPEROR — Opposite PARTY 

Criminal Procedure Code (Act V of 1898), ag. 195, 
208, 528-~ Purpose of s. 195, stated—Offence of forgery 
committed in relation to proceedings before Court, 
forming part of same transaction with offence 
which Court is inquiring—Court, if can itself inquire 
into offence of forgery and commit case to sessions 
if necessary—Committal—Purpose of—Scope of 
s. 208— Magistrate cannot refuse to call evidence on 
behalf of accused on ground that accused would 
have opportunity to produce all evidence in Sessions 
Court after his committal—Transfer—Oonventence 
and expediency. . 

The purpose of s. 195, Criminal Procedure Code, 
is not, that one Court should keep check upon 
another, because if that were so, the Court itself 
would not be entrusted with the making of a com- 
plaint as it is under the provisions of the section. 
The purpose of the section is to provide, inter 
alia, that an offence of forgery, for instance, shall 
be inquired into upon a complaint of a Court before 
-which the forged document was produced and not 
upon the complaint of a private individual. It is 
the Court before whom the forged document is 
produced which is to decide whether there should 
be or should not be an inquiry in the first in- 
stance, and as a Court is entrusted by the Legis- 
lature with this discretion and with this power, it 
is entitled itself to inquire into an alleged offence 
committed in relation to proceedings before it, 
when that alleged offence is part of the same trans- 
action, with the offences of which the Court has 
already taken cognizance and the Magistrate can, 
in such a case, convert the proceedings before him 
into one for committal to tha Gourt of Session. 
Sanja Ratnappa v. Emperor (1), followed. fp. 621, 
col. 1.) 

The purpose of committal proceedings is not 
merely to place on record the case for the prosecution, 
but to commit tothe Court of Session for trial an 
offence which, after having heard the evidence for 
the prosecution and for the defence, the learned 
Magistrate thinks has been committed. But while 
it is intended that the prosecution should be 
allowed to adduce all material evidence in support 
of the prosecution case, so it is intended, to be 
fair, that the accused shall also be entitled to 
adduce all material evidence in their defence. It 
is true that under s. 208 (3), Criminab Procedure 
Code, a Magistrate can, for reasons to be recorded, 
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refuse to issue process to compel the attendance of 
any witness. But it doea not mean that the Magis- 
trate shall refuse the application of the accused 
to call witnesses because these witnesses can be called 
thereafter in the Court of Session. A committal 
to the Court of Session is a very serious matter 
indeed for an accused person and he is to be given 
every reasonable opportunity to show that there is 
no ground to commit him to the Court of Session 
because of the evidence he has adduced in his 
defence. Section 208 clearly contem plates 
evidence on behalf of the prosecution and evidence 
on behalf of the accused, or evidence which may 
be called by the Magistrate, if he thinks it in the 
interests of justice. Particularly in a case where 
the charge of forgery is brought for the first time 
against the accused in the course of proceedings 
for other offences, every proper opportunity should 
be given him to meet the charge which ke may, 
with some reason, say has taken him by surprise. 
[p. 622, col. 2.] 

While it is true that convenience and expedition 
are factors to be considered inthe trial of a case, 
it must be remembered that beyond even these 
considerations is theeven more important considera- 
tion that justice should be done, and the necessity 
for expedition should not be allowed to deprive 
the accused of a reasonable opportunity to call 
evidence in defence on acharge of an offence of 
which, at the outset of the proceedings, he had 
no knowledge he would be called upon to meet. 
[ibid.] 

Mr. P. S. Shahani, for Jashanmal, 

Mr. H. T. Raymond, for the Charanjilal. 

Mr. Partabrai D. Punwani, Advocate- 
General, for the Crown. 

Davis, J.C.—We have before us three 
applications relating to an inquiry into 
offences of cheating, criminal misappro- 
priation and forgery, arising from a csm- 
plaint made by one Charanjilal before the 
Sub-Divisional Magistrate, Mirpurkhas. This 
Charanjilal claimed to be a policy-holder 
in the General Assurance Saciety of Ajmer, 
and the two accused upon his complaint 
are (1) Jashanmal, the agent of this Assur- 
ance Society, and (2) his brother Udharam, 
The offences alleged are of cheating and 
criminal misappropriation in relation to 
a sum of Rs. 221-4-0 alleged by the 
complainant to have been paid by him as 
premium to the agent Jashanma), In the 
course of the trial upon the complaint of 
these two offences of cheating and criminal 
misappropriation, a receipt was produced 
by Jashanmal and he offered it by way of 
defence showing that he had actually paid 
the money he had received, into the head 
office of the Company, and this defence was 
met by the allegation that the receipt wae 
a forgery. The Sub-Divisional Magistrate 
considered that there were grounds for 
believing that this receipt was a forgery, 
and he therefore proceeded to inquire into 
this alleged offence of forgery as part of the 
same transaction in which the offences of 
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cheating snd criminal misappropriation 
were alleged to have been committed and 
to treat the proceedings before him as 
ecmmittal proceedings with a view to 
commit the accused to the Court of Session 
to stand their trial on the charge of forgery. 
A point was then taken on behalf of the 
accused that it was not competent for the 
Magistrate himself to inquire into this 
alleged offence of forgery as the bar under 
s. 195 (1) (e) applied, and that all that 
he could do was himself as a Court to 
make complaint before another Court for 
inquiry by this other Court into this alleged 
offence of forgery committed in relation to 
a document produced in the proceedings 
before him. Therefore, we sre asked in the 
first application, to quash the proceedings 
before the Sub-Divisional Magistrate,- not 
so far as they relate to the offences of 
cheating and criminal misappropriation, but 
so far as they relate to the alleged offence of 
forgery. Then. we have a second application 
in which we are asked to set aside an order 
of this learned Magistrate wherein he 
refused to allow the accused to adduce 
evidence in their defence under s. 208, 
Criminal Procedure Code, on the ground 
that the proceedings before him were purely 
committal proceedings and that the accused 
would have ample opportunity to bring 
evidence in his defence before the Gourt 
of Session, Then thirdly, and lastly, we 
have on behalf of the complainant, this 
OCharanjilal, an application for transfer of 
this case to the Court of the same learned 
Magistrate at Naushahro, to which place 
the Magistrate has been now transferred. 
So far as the first point is concerned, 
that is, that it is not competent for the 
learned Magistrate in the course of an 
inquiry into the alleged offences of cheating 
and criminal misappropriation, to inquire 
into the alleged offence of forgery, part of 
the same transaction, with respect to a 
document produced before him in the course 
of that inquiry, we do not think that there 
is any such bar as the learned Advocate 
for the two accused persons contends. It 
is true that if s. 195 is read merely in 
terms and without consideration of its 
purpose, it might be said that a Court could 
not itself inquire into an offence of forgery 
relating to a document produced before it. 
in the course of the inquiry into other 
offences, even if the alleged forgery and 


| other alleged offences formed part of the 


same transaction. But whens. 195 is read 
and considered carefully, we think it ise 
clear that the word “Court”, for instance, 
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in 6. 19) (c) means any “other Court", and 
that it cannot mean that when a Court is 
inquiring into offences, all part of the same 
transaction, and it appears that forgery 
has been committed with respect to the 
document produced in evidence before it, 
it Cannot itself inquire into the offence of 
forgery of which that document is evidence 
and itself commit to the Oourt of Session; 
that it must, as it were, adjourn its pro- 
ceedings, itself go to another Court and 
itself make complaint, The purpose of s. 199, 
Criminal Procedure Uode, is not, we think, 
that one Court should keep check upon 
another, because if that were s3, the Court 
itself would not be entrusted with the 
making cf a complaint as it is under the 
provisions of the section. The purpose of 
the section, in our opinion, is to provide, 
inter alia, that an offence of forgery, for 
instance, shall be inquired into upon a 
complaint of a Court before which the 
forged document was produced and not 
upon the complaint of a private individual. 
It is the Court before whom the forged 
document is produced which is to decide 
whether there should be or should not be 
an inquiry in the first instance, and we 
think ıt unreasonable to say that while a 
Court is entrusted by the Legislature with 
this disereticn and with this power, it should 
not be entitled itself to inquire into an 
alleged offence committed in relatin to 
proceedings -before it, provided “no other 
section of the Criminal Procedure Code 
bars the way, when that alleged offence is 
part of the same transaction, with the 
offences of which the Court has already 
taken cognizance. In support of this inter- 
pretation of this section, we may refer to 
the case in Sanjiv Rainappa v. Emperor (1) 
at p. 498. In that case, a Sub-Inspector 
of rolice was committed to the Court of 
Session for trial of an offence under s. 218, 
Indian Penal Oode. To meet the charge 
against him, he had produced a forged diary 
in evidence on his behalf, and he was 
thereafter further charged in the Oourt of 
Session with an offence of forgery under 
8. 400, Indian Penal Code. It was con- 
tended that the offence of forgery could 
not be inquired into by the Court before 
which the forggd diary had been produced, 
But both the learned Judges were of the 
opinion that this contention could no 
stand. Sroomiield, J. said: i 

“We have not been referred to any other case 
where the question of the necessity for sanction or 
(1) 56 B 488 at p. 498; 142 Ind. Gas, 38g; A I R 1932 
Bom, 545; (1932) Cr. Oas. 777; 34 Or. L J 357; 34 
‘pow. L R 1090; ind, Rul, (1933) Bom, 237, 
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complaint arose in respect of a document alleged 
to be forged which was produced for the first time 
at the tral or in the inqujry preliminary to the 
trial of the forgery itself. The cases cited were all 
cases of production of the document in an inde- 
pendent proceeding. Let us suppose for the sake of 
argument that the Police here had treated this as 
an offence of forgery and not as an offence under 
5. 218. In that case, there could have been no ques- 
tion of moving any Oourt to make a complaint, 
because the document had not been produced in any 
proceeding in Court. The only thing that could be 
done would be to send upthe accused for trial or 
for the magisterial inquiry preliminary to the trial., 
At the same time, of course, the decument alleged to 
be forged, the corpus delicti so to speak, would have 
to be produced in Court, Mr, Velinker’s argument 
would require us to hold that the Court instead of 
inquiring into the case or trying it, could do nothing 
but make a complaint and send it to some other 
Court to deal with. That, I think, would be an absur- 
dity which the Legislature can hardly have intended, 
and it would beequally absurd to require a complaint 
of another Court when the Sessions Judge frames the, 
charge himself. There is nothing in any of the cases 
cited which would make it necessary for us to hold a 
complaint to be necessary in such a case, and in my 
opinion, s. 199 (1) (0) has no application when the 
document which is allegedto be forged is produced 
at the trial of the person alleged to have forged it, 
not haying been produced in any independent 
proceeding.” —. 

We -ihink, therefore, that there was 
nothing to prevent the Sub-Divisional Magis- 
trate in this case from inquiring into the 
offence of forgery which came to lignot dur- 
ing the course oi the proceedings before him 
and of converting proeeedings, which, in the 
first instance, were ina warrant case, into 
proceedings fcr committal to the Court of 
Session. If he were to hold ctherwise, we 
would, for instance, be compelled to find 
that: merely because a Police report 
was sent up against an accused person for 
an offence of simple hurt or grievous hurt, 
tne Magistrate could nut find that there 
wasaprima facie case of murder and 
commit the accused to the Court of Session. 
We think, therefore, ihat the learned Magis- 
trate was right when he said that having 
taken cognizance of these two offences of 
cheating and criminal misappropriation, he 
was entitled also to take cognizance ol the 
offence of forgery whicn was alleged to be 
part of the same transaction and which 
came to light during the proceedings be- 
fore him. ‘Therefore the first revision 
application asking us to quash the proceed- 
ings is to be rejected. 


So tar as the second revision application 
is concerned, that is, the application against 
the order of the learned Magistrate in 
which he refused to allow certain witnesses 
to be summoned by the accused in their 
defence, we think that the learned Magise 
trate bas misunderstood the nature of 
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committal proceedings. The purpose of 
committal proceedings is not merely to 
place:on record the case for the prosecution, 
but the purpose of the committal proceed- 
ings is to commit to the Court of Session 
for trial an offence which, after having 
heard the evidence for the prosecution and 
for the defence, the learned Magistrate 
appears to think there are reasonable 
grounds has been committed. But while it 
18 intended that the prosecution should be 
allowed to adduce all material evidence in 
support of the prosecution case, so it is 
intended, to be fair, that the accused shall 
also be entitled to.adduce all material 
evidence iu their defence, It is true that 
under s. 20s (3), Oriminal vrocedure Code, 
a Magistrate can, for reasons to be recorded, 
refuse to issue process to Cumpel the attend- 
ance of any witness. But it dves uot mean 
that the Magistrate shall refuse the appli- 
cation of tne accused to cali witnesses 
because these witnesses can be called 
hereafter 1n the Qourt of Session. For 
instance, the learned Magistrate in bis 
order ‘when refusing to aliow the accused 
te call a handwriting experi says: 

“In case this Court decides to commut, accused 


will have ample opportunity to produce whatever 
evidence he wishes on his behalf later on.” 


‘It may be, of course, that tha learned- 


Magistrate-is right in the reasons he gives 
as to wuy a handwriting expert should not 
be calied; for instance, that the writing upon 
the recerpt isnot iiselt seriously disputed. 
The signature is the admitted signature of 
the complainant ; the writing in ene body 
of the receipt is in ine adoutted hand: 
writing of accused No. Z But apart irom 
the refusal to compei tue attendauce of 
this particular witness, we du not think it 
is correct for the Magistrate wo reluse tu 
call evidence on behali of accused persuns 
in committal proceedings me:ely because 
they wui bave ample opportunity to pro- 
duce whatever evidence they wisu later on 
when they nave been committed. A com- 
mittal: to ihe Court of Session 18 a very 
serious malter indeed ior an accused person 
and he is to be given every reasonavie 
Opportunity tO show thal tuere is no ground 
to commit him tu tue Court ct Session 
because of ihe evidence he nas adduced in 
his defence. sSeciiun 203,, Uriminal Proce- 
duie Oode, under whicn tue Magistrate 
has acted) says ; 


“(1) The Magistrate shall, when the accused appears 
or is brough} before him, proceed to hear the com- 
plainant (if any), and take in manner hereinafter 
provided all such evidence as may be produced in 
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support of the prosecution or on behalf of the 
accused, or as may be called for by the Magistrate,” 
Tnerefore the section clearly contem- 
plates evidence on behalf of the prosecution 
and evidence on behalf of the accused, or 
evidence which may be called by the Magis- 
trate, if he thinks it in the interests of 
justice. So tnat it cannot be the purpose of 
the section that while the prosecution snall 
be entitled to call all material evidence, the 
defence shall not be entitled to call 
material evidence. And, indeed, one of the 
purposes or committal proceedings and of «= 
tne inquiry which precedes committal to 
the Court of session is, that the case, 
wuether forthe prosecution or the defence, 
snall be properly prepared and put on 
record for trialin the Oourt of Session. 
Therefore we thiuk that we should say that 
with reference to the application on the 
order of the Magistrate refusing to summon 
witnesses, that this question should ve 
considered atresh by the Magistrate before 
whom this case will proceed, because the 
learned Sub-Divisional Magistrate whose 
orders are the subject of these revision 
applications is no longer in Mirpurkhas 
aud will, unless we transier tue case to nim, 
not hold further proceedings. We think, 
particularly in a case like this, where the’ 
charge of forgery is, fur instance, brougat 
for the lirst ume against an accused in 
the course of proceedings for other offences, 
that every proper opporstunity should be | 
given him’ tomeeta charge Which ne may, .. 
with some reason, Bay has taken him by’. 
surprise. ‘the order of tne Magistraie 
Telusing to summon certain witnesses for 
tne defence is therefore set aside. And 80 
far us tne third application is concerned, 
that on the ground of expedition and 
convenience this Case should ‘be sent to 
the pub-Vivisioual Magistrate at Nausnahro, 
we think that tnere is no reason way tms 
case snould pe transferred from Mirpur- 
knas, Muirpurkhas is a railway station aud 
18, therefore, quite, if nob more, as con" 
venient for witnesses from Hyderavad as tie. 
rauwsy station of Nausnabro, an even 
smaller ,place; and waile is is true toat 
convenience and expedition are facbors to 
be cunsidered in the trial of a case, it 
must be remeMvered that beyond even 
tuese Considerations 18 the @ven more m” 
portent Consideration that justice auvuid be 
done, and the. necessity for expedition 
should not be alowed to deprive the 
accused of a reasonable opporiuniy to calp 
evidence in deience on a charge of an 
Oftence of whicn, at tae outset of tue proceed- 
4 = ta 
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ings, he bad no knowledge he would be 
called upon to meet. We see, therefore, 
no reason why we should transfer this 
case from Mirpurkhas to Naushahro and 
the transfer application is refused accord- 
ingly. 


8. Order accordingly. 
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Madras Hindu Religious Endowments Act (II of 
1927), 88. 57, 62, 63—Lifference in procedure in 
framing scheme for excepted and not excepted 
temples— Proceedings by Board for removing heredi- 
tary trustee of excepted temple, under s.57~Some 
enquiry made—No opportunity given to trustee to 
hear what case against him was—Board framing 
scheme and appointing other trustees—Order of 
Board held improper as proper procedure was not 
followed, 

There is a marked line of distinction adopted in 
the Madras Hindu Keligious Endowments Act with 
reference to the framing of schemes for excepted 
temples and for. non-excepted temples. 
detailed inquiry is contempiated in the case of ex- 
cepted temples than in the case of non-excepted 
temples. Zamorin of Calicut v. Krishnan Nambu- 
dripad (1) and Neranna Naidu v. Venkataramayya 
(2), referred to, {p. 644, col. 1] 

Proceedings under ss, is and 57 
Hindu Religious Endowments Act were taken by 
the Endowments Board for the removal from 
trusteeship of a hereditary trustee of an excepted 
temple and for the settlement of a scheme for the. 
administration of the tempie. Uertain reports sub- 
mitted by the Board's olficers were perused and the 
Witnesses produced by the trustee were examined 
but what the case or the Hindu Religious Eadow- 
ments board was against the trustee Was nob 
made clear nor was any opportunity given to the 
trustee to hear the case against him, The Board 
iramed 4 scheme upon the evidence disclosed, and 
appointed three persons for the administration of 
the temple ; 

Held, that the procedure led down for excepted 
temples not having been followed, the trustee was 
prejudiced and therefore the oraer of ‘the board 
was not proper. The mere fact that some enquiry 
was held diu not purport to convert the procedure 
adopted by the Byara under 6.57 into one under 
noe and 63, Madras rindu Keligious Hndowments 
Act. 


A, against the decree of the Court of 
the Subordinate J udge of Anantapur, dated 
February 22, 1934, and passed in O, B. No Ə 
of 1933, 
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Messrs. B. Sitarama Rao and K. Sreeni 
vasa Rao, for the Appellant. 

Messrs. K. Subba Rao and P. V. Raja- 
mannar, for the Respondent. 

Madhavan Nair, Offg. C. J.—One 
Garudachar who claims to be the. 
hereditary trustee of the temple of 
Nettikanti Anjaneyaswami in Kasapuram, 


Gooty ‘taluk, Anantapur District, is 
the appellant before us. Proceedings 
under ss. ls and 57 of the Madras 


Hindu Religious Endowments Act were 
taken by the Endowments Board for his 
removal from trusteeship and for the 
settlement of a scheme for the administra. 
tion of the temple. The appellant claimed 
that the temple was an excepted temple 
and that he was the hereditary. trustee. 
The Commissioners held that there was. 
no proof that the temple is an excepted 
one and they came to the conclusion that 
in the interests of the temple it was 
necessary that a Scheme should be framed. 
They accordicgly framed a scheme and 
appointed three other persons for the- 
management of the temple. There was 
no piace in tne Board ct Management for 
tue present appellant. He then filed a 
suit as contemplated bys. o7 for setting, 
aside the scheme and also a petition 
under s. 84 (2) before the District Judge. 
He contended that the temple was an except- 
ed temple, that he was the hereditary, 
trusies thcreof, that no case was made. 
out for the settlement of the scheme and, 
that if a scneme was necessary a place 
must be givea to him oa the Board of’ 
Management. ‘Tne learned Subordmate 
Judge who tried tne suit agreed with the 
appeliant’s contention tnat the temple ‘is 
an excepted ons and that the ‘appellant 
is tne uereditary trustee, but he decided 
that no case was made out for disturbing’ 
the scheme framed by the Hindu Religious 
Endowments . Board. He also came to the 
conclusion that it was left to the discree 
tion of the Board to appvint the appellant 
as a trustee or not tnougn his hereditary, 
title to the trusteeship was establishea. 
The present appeal is against this decision of. 
tue Subordinate Judge. 

Tne substantial contention urged before 
us by the appellant 18 tnat the order of. 
the lower Oours is vitiated by the fact 
taat proceedings were taken by tne Relie 
gious Endowments Board under s, 57 
which lays down the procedure for settling 
schemes for non-excepted temples, whereas 
the temple in question being an excepted 
temple tae. procedure that should nave, 
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been followed is the one prescribed in 
ss. 63 and 63 of the Act. Wemay mention 
here that it is not contended b. the 
respondent that the finding of the learn- 
ed Judge that the appellant is the here- 
ditary trustee and that the temple is an 
excepted one is wrong. We would, therefore, 
proceed upon that assumption to consider 
this cage. 

There is a marked line of distinction 
adopted in the: Madras‘ Hindu Religious 
Endowments Act with reference to the 
framing of schemes for excepted temples and 
for non-excepted temples. Chapter V deals 
with the procedure to be followed with 
reference to non-excepted temples and 
Chap. VI. deals: with excepted temples. It 
was pointed out-in Zamorin of Calicut v, 


Krishnan Nambudripad (1), that : 

. “the policy of the Madras Hindu Religious Endow- 
ments Act, as seen from a comparison of Chaps. IV, 
V and VI thereof, is to place maths and excepted 
temples, in normal conditions, under much less 
direct and detailed interference from the Religious 
Endowments Board in matters of internal manage- 
ment than ordinary temples,” 


‘In Naranna Naidu v. Venkatramayya (2), 
it was observed by the learned Judges 
that the powers of the Board in respect 
of an “excepted temple” are clearly differ- 
entiated throughout tne Act, This appears 
to be very clear when we peruse the pio- 
Visions contained in Chap. V and those 
contained, in Chap. VI. Under:s. 57 of 
the Act before framing a scheme for a non- 
excepted temple, the Board has to be 
satisued that in the interests of the proper 
administration of the endowments of the 
temple a scheme of administration shouid 
be settled, and when it is so satisfied, it 
may, after consulting in the prescribed 
manner the trustee of the Committee, if 
any, and the persons having interest, by 
order: settle a scheme of administration for 
the endowments of such temple. Under 
B. 62 which relates to excepted temples, the 
Board when it is satistied for reasons 
Mentioned therein that in the interests 
of the prcper administration of the endow- 
ments a scheme of administration snould 
be settled, “may hold an enquizy which 
Shall be conducted in such manner as 
may be prescribed.” Then in s. 63 it is 
stated that after the conclusion of the 
inquiry if the Board thinks that a scheme 
should be settled, it may, after consulting 
in the prescribed manner, the trustee and 


“(1) 54 M 582 at p. 541; 131 Ind, Oas.19;A I R 


1931 Mad. 328. 
* (2) 58 M 862; 156 Ind. Oas, 953; AI R1935 Mad. 
762; 68 ML.J 722; (1935) M. W N 38; 8 RM. vi, . 
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the perscns having interest by order seltlé 
a scneme of administration for the endow- 
ments connected with such math or temple, 
It is obvious that a comparative study of 
these provisions which are important, relat- 
ing to the settlement of schemes for these 
two different kinds of temples reveals the 
fact that a more detailed inquiry is con- 
templated in the case of excepted temples 
than in the case of non-excepted temples. 
Our attention has been drawn tothe rules 
framed under these two sections and they 
also indicated that the inquiry under s, 62 
should be more detailed and thorough than 
what is required under s. 7. As a matter 
of fact no inquiry is contemplated in 
s. 57, What is required is that when 
the Hoard is satistied that a scheme of 
administration should be settled, the Board 
may Consult the trustee, the committee, if 
any, and the persons having interest and pro» 
ceed to settle a scheme. ‘This point is 
emphasised by Mr, Rajamannar who appears 
for the iespondenis. Hé points out that no 
enquiry is contemplated by s.57,but he says 
that an inquiry was held in the present case 
and therefore that enquiry should be 
treated as the inquiry under. s. 62 and 
that unless the appellant is in a position 
to satisfy the Court that he has been- 
Prejudiced, we should not interfere with 
the order of the lower Court. This argument 
means that what has been considered to 
be an important procedure laid dowa by 
the statute may well be ignored, because 
the Commissioners happened to examine 
a few witnesses tendered by the appellant. 
As to what actually took place tnere can 
be no dispute at all. The Oommissioners 
purported to proceed unders, 57 and did 
proceed under that section. Their order 
is headed; “Under ss. 18 and 57”, They 
say that certain reporis submitted by their 
officers were perused. Then reference is 
made to’ the fact that witnesses produced: 
by the appellant were examined, lhis- 
was what actually took place. What the case’ 
of the Hindu Religious Endowments Board 
was against the appellant was not made clear. 
It was simply upon what was disclosed 
in the evidence that the order was based. 
‘hie is not what is contemplated ins, 62. 
Opportunity should be given to the trustee to 
hear what the case against kim is and then ` 
the Board may proceed to ccnsider whether 
a case for the settlement of a scheme has 
been made out. It appears to us that 
since the procedure laid down in the 
statute has not been, followed, the appele 
lant must necessarily be considered to 
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have been prejudiced. Further, the 
Board proceeded on the assumption that 
the appallant was not the hereditary trustee, 
and the whole treatment accorded to the 


question was influenced by that considera. 


tion. ‘If, on the other hand, the Board 
had realized that it was dealing with a 
“party who had hereditary rights in the 
temple, then we think they would have 
certainly followed the procedure laid down 
in Chap. VI. That has not been done 
in this case. In such circumstances, the 
Tgument that some inquiry has been 
made and that the appellant had not 
been able to conclusively show that he 
has been prejudiced thereby is beside 
the point. The appellant's hereditary trustee- 
ship has been accepted asa fact and has 
not been challenged before us. In the 
circumstances we think that he being 
the hereditary trustee of an axcepted 
temple, the case against him should have 
been properly dealt with in the manner 
prescribed in the Act: and since it has 
not been so, we consider thatthe order 
of the Board has not been properly passed. 

The. appeal is allowed and the respon- 
dent will pay the costs of the-appellant 
throughout. 


N.-8. Appeal allowed. 


RANGOON HIGH COURT 
Civil Regular Suit No. 209 of 1937 
February 21, 1938 
`- Braunp, J. 
MAUNG NYI PU—Pratntige 
versus 
EAST END FLLMS—Derenpant 
Copyright Act, 1911, (1 and 2 Geo. V, Ch. 46), 
a. 1— “Authorization” of publication — Copy- 
right of ordinary photograph of an actresa taken 
by fiim company for its own purpose and with 
tte own appardius belongs to that company 
—Another company engaging same actress and placing. 
order for advertisement with owner of cinema, 


journal—Owner of journal publishing advertisement - 


with photograph of that actress reproduced from 
original — There was held “authorization”, of in- 
fringement of copyright by latter company—Minor— 
Minor girl entering into contract with a person to 
act in filmsto be produced by him—Another person 
during her employment inducing her to leave that 


employment—Suis by former person against latter for . 


damages—Maintaitaubility of — Contract Act (IX of 
1872), s. 1L — Contract with minor, if creates legal. 
contractual relationship—Fact that parties themselves 
and their Advocates regarded that they were bound by 
contract, whether makes difference. s 

The copyright of ordinary photograph of an actress 
as à stationary figure when taken by a film company 


for its own purpose and with its own apparatus ber.. 


longs to that company. [p. 629, col, 1. 
183—79 & 80 
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Where another film company which has engaged 
that actress. has placed’ an order for advertisement 
with ;;thez publisher of a cinema journal and the 
publisher inserts in the advertisement a photograph 
of the actréas which: is reproduced from one taken by 
thefirst ‘company, there is ‘authorization’ by the 
second company of the infringement of the copyright 
if the proprietor of that company either knew or had 
reason to anticipate or suspect that the Owner of the 
cinema journal. would publish the photograph ofthe 
actress in infringement of the copyright. 

What is “authorization” explained. 

A man may be liable for inducing another to com- 
mit, an actionable wrong, whatever means he employs; 
or he may be liable for inducing another to do some- 
thing, though not wrongful, to thedetriment of a 

<third party if the means he employs for so inducing 
him are themselves illegal. [p. 627, col. 2.] ; 

Wherea minor girl enters into a contract with a 
person that she would act in certain films tobe pro- 
duced by that person, the contract is not binding on 
her, she being aminor. She is free to leave the 
service, and in doing go, does not commit any action- 
able wrong. If therefore another person induces her to 
leave that service and the person in whose service she 
‘is, brings a suit 7 aenak the labter person for damages 
on account of actionable wrong, the suit must fail 
because in inducing the girl to leave the service, the 
person commits no actionable wrong and it does not 
matter with what motives she wasso induced. The 
suit must also fail on the ground that the means 
employed by that person in inducing her are not in 
themselves illegal, as, pursuagion is not illegal means. 
It is not illegal tooffer a person a salary larger than 
that which he is at the moment receiving. Allen v. 
Flood (1) and De Francesco v. Barnum (3), relied on. 

A person who is Made incompetent to contract by 
s. 11, Contract Act—as for instance, an infant—can> 
not make 8 contract at all in India. In other, words, 
if a minor does purport to contract, that contract 
is not, as it is in England, voidable only at the minor's 
instance but is completely void. A contract with a 
minor does not create alegal contractual relationship 
between the parties. It makes no difference whether 
or not the parties themselves and their Advocates 
considered that they were bound by the contract. 
[p. 627, col. 1.] 

Mr. Foucar,for the Plaintiff. 

Dr. Rauf, for the Defendant. | 

Judgment.—I do not, in this case; 
propese to reserve my judgment, and I shall 
compress it into as small a space as I can, 
because, in my view, the issues are really 
quitesimple. The suit isone by a gentle- 
man named Maung Nyi Pu, who is the sole 
proprietor of a film-producing business 
called the , “A-1 Film Company.” The 
plaintiffs, under that name, have been 
engaged for some little time in producing 
Burmese films for ‘exhibition in Rangoon: 
and in Burma generaliy. Tae suit is brought, 
against a rival concern called “the Hast 
End Films,” of which the sole proprietor’ 
is an Indian gentleman named Anand Singh. 
The-subject-matter of the differences which 
have arisen between the plaintiffs and the 
defendants is a young film actresg by the 
name of Ma Than ‘Tin, otherwise called 
Gracie May Than, Š 
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_. The plaint puts the matter in this way. 
“Ib says by para. 2that Ma Than Tin in 
the years 1935 and 1936 had entered into 
_& contract with the plaintiffs to act in a 
, number of films of their production and, in 
, particular, it seems—there is no dispute 
about this—that on June 22, 1936, Ma 
“Than Tin together with her mother purport- 
“ed to enter into a contract with the plaintiffs 
that she would act in five films for the 
plaintiffs at a salary which, I think I am 
‘right in saying, was to be Rs. 300 for each 
of the five films. Itis right that I should 
say that this so-called contract was the 
third of three contracts that Ma Than Tin 
had had with the plaintiffs, the other two 
being earlier ones in point. of time. And 
I am prepared to accept it for the purposes 
of this judgment, on the evidence that I 
have heard, that it is fair tosay that such re- 
putation as an actress as Ma Than Tin enjoy- 
6d in Burma had been acquired through the 
medium of the plaintiff's pictures in which 
she had been engaged. It seems that only 
two of those five pictures had been completed 
by May, 1937; The first one was a com- 
paratively short one. But the other—a 
picture by the name of “Webagi'’—was of 
such a character that considerable difficulty 
arose both in the photography and in the 
setting of it and, in consequence, it occu- 
pied'a ‘period, I think, of nine months or 
more, In the result, theréfore, up to May 


1937, there had, as I have said, been 
completed only two out of the five 
-pictures in which Ma Than Tin was 


-engaged to act. I am prepared to believe 
that by that time there may have been 
Present in the minds of Ma Than Tin and 
her mother some disappointment at the 
length of time which it had taken to fulfil 
the former engagement, because it should 
be remembered that her remuneration was 
not based on a time scale but upon a fixed 
remuneration for each picture. 

The plaint then goes on to allege by 
para. 4 that the defendants induced Ma 
Than Tin to leave the plaintiff's service. 
I think, perhaps, I had better read para. 4 
in Its entirety : 

- “That in the month of May, 1937, whilst the said 
Ma Than Tin was actually and in fact in the employ- 
‘ment of and in receipt of wages from the plaintiffs, she 
was approached by the defendants and wrongfully 


and improperly induced by them to leave the service 
of the plaintiffs.” 


` And it proceeds, upon that basis, to 
claim agaiust the defendants damages for 
enticing Ma Than Tin away from them 
and inducing her to leave their service. 
The amount of damages for that claimed 
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by the plaintiffs is Rs. 8,000. There is a 
second cause of action pleaded by the 
flaiut, which is to the effect that, after Ma 
Than Tin had left the plaintiffs and had 
entered into an engagement with the 
defendants, the defendants caused to be 
publ shed in the Burmese Oinema Journal of 
June, 1937, and advertisement or announce- 
ment of their forthcoming prcducticns in 
which Ma Than Tin wasto perform and— 
so the plaintifs allege—there was repro- 
duced in that advertisement or announce- 
ment a photograph of Ma Than Tin whick™ 
photograph was the copyright of the plain- 
tiffs. And upon that footing the plaintiffs 
claim against the defendants an injunction 
to restrain them from infringing their 
copyright in the photograph and Rs. 100 
by way of nominal damages. 


` That, then is, in short, the case with 
which I have todeal. And-I will deal with 
itin the order in which I have set it out, 
namely the question of enticing Ma Than 
Tin away from the plaintifis will be dealt 
with frst. Now, the first question that 
arises in this case is whether, as the defen- 
dants have pleaded, Ma Than Tin was, on 
June 22,1836, and in May, 1937, a minor. 
The relevancy is this. If Ma Than Tin was 
a minor, then it is contended that she was 
a person incapable of contracting and, ac- 
cordingly, that ihere could ex hypothest 
have been no relationship founded in con= 
tract between her and the plaintifis, and - 
it is said that if that is 80, then there can 
be in law no enticing away so :s to give 
rise in the plaintifis to any right of action 
in damages against the person who enticed 
her. I have therefore first to determine 
the question what the age of Ma Than 
Tin is. 

I Lave heard some evidence upon this 
question. In particular I have seen the 
girl's father in the witness-box. He has 
sworn quite definitely that she was born on 
September 30, 1921, which, if it is true, 
would make her now rather less than 17 
years of age. In addition to that the defen- 
danis have had her medically examined by 
a lady doctor in Rangoon (Dr. Ferguson), 
who khas ecme here and expressed an un- 
equivocal opinion that Ma Than Tin is 
stil under the age of 18 years. I have no 
real evidence to the contrary, and in face of 
this, I donot find it possible to doubt but 
that I must accept it that Ma Than Tin is 
still a minor. - 'Ihat being so, the next 
question that I have to consider is the effect 
of that fact. The contractual capacity of a 
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minor is dealt with by s. 11, Uontract Act, 
which says : 

“Every person is competent to contract who is of 
the age of majority according to the law to which he 
is subject, and who is of sound mind, and is not 


disqualified from contracting by any law to which he 
is subject." 


And it has been conclusively decided 
by the Judicial Committee of the Privy 
Council, upon that section, that a person 
who is thereby made incompetent to con- 
tract—as for instance, an infant—eannot 
make a contract at all in India. In other 
words, if a minor dues purport to contract, 
that contract is not, as it is in England, 
voidable only at the minors instance but 
is completely void. Upon that view of the 
matter, I am bound to come to the con- 
clusion that, as between Ma Tnan Tin and 
the plaintiffs, there existed in May, 1937, 
no legal contractual relationship. Suca 
attempts as there have been to create such 
a Telationship were, in my judgment, 
clearly void. And it makes no difference 
whether or not the parties themselves and 
their Advocates considered that they were 
bound by the contract. It. is, I think, clear 
that there was no contractual relationsaip 
between Ma Than Tin and the plaintiffs at 
the date on which she left their employment 
in May, 1937. i 

Now, I have heard without interruption 
all thə evidence on both sides relating 
to whether, as a matter of fact, the defen- 
dants did or did not entice Ma Than Tin 
from the service of the plaintifs. But 
before I discuss that question it is right 
that I should, as briefly as possibie, con- 
sider how the law stands upon questions of 
this kind. If, asthe result of a considera- 
tion of the law, it should appear that 
even if tinere were inducement, no cause 
of action would result from it, tuen it 
would, | think, become unnecessary for me 
-to discuss the question of fact wuetuer 
yea or nay the defendanis did induce 
Ma ‘Than ‘Tinto leave tne plaintiif's service, 
Perhaps [ snould add tnat itis quite clear 
that by May lo, ly3i—if not earlier— 
Ma Than Tin bad detinitely expressed to 
the plaintitis her intention of severing 
her connection with them. ‘Tnoatis contained 
in a letter of May Lo, 1907—which is Hx. A-2 
—from a bigaer grade Pleader named 
Maung ro Ba, actiug on benalf of Ma 
Tnan fin, addressed to tne plaintifis. in 
that letter she complains of certain breaches 
by the plaintifie of their agreement and 
says that as they have failed to carry out 
the terms of the contract, she now treais 
it as rescinded. It is quite true that 
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Ma Than Tin in that letter is treating 
herself as being in a contractual relation- 
suip with the plaintiffs. But, as I have 
already said, in view of s. Ll, Contract 
Act, it does not matter in the least in 
what relationship to each other the parties 
themselves considered they stood. The 
substantial thing is that by the Contract 
Act it is definitely provided that, whatever 
their relationship was, it could not be one 
of contract because the minor was incap- 
able of contracting. It is quite clear also 
upon the evidence that at this date, May 
15, 1937, Ma Than Tin had in fact 
ceased to do any work for the plaintiffs, 
and indeed it is one of their complaints that 
she refused totake part in the remaining 
three pictures. On thesame day Ma Than 
Tin signed a contract to appear in a picture 
for the defendants. 

In my judgment the whole of the law 
upon this question is to be found in the 
English casein Allen v. Flood (1). That, 
of course, is one of the best known 
cases in English Law. It is a decision 
of the House of Lords, and it'still stands 
as representing what tne law really is. 
I do not think I am concerned with 
the facts of the case, because they are 
quite different from the facts of this case, 
The whole matter may be put quite briefly by 
taking the well-known passage from the 
speech of Lord Watson at p. 96* of the 
report, He says there: 

“Thera are, in my opinion, two grounds only 
upon which a person who procures the act of 
another can be made legally responsible for its 
consequences. In the firat place, he will incur 
liability if he knowingly and for his own enda 
induces that other person to commit an actionable 
wrong. In the second place, when the act induced 
is within the right of the immediate actor, and 
is, therefore, not wrongful in so far as he is concerned, 
it may yet be to the detriment of a third party; 
and in that case, according to the law laid down 
by the majority in Lumley v. Gye (2), the inducer 
may be held liable if he can be shown to have 
procured hie object by the use of illegal means 
directed against that third party.” | 

So, there are two alternatives. A man 
may be liable for inducing another to 
commit an actionable wrong, whatever 
means he employs; or he may be liable 
for inducing another to do something, 
though not wrongful, to the detriment of 
a third party if the means he employs 
for so inducing him are themselves illegal. 
And at the bottom of p. 9.* Lord Watson 


(1) 1898) A 01;87 L J Q BIN TT L T 717,46 W 
R 258. 
(2) (1853)2 El. & BL, 216; 22 LJ QB 483; 17 Jar. 
ð RR 501. 
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explains what he means by “illegal means.” 
He says: ` 

“According to the decision of the majority in 
Lumley v. Gye (2), already referred to, a person 
who by illegal means, that is means which in 
themselves are in tbe nature of civil wrongs, pro- 
cures the lawful act of anolher, which act 18 cal- 
culated to injure, and does injure, a third party, 
commits a wrong for which he may be made 
answerable.” 

There is only one other pissage that I 
desire to refer to. itis from the speech of 
Lord Macnaghten. He says at p. 151*: 

“I do not think that there is any foundation in 
good sense or in authority for the propositiun that 
a person who suffers loss by reason of another 
doing or not doing some act which that other is 
entitled to do or to abstain from doing at his own will 
and pleasure, whatever his real motive may be, 
has a remedy against a third person who, by per- 
suasion or some other means not in itself unlawful, 
has brought about the act or omission from which 
the loss comes, even though it could be proved that 
such person was actuated by malice towards the 
plaintifs, and that hisconduct ifit could be inquired 
into was without justification or excuse.” 


And he proceeds to give instances of 
the many cases in which a man may with 
impunity cause loss to another, even 
maliciously, so long as he employs no 
unlawful means td cause such joss. And 
he adds at the bottom of p. 152* the 
words: 

“The truth is that questions of this sort belong 


to’ the province of morals rather than to the pro- 
vince of law.” 


The statement with the greatest respect 
is in my View true. | 

There is only one other case that I desire 
to- refer to, and that is the case in De 
Francesco V. Barnum (3j. 1 refer to that 
case because it appears to mè to be so exactly 
in pomt in this case. There, certain 
infants were engaged by an apprentice- 
ship-deed to serve the plaintiff for a 
period of time and they were induced by 
the- defendant to commit a breach of their 
obligations under the apprenticeship-deed, 
whereupon the plaintiff sued the defendant 
jor damages. Now, the point of that case 
was this. Normally, an apprenticeship- 
deed may be binding upon an infant but 
itis not binding if there are provisions 
un the deed ‘which are unreasonable, It 
was held, as a matter of fact, that this 
particular apprenticeship-deed was not bind- 
ing onthe infants by reason of the fact 
that there was therein something which 
was uureasonable, We have therefore 
to my mind an almost exact parallel to 
the present case. We have infants pur- 


3) (1891) 45 Ch. D 430;60L J Oh, 63: ; 
a uT ) ; ; Ob. 63; 63 L T 438; 
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porting to bird themselves by contract, 
which c.ntract proves in reality to be not 
binding upon them at all. Ma Than Tin 
in this case purported to bind herself by 
contract and ıt proves that that purported 
Contract does no exist. In De Francesco 
v. Barnum (3), it was held that inasmuch 
as the infants were not in law in any 
way bound to the plaintiff, the act of 
the defendant, whatever it may have 
been, could have induced no wrongful 
breach of contract by the infants. Ib is 


summed upon in the concluding words” 


of Fry, L. J. in which he says: 

“J hold therefore this instrument is one by 

which the infants are not bound; and consequently 
Mr, Barnum having only enticed them away from 
an employment or contract of a nature which is 
not binding upon them, no action can be main- 
tained against Mr. Barnum." 
- J have, | think, said enough to indicate 
that, in my judgment, the plaintiff must 
fail in their suit sd far as it is based 
upon the footing, that the defendants, even 
it they did, asa matter of fact, entice Ma 
Than Tin away, ccmmitted an actionable 
wrong towards, the plaintifis. At the 
time this happened, in the first half of 
May, 1937, Ma Than Tin was bound by 
no contract with the plaintiffs. She was 
free to leave them, as she in fact did, 
at her will and the plaintifis could have 
had no complaint against her. In leaving 
the plaintifs she committed no wrong and 
accordingly, upon the authority of Allen 
v. Flood (i), it does not, in my judgment, 
matter whether or not sne was induced 
to do it or what were the motives of the 
defendants in inducing her, ii tuey did 
induce her. The suit fails for that reason 
under the first branch of the law laid down 
in Allen v. Flood (1). It fails equally 
under thesecond, for, it cannot be contend- 
ed that the defendants employed any 
means which were in themselves legal 
in enticing Ma Than Tin away from the 
plaintifis’ service, if, indeed, they did 
entice her. Persuasion is not an “illegal 
means”. lt is not illegal to offer a person 
a salary larger than that whicn he 
is at the moment receiving. It ıs not 
illegal to persuade. And, as is finally 
settled, by Alien v. Flood (1), it matters not 
at all what the motive is and whe.her it 
is a malicious one or not. Upon that part 
of the case the plaintifte must, in my 
opinion, fail also. 

That brings me to the other branch of 
the case, which is a comparatively minor 
one, namely the question of copyrignt. 
While in the plaintifi’s employment, Ma 
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Than- Tin was, of course, photographed 
many times. And it appears to be the 
practice of film companies to take what 
they call “Stills”, that is to say, ordinary 
photographs of an actress as a stationary 
figure. It goes without saying, I. think, 
that the copyright of any such photograph 
when taken by a film company for its 
own purpose and with its own apparatus 
belongs to that company. That is what 
happeped in this case, the photograph in 
question being Exs. E-l and Ex-2. Shortly 
„after May, 1937, ‘the defendants were 
minded to insert in the Burmese Cinema 
Journal the announcement or advertise- 
ment which I have mentioned and for that 
purpose they placed an order with the 
publishers of that journal. The actual 
announcement or advertisement is a full 
page one consisting principally of letterpress 
describing the character of the defendant 
company and mentioning a number of its 
directors and officials together with the 
name of Ma Than Tin as one of the film 
starsemployed by the defendant company. 
It oceupies,as I say, one whole page. On 
either side in the middle of the page, 
there appear two photographs, a photograph 
‘of Ma Than Tin being on the right and a 
photograph of Saya Shwe on theleft. There 
is no question in this case but that the photo- 
graph of Ma Than Tin is a reproduction of 
the photograph Fx. E-1. 

By s 1,sub-s. (2:, Copyright Act, 1911, 
the meaning of “copyright” is defined. It 
is defined as meaning “the sole right to 
produce or reproduce the work or any sub- 
stantial part thereof in any material form 
whatsoever” and is made to include, among 
other things, the sole right to produce, re- 
produce, perform or publish any translation 
of the work and to “authorize” any such 


production or reproduction, performance or- 


publication. It is quite clear upon the facts 
in this case that there was no actual publi- 
cation by the defendants. The block made 
from the photograph, Ex. Æl, from which 
this advertisement was produced, was ad- 
mittedly at all material times in the posses- 
sion of the proprietor of the Burmese 
Cinema Journal and was never the pro- 
perty, nor under the control of the defen- 
dants. There is, therefore, no question of 
actual publication in this case by the 
defendants. The question that does arise 
is whether or not the defendants “authoriz- 
ed” that publication. 

Before I deal with the facts, it will be 
snecessary for me to consider for a moment 


what is meant by “authorizing” the publi- ` 
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cation of a work in such a way as to 


infringe a copyright. As I have said, in 
this particular case, the defendants had no 
actual control over either the photograph 
itself or overthe block made from it. But, 
of course, the defendants had control in 
this sense, namely that it was within their 
power to direct what should or what should 
not be inserted in their advertisement. In 
other words, although they did not control, 
the means of reproduction, they did control 
the question of whether there should be 
reproduction at all. And I find that in 
English Law a very wide meaning has been 
given to the word “authorized” in s. 1, 
Oopyright Act of 1911. In Falcon v. Famous 
Players Film Co. (4), Bankes, L. J. refer- 
Ting to certain earlier decisions approves 
of the word “authorized” in this context 
being construed to mean “sanction,” 
“approve” and “countenance.” Those, of 
course, are extremely wide words. And 
again in Performing Right Society, Ltd. v. 
Ciryl Theatrical Syndicate, Ltd. (5) 
Bankes, L. J. again, sitting in the Court 
of Appeal with Scrutton, L. J. and 
Atkin, L. J. accepts a view of the word 
“authorized” which covers anything done 
with the knowledge and connivance of a 
person. In that case the company and its 
Managing Director engaged a band to 
produce a play of theirs. Tha band on two 
occasions performed musical works, the 
copyright of which the plaintiffs were the 
owners. But that was done without the 
knowledge of the Managing Director of the 
company. It was accepted for purposes of 
this case that the band were not the ser- 
vants of the Managing Director or of the 
company. But nevertheless it is clearly 
indicated in the judgments that, if any- 
thing in the nature of even indirect 
evidence of permission or countenance of 
the performance of the works could be 
found, it would be sufficient to constitute 
“authorizing.” Bankes, L. J. at p. 9*, 
savs : 

“In order to succeed, the respondents had to adduce 
evidence either of authority given by the appellant 
for the performance, or of permission to use the 
theatre for the performance, of these pieces. I agree 
with Mr. Henn Collins that the Court may infer an 
authorization or permission from acts which fall 
short of being direct and positive; I go so far as to 
say that indifference, exhibited by acts of permis- 
gion or omission, may reach a degree from which 
authorization or permission may be inferred. It 


(4) (1926) 2K B474;96 L J K B 88; 135 LT 850; 
708 J 756;42T L R666. - : 

(5) (1924) 1 KB 1:92 L JK B8ll; 129 L T 653; 68 
8J 83;39T LR 460. 
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is a question of fact in each case what is the true 
inference to be drawn from the conduct of the 
person who is said to have authorized the perform- 
ance or permitted the use of a place of entertainment 
for the performance complained of. 

In the present case I cannot draw the inference 
which the learned Judge drew from the conduet of 
the appellant. The band was employed and paid 
by the Syndicate: in July 1921, the appellant was 
abroad; there is no evidence that he either knew or 
had reason to anticipate or suspect that the band in 
his absence were likely to give performances which 
would be infringements of copyright.” 


Now, reverting to the case actually before 
me, what upon those principles I have to 
consider is whether there is anything in the 
facts of this care to give rise to a reasonable 
inference that the proprietor of the defen- 


dant company either knew or had reason to. 


anticipate or suspect that the owners of the 
Burmese Cinema Journal would publish 
the photograph of Ma Than Tin in infringe- 
ment of the copyright. First of all I am 
entitled to look at tbe defendants’ own 
written statement, One would have thought 
that, if the defendants had nothing what- 
ever to do with this publication and did 
not even know of it, that would have been 
pleaded quite simply and emphatically by 
the defendants. But that is not so, because 
all the defendant had to say by para. 6 of 
their written statement is this: 

“That the defendant has not yet used the services 
of Ma Than Tin but intends to do so and admits that 
he had advertised the fact of his intention. That the 
defendant denies that he has utilized the photograph 
of Ma Than Tin and further denies that such photo- 
graph, if used, is the copyright of the plaintiff. The 
defendant also denies that the name May Than is 


the copyright of the plaintifi or that he has any 
Tights therein,” 


It isa singular omission that, if in‘fact 
the defendant knew not the least thing 
about it, he did not plead that in his defence 
because it would, of course, have been con- 
clusive. The defendant Mr. Anand Singh 
bas himeelf given evidence, which is to this 
effect: ` 

He was asked this: 

“When you saw that photopraph in the magazine 
did you recognize as to where it came from ? 
Monies pe : 

Question : Did you recognise it as coming f 
the A-1 Film Co. ? s E 

Answer: No. 

“Question: Did the publisher of this magazine 
tell yoa that he had this photograph and that he 
would ure it? 

Answer :. He said he had blocks and that he 
would use them. 

Question: And you agreed to his doing so ? 

Answer: After that. When he published it I 
never knew. 

Question : Before it was published you asked him 
to ye in the photograh if he had any ? 

newer: No 


Question :* Was Mr, Talukdar instructed that 
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these photographs had been published without your 
consent ? ‘ } $ : 
Answer: I never went myself to instruct. 


Question: Did you tell your clerk who went? 
Answer: Yes. 
Question: That these photographs had been pub- 


lished without your knowledge and consent ? 

Answer: IT did.” 

The particular answer to which I want 
to draw attention isthe answer “He said 
he had blocks and that he would use them.” 

That must,of course, in grammatical 
English refer to some period before the 
actual publication. I am not prepared upon 


my estimate of the reliability of. Mr. Anand , 


Singh's evidence which I formed when he 
was in the witnesssbox, to accept this 
story that he was unaware of the fact that 
these photographs were going to be used in 
this advertisement, The proprietor of the 
Burmese Oinema Journalhas also been in 
the witness-box and has told me tbat he 
received no instructions from Mr. Anand 
Singh and that he did not communicate: 
with him in any way in respect of these ad-- 
vettisements. That, ifitia true, supports 
Mr. Anand Singh, and I am bound equally 
to reject it. Iam much fortified in taking 
that course by the correspondence. On June 
2-, 1937, Messrs, Hartnoll, Paget and 
Foucar on behalf of the plaintiffs, wrote to 
the Hast End Film Company complaining, 
inier alia, about the insertion of this picture: 
in the advertisement and on July 1, 1937, 
Mr, Talukdar, on behalf of the defendants, 
replied to that letter. Again, itis striking 
that Mr. Talukdar had at that time no 
instructions to put forward what, had it 
been true, would have been the simplest of 
all defences, namely, that it was done with- 
out the defendants’ knowledge. Instead 
what Mr. Talukdar does write (and I must 
assume that it was in accordance with in- 
structions) was this : 

“My clients have no knowledge whether Ma Than 
Tin's photograph is your clients’ copyright. The 
publication with her photograph was done by my 
clients with her consent.” 

In the face of that, in the face of the 
improbability of the proprietor ofa cinema 
journal putting in a photograph into a 
client's advertisement without any instruc- 
tions at all and in the face of the pleading 
I am not, as I have already said, prepared 
to accept the denial of Mr. Anand Singh to 
the effect that he knew nothing about this. 
That being so, I have come tẹ .the conclu- 
sion a8 a matter of law, that there has 
been an “authorization” by the defendants 
of the infringement. of the copyright which 
has taken place inthis case. That being so, 
the plaintiffs will succeed upon that issue. 
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The result therefore of this. case will be 

thie, So far as it claims any relief other 
than relief in respect of the infringement 
of copyright I have mentioned. it will be 
dismissed. So far as the iafringement is 
concerned, the defendants have offered the 
Court an undertaking, for themselves and 
on behalf of their servants and agents, 
that they will not infringe the plaintiffs’ 
copyright in the photcgraph E-l exhibited 
in this case. In addition to accepting that 
undertaking, there will be a decree upon 
that issue for damages of Rs. 100. 
° As regards costs, the defendant have suc- 
ceeded upon the major issue and failed upon 
the minor issue. Asa matter of calculation 
1 have come to the conclusion that the costs 
as between these two issues ought to be 
apportioned in the proportions of four and 
one. In other words, I think that the de- 
fendant should be entitled to four-fifths of 
their costs of this suit, and the plaintiffs 
should be entitled to one-fifth of their costs 
of this suit. And I think that can be best 
expressed if I order the plaintiffs to pay to 
the defendants three-fifths of the defendants’ 
costs of the suit. Accordingly, I shall make 
an order forthe payment by the plaintiffs 
to the defendants of three-fifths of the 
defendants’ costs in the suit, Advovate’s fee 
ten gold mohursfor each day of hearing. 
The Advocate’s fee will, of course, be simi- 
larly apportioned between the parties. Dr. 
Rauf will be good enough to settlea draft 
of the minutes of the decree for the assiste 
ance of the Registrar. 


8. Order accordingly. 


MADRAS HIGH COURT 
Second Civil Appeal No. 266 of 1934 
. October 7, 1938 
: WADSWORTH, J. 
PAPATHI AMMAL AND otaues—ApprLLANTs 
š versus 
DORAISAW MY NAIOKER AND OTHERS 
DergnpanTs—RESPON DENTS 
Gift—Revocation—Registered-deed of gift of im- 
movable property—If can be revoked before its 
acceptance by donee—English Law—Transfer of 
Property Act (IV of 1882), s. 122. 

England a gift is presumed to have been 
accepted by the donee, even if the donor knows noth- 
ing about it. But this presumption does not apply 
in India; sucha presumption would be inconsistent 
with the provision of s 122 of the ‘Transfer of 
Property Act. In India, a donor jis entitled to 
revoke a registered-deed of gift of immovable 
property prior to its acceptance by the donee. 
Anandi Devi v. Mohan Lal (1), referred to. 
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S. O. A. against the decree of the Oourt of — 
the Subordinate Judge of Ohingleput in 
A. 8. No. 20 of 1932 (A. S. No. 159 ot 1931) 
District Court Chingleput, preferred against 
the decree of the Court of the Dis- 
trict Munsif of Maduranthakam at 
Ohingleput in O. S. No. 301 of 1930(0 5. 
No. 20 of 1930, Dictrict Munsif’s Court of 
OConjeevram). 

Mr. P. Muthukumaraswami Mudaliar, for 
the Appellants. 

Mr, K. S. Champakesa Iyengar, for the 
Respondents. 

Judgment.—This appeal raises a ques. 
tion of the right’of a donor to revoke a ' 
registered deed of gift of immovable proe | 
perty prior to its acceptance, The donor is 
the Ist defendant. He executed the deed 
Ex, A, dated March 14, 1917, giving his proe 
perties to his mother and his wife, her 
issues, if any, with a remainder to a nephew 
under whom the plaintiff claims. It has 
been found as a fact that; although this 
deed was registered, there was no change 
of possession and no delivery of the deed 
to the donors nor was there any acceptances 
by them, By s. 122 ofthe Transfer of Pro-’ 
perty Act, a gift is made a voluntary 
transfer from the donor to the donee, 
accepted by or on behalf of the donee. The © 
acceptance must be during the life-time of ` 
the donor, andif the donee dies before 
acceptance, the gift is void under s. 123; 
ifthe gift relates to immovable property, 
it must be made by a registered instrument; 
duly signed and attested. In England it 
is undoubtedly the law thata giftis pre- 
sumed to have been accepted by the donee, — 
even ifthe donor knows nothing about it. 
But Ihave no doubt that this presumption 
does not apply in India, As has been point» 
ed out by the Allahabad High Oourt in 
a case of Anandi Devi v. Mohanlal (1), ° 
such a presumpticn as is recognised in 
England would be inconsistent with the 
provision of s. 122 of the Transfer of Pro- 
perty Act that the gift is void ifthe donor 
dies before acceptance. We may take it 
therefore that the present gift, though the 
deed was executed and registered by the 
donor, was an incomplete gift at the tims 
of its cancellation in 1922, because it had 
not been accepted. It is contended by Mr. 
Sitarama Rao for the appellant that even 
though the gift is not complete until its 
acceptance, the registration of the gift deed 
takes away the power of revocation from 
the donor. 

(1) 54 A 534; 


137 Ind. Oas. 756; A IR 1932 AN, 
444; (1932) A L 


J 335; Ind. Rul, (1932) Alt. 356, 
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The argument, as I understand it, is 
that he having duly executed the deed 
and having solemnly registered it, he bas 
done all that he ought. to do to validate 
the gift and cannot take advantage of the 
non-acgeptance of the gift by the donee in 
order to nullify his own act. 

‘This contention appears to be built up 
mainly on one sentence in the decision in 
Pacmarathi ` v. Shrinivasa Kampati (2), 
were apparently referring to the Full Fench 
decision in Venkati Rama Reddi v: Rama 
Reddi (3), though tke report wrongly refers 
to the. decision in Gangadhara Mudali v. 
Saihasiva Vudali (4, which refers to 
another matter. Abdur Rahim, J. says that 
-the Full Bench decision referred to certainly 
does not gosofar. All thatit Jays down 
is.that ifthe donor bas done all that he is 
in his power to complete, the gift either by 
having it registered or by handing it to 
the donee, then he cannot afterwards re- 
tract the gift. With great respect to the 
learned Judge if I am correct in my infer- 
ence that his observation really relates to 
the former case, it seems to me that he bas 
somewhat overstated the effect of the Full 
Bench decision to which he referred. I 
must remark that the learned Judge him- 
self: was a party to that Full Bench deci- 
sion and may possibly be speaking with 
recollection of things said in tbe course of 
the hearing which are not embodied in the 
judgment. But the judgment itself relates 
to a case in which the donor got it regis- 
tered. What the learned Judge point out 
is. that in sucha case the document that a 
donor who has left his gift incomplete can- 
not be compelled to complete it, has no 
application. So faras he is concerned, he 
has by executing the deed, done all that he 
need do, for registration can be effected 
even without his co-operation. This decision 
has been considered by the Privy Oounecil 
in Kalyanasundaram Pillai v. Karuppa 
Moopanar (5) and their Lordships approve 
the statement of law subject to the proviso 
that the gift must have been accep'ed by 
or on behalf of the donee during the life-time 
of the donor in order to satisfy the require- 
T TL W 339; 44 Ind. Cas, 483; A IR1918 Mad: 
PoE soy Poe re 707; AI R1917 Mad. 
iT; ; ; ; 
Miwa 113, gies 20M L T 450; (1917) 
108, DA i Zi nd. Cas. 192; AIR1918 Mad 

{5) 50 M 193; 100 Ind, Cas, 105; A IR1927 PO 
42; $4 I A 89; 25A L J 113; (1927) M W N 149; 4 
2 O W ONDO, ne ae J 348: 38M L 
629 is 0 4438 (P Ch. ee ee 
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ments of s. 122. It seems’ to me apparent 
that registration cannot convert that which 
is not a complete transfer into a complete 
transfer. Noone would ever contend that 
if a mortgage deed has been invalidly 
executed, the mere fact ofits registration 
would give it any validity which it bad not 
got similarly if a gift is complete except 
for the acceptance of the donor. I do not 
see how registration can make it anything 
more than an incomplete gift and if the gift 
is incomplete for want of acceptance by the 
donee. I know of no principle of law which 
would lay the donor from revoking it. Re-* T 
gistratation is a necessary formality fora |. 
gift of immovable property tohave full force. 
But registration will not confer upon any `` 
invalid transfer a validity which is enact-...: 
ing on the very substance of the transac-~ 
tion. In the result, I dismiss the appeal 

with costs of the contesting respondents, 


N.-D. Appeal dismissed, 


ed 


LAHORE HIGH COURT 
Execution Second Appeal No. 936 of 1938 
February 3, 1939 

DaALIP SINGH, J. 

. ANJUMAN IMDAD BAHIMI QARZA 
Turouea MOHAMMAD AKBAR, 
LIQUIDATORE —DEORBE-HOLDER— 
ÅPPRLLANT 
versus 
IMAM DIN— JUDGMENT-DHBTOR—- 


REsOPpNDENT. 

Co-operative Societies Act (II of 1912), ss. 42 (b), 21 
-~Society dissolved — Certain members adjudged in- 
solvents — No Liquidator appointed until after dis- 
charge of insolvents — Their liability as members, if 
provable under 8. 34 (2), Provincial Insolvency Act 
(V of 1920)—“Member", meaning of —Person, if ceases 
to be member by his adjudication a2 insolvent. 

Where certain members of a Co-operative Society 
are adjudged insolvents before the Society is dis- 
solved, and a Liquidator is not appointed until 
after the discharge of the insolvents, the liability of 
the insolvents as members of the Society is not prov- 
able under the terms of s. 34 (2), Provincial In- 
solvency Act. Under s. 42 (b), it is the Liquidator 
alone who can ascertain and fix the liabilities of the 
members. Therefore untila Liquidator is appointed, 
it cannot be said that there isany debt or liability — 
certain or contingent- which can affect the members, 
The Liquidator is not, therefore, debarred from fixing 
the liability of the insolvents as members, under 
the provisions of the Provincial Insolvency Act. 

“Member” obviously means member at the date of 
the dissolution of the Society in s. 4%(6), Oo-operative 
Societies Act. 

A person does not cease to be member of the Society 
by his adjudication as insolvent. os 

Ex. 5. A. from an order of the Additional 
District Judge,- Shahpur at Mian wali, dated, 
April 23; 1938, 
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Mr. Khurshid Zaman, for the Appellant. 
4 Mr. Ghulam Mohi-ud-din, for the Respon- 
ent. ` 

Judgment —The facts of this case are 
that a certain Cc-operative Society, the 
Anjuman Imdad Qarza Bahimi, Kbushab, 
was dissolved on February 3, 1933. It 
seems that a Liquidator was not appointed 
until] 1937. On May 20, 1937, he made 
orders against-the two respondents, hold- 
ing them liable to pay various sums under 
s. 42 (b), Co-operative Societies Act. Both 
. these respondents had been declared insol- 
“vents on October 10, 1932, and had been 
< discharged on November 2 , 1935. In ere- 
cution proceedings by the Liquidator, the 
respondents objected that they were not 
< .iable to pay the amounts fixed by the 
Liquidator because the Liquidator had no 
jurisdiction to pass any orders against them 
after their discharge in insolvency proceed- 
ings. Tbe Liquidator objected that the Civil 
Court tould not challenge the validity of 
the liquidation order, and issues were fixed 
on these two points. The trial Court held 
that the debt could have been proved in 
the insolvency proceedings and that the 
Liquidator was not therefore justified in 
passing any orders against the respondents; 
but he held that the Civil Court could not 
question the validity of the orders of the 
Liquidator; it was not ultra vires and 
therefore he overruled the objection of the 
respondents. On appeal the learned Addi- 
tional District Judge held that the respon- 
dents had ceased to be members of the 


Society on their adjudication as insolvents ` 


on October 10, 1932. Hence by virtue 
of s. 23, Co-operative Secieties Act, their 
liabilities as past members come to an end 
two years after they ceased to be members. 
Oonsequently, the Civil Courts had jurisdic- 
tion and could give relief. On the merits 
he ‘held that as the Society had gone into 
liquidation before the respondents were 
discharged, it could have the liabilities of 
the respondents determined and enforced 
in the Insolvency Court in accordance with 
8. 34, Provincial Insolvency Act. Ag it had 
not taken any such steps, the respondents 
were discharged from all liability under 
B. 44 (2), Insolvency Act. 

The case is not free from difficulty. It is 
quite clear that the respondents did not 
cease to be members of the Society by their 
adjudication as insolvents on October 10, 
1932. ‘This has not béen contested by the 
learned Counsel for the respondents and is 
clear under s. 21 of the Act and s.. 7 of the 
by-laws of the Scciety. No question of s, 23 
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arises. for these respondents were adjudged 
liable as members of the Society and not as 
past members. “Member” obviously means 
member at the date of the dissolution of 
the Society in s., 42 (b). The question 
remains, however, whether the liability of 
the respondents was a debt provable in 
insolvency within the meaning of s. 3t (2), 
Provincial Insolvency Act. The words of 
that section are extremely wide. But on 
the whole I am of opinion that in the 
circumstances of this cise it is not possible 
to hold that the liability was provable under 
the terms of s. 34 (2) for the reason that no 
Liquidator was appointed upto 1937, by 
which time the respondents had been dis- 
charged. Unders. 42 (b), itis the Liquidator 
alone who could ascertain and fix the 
liabilities of the respondents. Therefore 
until a -Liquidator was appointed, it could 
not be said that there was any debt or 
liability, certain or contingent, which could 
affect the respondents. [ do not express 
any opinion as to what the prsition would 
have been if a Liquidator had been ap- 
pointed by the Registrar before the date of 
the discharge. 

I therefore accept the appeal, holding 
that the Liquidator was not debarred. under 
the provisions of the Provincial Insolvency 
Act from fixing the sums he did as payahle 
by the respondents, and that the respon- 
dents having been made liable as members 
and not as past members, no question of 
s. 23 arises, The objection is, therefore, 
overruled. Inthe circumstances, [ make no 
order as to costs. As the point is not free 
from difficulty, I will allow a Letters Patent 
Appeal, if applied for. 


8. Appeal allowed. 


MADRAS HIGH COURT 
Civil Revision Petition No. 654 of 193/ 
April 23, 1938 
MADHAVAN Naik AND ABDUR RAHIMAN, JJ, 
S. MUNIYANDI PILLAI—PLAINTIPF 
— PETITIONER 
versus 

MUTHUSAWMI SERVAI AND ANOTAEB 

—Degrenpants Nos. Z AND 3— RESPONDENTS 

Hindu Law—Debts—F ather—Aryavaharika debt—~ 
Liability of sons—Debt due to subscriber of chit 
fund by deceased stake-holder ig Avyavaharika— 
Sons are not liable for such debta. 

The stake-holders conducting a chit fund are 
personally responsible for the refund of the money 
to the subscriber but in a suit by a subscriber of 
a fund against the sons of a deceased stake-holder 
for the recovery of money subscribed by him to the 


634 


fund, the sons are not liable for the debt of the 
deceased father as the debt is in the nature of 
an Avyakaharika debt, 1 e. it was founded upon a 
criminal offence committed by the father as con- 
ducting a chit fund is an offenca under s. 294-A, 
Penal Code. Sesha Ayyar v. Krishna Ayyar (1), 
Muthusami Servai v, Moitheen Pitchat Rowther (2) 
and Toshanpal Singh v. The District Judge of 
Agra (4), relied on. 

O. R. P. under ss. 25 of Act IX of 1887 
and 224 of the Government of India Act 
praying the High Court to revise the decree 
of the Court of the Subordinate Judge of 
Sivaganga, dated January 18, 1937, and 
passed in Small Cause Suit No. 123: of 
1936, 

Mr. L. S. Veeraraghava Aiyar, for the 
Petitioner, 

Mr. V. Ramaswami Aiyar, for the Res- 
pondents. 

Madhavan Nalr, J.—īIn this case the 
plaintiff, a subscriber to a chit find con- 
ducted by the lst defendant and the 
father of defendants Nos. 2 and 3, sued 
for the recovery of money subscribed by 
him to the chit fund. A decree was given 
in his favour as against the lst defendant 
but the suit was dismissed as against 
defendants Nos. 2 and 3, the sons of the 
deceased stake-holder, The decree as 
against the lst defendant was based upon 
the Full Bench decision reported in Sesha 
Ayyar v. Krishna Ayyar (l). In that case 
it was held that the stake-holders were 
personally responsible for the refund of 
the money to the subscriber and.that they 
in conducting the chit fund committed 
offence under s 294-A, Indian Penal Code. 

In this revision petition it is argued that 
the lower Court should have given a 
decree against defendants Nos. 2 and 3 
also. The question whether the sons of 
a deceased stake-holder are Hable to pay 
their father’s debt out of joint family 
properties in their hands in a case pre- 
cisely like the present was ‘raised in 
Oo. R. P. No. 303 of 1936 decided by 
Horwill, J. The decision is reported in 
Muthusamt Servat v. Moitheen Pitchai 
Rowther (2). The learned Judge held that 
the sons were nit liable because he was of 
opinion that the debt was in the nature of 
an Avyavaharika debt, 7. e., it was founded 
upun a criminal offence committed by the 
father. In support of that conclusion he 
relied upon a decision of this Court in 


(1) 59 M 562; 162 Ind. Cas. 68; A IR 1936 Mad. 
225; 70 M L J 36; 43 LW 77; (1936) MW WN 89 
(2); 8. R.M 908 (F B). 

(2) (1937) 1 ML J 231; 169 Ind. Oas. 525; 45 L 
A 244, Ad R1937 Mad. 344; (1937) M W N 512; 10 


'e 
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Muthammal v. Sivakami Ammal (3). In 
that case it was pointed out that the sons 
were not liable for the father’s debt if 
the debt of the father arcse out of conduct 
on hie part which is utterly repugnant 
to good morality or is grossly unjust, or 
flagrantly dishonest. (see judgment of 
Venkatasubba Rao, J., “at p. 6214) I, who. 
was a party to that decision pointed out 
thata Hability which arose out of the 
commission of an offence by the father has 
always been held to baimmoral and that 
such a liability need not be discharged | 
by the sons, since liability of the fatherin ° 
the present case arose out ofa transaction 
which was held in Sesha Ayyar v. Krishna 
Ayyar (1) to be illegal, we must hold that 
defendants Nos. 2 and 3 are not liable for. 
the debt of their deceased father, In our 
opinion the present case falls exactly within 
the decision of Horwill, J., in Muthusamt 
Servai v. Moitheen Pitchai Rowther (2).. 
We may also in this connection refer to 
a recent decision of the Privy Council in 
Toshanpal Singh v. The District Judge of 
Agra (4), In that case the Secretary of 
a School Committee who was in charge 
of a fund deposited with the bank, was 
authorised to draw upon if for certain 
specific purposes connected with the school. 
After bis death the committee sued the sons 
to recover from them out of property left 
then by their father or out of the property 
oftheir joint Hindu family an alleged- 
deficiency in the fund, The deficiency 
amounted to Rs. 42,993 and according to the 
father’s own admission Rs. 30,016 of it was 
due to drawings by him for purposes of: 
other than those authorised. It was held 
by the Privy Council that the drawings 
in. question were criminal breaches of trust 
Within s. 405, Indian Penal Code, and that 
under Hindu Law the sons tothat extent 
were not liable but that they were liable for 
the balance cf the deficiency as they had 
not shown thatthey were not under a 
pious obligation in respect of it. This 
decision lends additional support to the con- 
clusion arrived at by Horwill, J, in Muthu- 
sami Servai v. Moitheen Pitchat Rowther. 
(2). In our opinion the decision of 
Horwill, J., is correct and the decree of the’ 
lower Court exempting defendants Nos. 2 
and 3 from liability is right, : 
(3) 21 L W 606; 90 Ind. Oas. 185; (1925) M W: 
N 371; AIR 1925 Mad. 831. ; 
(4) 56 A 548; 151 Ind. Oes. 33; 7 RP O 39;11 O 
W N 1124; 40L W 420; (1934) AL J 925; AI R 
1934 PO 238; 39 OWN 145; 68 M L J 1; 16P L- 
T 25 (P 0).. : ° 
*Page of 21 L. W.—[Ed.] ee i 
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This Oivil Revision Petition is dismissed 
with costs. 


N.-3. Petition dismissed. 
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CALCUTTA HIGH COURT 
Appeal No. 84 of 1937 
February 16, 1939 

R. O. MITTERE AND KHUNDKABR, JJ. 

NAGENDRA NATH KAR SARKAR— 
APPELLANT 
versus 

Babu PRAMATHA NATH GUHA, 

REGEIVBR AND OTaBBS—RESPONDENTS 
Provincial Insolvency Act (V of 1920), a 53— 
. Onus to prove want of good faith—Preferential 
- transfer to one creditor in satisfaction of existing 
debt due to him—Purpose of transferee only to 
secure his own debt and property not worth much 
more than amount of such debt—Transfer, if 
fraudulent—Civil Procedure Code (Act V of 1908), 
s. 64—Claim of attaching creditor, whether enforce- 
able under attachment after vesting of property in 
Receiver—Whether objection under 3.64 is within 
scope of ss. 4 and 53, Provincial Insolvency Act. 

The onus to prove want of good faith on the 
pars or the transferee is on the Receiver. [p.. 639, 
col. 

Where the transfers are sought to be avoided not 
under s. 54 but unders. 53, Provincial Insolvency 
Act, a preferential transfer of property to one 
creditor in satisfaction of an existing debt due to 
him is not fraudulent; as to other creditors, 
although the debtor in making the transfer in- 
tendéd to defeat the claims, and the transferee had 
knowledge of such intention, if the only purpose of 
the latter is to secure his own debt and the prop- 
erty is not worth materially more than the amount 
of his debt. Lala Hakimlal v. Mooshabhur Shabu 
(1), reliedon. [4béd,] 

Quaere.—It is doubtful whether the claim of an 
attaching creditor can be said to be enforceable 
under the attachment after the property had vested 
in the Receiver, and equally doubtful whether an 
objection based upon s. 64, Civil Procedure Code, 
is properly within the scope of s. 4 or 5,53, Pro- 
vincial Insolvency Act. 

A. from the original order of the Dis- 
trict Judge, Mymensingh, dated September 
30, 1936. 

Messrs. Birendra Kumar De, Paresh 
Lal Shome and Abani Kanta Roy, for the 
Appellant, : 

Messrs. G. C. Das, Sudhir Ch. Chaudhuri 
and Tarun Kumar Dhar, for the Respon- 
dents. 

Khundkar, J.— This appeal arises out 
of insolvency proceedings, and is directed 
against an order of the learned District 
Judge of Mymensingh dated September 
30, 1936, by which he annulled certain dis- 
positions regarding immovable property 
made by the insolvent Surendra Nath 
Sarma Sarkar, Surendra was adjudicated 
insolvent on May 18, 1935, on his own 
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application under s. 74, Provincial Insole 
vency Act. On June 1, 1935, one Mahen- 
dra Chandra Saha, creditor No. 6, applied 
for annulment of the transactions in ques- 
tion, a Receiver was appointed and he 
held an inquiry and made a report. 
On September 17,1935, the Receiver filed 
three petitions praying that three res- 
pective transactions made by the insolvent 
be declared void as against the Receiver. 
The documents by which these transactions 
were effected were, firstly, a deed of gift 
Ex. 2, dated January 25, 1927, executed 
by the insolvent in favour of his wife; 
secondly, a mortgage Ex. O, dated March 
15, 1927, executed jointly. by Surerdra 
and his wife in favour of .one Nagendra 
Nath Kar Sarkar, the appellant before us; 
and thirdly, a deed cf sale Ex. D, dated 
November 21, 1933, executed jointly by 
Surendra and his wife in favour of 
Nagendra. 


Before dealing with the issues framed 
by the learned District Judge, it would be 
convenient to set out the relevant facts as 
far as may be in chronological order, 
Surendra was originally in possession of 
certain immovable properties which includ- 
ed two taluks known respectively as 
Taluk Krishna Kinkar and Taluk Kali 
Kanta. Surendra being indebted to the 
appellant Nagendra to the extent of 
Rs. 350 took afurther loan of Rs. 1,150 
from the appellant, and as security for 
the total sum of Rs. 1,500 executed in 
the appellant's favour on June 2, 1925, a 
mortgage (Ex. O) of Taluk Krishna Kinkar, 
On December 21, 1926, Surendra borrowed 
money from his landlords, and executed 
two further mortgages of Taluk Krishna 
Kinkar in their favour, apparenty with- 
out disclosing the existence of the first 
mortgage. On January 25, 1927, Mahendra 
Chandra Saha to whom Surendra was 
also indebted on a number of money bonds 
filed a suit against him being Suit No. 166 
of 1927 of the Netrokona Munsifi, and in 
that suit Mahendra obtained on January 
26, 1927, an order of attachment before 
judgment of Surendra’s properties. It is 
alleged that in pursuance of that order an 
attachment was actually effected of Taluk 
Kali Kanta. In Ex. 8 the order sheet of the 
suit there appears under the date February 
22, 1927, the entry : “Immovables attached.” 
Mahendra’s suit terminated eventually in 
acomprcemise decree dated November 22, 
1927, but prior to this, Surendra , in the 
year 1927 executed two ofthe dispositions 
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which are 


appeal. 
On January 25. 1927, Surerdra execut- 


the subject-matter of this 


ed adeed of gift Ex. 2 in favour of his: 


wife in respect of some of his immovable 
prorerties including Talnk Kali Kanta 
and the document was registered on March 
9, 1927. At about this time Surendra was 
in further need of money, and it is said 
that bis landlords were threatening to sue 
him forthe sums advanced by them upon 
the security of Taluk Krishna, Kinkar, 
which had, as stated above, been previously 
mortgaged to Nagendra. Under these 
circumstances, Surendra approached Nagen- 
dra for a further’ loan. Surendra was 
then indebted to Nagendra tothe extent of 
Rs. 2,840 and he proposed that to enable 
him to get out of his difficulties; Nagendra 
should advance him a sum of Re, 2,160 
and that he sbould take as security for the 
entire debt of Rs. 5,000 a mortgage which 
would embrace all the immovable pro- 
perties of Surendra and his wife. The 
proposal was accepted, and Nagendra 
paid Rs.2,116in cash on March 15, 1927. 
On the same date Surendra and his wife 
executed the document Es. O by which 
Surendra mortgaged to Nagendra two 
properties, one of which was Taluk Krishna 
Kinkar, and his wife mortgeged to 
Nagendra Taluk Kali Kanta. 


By 1933 Surendra had nct made any 
payment in satisfaction of Nagendra’s 
dues and Nagendra had filed a suit for 
Rs. 6,(00 against him on these mortgages. 
Surendra again approached Nagendra, 
this time with the proposal that he would 
convey to Nagendra by way of saleall his 
properties including those already mortgag- 
ed. In satisfaction of his total dues which 
were admitted to amount to Rs. 6,000, 
and that Nagendra would release him from 
his indebtedness. This proposal also was 
accepted and on November 21, 1933, 
Nagendra and his wife jointly executed a 
kobala Ex. D by which they conveyed to 
Nagendra all their immovable properly 
including the two Taluks Krishna Kinkar 
and Kali Kanta. As already stated it is the 
transactions evidenced by the dccuments 
Ex, 2, Ex. Cand Ex.D which were cha!- 
lenged in the insolvency prcceedinga as 
collusive and mala fide. Four issues were 
framed, of which caly three are material 

` for the purposes of this appeal. They were 
as fcllovs : A 

“l. Isthe deed of gift dated. Magh 11, 1333 
B.S. executed by the insolvent Surendra Nath 
Sarma Sarkar in favour of his wifo Hemanta Bala 
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Devi a collusive and mala fide document? Oan 
the validity of the above document be challenged 
in this proceeding ? 

2. Is the mortgage bond, dated Chaitra 1, 1333, 
B. S. executed by the insolvent Surendra Nath 
Sarme Sarkar and his wife Hemanta Bala Deviin 
favour of Nagendra Nath Kar Sarkar, a collusive 
and mala fide document? Can the validity of the 
above document be challengedin this proceeding ? 

3. Ig the kobala, dated Agrahayan 5, 1340, B. 5. 
correspoading to November 21, 1933, executed by 
the insolvent Surendra Nath Sarma Sarkar, and 
his wife Hemanta Bala Devi in favour of Nagendra 
Nath Kar Sarkar, a collusive and mala fide document ? 
Oan this document be annulled and can the validity 
of the above document be challenged in this pro- 
ceeding,"? s 


In connection with Issue No. 1, it was con- 
tended by the Receiver in the Court below 
thatthe deed of gift Ex. O was executed” 
after attachment before judgment of Taluk 
Kali Kanta had been effected in Mahen- 
dra’s suit; and the learned District Judge 
in dealing with this question has observed 
that there is no reason for supposing that 
this attachment was notin fact made. It 
has been contended on behalf of the 


‘Receiver that the deed of gift Ex. 2 is 


ante-dated, that the attachment was made on 
or about January 27, 1927, certainly before 
the registration of the deed of gift by 
Surendra in favour of his wife, and that as 
Mahendra’s claim was enforceable under 
that attachment, the transfer in favour of 
the wife and the subsequent transfer to 
Nagendra were under s. 64, Civil Procedure 
Code, void as against such claim. The 
first question which this contention raises 
is whether to begin with an objection based 
on s. 64, Civil Procedure Oode, is properly 
within the scope of an application under 
either s. 53 or s. 4, Provincial Insolvency 
Act, and it seems to us that this question 
is not free from doubt. The next question 
which arises is whether Mahendra’s claim 
was enforceable under the attachment at 
the time when the Receiver moved the 
District Judge under ss.4 and 53. At that 
time Surerdra’s property was vested in 
the Receiver and no creditor at whose 
instance an attachment had been effected, 
could have preceeded tosell the property. 
These questions would have to be answered 
were we to find that Taluk Kali Kanta had 
in fact been attached before judgment on 
or about January 27, 1927, in Mahendra’s 
suit. e 

The documentary evidence in support of 
this allegation consists of the following : 
(1) Ex. 8 which is the order sheet in Suit 
No, 166 of 1927 of the Netrokona Munsifi 
and which shows that an order for’a 
wiit of attachment before judgment to 
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issue was made on January 26, 1927, and 
that certain immovable properties of the 
defendant were attached by February 22, 
1927 ; (2). Ex. 5, aslip of papar pasted into 
an old account book of Mahendra’s which 
contains entries descriptive of Taluk Kali 
Kanta; (3) Ex. 6, a page of another old 
account book of Mahendra's containing 
entries which, if true, show that attachment 
before judgment of some immovable pro- 
perty of Surendra’s was effected at the 
instance of Mahendra on January 2/, 1927. 
“We may deal with this evidence before 
proceeding further. The order sheet Ex. 8 
shows that there was an attachment of 
some immovable property belonging to 
Surendra but it does not indicate which 
property. The writ of attachment was not 
forthcoming, as in 1937 it was no longer in 
existence, having been destroyed under the 
rules of Court. We have scrutinized the 
originals of Exs.5 and 6, and from the 
appearance of the ink it seems to us extreme- 
ly doubtful that these documents were 
written as early as the year 1927. Exhibit 5 
is just aloose sheet of paper witnout date, 
pasted, as already stated, into an old 
account book, and we are left to speculate 
as to the context in which the writing 
was made. Exhibit 6 is still more sus- 
Picious, because it is the only entry show- 
ing an attachment of immovable property 
waich appears in that particular account 
book, The other pages in that account 
book contain entries relating to Mahendra's 
monetary transactions, and have nothing 
to do with any suit or legal process. 
Another circumstance which casts doubts 
upon the genuineness of these documents 
in the fact that they were not produced 
at an early stage, indeed not until after 
Mahendra’s Karmachari Jitendra Nath 
Ganguli, who was witness No.1 for the 
Receiver, had given his evidence and had 
stated in cross-examination : “There are 
papers in Mahendra’s house to show which 
properties of Surendra were attached before 
judgment.” 
Tne oral evidence which was adduced to 
Bupport the story of attachment before 
- judgment of Taluk Kali Kanta consists of 
the testimony of this Jitendra Nath uan- 
guli, one Gobinda Ohandra Saha, another 
man who used to be employed by Mahen- 
dra, and one Nabi Hossain, an illiterate 
cultivator. Jitendra alleged that he acted 
as identifier when the peon served the writ 
of attachment. He admitted that he had 
no record of thisand that he was speaking 
from memory. Tne attachment was effected 
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seven years before, and to base a finding 
that ib was Taluk Kali Kanta and not some 
other immovable property of Surendra’s 
which was then attached upon this witness's 
recollection alone would not be safe. The 
witness Gobinda Ohandra Saha merely 
staied that he went with Jitendra to the 
zemindar's sherista in order to obtain 
particulars of the property to be attached, 
and that he saw the latter note them down 
in Ex.5. He also stated that Kx. 6 was 
in Jitendra’s handwriting. This witness's 
testimony does not carry the matter 
beyond the evidentiary effect of Exs. 5 and 
6, documents which are, in oar opinion, 
suspicious and unreliable. The evidence 
of Nabi Hossain is of the vaguest nature 
andit is clear that he was a mere chance 
witness, What he stated was as follows: 

“About 9 or 11 years ago Mahendra attached cer- 
fain property of Surendra Sarma. 1 went to that 
para on a visit when the parwana was served. 
Mahendra g gomasta, the Thakur, was the iden- 
tifier.” 

This completes the evidence regarding 
the attachment and we are not prepared to 
hold it established that it was Taluk Kali 
Kanta which was attached in Muahendra's 
suit. This being so, it is unnecessary to 
arrive at any decision regarding the con- 
tention taat the conveyance to Nagendra 
was void as against Mahendra's claim which 
was enforceable under the attachment by 
reason of s. 64, Civil Procedure Oode, or 
to express a conclusion upon the main- 
tainability in law of such a contention in 
proceedings under as, 4 and 53, Provincial 
Insolvency Act. But we may observe again 
that it seems to us doubtful that the claim 
of an attaching creditor could be said to 
be enforceable under the attachment after 
the property had vested in the Receiver, 
and equally doubtful whether an objection 
based upon s. 64, Civil Procedure Code, is 
properly within the scope of s. 4 or s. 53, 
Provincial Insolvency Act. 

The learned District Judge’s findings on 
the tirst three issues were as follows: 
Regarding Issue No. 1 ne held that the 
gift by Surendra to his wife was collusive 
and ‘mala fide. With respect to Issue No. 2 
be held tnat the mortgage in favour of 
Nagendra of the property which was the 
subject-matter of the gift by Surendra to 
his wife, that is, of Taluk Kali Kanta, 
was collusive and mala fide. Consistently 
with these findings he held as regards 
Issue No. 3 that the subsequent kobala 
executed by Surendra and nis wife in 
Nagendra's favour was also collusive and 
mala five so far as Taluk Kali Kanta was 
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concerned. The result of the learned Dis- 
trict Judge’s findings was that though the 
conveyance to Nagendra of Surendra’s other 
properties was uphe.id, the conveyance to 
‘Nagendra of Taluk Kali Kanta was annule 
led. Itis the latter result that has been 
assailed on behalf of the appellant before 
us. 

In the proceedings before the District 
Judge, evidence was led to show that the 
gift of Taluk Kali Kanta made by Surendra 
in favour of his wife (Deed Ex. 2) was a 
genuine transaction, but the learned Dis- 
trict Judge has, as stated, found otherwise. 
Upon an examination of the evidence and 
the circumstances, we do not feel justified 
in disturbing this finding, and we will take 
it that the deed of gift was a benami trans- 
action, and that Surendras wile acquired 
no real title to Taluk Kali Kanta. On 
behalf of the respondent, it has been con- 
tended that as Surendra’s wife never had 
any real interest in this taluk, the mort- 
gage by her in Surendra’s favour (Ex. O) 
Created no charge and the subsequent 
kobala Ex.D conveyed just nothing. In 
view of this contention it is necessary to 
consider whether it is open to Nagendra to 
invoke the provisions of s,41, Transfer of 
Property Act. That section enacts what is 
known as the doctrine of ostensible owner- 
ship in these terms : 

“Where with the consent, express or implied, o£ the 
person interested in immovable property, a person is 

. the ostensible owner of such property, and transfers 
the same for consideration, the transfer shall not be 
voidableon the ground that the transferor was not 
authorized to make it, provided that the transferee, 
after taking reasonable care to ascertain that the 
transferor had power to make the transfer, has acted 
in good faith:” 

lt nas been contended on behalf of the 
Receiver, firstly, thas Nagendra was collud- 
ing with Surendra at the time when the 
latter executed the deed of gift Ex. 2 in 
favour of his wife, secondly, that in taking 
the mortgage of Taluk Kali Kanta from 
Surendra's wife, Nagendra could not besaid 
tohave taken reasonable care to ascertain 
whether Surendra'’s wife had the power to 
make the transfer or to have himself acted 
in good faith, and thirdly, that the mort- 
gage is voidable under s. :3, Provincial 
Insolvency Act. With regard to the first 
contention, there is no evidence whatever to 
suggest that Nagendra was in collusion with 
Surendra at the time when the latter exe- 
cuted the deed of gift Ex. 2 in favour of his 
wife, and the circumstances presenily to be 
considered are opposed to such a theory. 
‘This contention must therefore be negatived. 
The second contention that Nagendra’s 
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conduct at the time when he took the mort* 
gage of Taluk Kali Kanta was such as 
to exclude him from the protection of s. 41, 
Transfer of Property Act, calls for an exa- 
mination of evidence, The testimony of 
Nagendra was to the following effect: 
Surendra informed. him that after mort- 
gaging the other taluk, viz., Krishna Kinkar 
in his favour, he had again mortgaged it 
to his landlords who were threatening to 
sue him. Surendra wanted a further. loan 
and proposed that he would mortgage what 


little property was left to him and would” - 


induce his wife to whom he had conveyed 
some property by way of gift to join in the 
bond. Nagendra took steps to ascertain 
whether the gift was a bona fide transac- 
tion. He saw the deed Ex. 2, and ascertain- 
ed from the attesting witnesses that 
Surendra had executed tne gift because he 
had no sons, was in bad health, and was 
anxious that his wife should have full power 
of disposal over this property after his 
death, Nagendra made further inquiries 
and was satisfied that Surendra’s wife was 
in possession of that property. He also 
took legal advice. He had no reason to 
think that the deed of gift was executed 
for the purpose of deirauding creditors, 
and he had no knowledge of Mahendra's - 
attachment before judgment. Surendra in- 
formed him that his only debts were the 
sums he owed tohis landlords and some 
other petty dues. Nagendra’s evidence 
derives support from the testimony of Bepin 
Ohandra Sarma Sirear who was witness 
No. 3 for the Receiver and who stated as 
follows: í 

“Surendra owed Rs. 1,500 on a mortgage bond to 
Nagendra. For liquidating the debts of the two 
mortgage bonds in favour uf the Singhs and Girija 
Devi (Surendra’s londlords) and also in lieu of the 
previous dues of ks. 1,000 of Nagendra, the disputed 
mortgage bond of Ks. 5,u00 was executed by Surendra 
and Hemanta Baia (Surendra's wife) in favour of 
Nagendra. At the time of execution of the mortgage 
bond Rs, 2,160 was paid in cash.” 

This witness was an attesting witness to 
the deed of gift Hx. 2 and he states that 
the recitals ın that deed were correct and 
that Surendra had suffered from liver pain 
for a long time. There is no reason for dis- 
believing the evidence just noted, and we ’ 
are satistied that Nagendra made all rea- 
sonable inquiries regarding the title of 
Surendra’s wife to Taluk Kali Kanta and 
that he acted in good faita. Nagendra ac- 
cordingly acquired title to Taluk Kali 
Kanta, The question is whether that title 
can be annulled under s. 53, Insolvency 
Act. The learned District Judge has found 
that the mortgage Ex. O was not a fictiti- 
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ous transaction, The debts recited in ths 
mortgage instrument were then due to 
Nagendra from Surendra and he fur.her 
paid some more money to the mortgagors. 
The consideration for the conveyance Ex. D 
was the discharge of the money due to 
Nagendra on the basis of the mortgage 
Ex. ©. These two transfers can only be an- 
nulled at the instance of the Receiver if 
there was want of good faith on the part of 
Nagendra. The onus on this point is on the 
Receiver, but without relying upon the 
question of burden of proof, we think that 
there is ample evidence to establish good 
faith on the pari of Nagendra. The princi- 
ples laid down in Lala Hakimlal v. 
Mooshabhur Shabu (1) are helpful. It was 
laid down in that case that in the absence 
of a law of bankruptcy (in the case before 
us the transfers are not sought to be avoid- 
ed and cannot be avoided under s. 54, In- 
solvency Act) a preferential transfer ot pro- 
perty toone creditor in satisfaction of an 
existing debt due to him is not fraudulent; 
as to other creditors, although tne debtor 
in making the transfer intended to defeat 
the claims, and the transferee had know- 
ledge of such intenticn, if the only purpose 
of the latter is tosecure his own debt and 
the property is not worth materially more 
than the amount of his debt. At p. 1014* 
of the report there is a quotation from the 
judgment of Black, O. J. ın Coranhovan V. 
Hart (2). 

“If a debtor-with the purpose of cheating his cre- 
ditors, convert his lands into money, because 
money is more easily shuffled out of sight than 
land, he, of course, commits a gross fraud. If his 
object in making the sale is known to the pur- 
chaser, and he nevertheless aids and assists in 
executing it, his title is worthless as against credi- 
tors, though he may have paid the full price. But 
the rule is different when property is taken for a 
debt. One creditor of a failing debtor is not bound 
to take care of another. It cannot be said that one 
is defrauded by the payment of another. In such 
cases, if the assets are not large enough to pay ail, 
somebody must suffer. It isa race in which it is 
impossible for every one to be foremost.” 

The last convention on benalf of the 
Receiver must also fail. From our findings 
that the mortgage Ex. O was a bona fide 
transaction for valuable consideration, it 
follows that neither this mortgage nor the 
subsequent sale evidenced by tix. D which 
was in satisfaction of the morigage dues 
can be annulléd. This appeal is alowed and 
the decree passed by the learned District 
Judge in so far as it annuls the morigage 
Ex. O and tne deed of sale Hx. D 10 
- (1) 34 O 999; 11 O W N 889; 60 L J 410, 

(2) (1853) 21 Pa. St, 500. 

*Page of 34 O.-~~(Hd.] 
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Nagendra of Taluk Kali Kanta is reversed. 
The costs of the appellant will be paid by 
the opposing creditor Mahendra Caandra 
Saha. We assess the hearing-fee at three 
gold mohurs, 


R. C. Mitter, J.—I agree. 
8. Appeal allowed. 


MADRAS HIGH COURT 
Original Side Appeal No. 3 of 1938 
October 18, 1938 
Lracu, O. J. AND MADHAVAN NAIR, J. 
TENNET1 VISWANADHAN—Appattantr—~ 
D#ORER-HOLDER 
versus 
M. S. MENON, Ogrtotat Liqicpator 
of SWARAJYA PRINTING anp 
LFUBLISHING Uo., LTD. AND ANOT IiBR— 
ÅPPLIOANT—FETITIONERS 

Transfer of Property Act UV of 1882), es. 100, 59 
—S. 59, if can be excluded from purview of s. 100— 
Company issuing debentures of Hs. 5) each, loan being 
on security of specified immovable property—Deben- 
tures not registered —Validity of. 

Section lu, Transfer of Property Act, applies all 
the provisions of the Act with regard to a simple 
mortgage to a charge unless a particular provision is 
incompatible with a charge. Registration is surely 
not incompatible. Section 17 of the Registration Act 
requires a charge, if for Ks.100 or upwards, to be 
registered and by virtue of s. 4 of the Transfer of 
Property Act, s. 59 has to be read as being supple- 
mental tos, 17 of the Registration Act, If the words 
in s. 100 of the Transfer of Property Act are to be 
given their plain and ordinary meaning, s, 59 cannot 
be excluded from purview of s, 100. Where, therefore 
debentures of Rs. 50 each have been issued by a 
Company, the loan being onthe security of speciied 
immovable properly, the debentures are, if not Tegis- 
tered, invalid. Kuppusamy v. Rasuppa Chestiar (1) 
distinguished. ? 
; Mr. D. Suryaprakasa Rao, for the Appel- 

ant. 

Messrs. K. S. Narayana Iyengar, 8. 
Parthasarathy and V.K. Thiruvenkatachari 
for the Respondents. , 

O. S. A. trom the judgment of Mr. Jus- 
tice Gentle, dated December 3, 1937, and 
Passed in tne exercise of the Ordinary Uri- 
ginal Civil Jurisdiction of the Hign Court 
in Application No. 2294 of 1937in O, P. 
No, 203 of Lv36. 

Judgment.—By a resolution dated July 
7, 19430, the Swarjya Printing and Publish- 
ing Company Limited, Madras, a Oompany 
incorporated under the lauian Companies 
Act, 1913, resolved toissue 1,000 deben- 
tures of Ks. 50 exch and 922 of these deben- 
tures were issued. ‘Tnere was no deben« 
ture trust deed, but on each certiticate 
the conditions of issue were pripted and 
the loan was stated to be on the security 
of speciied immovable property. The dee 
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bentures were régistered with the Registrar 
of, Joint Stcck Companies pursuant to 
8.103 of the Indian Companies Act. But 
they were not. regis‘ered under the Indian 
Registration Act. ‘he Company is nowin 
liquidation, and the question is whetber 
the holders of these debentures are ‘en- 
titled to rank as secured creditors. The 
question was considered by Gentle, J. on 
an application by the Official Liquidator, 
who is the first respondent in this appeal. 
The Official Liquidator contended that the 
debentures were invalid for two reasons, 
In the first place, he said the wording of 
thé debentures operated to create a mort- 
gage and not merely a. charge and there- 
fore by reason of 6.59 of the Transfer of 
Property Act registration was compulsory. 
The second reason was that even if there 
was a mere charge and not a morigage, 
8. 100 of the Act. still. ‘made registration 
necessary. .Tne learned: J udge accepted 
the.contention that a mortgage had been 
created and he consequently held that the 
debentures were invalid, In the circum- 
stances it wag not necessary for the learned, 
Judge to consider the second point. The: 
debenture-holders have appealed. 

We agree that the debentures are ine 
valid for. want of registration, and we. 
prefer to base our decision on the provi», 
_ sions of e. 100 of the Transfer of Property 

Act read with s.59. We do not . suggest, 
that the case was. not rightly decided. on: 
the first point taken by the Official Liqui- 
dator but the question is not free from 
difficulty and it seems to us'that by reason. 
of the sections I, have just mentioned regis- 
tration was necessary even if only a charge 
was created. 

. Section 59 of the Transfer of Property 
Act admittedly requires a sinple mortgage- 


to be registered, even when the mortgage- 


debt is less than Rs, 50. The section reads 
as follows :— 

“Where the principal secured is one hundred. 
rupées or upwards, a mortgage other than a mort- 
gage by deposit of title deeds can be effected only 
by a registered instrument” signed by the mortgagor 
and attested by at least two witnesses. - 

Where the principal secured is less than one 
hundred rupees, mortgage may’ be effected either by. 
a registered instrument signed and attested as” 
aforesaid or (except in the case of a simple mortgage,- 
by delivery of the property.” . 

As a simple mortgage cannot} be effected. 
by delivery of the property, it can only be. 
effected by a registered instrument and. 
s. 4 of the Transfer of Property Act. 
directs that s. 59 shall be read as supple- 
mental to the Registration Act.. The first. 
clause of s, 10. as amended by Act XX of 

. 
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1929 provides :— 


“Where immovable property of one person. is by. 
act of parties or operation of law made security for 
the payment of money to another, and the transac- 
tion does not amount toa mortgage the latter per- 
son issaid to havea charge on the property and 
all the provisions hereinbefore contained which 
apply to a simple mortgage shall, so far as may be, 
apply to such charge.” 

Before the amendment this clause read 
as follows :— 

“Where immovable property of one person ia by 
act of parties or operation of law, made security 
for the payment of money to another and transaction 
does not amount to a mortgage, the latter person ig 
said to have a charge on the property; and all the 
provisions hereinbefore contained as to a mortgagor, 
shall, so far as may be, apply to the owner of such 
property, and the provisions of ss. 8l and 82, shall, 
so far ag may be, apply tothe person having such, 
charge.” 


By the amendment all the provisions 
of Transfer of Property Act which precede. 
8.100, have been made applicable “so far 
as may be” to a charge. ‘Therefore unless’ 
the words “so far as may be” cperate to 
sever s. 69, from s. 100, registration of a 
Charge is necessary. We do not consider’ 
that these words have the effect of taking’ 
s. 59, out of the purview ofs. 100. Sec- 
tion 100 applies all the provisions of the 
Act with regard to a simple mortgage to’ 
a charge unless a particular provision is 
incompatible with a charge. Registration’ 
is surely not incompatible. Section 17 of 
the Registration Act requires a charge is 
for Rs. 100 or upwards to be registered 
and by virtue of s. 4 of the Transfer of* 
Property Act; 5. 59 has. now to. be read, 
as being supplemental to -8. 17 of the: 
Registration Act. If the wordsin s. 100: 
ofthe Transfer of Property Act are ‘to be’ 
given their plain and ordinary meaning,, 
we are of the opinion that.s. 59 cannot be: 
excluded. . : 

“In the course of the arguments our atten- 
tion was drawn to the decision of Varada- ` 
chariar and Mocket, JJ. in Kuppusamy v.: 
Rasappa Chettiar (1). The learned Judges! 
there were considering whether there could ` 
bean oral charge and the case was one 
which was instituted before the amende ` 
ment of the Transfer of Property Act in’ 
1929. The learned Judges were not con- 
sidéring the question now before us and ' 
their decision has no application here. 

For the reason indicated we hold the: 
debentures in question are invalid by rea-' 
son of non-registration and the appeal must 
be dismissed with taxed costs in favour of” 
the Official Liquidator. 

N-D. . Appeal: dismissed, + 

(1) AIR1936 Mad. £85; 170 Pind. baa T: ou, 
W N 738; 44L W 438; 10 R M 178, . 
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‘SIND JUDICIAL COMMISSIONER'S " 
rae COURT 
.Criminal Revision ppp aik on No. 29 of 
1939 
January 27, 1939 
Logo AND ‘Lyasgi, JJ. f 
Pir GUL HASSAN SAHIB—APPLIOANT 
' versus : 
; EMPEROR—Opposite Party 
Criminal Procedure Code (Act V of 1898), ss. 144, : 


439—S. 144, if requires Magistrate to uphold rights 
whether constitutional or etherwise—Whether re- 


uires him to hold judicial inquiry into rights of 


parties involved—Intention of section—Disturbance 
of public tranquillity apprehended by certain act—> 
Magistrate can direct person to abstain from that 
act even. if it is otherwise lawful — Order - under 
8. 144— High Court, when can interfere in revision. 

There is nothing in s. 144, Criminal Procedure 
Code, requiring the Magistrate to uphold rights 
whether constitutional or otherwise; there is nothing 
in the section requiring the Magistrate to hold a 
judicial inquiry into the rights of the parties in-- 
volved. Once a Magistrate is of opinion that there 
is sufficient ground for proceeding under 8. 144, 
Oriminal Procedure Code, once a Magistrate con- 
siders that there is ‘apprehended danger’ which 
can only be averted by diiecting a person or per-. 
sons to abstain from a certain act which may 
result in danger to human life or a disturbance 
of the public tranquillity or a riot or anaffray, he 
is entitled to make an order directing that person 
or those persons to abstain from such act even 
though such act is otherwise lawful, even though 
such person or persons may be acting lawfully in 
the exercise of the right. This section is intended to 
provide. for an emergency, and it is idle to contend 
that in an emergency when a riot is apprehended 
and when there is apprehension of a serious dis- 
turbance of the public tranquillity, the Magistrate 
is required to deliberate upon and decide the rights 
of the parties before acting. Sunderam Chetti v. 
The Queen (1) and Visvanadha Rao v. Emperor (2), 
relied on, Sriramamurty v, Emperor (3) and Inze 
Srikanta Iyer (4), distinguished. [p.643,col.1.] ' 
Section 141, Criminal Procedure Code, is in very wide 
terms, and under this section, the Legislature has in- 
vested in the Magistrates referred to in the sectiona 
very wide discretion, Therefore although the High 
Court should not, as a rule, interfere with powers 
and discretion of the Magistrate, it may, in 
certain cases, send for a record to satisfy itself that 
the order of the Magistrate was legal and that 
the Magistrate had not acted in an arbitrary man- 
ner. The order calls for no interference if it is 
legal and made after due and careful considera- 
tion. [p. 641, col. 2.) 

Or, R. App. against 
District Magistrate, 
January 11, 1939. 


Mr..C, H. Carden Noad, {ior the Appli- 
cant, 

Mr, Partabmai D. Punwani, Advocate- 
General, for the Crowa. f 


an order of the 
Hyderabad, dated 


Lobo, J—This is an application to re- 
vise an order passed by the learned Dis- 
trict. Magistrate of Hyderabad under s. 144, 
Criminal Procedure Code. The applicant 
‘is Pir Gul Hassen Sahib, the Pir of Luari, 


Wd 81 & 82 
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who ig stated in the application to be the 
greatest Pirin Sind. The application states 
that it has been the custom forthe Pir of | 
Luari from the days of the Kalhoras to hold 


- an annual religious festival at Luari on 9th 


and 10th of the month of Zal Haj and that ` 
this festival is commonly known as a fair; , 
that at this festival, nothing isdone beyond 
the offering ofthe usual prayers enjoined 
on all Muhammadans, the recitation of, 
vers sin praise of God, the Holy Prophet , 
and his companions and the Ssintsof the © 
Shrine. Tre applicant states that on 
January 11, 1939, the District Magistrate 
of Hyderabad issued an order under 
s. 141, Criminal Procedure Oode, pro- 
hibi'ing processions and congregations on 
the cecasion referred to, preventing him 
from holding such processions and congrega- : 
tions and strictly warning and enjoiniag him - 
not to take any -part in the said procsssions 
and congregations from January 10,1939, to 
February 10, 1939. This is ‘the order 
which theapplicant Pir asks us to revise.: 
Now, s. 144, Criminal Procedure Code, , 
isin very wide terms and vests in the. 
Magistrates referred to in the section a very 
wide discretion. Jt provides that : 
. “Where in the opinion of a District Magistrate or’ 
certain other Magistrates there is sufficient ground” 
for proceedings under this section and immediate 
prevention or speedy remedy is desirable, such‘ 
Magistrate may, by a written order, stating the- 
material facts of the case...direct any person to 
abstain. from a certain act.. if such Magistrate: 
considers that such direction is likely to prevent- 
or tends to prevent.....danger to human life, 
health or safety, or a disturbance of the public: 
tranquillity ora riot or an affray.” . KA. 
But though we -Considered_ihat in a 
matter in which the Legislature has in-: 
vested Magistrates with such wide powers 
and discretion, the High Court should not, 
as a Tule interfere, tne wording of the 
order itself and certain facts placed 
before us by the learned Advocate for the 
applicant appeared to us to make it 
desirable to admit the application to a 
regular hearing and to send for the 
record in order to satisfy ourselves that 
the order was legal and that the learned 
District Magistrate of Hyderabad had not 
acted in an arbitrary manner, Bat hav- 
ing dones so, and having the record now 
before us and after heariag the learned 
Advocate for the applicant, we are satisfied 
that the order of the learned District 
Magistrate is legal, made after due and 
careful consideration and calls for no 
It appears from the record 
that already in November 1934, represen- 
tations ‘began tobe made to the District 
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Magistrate of Hyderabad drawing bis 
attention tothe Luari festival or fair and 
the-ocettrrence there on the occasion of 
that celebration in 1938. These representa 
tions the learned District “Magistrate of 
Hyderabad sent..to the Sub-Vivisional 
Magistrate, Tando, within whose jurisdic- 
tion - Luari is situated for report. On 
November 26, 1938, the Sub-D:visional 
Magistrate, Tando, submitted a report to 
the District .Magistrate in which he 
detailed various acts which were done 
and recitations which were made at Luari 
on the occasion of the so-called Haj in 
February 1938, which acts and utterances 
he stated were regarded by orthodox 
Muhammadans as ‘blasphemous’. The 
report then goes on to state: 

“On the occasion of last Haj in February last, 
this agitation assumed unprecedented proportions 
..~» There collected 10to 12 thousand people at 
Badin whocame from almost every -district in this 
Province and Outch, when Satyagraha was started 
to obstruct the followers of the Pir from proceed- 
ing to Luari. This began on the 7th and within 
the. next two days 613 volunteers were 
The situation was extremely grave and pregnant 
with many possibilities The district Magistrate, 
the District Superintendent of Police, Hyderabad 
the Deputy Superintendent of Police and myself and 
several Sub-lnspectors and a considerable number 
of -Police foree had to encamp at Badin to 
watch and controlit... Even the military was kept 
in 
for Badin at a moment's notice from~ the District. 


arrested. 


Magistrate..On February 9, when the matters looked- 


very black, -the District Magistiate moved the 
Government not to permit the Pir to leave. Karachi 
for..Luari.: This was done by means of a telegram 
in codeletters and a: special Sub-Inspector was 
also- sent to Karachi with a letter to the Chief 
@ecretary. The District. Magistrate's suggestion 
was approved and the Pir was stopped from 
leaving Karachi. The absence of the Pir on the 
following day (Haj day) eased the situation and 
the Haj day passed off peacefully. 

The old Pir Ahmed Zaman isnow dead. He 
expired in’ September last, and his son Pir Gul 
Hassan has succeeded him on the gadi. It 
is reported thathe also is bent upon celebrating 
the Haj day like hie deceased father...” 


The report concludes by stating that 
unless action is taken under s. 144, 
Criminal Procedure Uode, and certain 
` ections of the Bombay District Police Act, 
“there is very great fear of breach of 
peace and consequences might be well- 
nigh disastrous.” Tre record further 
Bhows that the learned District Magistrate 
of Hyderabad, requested the District 
Superintendent of Police to interview 
representatives among tke fcllowers of the 
Pir of Luari and ascertain from them 
their positicn with regard to this annual 
religicuS function. This inlerview was 
held ard tLere is on the record a document 
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signed by the persons who attended the 
inierview setting out the case from the 
point of view, of the Pir and his adherents. 
Early in January; 1939, the Secretary of the 
Anjuman Muaridanee-Luari, Thar Parkar 
District, addressed the District Magistrate 
of Hyderabad on the subject and again 
placed before him the case from the 
point of view of the followers of the Pir of 
Luari. 


On January 5, 1939, the learned District’ 


Magistrate of Hyderabad issued a notice 
to anumber of influential Moulvis and 
zamindars to interview him on January 7, 
a8 be has information that `. 

“there was a difference of opinion regarding the 


Lueri Haj which was likely to lead to a distur- 
bance of the public peace.” 


It is conceded that the learned District. 


Magistrate did meet these Mculvis and 
zamindars some day after 7th but before 
Jannary 11. The record ` further shows 
that on January 6, a telegram was receiv- 


ed by the District Magistrate of Hyderabad 
` from the Ahjuman Muridar-e-Luari refer- 
Ting to disturbances which took place at the: 
the Lüari Haj in February 1938, 


time of 
and ‘calling for protection from Government, 
owing to ‘expectation of great trouble, mob: 
violence, blcodshed and riot.” The telegram 
concludes; “Pray arrange adequate Hindu 
or Gorkha Sikh Polite for our. protection; 
safety of life-and respect.” On -January 9, 
1939, . the: learned: District Magistrate of 
Hyderabad addressed a letter to the Bub- 
Divisional Magiêtrate. of the Hala Division 
asking for information as tō the true Muslim 
public opinion -with regard-to the holding 
of -the Luari Haj by the’ Pir of Laan, 
asking in particular whether orthodox 
Muslims consider the Luari Haj merely 
undesirable or definitely irreligious, The 
Sub-Divisional Magistrate of Hala replied on 
the same day stating that Muslim - public 
opinion was very much against the holding 
of the Luari Haj; and that even liberal- 
minded Muslims considered this Haj as 
very objectionable from the religious point 
of view, The letter concludes thus : i 
“The reeult therefore is that Muslims consider 
this Haj which is held at Luari instead of Mecca as 
batil and definitely irreligious and they oppose it on 


the ground of the dictates of the Qoran more than on 
conventional grounds.” 


Finally the learned Distfict Magistrate 
of Hyderabad asked the applicant himself 
40 interview him. This interview, we are 
tld, took place on January 10, and on 
January 11, the learned District Magistrate 
has made the order which is now sought to 
be revised,, On these facts and in these 


, 
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Circumstances, it is manifest that the order 
which is sought to be attacked was issued 


only after long and careful consideration . 


of the situation as put before the 
learned District Magistrate by both sides. 
Mr. Carden Noad contended in the first 
place that the order was illegal because 
the learned District Magistrate had entirely 
failed to consider that religious liberty and 
the-right of the subject to practise his reli- 
gion without let or hindrance was a funda- 
mental, nay, a constitutional right which 
° Government was bound to uphold and de- 
fend. Here the applicant and his followers 
were intending merely to exercise their 
‘constitutional right and the learaed District 
Magistrate, instead of protecting them in 
doing s2 and taking preventive measures 
against those who threatened to interfere 
because of religious differences, had by his 
order, deprived the applicant of a constitu- 
tional right. si 
To this argument there are several 
‘answers; but s. 144, Oriminal Procedure 
Code, itself affords an answer. There is 
nothing in the section requiring the Magis- 
trate to uphold rights whether constitutional 
or otherwise: there is nothing in the seciion 
requiring the Magistrate to hold a judicial 
inquiry into the rights of the parties mvolv- 
ed. Section 144, Oriminal Procedure Code, is 
the one single section in Ohap. XI and 
that chapter is headed: ‘Temporary orders in 
‘urgent cases of nuisance or apprehended 
danger. Once a Magistrate is of opinion 
that there is sufficient ground for proceed- 
ing under s. 144, Criminal Procedure Code, 
once a Magistrate considers that there is 
“apprehetided danger’ which can only be 
averted by directing a person or persons to 
abstain from a certain act whith may result 
in danger to buman life or a disturbance 
ofthe public tranquillity or a riot or an 
alfray, he is entitled to make an order 
directing that person or those persons to 
abstain from such act even though such 
act was otherwise lawful, even though such 
person or persons may be acting lawfully 
in the exercise of a right. This section 18 
intended to provide for an emergency, and 
_ it is idle to contend that in an emergency 
when a riot is apprehended and when there 
is apprehension ofa serious disturbance of 
the public tranquillity, the Magistrate is 
required to deliberate upon and decidethe 
rights of the parties before acting. ` 
Another and sufficient answer to the 
argument of the learned Oounsel for the 
applicant is to be found in thedecision of 
the Full Bench of the Madras High Court 
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in Sundaram Chetti v. The Queen(l). This 


was a case relating to an order under tha 


corresponding section of the Criminal 
Procedura Oode, 1072. Inthe judgment of 
Sir Charles Turner, O. J. at p. 220*, the 
following passage occurs: 

“The first duty of Government is the praservation 
of life and property, and, to secure this end, 
power is conferred on its officers to interfere with 
even the ordinary rights of members of the com- 
munity. The order of March 26, 1859, appre- 
ciates the distinction between rights which have a 
primary and rights which have a secondary claim 
to such protection as the Government can afford; 
and where the Government cannot protect both 
classes of rights, it may and it ought to abandon 
the latter to secure the former. In this view, it 
matters not whether the exercise of the rights of 
possession is of ancient usage or a novelty; the 
Government is not bound to deprive some members 
of the community of the services of the force that 
is found necessary for the protection of their lives 
and property to enable others to exercise a right 
which not only is not indispensable to life or to 
the security of property, but, in the case assumed, 
creates an excitement which endangers both,” 

The only other ground urged by Mr. 
Carden Noad in his attack upon the lega- 
lity of the order made by the learned Dis- 
trict Magistrate of Hyderabad was that a 
perusal of the order itself made it clear 
that the learned District Magistrate passed 
the order without due consideration pro- 
ceeding merely upon his own opinion of 
the religious attitude of the applicant. He 
refers to that part of the order which 
reads ; i - 

“And whereas you seek tocreate an impression 
on your followers and the public at large that the 
said prayers at Luari on the Haj day have the 
same effect for participators as the prayers at Holy 
Mecca and that a visit to Luari on the said date 
has the same sanctity as a visit to’ Holy Mecca, 

which impression you seek to create by adopting, 
inter alia, the following blasphemous devices... .” 

He aiso refers to another part of tne 
order which reads : 

“and whereas by holding or permitting the hold- 
ing of the said fair and congregation and/or 
procession by you, with deliberate and malicious 
intention of outraging the religious feelings of 
Mussaimans, are insulting and/or attempting to 
insult the religion and religious beliefs of Mussal- 
mans..... 4 

The manner in which the order is worded 
is not very happy and lends sume colour to 
the argument. But if the order is examined 
along with the other documents on the 
record which relate to the prolonged and 
careful inquiry made by the learned Dis- 
trict Magisirate before he issued the order, 
it becomes plain that the statements in 
those passages which have been relied upon 
by Mr. Carden Noad do not really state the 


(1) 6M 203; 2 Weir 77 (F B). . 
7 +Pago of 6 M, Ed] 
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«personal opinicns of the District Magistrate, 
.but the allegations made by the orthodox 


‘Muslims against the Pir and are taken . 


‘almost zerbatim from passages in the re- 
-port of the Sub-Divisional Magistrate of 
Tando, and other representation which 
were before the learned | ‘istrict Magistrate. 
These were intended to be set out as the 
materials upon which the District Magis- 
trate had come to the conclusion that there 
-was ‘sufficient reason to make the order in 
-order to prevent a disturbance of the public 
tranquillity. We have already stated before 
that .the record makes it clear that the 
order of the learned District Magistrate 
was the result of a very careful inquiry 
into the situation and this argument of the 
learned Advocate for the applicant therefore 
‘is unsubstantial. 
"The learned Advocate finally referred to 
certain cases reported in the Madras Law 
Journal in which individual Judges of the 
High Court of Madras appear to have 
-given expression to views regarding the 
applicability and use of s. 144, Criminal Prc- 
:cedure Code, not quite consistent with the 
principles laid down by the Full Bench of 
the. Madras High Court in Sundaram Chetti 
V. The Queen (1). But those decisions can 
have little value in view of the decision of 
the Full Bench of the Madras High Court 
in Visvanadha Rao v..Emperor (2). In this 
case the Hindus of a certain town had 
‘obtained from a competent Civil Court a 
‘declaration of their right to conduct pro- 
-cessions with music past the mosques of 
that place, subject to certain limitations, 
‘and the District Magistrate having juris- 
‘diction over the locality passed an order 
under s. 144, Criminal Procedure Code, pro- 
‘hibiting the Hindus from taking any proces 
sion with music in any street of Nellore 
where. there were mosques. The matter 
‘came before the High Court and at the 
request of Government was referred to a 
"Full Bench in order that an authoritative 
pronouncement on the matter may be 
obtained. It was held by the Full Bench 
that if Government considered the exercise 
of such aright as the Hindus had obtained 
could not -be secured without taking 
measures which wculd jeopardize the public 
peace. it was not fcr the High Court to say 
whether the Government cught to adopt 
such measures or to suggest other means 
of enforcement as to the efficacy or ade 
visability of which Government were the 
(3) 51 M “1006; 112 Ind. Cas,.863; AI R 1928 Mad. 


1049; 30 Cr. LJ 31; 55 ML J 442; (1928) MW N 
615; '28 L W 406 (F B), is 
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proper judges. In such a case the High 
Court would not interfere: Sundaram 


Chetti v. The Queen (1) was followed. In 
this judgment of the Full Bench, the follow- 
ing passage occurs: 

“Mr, Ethiraj for the petitioners concedes thet he 
cannot contend that it is the duty of the autho- 
rities who are responsible for the preservation of 
the public peace in the town of Nellore, to enforce the 
decree in all circumstances and at all costs. If that 
be so, cadit quaestio. lf we are not being asked to 
lay down that that is their duty, it is difficult to 
see what we are being asked to say. We are not 
here to advise the Government what measures they. 
should take to protect the rights of the Hindus or | 
to preserve the public peace at Nellore. The pre- 
servation of the public peace is their function, and 
in the performance of that function, it may be 
necessary for them to override temporarily private 
rights.” k: : 

There follows with approval a quotation 
of the passage from the judgment of Sir 
Oharles Turuer, O. J. in Sundaram Chetii v, 
The Queen (1), which we have set out in 
an earlier part of this judgment and the 
judgment concludes thus ; X 
- “Where there is a conflict between the public 
interest and a private right, the former must 
prevail.” i 

But Mr. Carden Noad also referred us to 
some decisions of the Madras High Oourt 
subsequent in date to the Full Bench ruling 
in Visvanadha Rao v. Emperor (2). He 
referred us to the case in Sriramamurty V. 
Emperor (3). He also referred ‘as to the 
case in In re Srikanta Iyer (4). But these 
cases are not helpful. They are judgments 
of Single Judges of the Madras High 
Court; they make no referencetothe Full 
Bench decisions of the Madras High Court 
in Sundaram Chetti v. The Queen (1) and 
Visvanadha Rao v. Emperor (2), and a 
perusal thereof shows’ that the learned 
Judges in those cases were dealing with 
situations very different from that with 
which we are concerned. We are therefore 
of opinion that the order of the learned 
District Magistrate was a perfectly legal 
and proper order and that we should not 


interfere. We accordingly dismiss this 
revision application. 
S. Application dismissed. 


(3) 60 M L J 370; 131 Ind. Oas, 649; A I R 1931" 
Mad. 242; (1931) Or. Cas. 362; 32 Ur. L J 763; (1930) 
M WN 849;33 L W 640; Ind. Rul. (1931) Mad. 
553. $ 
(4) AI R1937 Mad. 311; 168 Itd. Cas. 720; 38 
Or. L J 582; (1937) M W N 56; 45 L W 49,9 RM 
625. 
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LAHORE HIGH COURT 
First Appeal No. 55 of 1938 
October 31, 1938 
ADDISON AND Ram LALL, JJ. 
Musammat BIBI KUNDO AND oTAERS— 
PLAINTIFRS — APPELLANTS 


versus 
ONKAR NATH AND otagrs— 


DRFENDANTS—RESPONDENTS 

` Hindu Law — Religious endowment — Public trust 
— Property called ‘Mandir’ used by public for worship 
without hinderance—Dzscendants of owner admitting 
on various occasions trust nature of property and pro- 
perty referred to as waqt in old documents— Property 
held dedicated as public trust — Estoppel — Person 
admitting waqt nature of house, with full know- 
ledge--He cannot be allowed toresile from that 
position. 

One R owned certain property in which he con- 
structed a temple known as Shri Ram Mandir to 
which the publie had been having unrestricted access 
for worship. After the death of R, disputes arose 
between the heirs of R. The plaintifis who were the 
descendants of R instituted a suit under s. 5(3) of 
Charitable and Religious Trusts Act for declaration 
that there was no charitable or religious trust in 
respect of the temple property. On various previous 
occasions the plaintifisand their predecessors had all 
along described the property as a trust and Mandir 
and had appointed trustees, In various old docu- 
ments the plaintiff's predecessors had referred to the 
property as wagf property and used its income for 
the repairs of the Mandir and had admitted the 
trust nature of the property. It was contended that 
the dedication was uncertain andthe mere gift for 
charity was too vague to be enforced : 

Held, that the property had been dedicated as a 
public trust, namely a Mandir for worship by the 
Hindu family and there was no vagueness in trust 
which could make it void for uncertainty, 

A party cannot be allowed to approbate and repro- 
bate. Where a person with full knowledge of the 
facts in unmistakable terms admitted the wagf nature 
of a house, he cannot subsequently be allowed to 
resilo from that position. Jatdayal v. Ram Saran 
Das (1), followed. Lakshmana Goundan v. Subra- 
mania Ayyar (2), referred to. 

F. A. from the decree cf the Sub- 
Judge, First Class, Delhi, dated November 
29, 1937. 

Messrs. Mehr Chand Mahajan, Bishan 
Narain and Brij Lal, for the Appel- 
lants. 

Messrs. Dev Raj Sawhney and D. N. 
Aggarwal, for the Kespondents. 


Ram Lall, J.—The dispute in this case is 
whether a certain property situate at 
Bareilly isa public temple with its appur- 
tenant buildings or is a private temple and 
the adjoining properties are in the private 
ownership of the parties in possession. It 
appears that Mahesh Das and Sri Ram 
owned considerable property in Delhi and 
Bareilly and in their Bareilly property a 
temple was constructed to which the public 


of Bareilly had apparently been having’ 


unrestricted access for worship. After the 
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death of Mahesh Das and Sri Ram, disputes 
arose between the heirs, and the properiy 
in suit came into the possession of Musam- 
mat Lado who died in 1596. An application 
was filed under s. 3, Charitable and 
Religicus Trus's Act of 1920, in the Court 
of the District Judge, Bareilly, alleging 
that the property left by Musammat Lado 
constituted a charitable and religious trust. 
The present plaintiffe-appellants who are 
the daughters of Musammat Lado undertook 
to file a suit as contemplated by 8.5 (3) of 
this Act and the proceedings on the applica- 
tion aforesaid were stayed in consequence. 
The plaintiffs prayed fora declaration that 
there was no charitable or religious trust in 
respect of the property detailed in the 
plaint. “The list of this property contains 
various houses and shops already sold and 
five items still in the possession of the 
plaintiffs and out of these the fifth is a house 
known as Diwankhana and aleo known as 
Mandir Sri Ram situate at Bareilly. Oae 
Onkar Nath who had put in the applica- 
tion under s. 3, Charitable and Religious 
Trusts Act of 1920, before the District Judge; 
Bareilly, was cited as a defendant and he 
contested the suit. His plea was that tte 
property known as Mandir Sri Ram at 
Barielly was a pulic temple of Hindu and 
was, therefore, wagf property. He also 
pleaded that the plaintifis were estopped 
by their various admissions made in the 
course of previcus litigation and they could 
not therefore now be heard to say that the 
property in question was not a public trust. 
The learned Subordinate Judge, Delhi, 
held by his order dated November 29, 
1937, that the property in suit, namely 
the five items in the possession of the 
plaintiffs constituted a public trust, and 


-on these findings, diemissed the suit with 


ts. From this decision the plaintifs 
have appealed through Mr. Mehr Ohand 
Mahajan and the appeal has been resisted 
by Mr. Dev Raj Sawhney on behalf of the 

ants. 

ara before, the decree of the learned 
Subordinate Judge embraces five items of 
property but in the pleadings the contest 
was only regarding one Item, namely the 
Mandir, and Mr. Dev Raj Sawbney concedes 
that the appeal must succeed sgo far as the 
other four items of property are concerned, 
In this aspect the sole question left for- 
determination is whether or not this Mandir 
with its appurtenant property constitutes a 
public trust. An importaut piece of evi- 
dence on which both the learned lower. 
Court and the respondents before us have 
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Yelied with great force was .an award given 
in the course of disputes between the heirs 
of Sri Ram; that is Brij Mohan Das and 
Musammat Lado. This award was given on 
“March 13, 1884, by Mr, Maccnachie, Judicial 
Assistant Ccmmissioner, and in this, certain 
properties including the Mandir property 
at Bareilly, therein called the Diwankhana 
Bareilly, were stated to be wagf properties. 
This property, it was stated, would be 
administered as if it were punn given by 
-herself, that is, Musammat Lado. Mr. 
‘Mehr Oband Mahajan has argued that 
“this dedicaticn is uncertain and the mere 
‘gift for punn or charity is too vague to be 
enforced. As an abstract proposition of 
law, the contention is. certainly correct that 
a mere gift for charity or for punn is void 
for uncertainty but .it appears that on 
various previous occasions Musammat Lado 
.and her representatives have been describ- 
ing this property as a trust and as a Mandir 
which connotes a dedication to a deity. In 
a registered deed of trust, Ex. Df, the 
plaintiffs in this case stated that trustees 
shall menage the entire wagf property. 
They went on to say that the income from 
rents accruing from this property would 
be spent in connection with the repairs to 
the Mandir Sri Ram situate at Bareilly. In 
a deed of sale, Ex, D-3, executed by Brij 
Mohan Das as general agent of Musammat 
Kundo, plaintiff-appellant, the property sold 
by that deed was stated to be bounded on 
the west by the temple of Lala Alopi 
Parshad, referring obviously to the property 
in dispute. In another sale-deed, Ex. D-2, 
the property ın dispute is described as the 
thakardwara. It appears to me that when 
trustees are appointed for the administra- 
tion cf a. property dedicated to charity, when 
funds sre set apart for repairing this pro- 
perty which is described asa temple ora 
Mandir or a thakurdaara, there can be no 
vagueness which would make the trust void 
for uncertainty and therefore I see litile or 
no force in this contention of Mr. Mehr 
Chand Mahajsn. 

As far back as 18x4 this property was 
described in the award given by -Mr 
Maconachie as waqf property. In a suit 
between Musammat Kunco and Musammat 
Bibi Rani, two of the appellants in this case, 
Mvusammat Bibi Raniin her written state- 
ment stated that the properties mentioned 
in the plaint (including the property in 
dispute in this appeal) were punn or wagqf 
properties and that the parties had no 
right in respect of them, vide Ex. D-9. 
Musammat Bibi Rani went on to say that 
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the parties had been jointly managing and 
realizing the rents of the said punn or waqf 
property. In another suit to which Musam- 
mat Kundo was a party as a plaintiff, it is 
stated in para. 1 of the plaint dated 
January 10. 1933, that there is a big temple 
known as Mandir Sri Ramin Mohalla Kawa 
Tola, Bareilly City, and again the property 
is. described as a temple or “Mandir. In 
this very suit the plaintiffs made an applica- 
‘tion on July 4, 1933, which is Ex. D-12, and 
in, this application they submitted that the 
names of the trustees and pujaris had been 
mentioned as ` plaintifs in the suit’ by, 


‘mistake but as a matter ‘of fact the réal- 
‘plaintifis should bave been Sri Thakur Ji 


and : Radha 
installed at 


Kishan. Ji Maharaj (idols) 
Mandir Sri: Ram situate dt 


-Bareilly Mohalla .Kawa, Tola through the 
‘trustees and pujaris mentioned in the plaint. 


It seems to me to be clear that these old 
decuments consisting as they do mainly 
of admissions by the plaintiffs. or . their. 


‘Yepresentatives clearly establish that the 


property had been dedicated as a public 
trust, namely a Mandir for worship by the. 
Hindu public. ~ s e 

` Mr. Mehr Ohand Mahajan next contended 
that the property in suit had been subjected 
‘during the past few years to'a very mis- 
cellaneous kind. of user, such as, political 
meetings and the entertainment of marriage 
parties. This kind of user of propertiés 
attached to temples does not, in my opinion, 
necessarily show that the properties either 
did not or have since then ceased to belong 
fo the temple in question. There. is ample 
evidence on the record to show that this 
temple in question has been used by the 
Hindu public of Bareilly for worship at.all 
fimes without any let or hindrance by the 
plaintiffs. Not a single witness has come 
forward to depose that the temple has been 
used for private worship only. Mr. Mehr 
Chand Mahajan at this point contended that 
it was only the room in which the idol had 
been‘installed which was the temple but 
this contention, too, must fail because of the 
numerous previous admissions by the 
plaintiffs or their representatives referred to 
already. When properties adjoining the 
temple property were- sold, the boundaries 
of those properties were consistently shown 
in the sale-deeds as the temple of Alope 
Parshad and this is almost cpnclusive evi- 
dence that not-the room alone in which the 
idol was installed but the whole building 
was known as, used as, and dedicated as, a 
public ‘temple. Into the question of 
estoppel, it is perhaps not necegsary.to go 
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beyond referring to a Divisicn Bench ruling 
of this Court reported in Jaidayal v. Ram 
Saran Das (1) wherein it is observed that 

“a party cannot be allowed to approbate and 
reprobate. Where a person with full knowledge of 
the facts in unmistakable terms admitted the wagf 
nature of a house, he cannot eubsequently be allowed 
to resile from the position.” 


In Lakshmana Goundan v. Subramania 
Ayyar (2) their Lordships of the Privy 
Council held that where a Hindu had 
installed an idol for worship in his house 
and allowed the public to worship the idol, 
having himself acted as pujari, who received 
offerings, which income was used for extend- 
ing the buildings and otherwise efficiently 
maintaining the temple, it was held that 
the founder by his conduct held out and 
represented to the Hindu public that the 
temple was a public temple at which all the 
Hindus might worship and that he had 
dedicated the temple to the public. It 
seems ts me that quite apart from declara- 
tions made in sale-deeds and in the course 
of previous liligation, the user of the temple 
leads to the inevitable conclusion that there 
has been a public trust created. For the 
reasons stated above, I would dismiss the 
appeal in so far as it relates to the Mandir 
property or the Diwankhana with its 
appurtenant buildings situate at Bareilly 
described as Item No.5 in List No. II of the 
plaint and accept the appeal so faras it 
relates to the other four items of properties 
situate at Delhi and enumerated as Items 
Nos. 1 to4 in List No. II in the schedule of 
properties attached to the plaint. Having 
regard toall the circumstances of the case, I 
would leave the parties to bear their own 
costs throughout. 


Addison, J.—I agree. 


8. Appeal dismissed. 


. (1) A I R 1938 Lah, 688; 181 Ind, Oas. 493; 40 P LR 
954; I L R (1938) Lah. 704; 11 R L 850. 

(2) 81 Ind, Oas. 518: A I R 1924 P O 44; 19 L W 253; 
22A L J 169; (19941 M W N 278; 100 & A L R 608; 
29 O W N1123; LR 5a (P 0O) 125 (P 0). 
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MADRAS HIGH COURT 
Appeal Against Appellate Order No, 134 
of 1934 
October 5, 1938 
VaRADAACHARIAR AND ABDUR RAHIMAN, JJ. 
KAZA*PARANDHAMAYYA— 
APPELLANT 
versus 
SURAPANEMI VEERAYYA AND oTaBRs— 
. RESPONDENTS 
~ Civil Procedure Code (Aet V of 1908), a. 47— 
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Execution sale—Objection to—Locus standi— Hindu 
Law—Debts—Father—Son's liability—Ltability of 
son's share for father's debt, in absence of attach- 
ment during father's lifetime. 

The mere fact that the exonerated petitioner is 
an undivided member of the co-parcensery of which 
the judgment-debtor, whose interests are sought to 
be sold is also a member will not suffice to give 
the petitioner a locus stand? to maintain an ap- 
plication objecting to such a sale. Chhoteybal v. 
Ganpat Rai (1), followed. 

Under the Hindu Law no co-parcener other 
than a male descendant will be liable for the 
personal debts of adeceased co-parcener when the 
latter's share in the joint family property survived 
to him, but an excaption should be made in cases 
where the share of the deceased had been effective- 
ly attached during his lifetime. But where the 
deceased co-parcener has left a son, such exception 
will not apply because the sons’ share will be 
liable for the father's debt notwithstanding that 
it might have come to him by survivorships or by 
birth and even in the absence of any attachment 
obtained during the father's lifetime. 

A. against the order of the District Court 
of Kistna at Masulipatam, dated August 
25, 1934, and made in A, 8. No. 220 of 
1933 preferred against the order of the 
Court of the District Munsif of Gudivada 
dated September 16, 1933, and made in ©. M. 
P. No. 1916 of 1933 in O. S. No. 316 of 
1929. 

Mr, P. Satyanarayana Rao, for the Appel- 
lant. 

Messrs. T, M. Krishnaswamy Iyer and 
A. Lakshmayya, for the Respondents. 

Varadacharlar, J —This second appeal 
arises out of an application filed by the 
3rd defendant in the suit, objecting to 
the sale of certain properties at the instance 
of the plaintiff who had obtained a decree 
against the 4th defendant in the suit. 
The suit had been instituted against three 
defendants of whom the lst defendant and 
the 3rd defendants were the sons of the 
2ad defendant. As the Ist defendant 
died pending the suit, his son the 4th 
defendant was added as his legal represene 
tative. Defendants Nos. 2 and 3 contended 
that the debt incurred by the Ist defen- 
dant was a personal debt of his and 
that they and their interests in the joint 
family property could not be held liable 
therefor. The case went to arbitration 
and decree passed in terms of the award 
held that only the one-third share which 
the 4th defendant (as the son of the Ist 
defendant) had in the joint family property 
was liable for the suit debt; defendants 
Nos. 2 and 3 were exonerated. It is the 
attempt of the plaintiff to bring tae 4th 
defendant's one-third share to sale that 
is now contested by the application under 
appeal. At the outset, we would observe 
that the applicant has, in our opinion, 
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no locus standi to present this application. 
Assuming for the sake of argument that 
for the purpose -of e, 47, Civil Procedure 
.Code, even an exonorated defendant is 
a party to the suit, the question -still 
_Temains. whéther. he has a locus standi to 
. pray for particular reliefs. No proceedings 
-are now scught to be taken against the 3rd 
defendant or lis interests in the family 
„ property. We have also been. informed 
, that -proceedings taken on behalf of the 
„24th defendant to question the- sale hence 
.. failed and we presume that as egainst 

“the 4th defendant the sale has become 
~final. The mere fact that tle petitioner 
cis an undivided member of the Copar- 
“genery of which the 4th defendant is 
“also a, member will not suffice’ to give 
“the petitioner a locus standi to maintain 
‘the present application; see tke observa- 
tions of Sulaiman, O. J.in Chhoteybal v. 
-Ganpat Rai (1). On the merits, the 
: questien hag been raised whetter the 
„share of the 4th defendant has been duly 
attacked. What appears on tke record 
is‘tbat in August, 1929, during the life- 
time of the Ist defendant an interim 
„order of attachment before judgment 
was obtained against the three defen- 
. dants then on record and the pro- 
perties of the family were attached on 
an objection raised by defendants Ncs. 2 
_apd 3, their shares seem to have been 
. released. As agairst the share of defen- 
dants Nos. 1 and 4, the interim attach- 
ment was confirmed on a later date, but 
_whether this was April 2, 1930, or April 
_ 2, 1931, is a point on which the parties 
- are not agreed. The order cn the petition 
. bears cnjy tke day and the month but 
not the year. The learned District Judge 
“bas held that this order must have been 
paseed in 1931 and not in 1930 because 
by April, 1930, the 4th deferdant has not 


. been impleaded as a party though notice ` 


had been directed to issue to him. There 
was seme delay in tle appointment of 
a guardian and tke gusrdian seems to 
Lave been appointed only in August, 1930. 
if the District Munsif had made the final 
order confirming the attuchment in accorde 
ance .with law, it could have been made 
only in April 1931 and not in April 1930, 
because the order specifically refers to the 
4th defendant as bcund by the attack- 
ment. But it has been suggested on 
behali of the appellant that the order was 
in fact made only in April 1930 and that 


_ (1) 57 A176 at p. £01; 150 Ind. Oas. 411; (193 
, L Q483; AT R1834 ll, 500; 6 È A T084 UB). 
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it was improperly made before the 4th 
defendant had been properly impleaded. 
In support of this argument, reliance has 
‘been placed upon the fact that in the 
counter-affidavit filed by the decree-holder 
in-the present proceeding the order. has 
been referred to as one passed: in 1930: 
In the view we take on other parts of 
the case, it seems to us unnecessary to 
express any final opinion aa to whether 
the order was passed in 1930 or 1931. 
We prefer to leave the question open, 
because parties concerned in intermediate 
transactions who are interested in the 
final determination of the question of the 
validity of the attachment are not before 
us. 


In these proceedings the appellant has 


sought to bring in the question of the date of 


the confirmation order with a view to contend 
thatthe interim attachment before judgment, _ 
made during the lst defendant's life-time 
béeame wholly inoperative because “no 
decree was passed during his life-time. 
We have not been shown any warrant 
for this contention, Reference was made 
in this counection to the line of authorities 
in this Court dealing with the effect of 


‘attachment before judgment in personal 


actions against individual co-parceners 
who happen to die before judgment. It 
seems to us that this line of authorities 
has no’ bearing upon tke question arising 
in the case. Nothing turned inthose cases 
on the question whether there was only ‘dn 
interim attachment during the original 
defendants life-time and also an order 
of confirmation. The point for decision in 
those cases related to the liability of the 
co-parceners to whom the undivided share 
of the defendant co-parcener survived on 
his death. The question of liability arose 


Jin those cases because under the Hindu 


Law, no co-parcener other than a male 
descendant will be liabla for the personal 
debts of a deceased cc-parcener when the 
latter's share in the joint family property 
survived to bim, but an exception was 
made in cases where the share of the 
deceased had been effectively attached 
during his life-time. No such question can 
arise in case where the deceased ec=parcener 
has left a son, because the sons share will 
be liable for the father’s debt notwith- 
standing that it might have come to him 
by survivorship or by birth and even 
in the absence of any attachment obtained 
during the father’s lifetime. It accordingly 
seems tous immaterial in these proceed- 


. ings, that the. Ist. defendant died before 
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the decree was pronounced ; 
fails and is dismissed with coste, 


ND; 


the appeal 


Appeal dismissed. 


ALLAHABAD HIGH COURT 
Second Appeal No. 492 of 1936 
p January 9, 1939 
BENNBT AND Verma, JJ. 
MUNICIPAL BOARD op SAHARANPUR 
a — DHEENDANT—A PPRLLANT 
vo versus 
JAGDISH SARAN—Praintirr— 
RESPONDENT. 
- U. P. Municipalities Act (II of 1916), ss. 128, 
180, 164—License fee on bullock carts plied for 
carrying bricks from kiln to purchaser, within 
Municipal limits is taz authorised by s. 123—Suit 
for declaration that such tax is illegal and order 
imposing it ia not binding and for perpetual in- 
+ junction, is barred under ss. 160 and 164, 

License fee imposed on Za person for bullock 
earts kept by him for carrying bricks from his 
kiln to his customers within the limits of a 
Municipality is atax on the carts, which are vehi- 
eles plying for hire within the Municipality and 
the provision requiring persons plying such carts 
for hire to take out a licence before commencing to 
do so is only a method for the realization of the 
tax imposed under s. 128, U, P. Municipalities Act. 
[p. £50, col. 1.) 

Where, therefore, such a person files a suit against 
the Municipal Board for a declaration that the 
order of the Board imposing a tax in the shapeof 
license fee onthe brick carts of the plaintiff was 
against law and procedure improper, invalid and 
penal, and was not binding, and for perpetual in- 
junction restraining the Board from passing such 
order in future, the suit is barred under es. 160 and 
164 and the same cannot be entertained by the 
Court. Brij Mohan Lal v. Emperor (1), explained 
and distinguished. 


Mr. A. M. Khwaja, for the Appellant. 
Mr. G. S. Pathak, for the Respondent. 


verma, J.—This is a second appeal by 
the defendant, the Municipal Board of 
Saharanpur. The suit was for a declaration 
that 
~ “the order of the defendant dated April 4, 1931, 
and other connected orders imposing a tax in the 
shape of license fee on the brick carts of the plain- 
tiff was against law and procedure, improper, 
invalid and penal and was not binding.” 


It was also prayed that a perpetual in- 
junction be iesued restraining the defendant 
Board from passing any such order in the 
future. There was also a prayer for the 
recovery of a certain sam of money. The 
Court of firat instance dismissed the suit 
but the lower Appellate Court has decreed 
it. 

The plaintiff has a brick-kiln outside the 
„limits of the Municipal Board of Saharan- 
pur. He has got six bullock carts and these 
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carts are used by the plaintiff for carrying 
the bricks to the houses of persons, within 
the limits of the Municipality, who pur- 
chase bricks from the plaintiff. The Muni- 
cipal Baard has ordered the plaintiff to 
take cut a licence for plying these carts for 
hire within the Municipality and to pay 
the fee prescribed therefor under the bye- 
law made by the Municipal Board under 
s. 298, List LH (e). The fee fixed for the 
type of cart used by the plaintiff is Rs. 4 
per cart per quarter. The plaintif paid 
Rs. 24 on account of the six carts for one 
quarter and brought this suit, his main 
allegation being that no hire for the carts 
is charged from the purchasers of the 
bricks and it cannot therefore be said that 
the plaintiff's carts ply for hire within the 
limits of the Municipal Board. He cone 
tended that he was consequently not liable 
to pay anything on account of these carts. 
The Board besides raising other pleas con- 
tended that the suit was barred under the 
provisions of ss. 160 and 164, U. P. Muni- 
cipalities Act (No. II of 1916) and that the 
plaintiff did charge hire for the carts 
from the purchasers of the bricks and the 
carts therefore did ply for hire within the 
Municipal limits. Both the Courts below 
have agreed in holding that the plaintiff 
did charge hire from the purchasers of the 
bricks for the carts which carried the 
bricks to the houses of the purchasers. On 
the other contention of the defendant, the 
trial Court held that the suit was not 
barred by ss. 160 and 164 of the Act, but it 
dismissed the suit on the finding that the 
plaintifi’s carts did ply for hire within the 
limits of the Municipal Board. On appeal 
by the plaintiff, the lower Appellate Court, 
while agreeing, as stated above, with the 
trial Court that the plaintiff did charge hire 
for the cartage of the bricks, allowed the 
appeal of the plaintiff on the ground that 

“plaintiff's carts are not open to hire within the 
limits of the Municipality to anybody and for any 
purpose whatsoever." 

It further observed that as 

“these carts are exclusively used by the plaintiff 
himself for cartage of bricks from his brick-kiln to 
the places of his customers inside the Munici- 
BLILY, 
the apa was not entitled toimpose the 
fee in question. The Court did not record 
any finding on the question whether the 
suit was barred under the provisions of 
ss. 160 and 164 of the Act. The first point 
raised by the learned Counsel for the de- 
fendant-appellant before us is that the suit 
was barred under the provisions of ss. 160 
and 164 of the Act and the Civil Court had 
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no jurisdiction to entertain it. The erne 
tention is that the fee imposed is a tax 
on the carts, which’ are vehicles plying for 
hire within the Municipality and that the 
provision requiring persons plying such 
carts for hire to take out a licence before 
commencing io dosois only a method for 
the realisation of the tax imposéd. Now 
the power to impose taxes is conferred on 
Municipal Board by 5.128 of the Act which 
ig" the first section in Oh. V, headed 
“Municipal Taxation. Imposition and Altera- 
` tion of ‘Faxes Sub-s. (1) (iv) authcrizes 
Municipal Boards to impose a tax on 
“vehicles and other conveyances plying for hire 
or kept within the Municipality or on boats moored 
therein.” : i 
Chapter 1X is headed: “Rules, Regula- 
tions and Bye-laws” and s. 298 occurs in 
this chapter, Sub-s. (2) of that section is 
as follows : ae i 
“In particular, and without prejudice to the 
generality ofthe power conferred by sub-s, (1), the 
board of a municipality, wherever situated, may in 
theexercise of the said power, make any bye-law 
described in list I below and the Board of a Muni- 
cipality, wholly, or in part, situated in a hilly tract 
may further make, in the exercise of the said power 
any bye-law described in list II below, 
in list I there is heading H, cl. (c) of 
which authorizes the Board to make à 
bye-law ` ; h 
“imposing the obligation of taking out licences on 
the proprietors or drivers of vehicles plying for 
hire,..and fixing the fees payable for such licences 
and the conditions on which they are to be granted 
and may be revoked.” i 
The contention of the learned Oounsel 
for the plaintiff-respondent is that the fee 
imposed by the Municipal Board on the 
plaintiff isnot a tax and that fees for 
licences for which provision can be made 
by means of bye-laws framed under 
8.298 ofthe Act must be distinguished 
from taxes properly so called. He 
contends that asthis fee is not a tax, 
ss. 160 and 164 of the Act are not appli- 
cable, and therefore a suit is maintainable. 
‘We consider that the conteniion of the 
Jearned Counsel forthe defendant-appel- 
lant is well-founded. The power to tax 
vehicles and other conveyances plying 
for hire within the Municipality has been 
‘conferred by s. 125 (1) (tv). It is open to 
the Board tomake bye-laws and rules for 
the realisation of these taxes in any 
manner that may be permissible under the 
Act. Section 298 authorizes Municipal 
Boards to impose on the proprietors and 
drivers of such vehicles and conveyances 
the obligation of taking out a license 
before they so ply the vehicles’ or con- 
‘veyances Within the Municipality and to 


$ 
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fix the fee pavable for such a licence. 
That in our opinion, is only the method 
in which the Board realizes the tax on the 
vehicle or conveyance and the fee levied 
on this licence is nothing but the tax 
which the Board is authorized by s. 128 to 
impose. Itis not suggested that besides 
this fee the Municipal Board has demanded, 
or can demand, from the plaintiff, or any 
other proprietor or driver of such carts, 
any further sum of money on account of 
tax under s. 128 (1) (iv). The imposition 
of this obligation to take out a licence 
and to pay a fee therefor makes the, 
collection ofthe tax, whichis authorized 
bys. 128 ‘1) (iv), simpler than it might 
otherwise be; but the adoption of this 
method for the collection ofthe tax cannot 
make it any the leas a tax. 

The learned Oounsel for the plaintiff- 
respondent has cited the case in Brij 
Mohan Lalv. Emperor (1). In that case 
the applicant was convicted for the 
infringement of a bye-law framed by the 
Agra Municipality with reference to 
motor lorries plying forhire and a fine 
was imposed on him by the Magistrate. 
The Sessions Judge made a reference to 
this. Court recommending that the fine 
be reduced. It was contended on behalf 
ofthe applicant that no offence had 
been committed because the bye-law 
which the accused had infringed was void, 
being ultra vires of the Municipal Board. 
‘It was argued that the licence fee was in 
substance atax and that the Municipal 
Board could not impose a tax without the 
sanction of the Local Government. It was 
found in that case that the bye-law in 
question had been sanctioned by the 
Oommissioner and it was observed that 
“the license fee has not been imposed and 
sanctioned in the manner provided for a 
tax.” In theease before us, there was no 
allegation made by the plaintiff that the 
bye-lew in question bad not been sanction- 
ed by the Local Government. On the 
contrary, we find from the Manual contain» 
ing the Saharinpur Municipal Bye-laws 
that the bye-law in question was sanctions 
‘ed by the Local Government by Notifica» 
tion No. 1746/KI 48-H, dated May 3, 1917. 
The case before us is thus distinguishable 
from thecase cited. We cannot accept the 
general proposition advanced by the 
learned QOounsel for the plaintiff-respondent 
that a fee payable for a licence can never 


(1) (1934) AL J 244; 149 Ind. Oas, 11; A IR 1934 
AN. 497; (1984) Gr. Cas. 594; 35 Or. L J 981;56 A 
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be a tax, As already observed, the im- 
‘position of an obligation to take out a 
‘licence fcr plying on hire within the 

Municipality a vehicle or other conveyance 
“on payment of a fee is only a method for 

the realization of the tax which the law 
“authorizes the Board to impos? on’ such 
‘vehicles and other conveyances. The point 
"becomes: clear’ by a. reference to the 

‘Municipal Account Code (Vol. Il of the 
“Municipal Manual, 1937, Edition). Chapter 
I of the Code is headed: “Taxes other 
than octroi or any similar tax payable 
on immediate demand, Rents and Fees.” 
‘Below this heading there is anote which 

aya : 

j iTho same general outline ‘of procedure applies 
‘to the collection of alltaxes other than octroi, ter- 
‘minal-tax, toll or other similar tax payable upon 
:immediate demand or taxes such as wheel or dog 

tax collected by means of licences. .... = 

This note does not seem to have the 
force of law, but- it brings out the point 
“under consideration clearly, Rule 21 in Oh. II 
Aeels with “taxes for which no assessment 
«ists are made and which are not collected 
‘by. means of licence.” Above r. 30 the 
heading is: “Collections by means of 
licence.” Below this heading there is an 
Explanation which says: “The following 
tules apply equally to both taxes and fees 
that are collected by means of licenses. . .” 
It is thus clear that there are taxes which 
“are collected by means of licences. It is 
obvious that all fees” are not “bares”, but 
it is equally obvious that it is incorrect to 
say that no fee payable fora licence can 
ever be atax. Reference may further be 
made to Vol. I, Part III, “Model Rules, 
Bye-laws and Regulations” of the Municipal 
Manual. These Model Rules have been 
“framed by the Government for the assess- 
ment and collection of taxes under ss. 153 
and 296 of the Act.” Section 153, which is 
in Oh. V of the Act, lays down: 

“The following matters shall be regulate! and 
governed by rules except in so far as provision 
therefor is made by this Act, namely fa) the 
assessment, collection or composition of taxes... .” 

Section 296 lays down : 

(1) The Local Government shall make rules 
consistent with this Act in respect of the matters 


described in ss...... 153 

ln accordance with these sections the 
Local Governmert evidently makes rules 
for each Municipality based on the Model 
Rules contained in Part IIE of the Munici- 
pal Manual.* We are not aware whether 
any rule has been framed by the Local 
Government for the Saharanpur Munici- 
pality with regard to the collection of taxes 
an vehicles, ete.; the impcsition of which is 
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authorized by s. 128 (1) (iv). These Model 
Rules, however, are of assistance in elucidat- 
ing the point. In Oh. I there is a heading: 
“Model rules for the assessment and collec- 
tion of atax on vehicles (or animals)" at 
p. 376 ofthe Municipal Manual. Rule 2 
laye down : na Tu Ha 

“Ey who becomes possessed of a vehicle 
(or animal) liable to the tax Bhall. .. apply, pe 
a licence....... F 

It is therefore clear in our opinion that 
the imposition of an obligation on persons 

-plying vehicles for hire within the Munici- 

_pality totake out licences and to pay the 
fees fixed therefor is only a means of col- 
lecting the tax on such vehicles authorized 
by s. 128. In the view that we have taken, 
it is not necessary to consider whether the 
opinion of the Court below that, although 
the plaintiff charged hire for the carts from 
the purchasers of the bricks, the Board 
was not entitled to require the plaintiff to 
take out licences for these parts because 
they were only used for the cartage of 
plaintiff's bricks from his kiln to the places 
of his customers, is correct or not. We 
held that this was a suit in respect ofa 
tax lawfully imposed by the Municipal 
Board, and that, in view of the provisions 
of ss. 160 and 164, Municipalities Act, it 
was not maintainable and the Civil Court 
had no jurisdiction. For the reasons given 
above, we allow this appeal, set aside the 
decree of the lower Appellate Oourt and 
restore that of the Court of first instance 
with costs throughout.. 


D. Appeal allowed. 


NAGPUR HIGH COURT 
Miscellaneous Appeal No, 133 of 1937 
March 16, 1939 
STONE, O. J. AND BOSE, J. 
JANARDAN AND OTSERS— APPELLANTS 
versus 
MADANLAL AND OTHBRS— RESPONDENTS 
Transfer of Property Act (IV of 1882), s. 92— 
Splitting up of mortgage—Each part to be treated 
as independent mortgage—Person redeeming any 
part in full, if can claim right of subrogation of 
that part—Whether entitled to be substituted as 
decree-holder under O. XXII, r. 10, Civil Procedure 
Code (Act V of 1908). : f 
hen a mortgage is split up in two parts, it 
has to be looked upon as if it were in distinct 
parts with different considerations assigned to 
different portions of the property, and it has there- 
fore to be treated as if it were two independent 
mortgages, Consequently, if there is redemption of 
either part in full, then the provisions of s. 92, 
Transfer of Property Act, are, complied with gofar 
as thet part is concerned. Therefore a person who 
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acquires the right of subrogation to such.a part of 
the mortgage, is entitled under XXII, r. 10, 
‘Givil Procedure Code, to be substituted as decree- 
holder to the extent of his right. - Gurdeo Singh v. 
Chandrikah. Singh (2), distinguished, Kanhaiya Lal 
y. Ikram Fatima (1), explained and doubted, Udit 
Narain Missir v, Ashrafi Lal (3°, referred to. 


. Misc.. A. from an order .of the Court of 
the Additional District Judge, Yeotmal, 
dated January 30, 1937, in Civil Sait No. 15 
` of 1939 dated December 93, 1930. 
Mr. M. k. Bobde, for the appellants. 
Mr. N. T. Mangalmurti, for R spon- 
dents Nos, I to 4, 7 to 11 and 13. | 


~- Judgment —This is an appeal against an 
order refusing tLe right of subrogation to 
defendants Nos, z to’ 5. The facts are 
as follows: On December 23, 1930, a pre- 
liminary decree for foreclosure was passed 
against 14 defendants. The decree was 
split up into two parts, the first part 
direc'ing that if defendants Nos. 1 :o 14 
paid a sum of Rs. 17,637-10-0 on defendant 
No. 1’s 1-10:h .share in the mortgaged 
property, then they could redeem that 1-10th 
share oo payment of that sum, also that 
if defendants Nos. 2 to 1! paid asum of 
Rs. 8,521-7-0 due on the 9-10th share of 
defendants Nos. 6 to 14 in the mortgaged 
property, then these defendants Nos, 2 to 14 
could redeem that 910th share on payment 
of that sum. : 

There was an appeal against this decree 
by defendants Nos. 6 to l4, the othar 
defendants not appealing. Tne Judicial 
Commissioner's Court allowed the appeal 
and amended the decree of the lower Court 
in the following way: Ths modifization 
was that defendants Nos. 6 tolt were to 
be entitled to redeem their 9-10th share in 
the mortgaged property on payment of 
Rs. 4,654 and that defendants Nos. I to 5 
were to be entitled t> redeem the whole 
mortgage on payment of Rs. 18,0093. In 
each case; some costs were also decreed. 

The defendants Nos. 6 to l4 did not 
redeem but the defendants Nos. 2 to 5, 
who were subsequent mortgagees and had 
been joined in the suit as suca, paid of 
the Rs. 4,694 and cosis due on the 9-1 th 
share of defendants Nos. 6 to 14 and 
thereby. freed that share from the morizage, 
They now claim that having freed tna; 
share, they are entitled to be subrogated 
to the rights of the mortgagees as against 
defendants Nos, 6 to 14 and to be brought 
on the record in that capacity under 
O. XXIL, r. 10, | 
The lower Court holds that there can 
be: no subrogation unless the entire amount . 
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of the decree is paid off and relies on 
Kanhaiya Lal v. Ikram Fatima (1) and 
on the Proviso to s. 92 of the Transfer of 
Property Act. 

Section 92, so far as is relevant, proe 
vides: 

“Any of the persons referred to in s. 91 (other 
than the mortgagor)...... shall, on redeeming pro- 
perty subject to the mortgage, have, so far ag 
regards redemption, foreclosure or sale of such 
property, the same rights as the mortgagee whose 
mortgage he redeems may have against the mortgagor 
or any other mortgagee.” 

So far as that is concerned, the decree 
has split up the mortgage and has allowed 
redemption of 9-10th of the property on payes 
ment of a certain sum. That portion of 
the property has been redeémed in full 
by the defendants Nos. 2 to 5 and cone 
sequenily under that part of s. 92 they 
are entitled to be subrogated to the rights 
of the mortgagees in so far as that portion 
of the property is concerned. 

So far ag the Proviso is concerned, it is 
in these terms: . 

“Nothing in this section shall be deemed to 
confer a right of subrogation on any person unless 
the mortgage in respect of which the right is 
claimed has been redeemed in full.” 

That of course assumes that the morte 
gage has not been split up. When it 
is split up, the mortgage has to be looked 
upon as if it were in distinct parts with 
different considerations assigned to different 
portions of the property, and it has there- 
fore to be treated as if it were two inde} 
pendent mortgages. Consequently if there 
is redemption of either part in full, then 
the provisions of s. 92 are, in our opinion, 
complied with so far as that part is 
concerned. That being so, the defendants 
Nos. 2 to 5 have the right of subrogation 
which they claim. If they have that right, 
then they are entitled, under O. XXII, r. 10, 
to be substituted as decree-holders to the 
extent of their right. 


The learned Counsel for the respondents 
relies on Gurdeo Singh v. Chandrikah 
Singh (2) but that was not a case in 
which the mcrtgage was split up. In that 
case the subsequent mortgagee paid only 
part of the price fixed for redemption and 
claimed subrogation in respect of the 
amount paid. That is clearly against the 
Provisions of the law even as it stood 
before the amendment, and consequently 
the ruling cited does not apply here. 

As regarde Kanhaiya Lal v. Ikram 
Fatima (1) the facts are somewhat com- 

(1) 8 Luck, 103; 139 Ind. Cas, 358; 9 0 WN 557; 
A TR 1932 Oudh 268; Ind. Rul. (1932) Oudh 360. 

(2) 36 O 193; 1 Ind. Oas. 913; 5 0 LJ 611. . 
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plicated and we are unable to determine 
whether there had been any splitting up 
of the mortgage in respect of whicn the 
Tight of subrogation was claimed, or not, 
lf there was, then we respectfully dissent 
from that decision. If there was not, then 
we are in agreement with it. 

As far as we can gather from the report, 
the facis were as follows: On July 25, 
1912, one Riasat Ali mortgaged ab biswa 
share to four persons, through his guardian, 
eby a deed, Ex. 1. On the same day he 
executed Ex. 2, which is called “a deed 
of further charge” in the judgment at 
p. 105* and is referred to later ag a mori- 
gage. On October 7, 1915, he mortgaged 
another 5 biswa share by a deed, Ex. 3, 
to the plaintiff, also through his guardian. 
He then died and was succeeded by his 
‘mother who had acted as his guardian in 
the above transactions. She then executed 
Ex. 40n February 9, 1917, which is called 
“a deed of further charge” in one place 
and & mortgage in another, also to the 
plaintiff. Having done this, she sold the 
entire 10 biswa share to the plaintiff on 
April 12, 1917. 
` The consideration for this sale was 
Rs. 15,000 which was made up as follows: 
Rs. 2,444 “were credited in respect of the 
amount due to the plaintiff on account of 
the mortgage deed (Kx. 3) and the deed 
of further charge (Ex. 4), Rs. 2,050 were 
left with the plaintif “for redemption of 
the morigage deed (Ex. 1) and the deed 
of further charge (Ex. 2)." Three sums of 
Rs. 156, Rs. 3,00 and Rs. 466-15-0 were 
otherwise accounted for “and the rest was 
to be left in the hands of the vendee for 
payment to certain creditors of the 
“vendor.” 


Then follows a sentence in the judgment 
which we are not altogether able to under- 
stand. 

“In 1917 and 1923 Kanhaiya Lal (the plaintiff) 
obtained deeds of release (Exs.6 and 7) from two 
out of the four (mortgagees) of the deeds (Exs, 1 
and 2) and redeemed 23 biswas out of the 5 biswaa 
mortgaged under those deeds.” 


It will be seen from the facts given 
above that the plaintiff was s mortgagee 
of half the mortgaged property: not a 
subsequent mortgagee because the 5 biswas 
mortgaged to“ him had no connection with 
the other 5 biswas mortgaged in the year 
1912. In the year 1917 he purchased the 
entire 10 biswas and so stepped into the 
shoes of the mortgagor. What happened 
after this is not} ciear but we gather that 


* Page of 8 Luck {d.j s 
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he redeemed 24 out of the 5 biswas which 
were mortgaged in 1912, and we take it 
that this was done by the common coasent 
of the mortgagees and himself. If tuat 
was so, then it had the effect of splitting 
up the mortgage withthe result that the 
original transaction had to be regarded as 
if it had consisted of two separate and 
independent mortgages over different pro- 
perties for different considerations. 

A number of other complications aruse 
because of subsaquent transactions but we 
need not enter into them. It is enough 
to state that the suit was decided against 
the plaintiff mainly on two grounds, res 
judicata and the fact that be had not 
intended, when he purchased, to keep any 
of the four encumbrances alive. At the 
end of the judgment the learned Judges 
alao stated in a short paragraph: 

“Tt may also be pomted out that the plaintif 
cannot claim any right of subrogation in respect 
of the mortgages (Exs. Land 2), because admittedly 


only a half share in those mortgages has been 
redeemed.” 

They then referred to s. 92 of the 
Transfer of Property Act and to two cases; 
one of which is Gurdeo Singh v. Chandrikak 
Singh (2) which we are already distin- 
guished, and the other is Udit Narain Missir 
v. Asharfi Lal (3) which at pp. 501 and 
505#-draws tue same distinction which we 
have done. The learned Allahabad Judges 
State: 

“The contention is that this right of the purchaser 
is limited tocases in which he has discharged the 
prior incumbrance in its entirety. It is difficult to 
see upon what principle this distinction proceeds. 
No doubt the prior incumbrancer is entitled to refuse 
@ part payment of his mortgage debt. If, however, 
he accepts the part payment and allows the liability 
upon the property to be discharged in part, the 
puisne incumbrancer benefits in exactly the same 
way as he would if the entire debt had been dis- 
charged, though not (to) the: same extent, His 
security is enhanced to the extent that the debt 
has been discharged. There seems to be no reason 
why the purchaser of the equity of redemption 
should not be entitled to stand in the shoes of the 
prior incumbrancer where he has, with the consent 
of that incumbrancer, partiaily discharged the 
liability.” a ; 

Tae Lucknow decision, therefore, largely 
depends upon the facts there. If we nave 
stated the facts correctly then with the 
utmost respect we cannot agree. it may, 
however, be that the facts nave not been 
fully given in tre judgment because it 
proceeded in the main on the other two 
grounds, and therefore it is impossible 
that there was there some important point 
(3) 38 A 502;°35 Ind. Cas, 732; 14 A GJ 662; A 
IR 1916 Al, 81. . 
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of distinction which does not appear in 
the facts given. The fact that tLe Allahabad 
case was also referred to appears to in- 
dicate that. But in any case the ruling 
does not alter our View. 

The appeal is allowed and the costs of 
the appellants will be paid by the 
plaintiffserespondents throughout. Counsel's 
fee Rs. 60. 


B. Appeal allowed. 


LAHORE HIGH COURT 
Sacond Appeal No, 19 of 1935 
November 10, 1933” 

ABDUL RASHID, J. 

LAL SINGH—P LANTI! F —APP?RLLANT 


veršus 
DISTRICT OFFICIAL RECEIVER— 
DEFENDANT—RESPONDENT 

- Punjab Debtors’ Protection Act (II of 1936), a. 10 
—Fruit of garden, whether liable to attachment. 

Fruit ofthe garden must be regarded as a crop 
within the meaning of 8. 10, Punjab Debtors’ Pro- 
tection Act and is, therefore, not liable to attach- 
ment. 

5. A. from an order of the District Judge, 
Amritsar, dated April 4, 1938. 

Mr. Jhanda Singh, for the Appellant. 

Mr, Shamsher Bahadur, for the Respon- 


dent. 


Judgment.—Lal Singh was declared an 
insolvent. He had a right of occupancy, 
under s. 6, Punjab Tenancy Act, in a garden 
which was attached by the Official Receiver. 
After the attachment the fruit of the garden 
was sold by the Official Receiver for 
Rs. 65. On January 17, 1938, Lal Singh 
presented an application to the Insolvency 
Court stating that his garden had been 
released from attachment under s. 56, 
Punjab Tenancy Act, but that the Receiver 
had not handed over to him Ks. 65 which 
he had realized from the sale of the fruit 
of the garden. He, prayed that as he 
depended for nis livelihood on the fruit of 
his garden, the sum of Rs. 65 shculd be 
handed over tohim. Tais application has 
been dismissed by both the Uourts below 
and the insolvent has preferred a second 
appeal to this Court. A prelimi.ary cbjec- 
tion was taken oa behalf of the respondent 
that no appeal lies as no question under 
g. 4, Provincial Insolvency Act, arises. This 
objection seems to be well-founded and 
must preyail. The learned Counsel for the 
ingolvent, however, urges that as the order 
of the lower Courts is not in accordance with 
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ey, it is liable to be upset on the revision 
side. 

Under s. 56, Punjab Tenancy Act, a 
right of occupancy, under any other section 
than s. 5, shall not be attached or sold in 
execution of a decree or order of any Court. 
Under s. 10, Punjab Debtors Protection 
Act, it is provided that standing crops, 
other than cotton and sugar-cane, shall not 
be liable to attachment or sale in execution 
of a decree. If the fruit of the garden is 
to be regarded’ as a crop, then neither the 
garden nor the standing crop ever vested 
inthe Official Receiver, The garden was 
released from attachment but the fruit was 
sold by .the Official Receiver. The word 
‘crop’ according to the Universal Dictionary 
of the English language means : 

“that which earth produces as a result of each 
year's growth, i.e. grain, grass, vegetables, fruits, 
roots, such as & crop of corn, of beans of peas, of 
apples, etc,” i 

It appears therefore that the fruit of. the 
garden must bs regarded as a crop within 
the meaning of s. 10, Punjab Debtors’ 
Protection Act. f , 

The learned Conasel for the respondent 
contended that the fruit did not vest in the 
Receiver but as soon as the fruit wascon- 
verted into money, the amount so realized 
vested in the Receiver and the insolvent 
was not entitled to get it back. This 
argument appears to me to be unsound, 
Wheat, when it-is cut, would, no longer be 
astandingerop. On the argument address” 
ed by the learaed Counsel for the responr 
dent, wheat can be attached by the Receiver 
as soon as itis cut and thus the provisiong 
of s. 10, Panjab Debtors’.rotection Act, can 
be easily nullified, Ifthe garden and the 
crop of the garden did not vest in the 
‘Official Receiver, he wrongly sold the crop 
fora sum of Rs. 65. In equity, the peti- 
tioner is entitled to receive the sum that 
came into the hands of the Official Receiver 
by the conversion of the fruit crop intd 
money. For the reasons given above, I 
accept this petition for revision and order 
that the sum of Rs. 65 be handed over by 
the Official Receiver to Lal Singh, petitioner. 
Having regard to all the circumstances, 
however, I order that the parties shall bear 
theit own costs throughout. ; 


D Revision accepted. 
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BOMBAY HIGH COURT 
First Appeal No. 214 of 1936 
November 11, 1938 
BROOMFIELD AND Mackin, JJ. 
NARHARI GANGADHARJI—Puratntirr— 
APPELLANT 


veTsUus 
BABURAO RANCHHODLAL VAIDYA— 
Derenpant No. 3—-RESPONDENT 

Bombay Appellate Side Rules, rr. 1 (2), 2 (cj— 
Advocates fees—Bombay Pleaders Act (XVII of 
1920), s. 18-—Pleader’s fees, valuation of— Legal 
Practitioner—Fees--Plaintif''s settlement with two 
defendants and appeal with bs i to third—Fees 
of latter's Pleader should be calculated on the whole 
subject-matter. 

Where there has been no decision on the merits 
of the real contest between the parties eventhough 
there was a “hot contest“ on the point that was 
actually decided, the plaintiff where suit is dis- 
missed ought not to be required to pay more than 
one-fourth of the fullfees payable underthe Bombay 
Appellate Side Rules, 

“Where the real question at issue is the plaintiff's 
claim to the property in his own right as against 
defendants, the valuation for the purposes of Plea- 
der's fees is not the notional value which the 
plaintifi himself puts upon the sait but the actual 
value of the property itself. Bai Meherbai v. 
Maganchand (1), Nur Makomed v. Secretary of State 
(2) and Kasanjt v. Surat Municipality (8), relied 
On: Pi 

, Where the subject-matter of the suit is the actual 
value of the property in the hands of the defend- 
ants, to which the plaintiff would have been enr- 
titled had the suit succeeded, the fact that the 
plaintiff settles with two defendants and . appeals 
with regard tothe third is not méterial for the 
valuation of Pleaders’ fees which is to be calculated 
on the valuation of the whole subject-matter 
Leaman v. Saraswati (4), folluwed. - na 

F. A. from the decision of the First.Class 
vi udge, Ahmedabad, in O. 8. No. 558 of 
1932. Le 


Mr. H. M. Choksi, for the Appellant. 

Messrs. A. G. Desai and J.C. Shah, for 
the Respondent. s 

- Macklin, J.—In the matter which has 
given rise to this appeal, the plaintiff 
Claimed to be the heir to the property in 
suit and disputed a will, under which the 
movable property (valued at Rs, 94,060) had 
gone to defendants Nos. |) and 2, and also 
an award decree, under which the immov- 
able property (valued at Rs. 30,000) had 
gone to defendant No.3. But he put his 
claim in the form of a suit for administration 
(not for possession), valued it notionally at 
Rs. 800, and filed it in the Second Class 


Court. The Second Olasa Subordinate 
Judge framed preliminary issues as to 
jurisdiction, valuaticn and multifarious- 


ness, and dismissed ithe suit on all three 
points, If the Judge had no jurisdiction, 
he was clesrly in error in dismissing the 
suit ; and on the plaintif appealing to the 
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District Judge, the dismissal was set aside 
and it was ordered that the suit should be 
transferred to the First Class Court for 
trial. The First Olass Subordinate Judge 
tried the issues of valuation and multi- 
fariousness and held that the proper frame 
of the suit would be for possession with a 
valuation based on the value of. the pro- 
perty, and he ordered that the plaintiff 
stould amend his plaint accordingly. He 
also held against the plaintiff on the ques- 
tion of multifariousness, and ordered him 
to elect between defendants Nos. 1 and 2 
on the one hand and defendant No. 3 on the 
other. This order was thé subject of a 
revision application which was rejected by 
the High Court, and on the plaintiff de- 
elining to obey the order, his plaint was: 
rejected. . 

But when the costs were taxed, the plain- 
tiff was ordered to pay full Pleaders’ fees: 
lin two sets) cn a Valuation of Rs. 1,24,000. 
He protested to the Court on the ground that: 
at most he should have been ordered to: 
pay only one-fcurth of the full Pleaders’ 
fees, ibe suit not having been decided on 
the merits, and upon: the further ground 
that the basis of the valuation should have 
been Rs. 600, the valuation which he-him- 
self had pus upon the suit. We are told 
that he has settled his differences with 
defendants- Nos, 1 and 2 and has filed a 
Separate buit against. defendant No. 3, His 
present appeal is against defendant No. 3 
alone; ‘and is concerned not with the 
rejection of his pldint but with the order 
for the payment of Pleaders’ fees. - For his 
first éontention—that only one-fourth of the 
full Pleadars’ fee is payable-—Mr, Choksi 
for the appellant relies on rr. 1 (a) and 2(c) 
at p. 51 of the Appellate Side Rules, which 
are as follows: 

“l. (a) In suits whieh decide on the merits the 
real dispute between the parties...... the amount 
of the Advecate’s fee shall be computed on the 
amount or value of the subject-matter in dispute in 
the suit. 

2. (c) In all other cases not otherwise provided for, 
the amount of the Advocate's fee to be allowed shall 
be one-fourth of that payable according to the rates 
specified in r. 1.” 

He argues that the rejection of a plaint 
is never a.decision on the merits, and that 
in this case, the real contest between the 
parties was not decided at all. Pleaders’ 
fees depend upon the amount or value of 
the subject-matter in the suit, and the subs 
ject-matter up to this point, according to 
the argument, is only a question of pro- 
cedure—whether the plaintiff is entitled to 
the relief claimed by way of an adminis: 
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trative ruit or whether he is bound to sue 
in terms for possession of the property and 
—tke value of the property being ascer- 
tained—to pay court-fees on the value of 
the property. It is true that so far all that 
has been decided is a question of procedure. 
There is no decision that the plaintiff is 
not entitled to pcssession of the land—only 
that he cannot be given possession in a 
suit framed as this suit has been framed. 
Mr.-Desai for the respondent contends 
that there has been a decision on the issue 
of multifariousness, in which the rights of 
defendant No 3 came into question, and 
thet there has accordingly been at any Tate 
a partial decision on the merits as hetween 
the plaintiff and defendant No, 3. But 
even accepting this contention for the sake 
of argument, it is clear that tbe real ques- 
tion between the parties went further than 
this, and that there has been no decision 
on the merits of tbe real contest between 
the parties within the meaning of the rule, 
even though (as the learned Judge sa}s8) 
there was a “hot contest” on the point that 
was actually decided. It follows that the 
plaintiff cught not to be required to pay 
more than one-fourth of the full fees payable 
nder the rules. : 
ki 'The next question is the basis that ought 
to be adopted for the valuation of Pleaders’ 
fees in this.suit. ‘To decide this point, it is 
necessary to determino what in substance, 
isthe real natura of the dispute. between 
the parties, since upcn the authorities that 
would be the subject-matter of the suit and 
the basis for tLe calculation cf Pleaders’ 
fees. In Bai Meherbai v. Maganchand (1) 
dealing with a suit in which the plaintiff 
had given a notional valuation and asked 
the Court to set aside a deed which had 
the effect of keeping tle plaintiff out of 
certain property and for possessicn of that 
property, it was held that the basis for the 
calculation of Fleaders’ fees was not the 
value of the claim as estimated fcr the 
purpcses of court-fees but the actual value 
of the property; and similar decisions were 
given in Nur Mahomed v. Secretary of State 
(2) and Kasanji v. Surat Municipality (3;; 
which in-form were suits for declarations 
and injunctions with respect to property, 
In view of these decisions, it is impossible 
not to hold that in the present case, where 
the real question at issue is the plaintiff's 
claim to the. property in his own right as 
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against defendants Nos. l-and 2 on-the one 
haud and defendant No, 3 on the other, the 
valuation for the purposes of Pleaders’ fees 
is not the notional value which the plaintiff 
himself put upon the suit but the actual 
value of the property itself. ae 
Taking the basis of the valuation to be 
the value of the property, a further ques 
tion arises as to the effect of the lower 
Court’s order to the plaintiff’ to elect: bet- 
ween defendant No. 3 and the other defen- 
dants. Mr. Ohoksi contends that in view- 
of the order to elect and the illegality öf 
combining iú one suit the plaintiff's claims, 
against all the defendants, and in view of: 
the further fact that the plaintiff has settled 
with defendants Nos. 1 and 2 and is appeals ' 
ing only with regard to defendant No. 3, . 
the basis should be the value only of that: 
property with which the plaintiff's claim 
against defendant No. 3 is concerned: But 
these considerations do not seem to be, 
material On the authorities cited, the. 
subject-matter of the suit is the actual’ 
value of the property to which the plaintiff 
would be entitled if the suit had succeeded, 
and that clearly is the value of the property 
in tbe hands of all the defendants, namely’ 
Rs. 94,000 pius Rs. 30,000, or’ Rs. 1,24,000. 
in all. The position would be the same. 
if he had obeyed the crder to elect and had: 
brought separate suils ; on each suit, hé. 
would have had to pay on the valueof the’ 
property, and the combined Value would, 
be Rs, 1,24:000. He. chose. to. combine two. 
suits in. one suit, and he must pay accord- 
In this connection reference may 
be made to Laxman v. Saraswati (4; where. 
it was stated as follows (p. 694*) ; : 
“However many of the defendants may be vlaiming 
in separate interests, they are entitled to appear, 
and defend the suit, and each defendant’s Pleader 
would be entitlad under the Bombay Pleaders” Act to 
charge a fee based on the suit valuation for the pur- 
pose of Pleaders' fees. So that as the defendants’ | 
Were successful and their costs were ordered to ba 
paid by the losing party, each defendant was entitled 
to coste taxed on the basis of the suit valuation and 
not on the basis of what each defendant's interest 
might be in the suit itself”. i 
We modify the decree of the lower Court 
by directing that the plaintiff should pay 
one-fourth of the Pleaders’ fees calculated 
on a valuation of is. 1,24,000, Tne appel: 
lant will get three-fourths of his costs in 
this appeal. Tnat part of the crder direct- 
ing Pleaders’ fees to be paid in two seta in 
the Ocurt below is confirmed, i | 
D. - Decree modified. ‘ 
(4) 27 Bom. L R 692; 89 Ind. Oas, 211; A IR 1925 
Bom, 432. - y MA . ron 
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PESHAWAR JUDICIAL COMMIS- 
©. SIONER’S COURT - 
Appeal No, 64-14 of 1933 
May 22, 1939 
ALMOND, J, O. AND Mig AHMAD, J. 
Baba RAMA NAND—APPRLLANT 


versus 

_PARKASHA NAND GHANAYA LAL— 
RESPONDENT -5 
| Succession Act (XXXIX of 1925), s. 338 (2), Proviso 
—No notification by Local Government—Previso 
does „not apply —Succession certificate—Claimant for, 
possessing will in his favour, whether entitled to 
it—N.-W. F. P. Courts Regulation (E of 1931), 
88.. 30, 23 (3)—Orders under Succession Act, appeals 
from—S. 30, if applies—Senior Sub-Judge taking 
cognizance of proceedings under Succession Act, 
whether acts as Disirict Judge—~Appeals from his 
orders, forum of—Punjab Courts Act (VI of 
1918)—Nottfications under—Notifications Nos. 570 
and 571 of Le89—Applicability to N.-W. F. P. 

Where there has been no notification by the 
Local Government, Proviso to sub-s, (2) of s. 388, 
Succession Act, does not apply. It is a principle 
of construction of statutes that a Proviso merely 
a from the section to which it applies. [p 65y, 
col, 2, 

No decree can be passed ina case in which a 


succession certificate is required until a succession’ 


certificate has been produced, and it is the duty 
of the Oourt to see which party is prima facie 
entitled to a certificate, There may be -cases in 
which a Court haga discretion to refuse a certifi- 
cate altogether; for instance, in a case where no 
party proves any prima facte claim tothe property 
in dispute. But in cases where the person asking 
for a certificate isin possession of a will in his 
favour executed by the person whose property he is 
seeking to realize, it isa sufficient ground on which 
to grant a certificate tohim, jp 680, col. 1,] 
‘Section 30, N-W. F. P., Courts Regilation I of 
1931, does not apply to appeals from an order 
made under the Succession Act. 7 
“ Dictum tothe contrary in Durgadevt v. Rup 
Chand-Duni Chand (1), held no longer good law. 
Section z3 (3) of the Kegulation must be inter- 
preted as meaning that the Senior Sub-Judge who 
takes cognizance of proceedings under the Succes- 
sion Act is exercising functions of a District Judge, 
and therefore an appeal from his order lies to 
the Judicial Commissioner's Court under s. 384, 
Succession Act. ;p. 659, col. 2.] $ 
Notifications Nos. 510 and 571 of 1889, under thé 
Punjab Courts Act, directing that the Divisional 
+Oourts should be deemed to be the District Court 
- for the purposes of the succession Act, are incon- 
sistent with the N.-W. F. Fb. Courts Regulation 
which abolished Divisional Courts. These notifica- 
tions, therefore, ceased to have any effect when the 
NW. F. P. Courts Regulation was passed. 


A. from an order of the Senior Sub- 
Judge, Pesaawar, dated January 4, 1938. `- 
` Messrs, Raja Singh and Charanjit 
‘Lal, for ihe ‘Appellant. 

Pandit Mool Chand and Mr, Nishtar, for 
the Respondent. 


z Almond, J. C.—This judgment will cover 
_ Oivit Appeal No. 64°19 of 1988, Baba Kama 
Nand v. Parkaskha Nand, and Qivil- Revision 
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No. 165 of 1931, Musammat Moti Bai v. 
Ram Chand and others. They deal with 


applications for succession certificates under. 


the Indian Succession Act of 1929. ' In the 
appeal Baba Rama - Nand applied to the 
Senior Subordinate Judge, Peshawar, for a 
succession certiicate in regard to the pro- 
perty left by BabaJugta Nand on the 
basis of s will executed in his favour in 
1924. The application was rejected on 
the ground that complicated questions’ of 
law were involved and the parties should 
settletheir dispute by regular suit. An 
appeal was preferred to the District Judge 
who returned it for presentation in this 
Court presumably on the basis of a judg- 
ment of the Single Judge of this Oourt 
Published in Durgadevi v. Rup Chand- 
Duni Chand (1), In the revision case 
Musammat Moti Bai applied tothe Senior 
Subordinate Judge, Bannu, for a certificate 
on the ground that she was the daughter of 
one Musammat Gulab Devi, and as such, 


“entitled to succeed to her property. The 


defendants in that case were the rever- 
sioners of Musammat Gulab Devi's hus- 
band. Two of them had prior to tnis 
applied for a succession certificate which 
had also been refused. The Senior 
Subordinate Judge dismissed this applica- 
tion also on the ground that difficult ques- 
tionsof ‘law were involved and his finding 
was Maintained on appeal to the District 
Judge. Learned Counsel who has repre- 
sented the-petitioner in the revision case 
urges that if it is held that an appeal lies 
to this Court, his application for revision 
should- be treated as an appeal from the 
order of the Senior Subordinate Judge, 
The principal question for decision in 
these cases is whether the appeal ley to 
the District Judge or to this Court, and 
the history of the legislation on the point 
is as foliows: Part 10 of the Succession 
Act of 1925. is a re-enactment with slight 
moditications of the Succession Oertiticate 
Act VILof 1889. Under s. 20o0f the old 
Act, the Local Government was empowered 
by- notification in the Oficial Gazette to 
invest any Court inferior in grade ‘to a 
District Court with tne functions of a 
District Court under the Act, and it further 
provided that an appeal from such inferior 
Vourt should lie to tne District Court and 
uct tothe High Court, At tae time this 
act was in force, the North-West Frontier 
Province was a part of the Punjab and was 
subject to the Punjab Courts Act XVUI of 
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1684. Under that Act amongst other Courts 
established in the province were Courts 
of Divisional Judges, Courts of District 
Judges and Courts of Subordinate Judges. 
By s.23 of that Act, the Court of the Dist- 
rict Judge was deemed tobe the District 
Court or principal Civil Court of original 
jurisdiction inthe district, but the Local 
Government had power to direct that the 
Divisional Court should, for certain purposes, 
be deemed to be the District Court or 
principal Oivil Court of original jurisdic- 
tion. Under Notification No. 570, dated 
May 4, 1889, the Punjab Government 
directed that Courts of Divisional Judges 
in the Punjab should be deemed to be 
District Courts for the purposes of the Suc- 
cession Certificate Act, 1889, and by Notifica- 
tion No. 571 of the same date all District 
Judges and Subordinate Judges of the 
First and Second Olass in the Punjab were 
invested with the powers ofa District 
Court under s, 26, Succession Certificate 
Act. The original notifications are not 
available in this Court but they are refer- 
red toin a judgment of the Punjab Chief 
Court reportedin Tikaya Mal v. Launga 
Malik (2) and it isnot disputed by parties 
before us that these notifications were 
actually issued. When the N.-W. F. Pro- 
vince was separated from the Punjab in 
1801, the law in force at the time of 
separation was continued under s. 3, 
Government of India Act, 1854,in so far 
asit was not altered or repealed by law 
or regulation made by the Governor- 
General-in-Council, and under s.7 of the 
Law and Justice Régulation VII of 1901, 
notifications made under the Acts which 
remained in force continued to have vali- 
dity with such modifications as might be 
necessary or proper to adopt them to the 
matters before the Courts. The notificae 
tions of 1889 therefore, remained in force 
in this province until, at any rate, 1925 when 
the Succession Act of that year was passed. 
In the meantime other changes had occur- 
red inthe Punjab. By the Punjab Courts 
Act of 1914, Divisional Ccurts in the Punjab 
were abolished and it appears to have 
been the view of the Punjab Government 
that on the passing of that Act the 
Notificaticns of 1889 ceased to have effect, 
for,on July 15, 1914, another Notification 
No, 781 was made under s. 26, Succession 
Certificate Act of 1859 investing all 
Subordinate Judges. of the First and 
Second Olass in the Punjab with the func- 
tions of a District Court under the Act. 

(2) 144° P R1890. ` 
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In 1918 when the Punjab Chief Court, was 
converted into a High Court, 
Punjab Courts Act VI of 1918, was passed 
and the High Court was empcwered to 
authcrize by general or special order any 
Subordinate Judge totake cognizance of 
proceedings of certain classes which in- 
cluded proceedings under the Succession 
Act, 1865, and the Probate and Adminis- 
tration Act of 1881 which could not be dis- 
posed of by district delegates, Thereafter 


-the Succession Act was passed which con- 


ferred jurisdiction in cases coming under 
the Act on District Judges with powers to 
the Local Government unders 388 of the 
Act to invest Courts inferior in grade to 


the District Judge with powers to exercise ` 


the functions of a District Judge under 
Part 10 of the Act. Thereafter in 1931 
the N-W. F. P. Courts Regulation (I 
of 1931) was enacted and under s. 23 
of the Regulation, the Judicial Com- 
missioner was authorized by general or 
special order: to confer on any Subordi- 
nate Judge the power to take cognizance 
of any proceedings under any part of 
the Succession Act, 1925, if the proceedings 
could not be disposed of 


delegate. All Senior Subordinate Judges 


were so. authorized by this Departmėùt’s 


Notification No. 43€-J of April 1, 1931. Sub- 
s. (3) of £, 23 reads as follows; 

“Proceedings taken cognizance of, by or transferred 
to a Subordinate Judge under this section shall -be 
disposed of by him subject to the rules applicable to 
like proceedings in the Gourt of the District Judge.” 

_In the same regulation provision with 
regard to the foram of appeal in appeals 
from decrees was made under s. 30, but 
that section obviously does not apply to 
appeals from an order made under the 
Succession Act. (The dictum to the contrary 
in Durgadevi v, Rup Chand-Duni Chand 
(1) isclearly not good law). It is admitted 
that no notification has been made by the 
Loca] Government or the Provincial Governe 
ment in this province under 6,. 388, Succese 
sion Act, .It has been contended beforé-us 
that the notifications of 1889 continue in 
force in this province up to the present day 
by virtue of s. 7 of the Law and Justice 
Regulation and that the Courts Regulation 
of 1931 merely changes the nomenclature 
of the Courts. We do not think that s. 7 
has any application, for it only deals with 
the constructions ‘of notifications made 
under enactments passed before the com» 
mencement of the said regulation and the 


another- 


by a district. 


question before us deals with the effect of | 


enactments subsequent to regulations 


Under s. 24, General Olauses Act. it, is” 
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provided that where an Act of the Governor- 
General-in Council or Regulation is after 
the commencement of the Act repealed or 
re-enacted with or without modifications, 
then unless it is otherwise expressly pro- 
vided, any order, scheme, rule, form or 
bye-law issued under the repealed Act or 
regulation shall, so far as it is not inconsis- 
tent with the provisions re-enacted, con- 
tinue in force and be deemed to have been 
in force under the provisions g0 re-enacted 
until and unless it is superseded by an 
crder, scheme, rule, form or by-law issued 
under the provisions so re-enacted. It 
appears tous that the notification of 1889 
under the Punjab Courts Act, directing 
that the Divisional Courts should be deemed 
to be the District Court for the purposes of 
the Succession Act is inconsistent with the 
N.-W. F. P. Courts Regulation which 
abolished Divisional Courts. We are 
fortified in this view by the fact that in 
1914 when the same alterations in designa- 
tions of Courts were made in the Punjab, it 
was considered necessary to renew the 
powers conferred by the notifications of 
1889 by the issue of a new notification in 
that year. We therefore hold that the 
aotifications of 1889 ceased to have effect 
from 1931 at the latest and possibly from 
(925 when the new Succession Act comes 
‘nto force. We are, therefore, left with the 
droposition as to what is the forum of appeal 
under the Succession Act of 1925 in the 
JeW: F. Province in these circumstances. 
earned Counsel for the petitioner in 
dusammat Moti Bai's case has contended 
bat although there has been no notification 


y the Lecal Government under s, 388, - 


tuccession Act of 1925, still the Proviso to 
abes, (2) of that section must be considered 
> bein force. The first two sub-sections of 
iat section read as follows : 

“(1) The Local Government may by notification 
4 the local Oficial Gazette invest any Court 
aferior.in grade to a District Judge with power to 
arise the functions of a District Judge under this 
art, 

(2) Any inferior Court so invested shall, within the 
mits of its jurisdiction, have a concurrent jurisdic- 
on with the District Judge in the exercise of all 
ywers conferred by this Part upon the District 
«dge, and the provisions of this Part relating to the 
istrict Judge shall apply to such an inferior Court 
if it were a District Judge. 

Provided that an #ppeal from any such order of 
ı inferior Courf as is mentioned in. sub-s. (1) of 
384 shall lio to the District Judge and not to 
High Court, and that the District Judge may, 
ke thinks fit, by his order on the appeal make 
y, such declaration and direction as that sub- 
tida authorizes the High Court to make by its 
ler on an appeal from an order of a District 

ey : 
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Sub-s. 1 of s. 38! reads as follows: 
“Subject to the other provisions of this Part, an 

appeal shall lie to the High Court from an order 
of a District Judge granting, refusing or revoking 
a certificate under this Part, and the High Oourt 
may, ifit thinks fit, by its order on the appeal 
declare the person to whom the certificate should 
be granted and direct the District Judge on applica- 
tion being made therefor, to grant it accordingly, 
in supersession of the certificate, if any, already 
granted.” 

We cannot agree with learned Counsel 
that the Proviso to sub-s. (2) of s. 388 can 
apply where there has been no notification 
by the Local Government, for it is a 
principle of construction of statutes that a 
rroviso merely detracts from the section to 
which it applies and as no Court has been 
invested with powers by the Local Govern- 
ment, the Proviso ‘must be disregarded, 
We have therefore to fall back on the 
provisions of s. 384. In this connection it 
has been argued that no appeal lies to the 
High Court from an order of the Senior 
Sub Judge made’ under the Succession Act 
because a Senior Sub-Judge acting under 
8, 23 of the NeW. F. P. Oourts Regulation 
is not a District Jndge. We have been 
referred to the difference in wording bet- 
ween s. 30 of the N-W. F. P. Oourts 
Regulation in which the following words 
appear: “Such other Subordinate Judge 
shall be deemed to be the Court of a 
District Judge for the purposes of all 
appeals so preferred” and the less specific 
provisions of sub-s. (3) of s. 23 of the same 
Regulation reproduced above. We must, 
however, interpret the latter sub-section as 
meaning that the Senior Sub-Judge who 
takes cognizance of proceedings under the 
Succession Actis exercising functions of a 
District Judge, and that therefore the 
appeal from his order lies to this Court 
under s. 384, Succession Act. We therefore 
hold that the appeal of Rama Nand lies to 
this Coart, and in the case of the revision 
application of Musammat Moti Bai, we treat 
it as an appeal from the order of the Senior 
Subordinate Judge, for the petitioner has 
obviously been misled by the practice 
which has been universal in this province 
asto the forum of appeal in such cases. 
We grant the petitioner the necessary exten- 


‘sion of time to bring the appeal within 


limitation. 

On the merits we do not think that either 
of the orders can be sustained. No decree 
can be passed in a case in which a succes» 
sion certificate is required until a succes- 
sion certificate has been produced, and it is 
the duty of the Court to see which party is 
prima facie entitled to a certificate. There 


- Gulab Devi. 
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may be cases in which a Court has a discre- 


` tion to refuse a certificate altogetner; for 


instance, in a case where no party proves 
any prima facie claim to the property in 
dispute. But in the cases before us 
Rama Nand, the appellant, is in possession 
of a will in his favour executed by the 
perscn whose property he is seeking to 
realize. We think tLatthis is a sufficient 
ground on which to granta certificate to 
him. Similarly, in the case of Musammat 
Moti Bai sbe was, in the previous proceed- 
ings in which the reversioners petitioned 
for a certificate, admitted by all persons in 
the case to be the daughter of Musammat 
That positin is now being 
challenged. There are prima facie grounds 


- for believing that she is tte daughter of 


Musammat Gulab Devi and Ler Counsel 
relied on a judgment of this Court reported 
in Mukund Lal v. Sant Ram (3) in which it 
was held that Hindus ot Banna City were 
bound by Hindu Law and not by custom. 
We, therefore, accept the appeal and the 
revision application and direct that in both 
cases the certificates prayed for shall be 
granted subject to the grantee furnisbing to 
the Senior Subordinate Judge concerned 
such security as may be deemed by him to 
be sufficient under s. 375 of the Act. As 
there was no authoritative pronouncement 
of law on the point raised before us, we 
direct that the parties should, in both cases, 
pay their own costs in all Courts. 


D. Certificates granied. 


(8) isa 1936 Pesh. 26;{160 Ind, Oas. 672,8 R 


Pesh. 


amarenana sataman 
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Oriminal Appeal No, 29 of 1939 
May 16, 1939 
Row anp, J. 
MOSAHEB DOME alias SAHEBWA— 
APPELLANT 
versus 
EMPEROR~Obprosite Party 
Criminal Procedure Code (Act V of 1895), s. 310— 
Accused a registered member of criminal tribe— 
Effect—Matter, if can be brought before jury — 
Evidence Act (I of 1672), s. 54—Bad character. 
evidence of-—Kelevancy— Penal Code (Act XLV of 
1860), ss. 457, 451—No evidence of any precaution to 
conceal presence —Conviction under 8. 407, if can be 
supported—Criminal trial — Criminal entention, 
duty of prosecution 10 prove—Hniry in another's 
house—VW hen presuned eriminal— Crininal Tribes 
Act (VI of 1924), 8. 23, Sch. I—Previous conviction 


. under g.3:0, Penal Code—E fect, 
|: ‘The fact that an accused isa registered member 
.of a criminal tribe is like a previous conviction, a 


matter am which bad character can be inferred 


MOSAHRB DOME v. BMpRRoR (PAT) 


18810 


and which may affect the sentence. It should be 
treated in the same way as the fact of a previous 
conviction by not being disclosed tothe jury until 
alter the verdict leat their minds should be 
prejudiced, 

Where in the first information the accused is 
referred to as “a member of: a criminal tribe” 
this portion ofthe information should beexciuded 
when reading ıt out to the jury. When there was 
uo indication that such a precaution was taken 
and as the trial proceeded, the prosecution were 
aliowed to examine a clerk of the Police office to 
prove thatthe accused was entered in the criminal 
tribes register: - : è 

Heid, that this evidence certainly ought not to 
have been admitted until after the verdict had been 
taken or the accused convicted. 

Where there is no evidence of any precaution 
taken by the accused to coneeal his presence,’ the 
conviction under 6. 497, Penal Code, cannot be 
supporied and the verdier must be treated as one of 
house trespass under 8. 401. 

When criminal intention is an ingredient of am 
offence, itis on the prosecution to prove that inten- 
tion just as much as any other ingredient. The entrý 
of one person into the house of another will not be 
Presumed criminal at all unless there are circum- 
stances from which an inference of criminality cas. 
be drawn, . 

Section 23 of the.Oriminal Tribes Act regulate» 
the punishment to be imposedon a member of an) 
Criminal tribe who having been convicted of an} 
oftence mentioned in Sch. |, to the Act is agai» 
convicted of an offence mentioned in that schedule 

Where the accused had a previous convictio» 
under 8. 35U, kenal Uode, which is not an offence 
mentioned in the Sch. 1 of the Uriminal Tribes Act 
the fact thathe is a registered member of th 
Criminal tribe need not be brought on the record 8 
alifor a conviction under s, 457, more so where ti» 
conviction is converted under s. 451, which 18 nc 
mentioned in the schedule, 


Cr. A. fiom a decision of the Addition: 
rie Judge of Gaya, dated January 2m 

5 

Mr. S. C. Chakraverti, for the Appellant. 


_ dudgment—The appellant Mosahe 

Dome akas Sahebwa Dome nas been ‘convict 

ed by the Additional Sessions Judge c 

Gaya on a Verdict of guilty by a majorit 

of4:1 on a charge ot lurking houe= 
trespass with intent to commıt thett int! 

house of Abdul Hai at Daudoagar. He -we 
also charged under s. 75 of the India» 
Penal Code witu being liable to enhance 
punishment by reason of & previous convi 

tion and to this charge he pleaded. guilt 

There is evidence that he ıs a registert 

member of a criminal tribe under Um 
Oriminal ‘rites act VI of,1924. He hi 

been sentenced tu rigoreus imprisonmenm 
for 81x years and directed under 8. 909 + 

the Coae or Criminal Ficcedure to neti 

bis residence or change ot residence for 

-period of three years after the terminatix 
cf bis sentence, His appeal which is “se 

from jailstates tuat he is innocent and h 

been wrongly convicted at the inetance 
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constable Ram Swarup Singh; but in a 
—tase tried by jury appeal lies only on points 
mof law. 

The procedure followed at the trial and 
in charging the jury is open to the follow- 
ing comments. Unders. 54 of the Indian 
Evidence Act, the fact of bad character 
of the accused is irrelevant in criminal 
proceedings and facts indicating bad 
character are not to be disclosed to the 
jury while the substantive offence is 
still open for their decision. In s. 310 of the 
Code of Criminal Procedure, provision is 
mfade for- cases in which an accused is 
charged with liability to enhanced punish- 
ment by reason of a previous conviction. 
The further charge is not to be read out in 
‘Court, nor is the accused to be asked to plead 
to it, nor is it to be referred to by the 
prosecution until after the verdict. The 
fact that an accused isa registered member 
-of a criminal tribe under the Act is like 
a previous conviction, a matter from which 
bad character can be inferred and which 
may affect the sentence. It should be 
treated in the same way as the fact of a 
previous conviction by not being disclosed 
to the jury until after the verdict lest their 
minds should be prejudiced. The record 
does not show that the accused has had 
the full protection which the law is intended 
‘to provide. In the first information Ex. 1 
=the accused is referred to as ‘a member of 
the C. T. Act’ and this portion of the 
information should have been excluded 
when reading it out tothe jury. There is no 
indication that such a precaution was 
taken. As the trial preceeded the prosecution 
were allowed to examine Harihar Nath 
<Singh a clerk of the Police office to prove 
"that Mosaheb Dome of Daudnagar was 
«entered iri the criminal tribes register. This 
wevidence certainly ought not to have been 
«admitted until after the verdict had been 
maken or the accused convicted. 

In the charge to the jury the learned 
Judge stated : 
-“Forestablishing the charge under s. 457, Indian 
Meenal Oode, it is necessary for the prosecution to 
mere that the accused entered the house of Abdul 


ai inthe night and that his intention in doing so 
«vas to commit theft". : 


The charge was of lurking house 
™respass by night and the definition in 
=s. 443 of the Indian Penal Code indicates 
Mthat one ingreflient in this offence is 
“having taken precautions to conceal such 
Mhouse trespass". The jury were never 

kedto findand have not found whether 
pe ingredient was present. As regards 


is intention of committing theft, the 
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learned Judge told the jury 

“In the absence of anything to show that the 
accused had the intention to commit some offence 
other than theft, the presumption will be that his 
intention was fo commit theft”. 

This is not a correct statement of the law. 
When criminal intention is an ingredient 
of an offence, it is on the prosecution to prove 
that intention just as much as any other 
ingredient. The entry of one person into 
the house of ancther will not be presumed 
criminal at all unless there are circum- 
stances from which an inference of crim- 
nality can be drawn. It might be necessary 
in this state of things to direct a re-trial but 
for the fact thatin the Committing Magis- 
trate’s Court the accused had admitted that 
he entered Abdul Hai'’s house on the night 
of September 8, 1938, with intent to commit 
theft. That admission is evidence under 
s. 287 of the Code of Criminal Procedure, 
and in face of that admission, [ do not think 
that the result of the trial was affected by 
the misdirection to which I have referred; 
but there is no admission that the accused 
had taken any precautions to conceal his 
presence nor was this point put to him 
by the committing Magistrate. Nor do I: 
find any evidence of any precautions taken 
by the accused to conceal his presence, 
That being so, the conviction under 8. 457 of 
the Indian Penal Node cannot be supported 
and the verdict must be treated as one of 
guilty of house trespass—s. 451. As the 
intention was theft, the prisoner is liable 
under the latter part of the section to im- 
prisonment up to seven years. His conviction 
on the charge of liability to enhanced 
punishment by reason of his previous con- 
Viction and s, 75 of the Indian Penal Gode 
does not call for any comment. 

Section 23 of the Criminal Tribes Act 
regulates the punishment to be imposed on 
a member of any criminal tribe who 
having been convicted of any offence 
mentioned in Sch. I to the Act is again 
convicted of an offence mentioned in that 
Schedule, In the circumstances stated, the 
accused is to be punished on a second 
conviction with imprisonment for a term of 
not less than seven years, ‘I'herefore if 
s. 23 was applicable, the sentence of six 
years would have been in the absence 
of special reasons to the contrary inadequate. 
The Sub-Divisional Magistrate thought this 
section to be applicable and in that view 
felt bound to commit the accused to the 
Court of Session. The learned Judge has 
not considered the question whether s. 23 
applies. The charge against the appellant 
was under s. 457 of the Indian Penal Code, 
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which is an offence mentioned in the 
Schedule; but his previous conviction had 
been under s. 380 of the Indian Penal Code 
which isan offence not mentioned in the 
Schedule. Therefore the fact that the 
accused was a registered member of a 
criminal tribe was wholly irrelevant and 
need not have been brought on the record 
atall. I may point out that the offence 
of which the accused is now being con- 
victed, namely s. 451 of the Indian Penal 
Code, is also not mentioned in the Schedule. 
It is not necessary to impose a more 
severe sentence than would be appropriate 
in the case to any person ccnvicted under 
8. A after a previous conviction under 
B. 380. -~ 

Ig the result, the decision of the Court 
is modified and the accused convicted under 
8.. 45l of the Indian Penal Code read with 
B. 75. There is no evidence of his committ- 
ing any theft and the sentence of six years 
appears to me unduly severe. I sentence 
him to two years’ rigorous imprisonment 
and order him unders. 565 of the Code of 
Criminal Procedure to notify his residence 
or change of residence for a period of three 
years after the termination of his sentence. 


D, Decision modified. 


oe 


PRIVY COUNCIL 
Appeal from the Oudh Chief Court. 
July 11, 1939 
L-rp MAOMILLAN, Size Gores RANKIN, 
AND Mr. M. R. JAYAKAR 
KEOLAPATI alias KHURSHED 
JAHAN BEGUM AND ANOTHER— APPELLANTS 

‘ versus 
Raja AMAR KRISHNA NARAIN SINGH 
_AND ANOTHER— RESPONDENTS. 

Deed—Ezecution—Ezecutant imbecile—Document 

produced after his death—Value of—Privy Council 
~—~PracticeConcurrent findings of fact—Courts in 
India minutely scrutinizing voluminous and con- 
tradictory evidence on question of person's conver- 
sion—Privy Council, interference by—Evidence— 
Admissibility—Objection not taken at any stage— 
Privy Council, if can allow it—Hvidence on question 
of ; conversion—Evidence  inadmissible—Findings 
based on other evidence—Findings, if could be dis- 
turbed, 
- Where there is direct evidence which, would 
establish that for some time before his death a 
person had reached a state of imbecility, the 
production after his death of documents executed 
during the period of imbecility and bearing his 
signature does not of itself have conclusive force. 
Ep. 663, col. 2.) 

Where before arriving at a findings that the 
Raje had not been converted to Islam and had 
not married the plaintiff's mother, both Courts in 
India subjected to a painstaking and a minute 
and accurate scrutiny the voluminous and cop- 
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tradictory evidence bearing the personal 
history of the Raja: ; 

Held, that taking into consideration the fact that 
much must depend on the view taken as to sucha 
man’s conversion to Islam, openly avowed and follow- 
ed by marriage toa Muslim lady, being a matter of 
intense public interest, considerable importance and 
wide notoriety; the opinion of the Judges of the 
province upon such a matter not being lightly to be 
disregarded—all the less so when two of them were 
Muslims, there was strong reason in the case why 
their Lordships should be slow to depart from the 
rule of practice which, though nota rule of law 
nor a rigid rule, plays an important part in the 
exercise of the prerogative—that concurrent findings 
of fact would not bedisturbed. [p. 665, cols. 1 & 2.) . 

There was nothing to show that the admissio 
of the materials of a previous suit were objecte 
to. In any view, the trial Judge, having made use 
of them and having stated that they were evidence 
in the case, the memorandum of appeal to the 
Appellate Bench was found to contain no objection 
on this score and uo objection was taken in the 
petition for a certificate that the case was fit to 
be taken on appeal to His Majesty under ss. 109 
end 110 of the Oivil Procedure Code : 

Held, that the objection could not be accepted 
during the hesring hefore the Privy Oouncil. 

Upon the question whether the taluqdar was a 
convert to Islam or was the Chief of a Rajput 
elan, it is permissible and important to prove that 
the fact of such conversion was unknown to the 
district and local officers and was not ascertainable 
from anything to be found in official publications. 
It is of the utmost relevance and importance to 
learn from the conduct and statements of his 
Hindu wife whether she thought herself to be the 
wife of a Rajput Chief or of a Muhammadan. 
Such matters, however, must be proved in manner 
permitted by the Evidence Act. {p. 666, col. 1.) 

Their Lordships refused not to depart from the 
rule of accepting the concurrent findings of fact, 
on the ground ofalleged inadmissibility of certain 
documents tiken into consideration by the lower 
Courts, when their findings could not, on any reason- 
able review of the case, be regarded as based upon 
these documents or dependent upon them. {ibid.] 


Messrs. D. N. Pritt, K. C., Sir Sultan 
Ahmad and L. S. Misra, for the Appellants.- 
- Bir Thomas Strangman, K. C., W. Wallach 
and Peary Lal Banerji, for lst Respond-. 
ent. 

Mr. Siraj Husain, for 2nd Respondent. 

Sir George Rankin.—Their Lordships 
have already intimated in their opinion 
that the questions for decision upon this 
appeal are concluded by concurrent find- 
ings of fact on the part of the Courts in 
India. They have reported accordingly to 
His Majesty in Council advising that the 
appeal should be dismissed and they have 
directed the appellants to pay the respon- 
dents’ costs of the appeal. It remains to 
state the reasons for their report. 

The claim isto the talugq ‘ari estate of 
Ramnagar in the district of Bara-Banki in 
the province of Oudh and to other 
property, movable aad immovable, 
left by Raja Sarabjit Singh, who died 


upon 


. 


- shortly described 
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on December 20, 1899. The claimant is 
Kurshed Jahan Begum, who will herein 
be referred to as “the plaintiff” though her 
financier has joined with her as cr-plaintiff: 
her suit was brought on February 7, 1931, 


in the Chief Court of Oudh, It has been | 


dismissed by the trial Judge whose decree 
has been affirmed by an Appellate Bench, 
and she now appeals. The defendants 
(respondents before the Board) may be 
as Yepresenta‘ives of 
Udit Narain Singh, who had obtained pos- 
session of the properties in suit soon after 
the death of Raja Sarabjit Singh as being 
his only son and who died in 1997. 

The matters in issue between these parties 
may be simply stated as two. First, whe- 
ther a certain document bearing date 
July 1, 1898, and purporting to be a will 
made by Raja Sarabjit Singh in favour of 
the plaintiff's mother, Qadir Jahan Begum, 
is a valid testamentary instrument. 
Secondly, whether the plaintiff, whose father 
was Raja Sarabjit Singh, was the legi- 
timate daughter and heir of her mother, 
Qadir Jahan, who died in 1909. A third 
contention was advanced betore the Courts 
in Oudh and before their Lordships. It 
was based on a passage (para. 10) in a 
deed of sale dated November 7, 1902, execut- 
ed by Qadir Jahan, which was said to have 


‘effect asa devise or bequest of the talug- 


dari estate to the plaintiff. The Oourts 
in India have rejected this contention: their 
Lordships intimated atthe hearing that it 
cannot be accepted and it need not be fur- 
ther noticed. There is no other testamentary 
disposition of the property in suit made by 
her mother in the plaintifi’s favour and it 
is not contended that the plaintiff (unless 
she be legitimate) can inherit from her 
mother according to the Shia School of 
Muhammadan Law. It is essential to the 
plaintiff's case that she should establish the 
marriage of her parents. 

The case made by the plaintiff is that 
Raja Sarabjit Singh was converted to 
Islam about 1852-4, before the annexation 
of Oudh by the British; and that he married 
Qadir Jahan, a Muslim lady, on Novem- 
ber 25, 1472. In proof of the marriage, the 
plaintiff relies upon a deed (nikahnama) 
which bears that date. It is in Persian 
with Arabic quotations. It refers to, the 
bridegroom as “Ghulam Mohammad alias 
Raja Munwa Sarabjit Singh”. It stipulates 
for Rs. 75,000 as prompt dower and half of 
Ramnagar Dhameri estate as deferred 
dower. [t has two seals purporting to be 
those of the moulvi acting for each’ party, 
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It bears what purports to be the signature 
in Hindi of the Raja andthe signatures 
of four other witnesses, 

The genuineness of this deed may be 
regarded as the crux of the case. Mention 
was made of such a deed in the course cf 
the mutation proceedings which in 1900 
followed ‘upon the Raja's death. The deed 
was produced by Qadir Jahan in suit 
No. 72 of 1901 brought by her as hereafter 
mentioned and was then stated to have 
been kept in the custody of her mother 
until 1894 or thereabouts and to have been 
returned to Qadir Jahan shortly before her 
mothers death. As a Rajput and a 
Kshatriya, Sarabjit Singh could not in law 
be validly married to a Muslim woman. 
Hence the plaintiff, if she establishes the 
nikahnama asa genuine document, would 
go far to establish the Raja’s conversion 
to Islam: on the other hand to disprove 
the alleged conversion is to dislodge the 
nikahnama. As the’ conversion, according 
to the plaintiff's case was not a secret or 
esoteric matter, the long period between 
the fifties and the nineties of last century 
might be expected to afford convincing 
evidence one way or the other. This aspect 
of the case is deeply coloured by the fact 
that in 1888 the Raja's estate was taken 
over by the Court of Wards under cl. (e) 
of s. 162 of Act XVII of 1876—that is on 
the ground that he was, in the opinion of 
the Chief Commissioner, rendered incape 
able of managing his estate by physical 
defects or infirmities. The estate was never 
released in the Raja’s lifetime and there 
was before the Courts in India a body of 
evidence as to his feebleness in mind and 
body at various dates. Indeed there is 
direct evidence which, if believed, would 
establish that for some time before his 
death he had reached a state of imbecility. 
In these circumstances the production after 
his death of documents bearing his sig- 
pature does not of itself have conclusive 
force. The nikhanama is, however, by no 
means the only document relied upon by 
the plaintiff and purporting to bear the 
Raja’s signature. In particular a will of 
1895 refers ‘to Qadir Jahan as his wedded 
wife and a will of 1598 contains assertions 
that Udit Narain was not his son, and that 
he had been converted to Islam before the 
British cecupation and had married Qadir 
Jahan. : ` 

Raja Sarabjit Singh was born in 1829 and 
died aged 70 years in 1899. He was the 
son of Raja Gur Bux Singh, head of the 
Raikwar clan of Rajputs and Talugdar of 
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Ramnagar, and Bitauli. In 1844 Sarabjit 
Singh was allowed in his father’s lifetime 
to succeed to Ramnagar and upon the 
annexation of Oudh by the British, he 
obtained a primogeniture sanad and his 
‘name was entered in Lists I and II under 
s. 8 of Act I of 1869. He married about 1°44 
Rani Raj Koer who was childless but 
survived him, dying in 1900. About 1852, 
he married asecond wife Rani Gulab Koer 
who- predeceased him, dying in 1893. By 
her, as the Courts below have found, he 
had a.son, -born in l661, and called Udit 
Narain Singh. The plaintiff alleges that 
Udit Narain was a Hindu boy of low caste 
(ahir) who was brought up—apparently 
from the time when he wasa few months 
old— by the Raja and Gulab Koer witha 
view to adoption but never adopted. Why 
the Raja, if he were a Muslim of 32 years 
of age should so act and why his Hindu 
wife should claim Udit Narain as her own 
son, are matters which have not been made 
wholly intelligible to their Lordships, but, 
however that may be, Udit Narain succeed- 
ed tothe taluga of Ramnagar on the death 
of his father and lived till 1927. His son 
Raja Harnam Singh succeeded him: in the 
present suit of 1931. he was the original 
first defendant, but he died pending the 
suit and is now represented by his nephew. 
Raja Amar Krishna Narain Singh.” There 
seems to be no room fordoubt that Udit 
Narain and his children were received by 
and married into respectable Rajput 
families. At some date, probably in the 
seventies, Qadir Jahan Begum, whether 
wife or concubine, began to live with Raja 
Sarabjit Singh at his headquarters at 
Suratganj, and in 1877 the Plaintiff, 
Kurehed Jahan Begum, was born to them. 
She was married to a Muslim named Mir 
Wajid Ali and had a son born in 1895. 
This son is the beneficiary under an 
alleged will which purports to have been 
executed by Raja Sarabjit Singh on May 14, 
1896, but later in that year the child. died. 
` In the mutation proceedings which 
ensued upon tke death of Raja Sarabjit 
Singh (December 20, 1899), Qadir Jahan, 
Udit Narain, Raj Koer (widow) and another, 
laid claim to the taluga. Udit Narain 
was euccessful and in 1901 the estate was 
Teleased to him Ly the Court of Wards. 
‘Thereupon (August 30, 1901) Qadir Jahan 
filed suit No. 72 of 1901 before the Sub- 
ordinate Judge of Bara Banki laying claim 
to tle estate against Udit Narain. She 
alleged the conversion of Raja Sarabjit 
Singh tò Islam and his marriage to herself: 
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she denied that Udit Narain was his son, 
and she setup a will in her own favour 
dated July 1, 1898, as the lest will of the 
Raja. The trial of her suit began in 
August, 1903, and the witnesses for the 
plaintiff having been examined and some 
witnesses for the defendant, Udit Narain, 
tke suit was compromised on December 7, 
1904, on the terms that Udit Narain should 
pay Qadir Jahan Rs. 10,000 and a monthly 
allowance of Re. 1,200—also a monthly 
allowance to the present plaintiff, Kurshed 
Jahan, of Rs. 300. It has been proved to, 
the satisfaction of both Courts in India 
that the bringing of this suit and the com- 
promise were procured by the fraud of 
Udit Narain; that Qadir’s mukhtar-i-am 
was in his pay; that Udit Narain interfered 
with certain of her witnesses; that he 
brought about the compromise by causing 
her to succumb to an unfounded fear of 
arrest and prosecution. In 180% the present 
plaintiff, Kurshed Jahan, brought suit 
No. 58 of 1806 against Udit Narain claim- 
ing the estate in preference to her mother, 
Qadir Jahan, as daughter of Raja Sarabjit 
Singh under s. 22 (cl 11) of Act I of 1069. 
In 1909 Qadir Jahan died and Kurshed 
sought in suit No. 58 of 1806 to amend so 
as toincludeaclaim by her to derive title 
to the estate through her mother and under 
the will of 1898. This application having 
been refused, she withdrew her suit which 
was dismissed by consent on August 4, 
1909. The bringing and the withdrawal 
of this suit have likewise been held by 
both Courts in India to have been cone 
trived by the fraud of Udit Narain, the 
persons entrusted by Kurshed as mukhtar-i- 
am being creatures of his. The. fraud of 
Udit Narain in respect of these suits having 
come to the knowledge of Kurshed Jahan 
in 1928, she filed the present suit in 1931 
on the Original Side of the Chief Court. 
The trial of the suit began in May 1931, 
before Nanuvutty,J. The whole file of 
suit No. 72° of 1901 was printed and used 
as evidence in tke present suit, and similar 
use was made of materials from the file of 
suit No. 58 of 1906: to this some objection 
has been teken before the Board. When 
the witnesses for the plaintiff (71 in all) 
had been called and 15 witnesses for the 
defendant, the learned Chipf Judge, Sir 
Wazir Hasan on November 7, 1932, for 
administrative reasons of which their Lord- 
ships have no knowledge, directed the 
further hearing to take place before him- 
self, Sixteen more witnesses for the defen- 
dant were then examined and the learned 
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Ohief Judge gave judgment on February 15, 
1933. He found fraud on the part of Udit 
Narain in connection with the previous 
suits, No. 72 cf 1901 and No. 58 of 1:03. 
But he held that Udit Narain was the son 
of Raja Sarabjit Singh, that the Raja had 
not been converted to Islam and had nol 
married Qadir Jahan, that the will of 1098 
was not valid, the Raja not being of sound 
disposing mind and being under undue 
influence by Qadir Jahan. At Appellate 
Bench* (King, O. J. and Zia-al-Hasan, J.) 
upheld these findings (March 18, 1936). 


Before arriving at these findings both 
Courts in India have subjected to a pains- 
taking and as their Lordships think a 
minute and accurate scrutiny the volumin- 
ous and contradictory evidence bearing 
upon the personal history of Raja Sarabjit 
Singh. It istrue that many of the wit- 
nesses had not been seen by the learned 
Chief Judge. But at the root of the case 
lies the question whether this Rajput chief, 
head of a Kehatriya clan, Taluqdar of 
Oudb and the owner ofa large estate was 
from 1654 or thereabouts until his death in 
1899 a Muhammadan ora Hindu. Much 
must depend on the view taken as to such 
a man’s conversion to Islam, openly avowed 
and followed by marriage to a Muslim 
lady, being a matter of intense public 
interest, considerable importance in the 
view of the authorities, and wide notoriety. 
The opinion of the learned Judgesof the 
province upon sucha matter is not lightly 
to be disregarded—ali the less so that two 
of them are Muslims. The learned Judges 
were ina specially favourable position to 
know whether the Raja, if a Muslim, would 
have conferred a grant upon a Mahant 
under the solemn obligation of the Hindu 
ceremonial of “Sankalpa” in 1874 or written 
to the Mahant as he did in 1888 or to the 
Oourts of Wards in the terms of his letters 
of 1891 and 1893; whether be would have 
described himself in the witness-box in 
1095 as a '*Chhatri”; whether he would have 
referred to Qadir Jah:n ifhis lawful wife 
in the terms of the deed of October 22, 
1884 ; whether the terms of the inseription 
ona stone in the Idgah are fanciful praise 
or are tọ be taken to some extent as serious 
statements of fact ; whether the stipulation 
for dower ig the alleged deed of 1872 
(Re, 75,000 as prompt and half the Ram- 
nagar Dhameri estate as deferred dower) 
is in the circumstances credible. There is 
strong reason in the present case why their 


*Reported as 162 Ind. Oas. 527.—|Hd.} 





KROLAPATI V. AMAR KRISHNA NARAIN SINGH (P. O.) 


665 | 


Lordships should be slow to depart from 
the rule of practice which, though not a 
rule of Jaw nora rigid rule, plays an im- 
portant part in the exercise of the preroga- 
tive—that concurrent findings of fact will 
not be disturbed. 

Mr. Pritt has contended for the plaintiff 
that in the present case this rule shonld not 
be allowed to stand in his way; and he has 
subjected the record to a careful scrutiny 
with a view to establishing that the Courts 
in India proceeded upon inadmissible évi- 
dence, and that they adopted an erroneous 
attitude towards the evidence which was 
produced in the previous suits of 1901 and 
1906. 

The first question is whether in the pree i 
sent case the evidence given in these suits 
was admissible at all. Their Lordships are 
of opinion, that the statement sigusd by 
Mr, Hassan Imam, leading Counsel for the 
plaintif, on October 13, 1932, which was 
accepted by Counsel on both sides and 
adopted by order of the Court on October 
17, 1932, puts beyond controverey the 
agreement that the evidence in suit No. 72 
of 1901 should be treated as substantive 
evidence in the present suit. As regardg 
the evidence in suit No. 58 of 1806 there 
is not tha same careful record of an 
agreement, but the Chief Judge states in 
his judgment that the same agreement 
applied to it. He might not be ina good 
position to say what had taken place before 
Mr, Justice Nanuvutty at a previous stage 
of the hearing, but he heard the arguments 
at the endof the trial and could not well 
be under any mistake on the question whe- 
ther materials from Suit No. 58 were ob- 
jected to or used without objection by 
arrangement. In any view, the trial Judge 
having made use of them and having stated 
that they were evidence in the case, the 
mem-randum of appeal to the Appellate 
Bench is found to contain no objection on 
this secre and the learned Judges on appeal 
say “Some evidence produced in the mutae 
tion case andin the plaintiff's suit No. 58 
of 1906 has also been produced as evidence 
in this suit”; they, too, must have known 

-whether the materials to which they refer 
had been treated without objection as being 
before them atthe timeof the argument. 
No cbjection was taken in the petition for 
acertificate that the case was fit to be 
taken on appeal to His Majesty under ss. 109 
and 110 of the Civil Procedure Code; and at 
the hearing of the application the objection 
on the ground of inadmissible evidence 
was expressly based cn other grounds. 
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Their Lordships are for these reascns 
unable to accept this objection now and 
consider that the evidence in both of the 
previous suits is available by arrangement 
made between the parties, 

The admissibility cf certain particular 
documents has been challenged on this 
appeal: the main point being that the 
Courts in India should not have admitted 
or relied upon reports and correspondence 
of officials, such documents not being 
within s.3) ofthe Indian Evidence Act. 
Upon the question whether the taluqdar 
was a convert to Islam or was the Chief of 
a Rajput clan, their Lordships are clearly 
of opinion, that it was permissible and im- 
portant to prove that the fact of such con- 
version was unknown to the District and 
local officers and was not ascertainable 
from anything to be found in official pub- 
lications, They think it to be of the 
utmost relevance and importance to learn 
from the conduct and statements of his 
Hindu wife Rani Gulab Koer whether she 
thought herself to bethe wife of a Rajput 
chief or of a Mubammadan. Such matters, 
however, must be proved in manner per- 
mitted by the Evidence Act, and tLe learned 
Counsel has specifically objected to the ad- 
missibility of three exhibits—A-47, A-49 
and A-268». Their Lordships do not see any 
sufficient basisin this criticism, even if it 
were made good, for a refusal to accept the 
concurrent findings of fact in the present 
case ; the findings cannot, ou any reagon- 
able view of the case, be regarded as based 
upon these dccuments or dependent upon 
them, A-47 isa letter dated July 8, 1582— 
some fifty years before the trial of the 
present case. It is from Major Hastings 
who wasat that time acting as Deputy 
Commissioner of Bara Banki to Majcr 
Forbes, the Officiating Commissioner of the 
Lucknow Division. Its purpose is to report 
that the estate of Satabjit Singh should be 
taken under the Courtsof Wards and to 
ask that the orders of the Lientenant- 
Governor and Chief Commissioner should 
be taken on the matter under cl. (e) of 
s. 162 of Act XVII of 1876. As reasons for 
the recommendation, it sia‘es that the Raja 
is weak, mentally and physically, almost 
blind, and with seven or eight lacs 
of debt; and it adds “were he a 
mushroom talugdar, I would lovk on 
at his ruin with no particular concern. 
But he is the head of the Raikwar clan and 
the raj bas a history ofits own.” It is true 
thatthe action recommended was not in 
fact taken’until 1888, and their Lordships 
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agree that the letter is not such an entry 
asis referred toins.35 of the Evidence 
Act. On the question of conversion, if 
would seem difficult in all the circumstances 
to refuse admission to the document under 
8, 32, sub-s. (2), but in their Lordships’ 
judgment little is dcne by rejecting this 
letter having regard to the other evidence. 
Thus the oral evidence :f Mr. Justice Tud- 
ball givenin the suit of 1906, ic, in their 
Lordships’ view, receivable as already men- 
tioned : he was Deputy Commissioner of 
Bara-Banki in 1892 and his evidence covers. 
the {same ground completely and is to the 
same effect. Exhibit A-49-is another letter 
from the Deputy Commissioner to the Com- 
missioner. The date is 1883 and the writer 
a Major Noble: it refers to the Raja's 
blindness and indebtedness and tohis being 
“weak and capricious as a spoilt child” and 
to his repudiation of Udit Narain. It is of 
less importance than Ex. A 47 and whether 
it be admitted or not, it can make no 
difference upon the question of concurrent 
findings. Exhibit A-245, dated October 20, 
1893, isa report from the Deputy Commis- 
sioner to the Commissioner which was 
called for by the Board of Revenue in 
connection with a petition by the Raja (May 
5, 1893), for release of his estate. Objection is 
taken that a printed copy and not the original 
was put in, but the plaintiff patin evidence, 
acontinuation of this report dated October 
25, 1893 (Ex. 43) and their Lordships think 
that this ends all difficulty about the ad- 
missien of the document. They are of 
opinion, thatthe concurrent findings of the 
Indian Courts cannot be disturbed on the 
ground that they are based upon inadmis- 
sible evidence, : 

Nor are their Lordships satisfied that 
either Court in India has made mistakes 
in method or in principle in its treatment 
of the evidence adduced in the previous 
suits. It was contended in the appellants’ 
case and by the learned Oounsel that the 
plaintiff could rely upon such evidence but 
not the defendants, since it was all to be 
regarded as the product of a fraudulent 
conspiracy by Udit Narain. Their Lord- 
ships have no difficulty in rejecting this 
line of argument. In the previoys suits 
some witnesses were called of undoubted 
pesition and respectability and it is not 
proved that all those engaged profession- 
ally on the side ofthe plaintiffs therein 
(Qadir and Khurshed) were acting fraudu- 
lently. No doubt had the Couré in the 
present case rejected documents or other” 
evidence produced before them on the mere 
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ground that they had not been produced 
in the previous suits and without further 
consideration of any of the circumstances 
their decision so far as dependent upon this 
course would have been open to comment. 
But their judgments in ths opinion of their 
Lordships are not fairly open to any such 
charge and their Lordships see no reason 
tobe dissatisfied with their method of 
approach, In their Lordships’ opinion, the 
Ohief Court has dealt with a difficult, and 
in some respects,a lamentable case with 
fairness and thoroughness in very able 
judgments, and their Lordships have seen 
no reason to depart from the concurrent 
findings so arrived at. 

D. Appeal dismissed. 

Solicitors for the Appellants :—Messrs, 
Hy. S. L. Polak & Co. 

Solicitors for the Respondents :— Messrs. 
T. L. Wilson & Co. 
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AND OTAERS—A PPELLANTS 
versus £ 
RUDRAPPA GOLAPPA MALLI— 
Responpant 

Hindu Law — Alienation — Father—Subsequently 
born son— Alienation by sole surviving co-parcener, if 
can be objected—Debts by him, when binding on son 
adopted in co-parcenary—Costs—Awarding of. 

A sole surviving co-parcener is entitled to dispose of 
the co-parcenary property as if it were his separate 
property. He may sell or mortgage the property 
without legal necegsity.or he may make a gift of it. 
If ason is subsequently born to him or adopted by 
him, the alienation, whether it be by way of sale, 
mortgage or gift, will nevertheless stand, for a son 
cannot object to alienations made by his father before 
he was born or begotten. fp. 668, col. 1.] i 

When the co-parcenary consists of a sole surviving 
co-parcener and his deceased brother's widow, the 
former's interest in the co-parcenary property is 
Hable to be diminished by the adoption of a son by 
him or by his brothers widow. Consequently, it is 
only the debts incurred by him for necessary purposes 
and forthe family benefit that would be binding on 
the estate. He cannot alienate the family property 
for the satisfaction of his private debts when he 
ceases to be solely entitled; the question whether the 
debtsare binding on a co-parcener who subsequently 
comes into the family by adoption must depend 
simply on whether they would have bound him if he 
had been a member of the family when they were 
contracted. That is to say, when an alienation takes 
place after the family has once agaia become a co- 
parcenary in thetrue sense, legal necessity or family 
benefit or bona fide inquiry into these matters must 
be proved in the ordinary way, and in the absence 
of such proof the new co-parcener’s share will not be 
bound. FPeriakaruppan Chetty v. Arunachalam 

«Chetty (2), relied on. Kishen Parshad v. Har Narain 
Singh (3), Sheo Shankar Ram v. Jaddo Kunwar (4) 
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and Lingangowda v. referred 


5), 
to. [p. 869, col. 2.) : 

Oosts may be awarded to each successful defendant 
on the aggregate value of all the properties 
which is the subject-matter of the suit. Laxman v. 
Saraswati (6), followed. 

Mr. S, R. Parulekar (in No. 149), Dr. 
B. R. Ambedkar, Messrs. G. R. Madbhavi 
and K. R. Bengeri (in No. 222), for the 
Appellants, 

Dr. B. R. Ambedkar, Mr. G. R. Madbhavi 
(in No, 149) Messrs. D. R. Manerikar, 
B. M. Kalagate, S. B. Jathar. and K. J. 
Kale (in No 222), for the Respondents, 


Broomfleld, J.—These are cross-appeais 
in a suit for partition and possession of 
a half-share in the suit properties. There 
wasa Hindu joint family consisting of 
Rudrappa and his two sons Shiddappa 
and Gurappa. Shiddappa had no son. 
Gurappa had sons, Golappa and Guru- 
lingappa, Shiddappa adopted Golappa as 
his son. Soon after this adoption he 
died. Golappa, the adopted son, died in 
1908 and soon after that Gurappa died. 
From 1908 to 1929 Gurulingappa, defend- 
ant No. lin the suit, his mother Channava 
and Golappa’s widow Irrava, defendant 
No. 7, lived together as a joint family. 
The plaintiff was adopted by Golappa’s 
widow in 1929. Defendant No, 1, while he 
was the sole surviving cc-parcener alienated 
a number of the family properties, some 
to his wife Ningavva, defendant No. 8, 
some to the other defendants in the suit. 
After the adoption of the plaintiff he 
alienated other properties in satisfaction 
of debts previously incurred by him. This 
svit was brought to recover a half-share in 
all the properties. 

“The trial Court held that the alienation 
in favour of defendant No. 2, which was 
prior to the adoption, was valid and bind- 
ing on the plaintif. The alienation to 
defendants Nos. 3 and 4 were subsequent 
to plaintifi's adoption but they also were 
held valid because they were made to 
satisfy a mortgage which was prior to it. 
The alienation in favour of defendant 
No.5 was held binding as it arose from 
a debt contracted prior to the adoption 
and that in favour of defendant No. 6 was 
upheld because it was held to be in respect 
of a debt incurred for the family busi- 
ness. Onthe other hand, the alienation in 
favour of defendant No. 8, which was 
prior tothe adoption of plaintiff was held 
not binding, the learned trial Judge appa- 
rently taking the view that the transac- 
tion was not intended to take effect as a 
gift. The alienation to defendant No, 9 
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was prior to the adoption and held binding. 
The alienation to defendant No. 11 was 
subsequent to the adoption but nevertheless 
held binding by the trial Court for reasons 
similar to thcse on which the decision in 
defendant No. 5's favour was based. 

Plaintiff in his appeal, First Appeal 
No. 222, bas challenged only the findings 
in respect of the alienations to defendants 
Nos. 5, f and 11. Defendant No. 8 in her 
appeal, First Appeal No. 149, has challeng- 
ed the finding that the alienation to her 
does not bind the plaintiff, The case raises 
some novel and difficult questions of Hindu 
Law. The position could not have arisen 
prior to the decision of the Privy Council 
in Bhimabai v. Gurunathgouda Khan- 
deppagouda (1) because according to the 
view of the law accepted before that case, 
the adoption of the plaintiff would not have 
been valid. This case, therefore, falls to 
be decided mainly on first principles. It 
is well-settled that a sole surviving co-parce- 
ner is entitled to dispcse ofthe co-parce- 
nary property as if it were his separate 
property. He maysell or mortgage the 
property without legal necessity or he may 
make a gift ofit. Ifa son issubsequently 
born tohim or adopted by him, the aliena- 
tion, whether it be by way of sale, mort- 
gage or gift, will nevertheless stand, for 
a son cannot object to alienations made by 
his father before he was born or begotten. 
The alienations which took place prior 

‘to the plaintiff's adoption are not now 
challenged in the appeal. But it is con» 
tended on plaintiff's behalf that on his 
adoption he obtained a co-parcenary interest 
in ajlthe properties. Defendant No. 1 
had no longer an unfettered right to deal 
with them and he becamesimply an indie 
vidual co-parcener and could not alienate 
more than his own share, It is further 
argued that on the assumption that he 
could be regarded as manager of the family 
after plaintiff's adoption, the aliences are 
bound to prove necessity for the alienations, 
or at least that tbey made a proper 
inquiry asto the existence of necessity 
and that no such necessity or inquiry has 
been proved in the present case. 

Mr. Manerikar, who appeared for the 
alienees, defendants Nos. 5 and 11, put 
his argument in this form. We said that 
although defendant No. 1 was the sole sur- 
viving cc-parcener, the joint family was not 


(1) 60 I A 25; 141 Ind, Cas, 9; AIR 1933 P O 1; 57 
B 157; Ind. Rul. (1933) PO 1: 64 M L J 34: (1933) MW 
N 1; 10 0 WN 27; 37 L W'81; 56 O L J 542; 370 W 
N-210; 35 Bom. L R 200; (1933) A L J 363 (P 0) 
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extinct and the property must be regarded 
as being allthe time co-parcenary property. - 
After the plaintifi's adoption, according 
to him, defendant No. 1 became automati- 
cally the manager of the family; and apart 
from that he contended thatthe power to 
alienate possessed by the sole surviving 
co-parcener includes the power to incar 
debts which will bind the estate. As 
regards the first proposition, the property 
was Co-parcenary property before the plaint- 
iff's adoption in the sense that defendant 
No. l's interest in it was liable to be dimi- 
nished by the adoption of a son by him 
or by Golappa's widow. But that does not 
carry us very far. Asto the second propo 
sition, defendant No. 1 was not necessarily 
the manager of tLe family. That must 
depend on the circumstances of the case; 
and of course the manager can only 
alienate for family purpose. Mr. Maneri- 
kar’s third proposition, if it ‘means that 
any debts incurred will bind the estate, 
is in my opinion not sound. As the 
property was in a sense cO-parcenary pro- 
perty, itis probably true to say that debts 
contracted for necessary purposes and 
for the benefit of the family would bind 
the estate. But the fact that the sole sure 
viving co-parcener can alienate the proper- 
ties at a time when he is solely entitled 
can hardly justify the conclusion that 
he can alienate them when he has ceased 
to be solely entitled in satisfaction of his 
private debts. It seems to be opposed not 
only to Hindu Law but to all principles of 
law and equity that 2 man should be able 
to sell what does not belong to him in 
satisfaction of obligations incurred by 
himself alone for his own purposes, 

Mr. Jathar who appeared for the alienee, 
defendant No. 6, urged that in view of the 
evidence as to the state of the family it 
may be assumed that the debts were in- 
curred for family purposes, That aspect of 
the cass I will deal with separately. His 
further argument was that it is not neces- 
sary to prove that the debts were of that 
kind. When the plaintiff came into the 
family by adoption, he became entitled to 
his share of the assets but.also became 
liable for his share of the liabilities of the 
family. If there is a debt which is binding 
on the estate represented by defendant 
No. 1, it is not necessary to* prove legal 
necessity, and it was even contended that 
under the circumstances of this case defend- 
ant No. 18 personal debts, for whatever 
purpose contracted provided they were not 
immoral or illegal, are binding on the 
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family. Mr. Jathar said in fact that there 
is no basis for any distinction between per- 
sonal debts and individual debts in the 
case of a sole surviving co-parcener and that 
a business started by a sole surviving 
co-parcerer must be regarded as a family 
business in which a subsequent adoptee 
becomes a partner. 

1 find myself unable to accept these 
arguments. The proposition that an adopt- 
ed son must take his share of the iiabilities 
of the family is sound, but it begs the 
question. It is not correct to say toat 
plaintiff in a case like this would necessarily 
become entitled to the assets of defend- 
ant No. l. Any co-parcener may have 
Separate acquisitions, a separate business 
and private debts. The position of a sole 
surviving co-parcener is the same in that 
respect. On this particular point there 

- happens to be a direct authority in Peria- 
‘karuppan Chetty v. Arunachalam Cheity 
(2). That wasa case where a Hindu who 
had no co-parceners, buili a house out of 
bis self acquisitions on an ancestral site of 
little value, Subsequently, he adopted a 
son with whom he lived in the house. A 
creditor of the son claimed a share in the 


house, but it was held that the father was, 


solely entitled to the superstructure and toa 
half of the site and the son's creditor was 
entitled to attach and sell the son’s half 
share only in the site and not the super- 
structure.. Defendant No. 1 in this case 
-had a ginning factory. If that business 
had prospered, the plaintiff, it appears, 
could not nave claimed any share. Tnat 
being 80, there is no reason why he should 
be subject to all the liabilities incurred by 
defendant No. 1, for instance, liabilities 
` arising out of a new business. ‘There is 
no analogy with the case of a sop and no 
question here of any pious obligation on 
Plaintiff's part to pay the debts of defend- 
ant No. 1. 

There is no reason that I can see why 
the case should differ from the ordinary 
one where there are several co-parceners. 
It is obvious that if defendant No. 1 had had 
another brother and the two of them had 
conducted a private business, having noth- 
ing to do with the family propervy, the 
after adopted son of a deceased cco-parcener 
wouid not"have been liable. I can see no 
principle on which a case like the present 
can be decided, except this, that when a 
sole surviving C.-Pparcener contracts debts 
but dces not alienate the family property 


(2) 50 M 582; 102 Ind, Oas. 290; A I R 1927 Mad. 676; 
52 M LJ 571; (1927) MWN 287; 25 L W 688, 
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to pay them or create any charge on the 
Property in respect of them, the question 
whether the debts are binding ou 4 co-par- 
cener who subsequently comes into the 
family (ne not being a son of the sole surviv- 
ing co-parcener and not therefore under a 
pious obligation to pay them) must depend 
simply on whether they would have bound 
him if he had been a member of the 
family when they were contracted. Toat 
is to say, when an alienation takes place 
after the family has once again become a 
Cc-parcenary in the true sense, legal neces- 
sity or family benefit or bona fide inquiry 
into these matters must be proved in the 
ordinary way, and in the absence of such 
proof, ube new co-parcener's share will not 
be hound. 

In the case of the alienations to defend- 
ant No. ll, a point is made of the fact 
that a decree was obtamed against defend- 
ant No. 1 after the date of plaintiff's 
adoption. Defendant No. 1 borrowed 
Rs. 700 from one Virappa on a promissory 
note in 1927. After the adoption Virappa 
sued defendant No. 1 and got a decree 
which was assigned to defendant No. 11. 
One of the properties claimed in the pre- 
sent suit was attached and ultimately has 
been sold by auction and purchased by 
defendant No. 11. It has been argued that 
the decree against defendant No. 1 binds 
the plaintiff and that therefore tne pure 
chase by defendant No. ll also binds 
him. But why should this be so ? No doubt 
there may be cases (as for instance, Kishen 
Prashad v., Har Naram Singh (3) Sheo 
Shankar Ram v. Jaddo Kunwar (4) ana 
Lingangowda v. Bansangowda (5) where 
the manager represents the whole family 
in litigation and a decree against him 
binds the whole family even though he 
has not been expressly sued asa manager, 
But whether the manager can properly be 
said to represent the family depends on 
the circumstances of the case, and when, 
as here, it is a matter of dispute, both whee 
tner defendant No. 1 was in any real sense 
the manager of the family and whether 
the transactions which led to the litigation 

(3) 38 I A 45;9 Ind. Oas. 739; 83 A 272;8 AL J 256; 
15 OW N 321; 9ML 7313; 13CL J 345; IML 
378; 13 Bom. UR 34; (i911) 2 M WN 395 PO. 

{jal 1 A z16; 24 Ind. Uas. 204; ALRI P O 136; 
36 A 333; 18 U W N 968; leM LT i73 (1914) M W N 
593; 1 L W 645; z0 O LJ 282; 16 Bom. L k 810(P 0), 

(3) 54 LA 122; .01 Ind, Cas. 44; A LR 1927 PO b36; 
s1 B 36 0; 52 M LJ 412; 25 A LJ 319; 4 O W N2424; 
(1927) M W N 352; 34 G W N 570; 29 Bom, wv R818; 
25 L W 789; 45 O L J 504;8P LT 462(P 
go 27 a LR 692; 39 Ind. Cas! 211; OXIR 1925 
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had anything to do with the, family at 
all, I do not see how it can possibly be 
held that the decree against defendant 
No, 1 concludes the matter against the 
Plaintiff. He was an adult, about twenty- 
four, at the time of the adoption. He says 
he never lived with defendant No, 1 and 
there is no evidence that he did, and no 
evidence of any relations between him and 
defendant No. 1 from which his consent to 
the decree against the latter could possibly 
be inferred. In my view the decree and 
the Court sale are binding on the plaint- 
iff if the debt of defendant No. 1 is 
binding on him but not otherwise. 

In the case of all three alienations, there- 
fore, the question is whether they can 
be justified on the ground of legal necessity 
or benefit to the family or on the ground 
that proper inquiry was made by the alie- 
nees. Before dealing with the particular 
alienations, I may refer briefiy to the evi- 
dence, such as it is,as to the position of the 
family and the nature of defendant No. 1's 
activities. Plaintiff, who is not of course 
a disinterested witness, says that defend- 
ant No.1 had an income of Rs. 4,000 or 
Rs. £,000 a year, was not leading a good 
life, used to keep prostitutes and started a 
ginning factory and a dramatic company. 
The ginning factory was not a big concern; 
it resulted in losses, and latterly defend- 
ant No. | had a flour mill from which he 
maintained himself. The plaintiff's father 
Ningappa says that defendant No. 1 used 
to keep women and wasted his money. He 
started a “drama” and also had a ginning 
factory. This witness obviously knows 
very little about tha matter. Plaintiff's 
adoptive mother Iravva merely says that 
defendant No. 1 hada ginning factory but 
did not trade in cotton otherwise. These 
are the plaintiff's witnesses and they are 
not worth very much. But the burden of 
proof, as I take it, is on the ‘alienees, and 
it is noteworthy that it does not seem to 
have been even suggested to these wit- 
nesses that the ginning factory was a 
family business or that the liabilities in- 
curred by defendant No. 1 had anything 
to do with the family needs. 

Defendant No. 2 in his evidence says that 
defendant No. 1 sold his property to pay 
off debts incurred through losses in the 
cotton trade, ginning factory and home 
farm. But he has admitted that he does 
not know to whom defendant No. | actually 
owed the debts or how the money which 
defendant No. 1 received from him was 
utilized. The evidence of defendants Nos. 3 
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and 4, witness Premchand Marwari and 
witness Basappa, proves that defendant 


‘No, 1 had mortgaged some of his lands for . - 


Rs. 10,000 and also borrowed money from 
defendant No. 4 and that he paid off these 
debts by selling lands to defendants Nos. 3 
and 4. The mcrtgage took place before 
plaintiff's adoptin and these alienations 
are admittedly binding on him. This 
evidence is relied upon as showing in- 
directly that defendant No. | was in eme 
barrassed circumstances and therefore 
under the necessity of borrowing even 
for the needs of the joint family. But no 
such conclusion is justified by what the 
witnesses say. Defendant No. 3 merely 
says that defendant No. 1 had a big 
business and many debts. Premchand, 
from whose firm Rs. 10,000 were borrowed, 
apparently knows nothing and at any rate 
says nothing about the purpose of the 
loan Defendant No. 4 says vaguely that de- 
fendant No. 1 borrowed from him for house- 
held difficulties and that he had a home farm 
and trade and a ginning factory, Basappa 
says that defendant No. 1's income was 
Reg, 3,000 or Rs. 4,000 that there was no debt 
in his father’s time and that defendant No.1 
incurred debts owing to Icsses in the home 


` farm and trade and ginning factory. It 


appears, however, that he has no personal 
knowledge of these matters and he does 
not know if there was any trade in the 
time of defendant No. 1's father, It would 
be impossible to hold. on this evidence 
either that there was any family business 
—the ginning factory and the cotton 
trade appear to have been private speculae 
tions of defendant No. 1 himself—or | 
that apart from business losses and possible 
extravagance there would have been any 
necessity to incur debts for the purposes of 
a joint family consisting only of defendant 
No. 1 and his wife and two other women, 
Wemay look now at the facets connected 
with the three alienations which are in 
dispute. Defendant No. 1 borrowed 
Rs. 4,100 from one Vaidya in June 1927, on 
a promissory note. InJune, 1930, Vaidya 
filed a suit and got same property attached.. 
Defendant No. 1 then mortgaged some of 
his land to defendant No. 5 for Re. 2,500 and 
paid off Vaidya. But he could not re-pay 
defendant No 5 and in January, 1931, he 
sold to him one of the suit lands for 
Rs. 5,000, of which Rs. 2,200 were in cash. 
Vaidya’s son, Gurunath, has been exa- 
mined. He proves, the debt and the 
satisfaction of it and that is all. The plaint 
in Vaidya’s suit, Ex. 172, says nothing 
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about the purpose of the loan. In the sale 
deed to defendant No. 5, Ex. 169, the only 
relevant recital is that the sum of Rs. 2,200 
in cash wastaken “to pay off debts of 
others.” Defendant No. 5.merely says that 
defendant No. 1 wanted the money which 
he lent on mortgage to pay off Vaidya, that 
he pressed defendant No. ] for the payment 
of the mortgage debt and that defendant 
No. 1 wanted Rs. 2,200 for household diff- 
culties, the nature of which he does not 
know. He admits that he did not inquire 
how. many lands defendant No.1 had or 
what his income was, and it does not 
appear that he made any inquiries at 
all. The Judge says it was quite prudent 
on the partof defendant No.1 to satisfy 
Vaidya'’s debt by borrowing money else- 
where and that the suit saleto defendant 
No. 5 was necessary ard binding on the 
plaintiffs. These transactions may or may 
not have been prudent and necessary from 
defendant No. 1's point of view. He had 
got himself into such difficulties that he 
may very probably have seen no alter- 
native. But they cannot be said to be bind- 
ing on the plaintiff except on what seems 
to me the untenable hypothesis that any 
debts whatever contracted by defendant 
No. 1 would be binding upon him. 

The sale deed to defendant No. 6, dated 
February 15, 1930, purported to be for a 
consideration of Rs. 10,000. It recited that 
defendant No. 1 owed Rs. 5,200 to Virbha- 
drayya Shivappa and Rs, 2,800 to Virbha- 
drappa Kasyappa and that Rs. 2,000 were 
taken in cash for petty debts. Defendant 
No. 6's son who has been examined deposes 
that the two creditors were paid off and pro- 
duces areceipt signed by one of them. The 
Judge cays that the debts were incurred 
for articles required for running the ginn- 
ing factory. I can see no evidence of this. 
Defendant No. 6's son does not say £0, nor 
‘is there any recital to that effect either in 
the sale deed or the receipt. Moreover, 
there is no evidence that the ginning fac- 
tory was a family business. I have already 
mentioned the circumstances which led to 
the alienation to defendant No. 11 and 
expressed the opinion that the decree in 
execution of which defendant No. 11 pur- 
chased is binding on plaintiff if and only 
if the original debt of Virappa was binding 
upon him, There is no evidence whatever 
as to the purpose for which this money was 
borrowed by defendant No. 1. The only 
reason given by the trial Judge for holding 
this alienation binding on the plaintiffs is 
that the debt was prior to the adoption. 
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Applying the principle which seems to 
me to govern the case, viz, that the aliena- 
tions in favour of defendants Ncs. 5,6 and 
11 affect the plaintiff’s interest in the proper- 
ties only if the debts to satisfy which they 
were made would have been binding upon 
him if he had been a member of the family 
at the time when they were contracted. [ 
think the only possible conclusion is that 
his undivided half share in the property is 
not effected by any of them, There is no 
evidence to justify the conclusion that the 
debts in question wereincurred for family 
necessity or family benefit or that either 
the persons lending the money or the alie- 
nees made any inquiry in that connection. 
I bold therefore that plaintif succeeds in 
his appeal as against defendants Nos. 5, 6 
and 11 

There was a subsidiary point raised as 
to costs. Costs have been awarded to each 
successful defendant on the aggregate value 
of all the properties. It is argued that they 
should have been calculaled according to 
the interest of each defendant in the prc- 
perties. But cn this point Laxman v. 
Saraswati (6), is against the appellant, and 
Ithink the trial Court is right. Then as 
to the appeal by defendant No, 8, defend- 
ant No. 1 by a registered deed of gift dated 
August 17, 1929, transferred two fields and 
two houses to defendant No. 8, his second 
wife. The deed recites that it was in cone 
sequence of an agreement made at the 
time of the marriage. As this alienation 
was prior to the adoption, it is prima facie 
valid and binding on the plaintiff. But the 
trial Judge apparently doubted whether 
there was any intention tomake a gift at 
all, and learned Counsel for the plaintiff, 
who naturally supports this view, argues 
that the case is governed by s. 8l, Trusts 
Act. But it is difficult tosee what there is 
in the attendant circumstances which is 
inconsistent with an intention on defendant 
No. l's part to dispose of the beneficial 
interest in these properties. It appears 


‘that defendant No.8 got possession of the 


lands which were duly transferred to her 
name in the Record of Rights. The plaint 
itself recites that they are in her possessicn, 
There has been no visible change in the 
possession of the houses, but as defendant 
No. 8is living with her husband that is 
only to be expected. There is nothing in 
the pleadings or the evidence to support 
the hypothesis that this was a benami 
transaction, and Ill, (d) tos. 81, Trusts Act, 
is against the appellant's argument. I think 
defendant No. 8's appeal also must succeed, 
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The result is that both appeals will be 
-aliowed. The plaintiff will get his costs in 
proportion to the claim which has been 
allowed in both Courts from defendants 
Nos. 5,6 and 11 and will pay the costs 
of defendants Noe. 2, 3,4 and 9 ia both 
Courts, one set for defendants Nos. 2, 3 and 
4and one set for defendant No. 9. Defend- 
ant No. 8 will get her costs throughout. 
The decretal order of the trial Court will be 
moditied by substituting the words ‘de- 
fendants Nos, 2, 3, 4,8 and 9” for the words 
“defeudants Nos. 2,3, 4, 5,6, 9 and 11" ia the 
‘first sentence thereof. The inquiry as to 
-mesne profits directed by the trial Court 
will be in respect of mesne profits from the 
date of suit till recovery of possession or 
three years from the date of this decree, 
whichever event first occurs, 

D. Appeals allowed. 
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HENDEBSON AND KHUNDKAR, JJ. 
ANKULAL SAHA—AccUsED—PETITIONER 
versus 
SADHAN CHANDRA MANDAL— 
OompiatNanT——Opporita Party 

Criminal Procedure Code (Act V of 1898), s. 106— 
“Other offences involving breach of peace” interpreta- 
Mer ords “other offences involving a breach of the 
“peace” in s. 106, Criminal Procedure Code refer to the 
actual definition of an offence in the substantive law, 
that is to say, the commission or intention to commit 
-a breach of the peace must be one of the elements 
which would goto make up the offence, 

Messrs. Rajendra Bhusan Bakshi and 
Ram Mohan Bhattacharjee, for the Peti- 
tioner. 

Messrs. S. C. Talukdar and Biswa Nath 
Dhar, for the Complainant, 

Mr. D. N. Brattacharjze, Deputy Legal 
Remembrancer, for ine Crowa, f 

Henderson, J.—This is a Rule calling 
upon the Onief Presidency Magistrate of 
-Ualcutta to show cause why an order made 
against the petitioner under s. 106, Orimi- 
-nal Procedure Code, should not be set aside. 
The petitioner has been convicted of an 
offence puuishable under s. 504, Indian 
-Penal Code. The facts are as follows: The 
complainant accompanied the Police as a 
search witness when they went to search a 
gambling den. The petitioner was in the 
street apparently standing by the door of the 
den. | suppose his duty was to éxamine the 
“would-be entrants. At any rate tne next 
-morning be came to the complainant's house 
armed wita a knife, abused him in filthy 
language and threatened to kill him. The 
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question that arises for decision in this Rule 
is whether on such a conviction the Magis- 
trate had jurisdiction to pass an ‘order 
under £. 106, Oriminal Procedure Code, .-, - 
The authorities are not consistent. Broadly" 
speaking, there are what may be describéd- 
as two interpretations: the wide interpre- 


tation and the narrow interpretation. The. 
latter found favour with Ouming, J. in 


‘Asoke Prasanna v. Emperor (1) the former 


with Jack, J. in Rafatulla Pramanik Y. 
Rajek Sardar (2). Vhese decisions were 
considered by Mallik and Patterson, JJ. in. 
Abdul Gafur v. Mahammad Mirza (3). 
They were inclined to accept the wider 
interpretation, In giving judgment Mullik, 
J. said this : zA 

“Having regard to the object underlying s. 106... 
I am inclined to put a wider interpretation on the 
clause ‘offences involving a breach of’ the peaie’ 
and to hold that the clause includes not only 
offences of which a breach of the peace is a neces- 
sary ingredient and in which a breach of the peace 
has actually occurred but includes also cases of 
offences in which an evident intention to commit 
a breach of the peace is expressly found.” H 


~ Now lam bound to say toat in a matter 
of this kind I snould expect 


the’ words 
“other offences involving a breach of the 


“peace” to refer‘to the actual definition of 


an offence in the substantive law, that isto 
say, the commission or intention to commit 
a preach of the peace must be one of 
the elementis which would go to make up 
the uifence. Supposing a man were convict- 


‘ed of defamiation and there were a tinding 


‘of fact that he intended to commit a breacn 
of the peace, it could hardly be said 
that defamation is an offence involving! a 
breach of the peace. Although we are not 
prepared to foliow this decision, in our 
opinion it is nut necessary to refer the 
matter to a Full Bench. ‘ine Magistrate 
has stated that he accepted the evidence 
given on the side of the prosecution that 
the petitioner rushed at, the complainant fo 
assault him armed with a knife. He’ wad, 
therefore, guilty of an assault and should 
have been convicted thereof. ‘Lhe error‘in 
the Magistrate’s order is one of form only 
and not of substance. Tne Rule is accoras 
ingly discharged. 

Khundkar, J.—I agree. . 

8. ule discharged. , 

(I) 340 W N 651; 129 Ind. Cag. 413; A IR 1930 
Oal. 202, (1930) Or. Oas, 108/; 32 Ur. LJ 359; Ind, 
Rul. (2981) Gal. 191. 

(Z) 34 O W N usb; 132 Ind. Cas. 96; ALR 1930 Qal. 
636; (44930: Cr, Oas. 1068; Ind, Kul, (1931) Cal. 028; 32 
Or, L Jd ge. ` : 

(8) 53 U 659; 134 Ind. Cas, 1187; A I R 1931 Cal. 645; 
(1951) Ur. Cas, 845; 33 Or. L J 82; 35 O WN 1150; 
ind, Rul, (1932) Oal, 67, - ` 
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7.0. Full Bench 
_. Letters Patent Appeal Ne, 9 of 1938 
“2%... February 2, 1939 
ROBERTS, C. J., Mya Bu, BaAGULEY, Mosety 
eae ano Ba U, JJ. 
©- AJR, L. P. FuBM— APPELLANT 
Rony Sor v27SUS 
U PO KYAING AND ANOTHER — REBPONDENTS 
-` Burma Laws Act (XIII of 1898), s. 13—Effect on 
ordination of Burmese Buddhist as rahan on 
Properties in his ownership is question regarding 
religious usage or institution and Buddhist Law 
éhall -form rule of decision—Burmese Buddhist Law 
—Person on becoming rahan permanently, is auto- 
matically divested of all his property and relin- 
quishes his. title to it—Rahan, if civilly dead— 


Effect of ordination— Re-acquisition of property by- 


rahan, tf contemplated by rules of Vinaya—Un- 

truthful answer to question to candidate for ordina- 

tion as to whether he has any debts—If invalidates 

ordination—Vinaya, if has force of law—Purchase 

by cules, tf opposed to s, 23, Contract Act IX of. 
). 

The question whether a Burmese Buddhist by 
reason of his having become a rahan had renounc- 
ed his wordly life and became automatically divest- 
ed of. all his property and relinquished all title to 
the same; or inother words, what is the effect pro- 
duced by the ordination or admission as a raban 
of a Burmese Buddhist upon properties in his owner-. 
ship or posseasion at the tithe, isa question regarding: 
a religious usage or institution and Buddhist Law: 
will therefore form the rule of decision. U Pyinnya 
xv. Maung Law (1), distinguished. |p. 673, col. 2] ` 


. According to the underlying principles of Vinaya, 
on his becoming rahan, a Burmese Buddhist 
Trenounces his wordly life and if the ordination as” 
rahan is permanent and not temporary, he automa- 
tically. becomes divested of all his property. and 
relinquishes all title to the same. 

_ (Case-law revieved.) 

-Obtter.—It is inaccurate to describe arahan as 
civilly dead. But it is nonetheless true that his 
legal position is changed by ordination. He. 
becomes ineligible to receive an inheritance 
from hia lay relatives, and he becomes so because 
of the religious usages affecting monkhood. Ma 
Shwe The v. Maung Kan (9), dissented . from. [p.. 
675, col, 1.] É 

The rules of Vinaya do not contemplate the 

resacquisitidn by purchase or gift of property which 
the*,rahan has been divested of on his ordinations 
If the acquisition is made, the matter is one for 
the notice of the ecclesiastical authorities and not 
-of the Courts. |p. 676, col. 2.) 
- The Vinaya texts expressly lay down that one of 
the questions to be put to a candidate for ordina- 
tion is “ have you no debts ?": but if an untruthful 
or misleading answer to such a question is given, the 
subsequent ordination is not tuereby invalidated. 
[p. 674, col, 1.) 5 ‘ 

What is contained in the Vinayais the law laid 
down by Lord Buddha for the. guidance of the 
members of the Sangha inasmuch as the breach of 
any of the rules is visited with punishment, 
Looking from another point of view, the rules con- 
tained in the Vinaya have the furce of Customary 
Law inasmuch as they have become hallowed by 
practico and usage for over 2,000 years. Henca the 
Vinaya may be termed the ecclesiastical Uode of 
the Buddhist monks of Burma. `[p; 677, col, 1] 
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The qualification of the word “law” in el,” (2) 5 


of s. 23, Contract Act, by the adjective “ any" is - 
quite significant in view of the fact that the same 
word in cl. (1) is not qualified. In view of this 
qualification, the word “law” as used in cl. (l). 
means juridical law, that is the law enacted by 
any competent Legislature and the word “law” as 
used in cl. ‘2) means personal or Customary Law. - 
According to Buddhist Law a rahan is forbidden by . 
his personal: law, that is the Vinaya, to engage in 
trade. Therefore to permit a rahan to buy and sell ‘ 
property means, enabling him to defeat his own ' 
personal law, and that is opposed to s. 23, Contract : 
Act. U Pyinaya v. Maung Law (1), referred to. [p. , 
680, col. 1.] 


‘ 


L. P.A. from a judgment of Mr. Justice 
Braund, in S.A. No, 93 of 1938, dated: 
August 17, 1938. ; 


Mr. E Hay, for the Appellant. 
Mr. U E Maung, for the Respondents. 


Roberts, C. J.—This appeal raises‘ 
an important point of Burmese Buddhist: 
Law. One U Po Saw, otherwise called U’ 
Po Soe, with his wife Ma Tok and his son 
Maung Tun, mortgaged certain immovable’ 
properties, with which this appeal is not: 
immediately concerned, to the appellante 
in July, 1932. In February, 1934, U Po Saw- 
became a rahan and entered a Kyaungdaike.: 
In “July of the same year the appellants 
filed a mortgage suit, and having obtained: 
a decree therein, brought the properties: 
to sale in execution. There was still ai 
balance due to the appellants over and) 
above the sale proceeds; they therefore‘ 
obtained.a personal decree against U Po 
Saw, his wife, son and daughter-in-law, ini 
execution of which, they attached certain. 
paddy land which may be shortly describa: 
ed as “Holding No. 5-A.” This holding had: 
been purchased by the present respondents. 
in May, 1934, two months before the mort-. 
gage suit was filed, from Tok Ma and Maung. 
Tun for good consideration, and there had: 
been a properly executed and registered: 
deed of sale. ‘The vendors would haves 
been the natural heirs of U Po Saw. A 
- The purchasers were other creditors, and 
Ma Tok and Maung Tun naving been ad~ 
judged insəlvenis on July l 1934, the. 
transfer to the respondent-purchasers wasi 
impeached as a fraudulent preference but. 
those proceedings proved ineffectual, and. 
the transfer was upheld. Tne appel- 
lants. now say that U Po Saw has a good. 
title to half of Holding No. 5-A. and the 
respondents contend tnat this is not 80, 
because at the time of tne transfer im 
May, 1934, U Po Saw by reason of his hav- 
iag becone a rahan nad renounced his 
wordly life ‘and become automatically divest-- 
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ed-.of all his property and relinquished 
all title:to the same. We have to consider 
whether this is indeed the effect produced 
by the ordination or admission as a rahan 
ofa Burmese Buddhist. 

: By-s.:13,. Burma Law Act, 1898, omitting 
all but Material words, where in avy suit 
of other proceeding in Burma it is neces- 
sary for.the .Court to. decidé any question 
regaiding succession, inheritance, marriage 
or caste, or. any religions usage or in- 
stitution, the Buddhist Law in cases where 
the parties are Buddhists shall form the 
rule of decision except in so far as such 
law has by enactment been altered’ or 
abolished, or is oppcsed to any custom 
having the force of law. Inthe opinion of 
the learned ‘Judge in second appeal the 
question to be decided was-one of succes- 
sion and ‘therefore fell. within this part of 
tke section. That. may be'eo, but at all 
events it seems to me-to be clearly a ques- 
tion regarding a religious usage or institue 
tion. . In U Pyinnya v. Maung Law (1) 
at p. 684, Carr, J. said: l 

“The question before us is whether a Buddhist 
monk is competent to contract or not, and in my 
view, that is not ‘a question regarding any religious 
usage or institution'’.” 

. The case I. have cited, and to which 
it will. be necessary to refer again; must 
be: regarded. as settled Jaw on this point. 
Butin. the. . present appeal the question 
does not relate to the: compstency. of a 
Buddhist monk to contract; “but to the 
effect, if any, of his ordination upon_pro- 
perties in his ownership or possession at 
the time. That the Buddhist monkhocd is 
a religious institution cannot be doubted. If 
a Buddhist mcnk’s conduct raises a question 
regarding this institution, the Buddhist 
Law, by which is meant the Burmese 
Buddhist Law in this connection, is recog- 
nized by s. 13, Burma Laws Act, as forming 
the rule of decision, But a sale is a pure 
matter of contract; and, when it has no 
reference to any religious usage or institu- 
tion, questions arising out of it must be 
decided by reference to the Contract Act 
and to the ordinary Civil Law applicable 
to laymen and rahang alike. ‘I'he civil 
laws of the State do nct interfere with 
monks who choose to take part in worldly 
transactions; this is a matter for the dis- 
cipline of the religious authorities; but 
where a matter affecting religious usage or 
institution is directly concerned, the Civil 
Courts: administer the Burmese Buddhist 
Law as the law of the land. 


; (IJ AR 677 at p.684; 121 Ind. Oas. 
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The question raised in the present appeal 
does not merely -concern the conduct of .a 
monk whilst he is a monk but relates 
directly to a religious usage and to the 
instituticn of monkhood. It asks whe- 
ther scmething happens by operaticn' of 
law Lecause of religious usage, and whether 
the religious institution of monkhood can 
contemplate the entry into it of peisons 
who are possessed of worldly gcods or pro- 
perty. ‘To answer this question it ‘is neces. 
sary to look at the Buddhist Law. The. 
first case cited to us in support of the con- 
tention that on becoming a rahan a man’. 
thereby renounces all his property is that. 
in Ma Pwe v. Maung Myat Tha (2). The. 
decision is directly in point but the Judicial 
Commissioner discovered no text in the 
Vinaya or other authoritative compilations: 
which expressly declared what became of- 
a man’s property when he embraced a re- 
ligious life. He said, however, that the 
sacred books indicated this by clear enough 
implication; and held that upon ordination, 
or admission as a rahan, a man became 
automatically divested of nis property, |. 
“Ib was subsequently pointed out in, 
U Pyinnya v. Maung Law il} at p. 6954 
that this earlier case introduced the idea. 
that a Buddhist monk was civiliter mortuus; 
and Heald, J. considered this idea mis” 
taken, but he said nothing which disapprov-, 
6d of the “actual decision. No doubt this, 
idea of civil death goes too far, and is: 
in conflict with the decision-in-U Pyinnyda' 
v. Maung Law (1): It is also elearly está- 
blished that a. rahan is liable for the maine 
tenance of. his child after he becomes. a’ 
Tahan though his liability in this respéct. 
deperds upon the application of the Crimi 
nal Precedure Ccde (s. 4¢8); U Thiri vsi 
Ma Pwa. Yi (3) and Maung Tin v. Ma Hmin 
(4). It was at one time held. that 
there was nothing to prevent. a monk 
from acquiring by inheritance property 
which he proceeded to deyvte to religious 
purposes: Ma Taik v. U Wiseinda (5)é 
This was a case írom Mandalay. But in. 
Shwe Ton v. Ton Lin (6) this view was 
dissented from by. a Full Bench of ‘five. 
Judges. On p. 244f of the judgment it is 

(2) (1097-1801) 2 U BR 54, - : : 

(3) 4 U B R 138; 72 Ind, Cas, 368; A I R 123 
Rang. 131; 24 Or. Ld 368. 

(4) li R $80;-144 Ind. Cas. 1§7; A I R 1933 
Rang. 138; (1933) Or, Cas. 728. 34 Cr. L J 615; Inds 
Rul (1933) Rang. 92 {F B). ; 

tÈ) 2 Chan. Toons L Q 235. 

(6) 9 L B R220 at p. 232; 49 Ind. Cas. 317; A IR 
1819 L B 81. 
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Baid: . - 

“In the -question referred to, us it is assumed that 
a pongyi may inherit paddy land from his lay rela- 
fives and that he may accept a gift of such land. 
As regards gifts, for the reasons noted -above, it 
appears that there is nothing unlawful in the dedi- 
cation of a paddy Jand to pongyi asa religious gift. 

ut the case of inheritance is different and we are 


not prepared to hold that a i i i 
his lay relatives.” ee oe 


The judgment later proceeds : 

“IE therefore land is allotted toa pongyi by his 
relatives as his share of the family inheritance and 
me prei accepts ea accordance with the kappiya 
loak perce mly be regarded as a religious gift 

The Buddhist monkhood is a mendicant 
order, and the only properties which s 
monk could originally possess were articles 
Which fell within the category of the four 
Tequisites or resources—food, clothing, lodg- 
ing and medicine, but the ancient texts 
recognize a vicarious possession on behalf 
of the rahan by a lay steward who is called 
kappiya and the existence of what has 
been termed the kappiya system is re- 
cognized by the Civil Courts. The kappiya 
may receive gifts offered toa monk after 
his ordination but he dces not enter into 
possession of the property of a layman 
when the latter becomes a monk. When 
paddy land is given to a monk after ordina- 
tion, it is.given for future requirements in 
order that the four requisites may be 
satisfied. ` 


‘In Maung Pwe v. U Inguya (7) the Lower 
Burma decision was followed in Upper 
Burma, and in Maung Ni v. Maung Thet 
She (8) it was held that a rahan cannot 
revive. the right of inheritance which he 
would possess asa layman by renouncing 
his religious vows after the death of the 
relative from whom he could have inherited 
if he had not been arahan. In Ma Shwe 
The v. Maung Kan (9), Duckworth, J. said 
that by becoming a monk a layman divest 
ed himself of all earthly ties of relationship 
and property and died a civil death. Though 
I respectfully agree with the observation 
of Heald, J. that it is inaccurate to describe 
a rahan as civilly dead, it appears to be 
nonetheless true that his legal position is 
changed by ordination. He becomes in- 
eligible to receive an inheritance from his 
lay relatives, and he becomes so because of 
the religious usages aflecting monkhood. 
` () 3 UBR 91; 47 Ind. Cas. 681; A I R 1918 U B 

(8) 4 U.B R 159; 76 Ind Oas. 161; AIR 1925 
Rang. 150. 
> 1 R 430; 76 Ind, Cas. 672; A IR1924 Rang. 
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Formerly in U.Tilawka v. Nga Shwe Kan 
(10) it was decided that he was prohibited 
from engaging in any monetary transac- 
tions and could not sue to redeem a mort- 
gage, and in U Teza v, Ma E Gywe (11) 
that he was not competent to engage in the 
purchase ofa house. In the latter case it 
was again said that a layman on entering 
the order dies a ‘civil death and becomes 
divested of all his property possessed by 
him as a layman. These two cases were, 
overruled by the decision in U Pyinna v. 
Maung Law (1) fur the reason that the 
conduct of a monk within his order does. 
not necessarily involve a question of. 
religious usage or institution and that 
unless and until it does so, the rules of. 
the Vinaya do not form part of the law to 
be administered by the Oivil Courts. : 
U E Maung, who has appeared for the 
respondents, urges that the reason, there 
is no express text in the Vinaya which 
says that a layman becomes automatically. 
divested of his property on becoming 
ordained is because it was an elementary, 
principle. There has been no Serious con-, 
tention to the contrary since the case in 
Ma Pwe v. Maung Myat Tha (2) in 1897. In, 
the first Khandnaka of the Mahavagga,, 
which relates to the admission to the order 
of Bhikkhus, under the sixth heading, 
para. 8, it is. related that the Blessed One 
addressed Upaka the Agivaka in the follow-, 
ing stanzas : 4 
“I have overcome all foes; I am all-wise; Lam 
free from stains in every way; I have left every-' 


thing; and have obtained emancipation by the- 
destruction of desire.” : 


Meeting the five Bhikkhus he addressed’ 
them as follows, para. 12: 

“I will teach you. To you I preach the doctrine,- 
If you walk in the way l show you, you will, erei 
long, haye penetrated to the truth, having your-, 
selves known it and seen it face to face; and you will 
live in the possession of that highest goal of the 
holy life, for the sake of which noble youths fully: 
give up the world and goforth into the houseless: 
state,” | 
In para. 17 the Bhikkhus are addressed: 
as to “the two extremes which he who has 
given up the world ought to avoid.” The 
story of Yasa, which follows, is that of the, 
seventh venerable person to reach absolute 
holiness a8 an Arahat. He is described 
ae leaving the world and going forth 
into the houseless state, and afterwards 
it is related that “the mother and the 
father snd the former wife of the vener- 


d0) 2 U B R61; 29 Ind. Cas. 613; A E R 1914 
B 
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(ll) 9 R 628; 106 Ind. Cas, 201; AIR 1928 Rang. 
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able Yesa offered food to the Blessed 
One and to him.” The reference to the 
former wife" here is of some account, 
When a Budhist layman becomes a rahan, 
his wife may take another husband after 
a lapse of seven days, but her first husband 
on cabling aside his yellow robes may 
reclaim her even if he has entered and 
left the priesthood as often as seven times. 
It was held in Ma ‘hin v. Maung 
Maung (12), that ordination does not 
bring about the complete severance of 
the married state in that if the rahan 
Teturnos to the world and divests himself of 
his robes, be is bound to maintain his former 
wife until she marries again or he re-enters 
the priesthood. But his status whilst be 
Temains a rahan is inconsistent with a 
claim of relationship tuwards any woman. 
If a monk resorted to the wife whom 
he had formerly married for the purpose 
of intercourse with- her, he would “be 
guilty of a Paragika offence- and would 
thereby cease to be a monk and would 
. become ineligible fur re-ordination. It is 
only when he leates’the religious institu- 
tion of monkhood that his marital rights 
and liabilities revive. Thus, bis ordination 
brings’ about by operation of law a change 
in Status for the husband, and if she desires 
it, forhhis wife also, | |: ~ are 
_ Resumiug the examination of. texts which 
appear to snow that those who were ordained 
became divested of their property, it will be 
géen. that-in.the-third Bhanvara the meeting 
of the Blessed One with Gatilas or ascetics 
wearing matted bair is recouhted: On their 
ordination; they flung their hair, their 
braids, their provisions, and articles for 
sacrifice into the river (para, 18). The 
fifth Bhanavara concludes with the rebuke 
of tne Blessed One to a Bhikkhu who 
“embraced the religious life for his belly’s 
sake” and gave rise to the address as 
follows: 

“I prescribe, O Bhikkus, that he who confers the 
upasampada ordination (on a Bhikkhu), tell him 
the four -Kesources: 

The religious life has morsels of food given in 
alms. for its resource, Thus you must endeavour 
to live all your life, Meals given to the Sangha, 
to certain persons, invitations, food distributed 
by ticket, meals given each fortnight, each uposatha 
day t». e. the last day uf each fortnight, or the 
first day of each fortnight), are extra allowances. 

The religious lfehas the robe made of rags taken 

. from a dust heap for its resource, Thus you must 
endeavour to live all yourlife. Linen, cotton, silk, 
woollen garments, coarse cloth, hampen cloth are 
extra allowances. 

The reljgious life has dwelling at the. foot of 
a free for itg resource, Thus you must endeavour 


(12) 1893-1500) P J 611, 
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to live all your life. Viharas, adhayogas, storied 
dwellings, attics, cavés are extra allowances.” A 

The last of tke resources which I need 
not set out hére relates to medicine. It 
is pointed out almost directly afterwards 
in the taxt that the nature of the 
resources should ‘be told to the newly 
ordained Bhikkhus immediately after their 
ordination and not before: but it seems 
impossible to regard a layman as being 
ignorant of the sacred texts tothe extent 
of being unaware of their existence. 
Village life throughout Burma has daily - 
presented before it the spectacle of the 
mendicant rahans with their begging 
bowls; the nature of the life which they 
lead is well known, and the fact that 
many of the laity have been, at one time 
or another, rahans themselves ensures that 
the extent of their obligations is not a 
matter of esoteric but of widespread know- 
ledge. ; 


. According to the  Lhammathats the 
three kinds of heritable property belong- 
ing to rahans are: (1) the alms bowl and 
robes, (2) the lahubhan, and (3) the 
garubhan property. ‘The latter is Sanghika 
property and not subject to partition 
amongst lay heirs, whereas labubdan proe 
perty is partible according tọ- elaborate 
rules with which we need have no concern 
for the purposes of this case, But there 
is no provision for any property brought 
into the order by the Tahan himself, becuuse 
be could not bring any. . , 

lt has been contended that it would 
be.-wrong for the Courte to say that 
effect should. be given to a religious usage 
which divests a man of his property on 
ordination, when at the same time there 
is no objection in law to his re-acquisition 
of it by purchase or gift on tne day 
after he has been ordamed. The answer 
to this objection is tnat the rules of the 
Vinaya do not contemplate such a purchase 
or gift; and, if it is made, the matter is 
one fur the notice of the ecclesiastical 
authorities and not of the Courts. We 
have also been pressed to remember the 
fact that many persons become ordained 
for sbort pericds only and revert to the 
life ot laymen after a few weeks’ religious 
seclusion. It must be clear,herefore, that 
we are dealing in the, present appeal with 
& rahan who has remained as such fora 
pericd of three years or mure and that 
there is no evidence of any kind that he 
possesses the least intention to renew bis 
contact with the outside world. Each case 
must be judged upon its merits and “in 
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the light of its special circumstances: in 
a Particular instance there might be ample 
evidence that a candidate for ordination 
intended to be what is known as adullaba 
rahan, The position of persons who become 
ordained whilst’retaining an animus rever- 
tendi to their lay state may yet fell to 
be considered by the Courts; the evidence 
here is that there was s total renunciation 
of the lay status. In First Appeal No. 156 
of 1935 U On Kin v, Daw On Bwin, 
a Bench of this Court gave judicial recogai- 
tion to the custom of assuming the yellow 
robe for a temporary period only as being 
widespread among the Buddhist com- 
munity. 


Mr. Hay has argued that U Po Saw never 
became a rahan at all because he was a 
debtor at the time of becoming ordained and 
the Vinaya texts expressly lay down that 
one of the questions to be put to a candidate 
for ordination is “Have you no debts ?" 
This appears from the 76th heading to the 
admission of the order of Bhikkhus in 
Mahavagga, It seems, however, to be univer- 
sally regarded {that if an untruthful or 
misleading answer to such a question is 
given, the subsequent ordination is not 
thereby invalidated No case has been 
cited to us in attempt to prove the contrary, 
and nothing appears from the texts to support 
it, It appears to me to be impossible to say 
that U Po Saw was not validly admitted to 
ordination and is not now a rahan at all. 
In my.opinion at the time of his ordination 
he was incapable of retaining any further 
interest in his property, and after he had 
become ordained his former wife and son 
became the ostensible owners in possession. 
But in any event lapse of time would 
give implied consent to their sale to the 


respondents, as the learned District Judge 


has observed, and the sale took place 
before the filing of tke ‘mortgage suit in 
relation to other properties, Accordingly 
I hold that the respondents have acquired 
B good title to the property and I am of 
the opinion that this appeal ought to be 
dismissed with costs ad valorem. 


Baguley, J.—I agree. 
- Mosely, d.—I agree. 


< Mya Bu, «.—I agree that this appeal 
must be dismissed. As my’ Lord the 
Chief Justice has fully discussed the 
relevant judicial and textual authcrities 
Telating to the questions under considera: 
tion, I desire to add only a few general 
bbservations in ‘support of the conclusions 


A. R, L. P. PIRV v. U Po KYATNG (RANG.) 


677 
at which his Lordship has arrived and 
in which I concur. As the main question 
on which this appeal hinges is as to the 
effect of the entry by a Burman Buddhist 
into the Buddhist monkhood upon his 
legal status, it is a question of religious 
usage which must be decided according to 
the Buddhist Law under s. 13, Burma 
Laws Act. The law pertaining to religious 
usages among Burmun Buddhists is to be 
found in the Vinaya. It is true that there 
is no express text in the Vinaya which 
lays down that a layman becomes automati- 
cally divested of his property or severed 
from earthly ties on entering the Buddhist 
monkhood, but the underlying principle of: 
the rules in the Vinaya leaves no room 
for doubt that the immediate effect of 
entry into monkhboud or of ordination as 
a monk is renunciation of the worldly life 
involving an intentional severance from 
all earthly ties not only personal but also 
proprietary. It is impossible to conceive 
of a man sgo renouncing the world being 
still capable of carrying into monkhood 
with him the proprietary interests and 
personal relationships existing prior to such 
renunciation, Such an idea is manifestly 
opposed to the fundamental object of 
renunciation and of enbarkation upon a life 
which is aimed at the ultimate annihilation of 
desire. Thus, it was pointed out in the Full 
Bench cass in Shw: Ton v. Ton Lin (6), at 
p. 224* that 

“the order is essentially an order of mendicants 
who have renounced the world and although they 
make no actual vow of poverty they divest them- 
selves of all worldly possessions at the time of 
ordination....... kk 

‘In that case it was also pointed out (at 
p. 245*) that it is 

“inconsistent with a pongyi's personal status that 
he should inherit from his natural family with 
whom all ties of relationship have been annulled.” 

Whether a Buddhist monk is a person 
competent to contract within the meaning 
of s. 11, Contract Act, or whether an order 
under s. 488, Criminal Procedure Code, can 
validly be passed against 2 member of the 
Buddhist monkhood are questions which are 
governed by considerations quite irrelevant 
to the question as to the effect of a man's 
entry into Buddhist monkhood. Normally, 
the renunciation of the worldis permanent 
renunciation and therules in the Vinaya 
appear tome to be designed to deal were 
such renunciation. There have however 
been instances of men entering into monks 
hood for short periods such as a few weeks 
or months and there have also been instances 
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of men who, having entered the priestly 
order in the ordinary way ostensibly for 
life, revert to the laity. The observations 
that I have made are not meant to cover 
cases of tem porary renunciation of the world 
cr questions which may arise as to the 
status of these who; having entered the 
monkhood: ostensibly in the normal way, 
revert to the Jaitv in sccial life, after such 
Tenunciation. These points donot arise in 
the present case. Oonfining my observa- 
tions tothe facts and circumstances cf the 


present. case, [-have no hesitation in holding: 


‘that U Po Saw lost- all his interest, in or 


title to. the property in dispute on his be». 


coming a monk. 


"Ba U,J—The question for decision in 
this case is what effect the ordination of a 
Burman Buddbist as a rahan has on bis 
property. Poes he take it with him into the 
Order or does he divest himself of it on 
Ordination ? This question cannot be solved 
unless one knows what law must be applied. 
Section 13, Burma Laws Act, says inter alia 
that to questions relating to marriage, in- 
heritance, succession, religious institution, 
or ueage the Buddhist Law shall be applied 
where the parties concerned are Buddhists, 
The Buddhist Law as used therein ie the 
law applicable to the Burman Buddhists, 
The Burman Buddhists are divided into 
two sections; one is the laity and the other 
isthe Sangha.- What is applicable to the 
cne isnot applicable to the other. One of 
the. questions. referred by a Full Bench 
of the late Chief -Court to the Thathanae 
baing was:-- - a 

“When a matter concerning rahans, which involves 
6; dispute abcut property either between monks 
themselves or between monks on the one hand and 
layman onthe other, comes before an ecclesiastical 
t¥ibunal, by what written authorities should the 
tribunal be guided ? 

Aftertenumerating ihe number of the 
texts which an ecclesiastical tribunal would 
consult the Thathanabaing said : 

“There is no precedent for the Thathanabaing in 
Council to reccgnize the authority of the Dham- 
mathats. They are accustomed fo decide according 
tothe, Vinaya : Shwe Ton v. Ton Lin (6)." 


_ dt hes however been said that the Vinaya 
contains mere rules of conduct imposed by 
Lord Buddha upon the members of the 
Order of Buddhist monks and that there- 
fore it should not be confounded with the 
civil Jaw which governs the secular relations 
of its inhabitants. Law as defined by 
Blackstone is arule of action prescribed or 
‘dictated by some superior which an inferior 
Yea bound to obey: Book I, pp 38 and 
- 09." And ‘Austin ` gives the definition -aB 
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follows : : Je aog 
“Alaw isa command to a course of conduct: a com- 
mand being the expression of a wish or desire con- 
ceived. by a rational being that another rational being 
shall forbear, coupled with the expression of an 
intention in the former to inflict some evil upon the. 
latter,in case he comply not with the wish. (Austin’s 
Jurisprudence, Lectures I and V).” , : 
Considered in this light, what is cone. 
tained in the Vinaya isthe law laid down. 
by Lord Buddha for the guidance of the 
members of the Sangha inasmuch as the 
breach of any of.the rules is visited with’ 
punishment, One whoinfringes any of the 
rules ig guilty of a sin. There are seven. 
kinds of sin, namely (1) Parazikam ; £2) 
Sanghadisara ; (3) Thullaya; (4) Suddha’ 
pacittiya ; (5) Nissaggi_ pacittiya ; 16) Duk- 
kata + and (7) Dubbhari. A Ws 


One who commits murder or theft of 
property worth five ticals or more or. one 
who.indulges in sexual pleasure or professes. 
to.be possessed of supernatural powers is 
guilty of.parazikam and ceases to be ‘a. 
rahan.. By the commission of any other 
classes of sin the offender does not lose the 
character of a rahan. He must, however, 
confess his cin and also do penance in 
expiation therefor. If he does not do it, 
he is liable to be excommunicated from the 
Sangha. In the Ninth Khandaka, Sacred 
Books of the Hast, Vol. 20, p. 290, the follows 
ing text appears: Bs 

Sine night, Lord, is far spent. The first watch is » 
passing away. For a long time has the Bhikku- 
samgha been seated here. Late my Lord the Blessed 
One recite to the Bhikkus the Patimokkha. | 

“When he had thus spoken, the Blessed One re- 
mained silent. And a second time when the second 
watch was passing away (he made the same request 
with the same result). And a third time, when the 
third watch bad begun, and the dawn was breaking 
(he made the same request)." n 

“The assembly, Ananda, is nct pure. Sik 

“Then the venerable Maha Moggallana thought, 
“what individual.can the Blessed One be referring 
toin that he says: ‘The assembly, Ananda, ia not 
pure.” And the venerable Maha Moggallana còn- 
sidered the whole Bikkbu-samgha, penetrating their 
minds with his. Then the venerable Maha Moggal- 
lana perceived who was that individual,— evil in 
conduct, wicked in character, of impure and doubt- 
ful behaviour, not a Samana though he had taken 
the vows of one, not a religious student though he 
had taken the vows of one, fou] within, full of 
cravings, a worthless creature,—who had taken his 
seat amongst the Bikkhu-sangha. „On perceiving 
which it was, he went up to that individual and said 
tohim. ‘Arise, Sir, The Blessed One has found you 
out. There -can be no communion between you and 
the Bhikkhus.|" f 

At p. 303 of the same book, Lord Buddha 
said: a 

“Just, O Bhikkhus, as the great ocean will jot 
brook association with a dead .corpae; but -whatso- 
ever dead corpse there be in.the sea that will it—and 
quickly—draw to the shore and oast it out upon the 
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dry land—just so, O Bhikkhus, if there be any 
individual evil in conduct, wicked in character, 
of impure and doubtful behaviour, not a Samana 
though he have taken the vows of one, not 8 religious 
student though he have taken the vows of one, foul 
within, full of cravings, a worthless creature: with 
him will the Samgha brook no association, but 
quickly, on its meeting together, will it cast him out. 
And what though that man should himself be seated 
in the midst of the Bhikkhu-sangha, verily, both is 
he afar off fiom the Sangha and the Samgha from 
him, This is the third (of.such quslities).” 
Looking again from another point of 
view, the rules contained in the Vinaya 
have the force of customary law inasmuch 
- as they have become hallowed by practice 
and usage for over 2,000 years, Ever since 
the introduction of Buddhism into Burma, 
the questions affecting the Sangha in all 
their implications have been decided in 
accordance with the Vinaya. The Vinaya 
may therefore be termed the Ecclesiastical 
Code for the Buddhist mcnks of Burma. 
The rules of Vinaya as pointed out by 


Maung Kin, J. in Shwe Ton v. Ton Lin (6)s° 


at p. 232, are to be found in : 
Piteka; (2) Vinaya Pali 
and (3) Vinaya Tikas. 


Some of the texts of the Vinaya show by 
clear enough implication that a Burman 
Buddhist divests himself of his property on 
his ordination as a rahan. Besides the 
texts already referred to by my Lord the 
Ohief Justice in his judgment, I may refer 
to the follewing: In Mahavagga, Sacred 
Books of the Hast, Vol. 17, p 5, a youth 

- named Sona Kolivisa addressed the Blessed 
One in the following manner when he asked 
to be ordained as a rahan: “As I under- 
stand the Dhamma proclaimed by the 
Blessed One, it is not easy to a person 
living as a layman to lead a wholly perfect 
and pure and altogether consummate life 
ofholiness What if I were to cut off my 
hair and beard, and to put on yellow robes 
and give up the world, and go forth into 
the bouseless state ? I desire, Lord, to cut 
off my hair and beard, and to put on yellow 
robes, and to give up the world, and to go 
forth into the houseless state. May the 
‘Blessed One, Lord, ordain me! 


(1) Vinaya 
Atthagathas : 


Thus Sona Kolivisa received from the 
Blessed One the pabbagga and upasampada 
ordinations. And the venerable Sona, acon 
after his upasampada, dwelt in the Sita- 
vana grove* After his ordination Sona 
went about unshod with the result that he 
received blisters on the soles of his feet. 
Thereupon the Lord Buddha said to him : 

* “You, Sons, have been delicately nurtured. I 
‘enjoin upon you; Sona, the age of shoes with one 


lining.” 
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Sona replied : 

“I have gone out from the world, Lord, into the 
houseless state abandoning eighty cart-loads of gold, 
and a retinue of seven elephants. It will be said 
against ma for this matter: ‘Sona Kolivisa went out 
from the world into the houseless state, abandoning 
eighty cart-loads of gold, and a retinue of seven 
elephants: but the very same man now accustoms 
himself to the use of shoes with a lining tothem." If 
the Blessed One will enjoin their’ use upon the order 
of Bhikkhus I will also use them. If the Blessed 
One will not enjoin their use upon the order of 
Bhikkhus, neither will I use them.” 


Then the Blessed One, on that occasion, 
having delivered a religious discourse, thus 
addressed the Bhikkhns : 

“Tenjoin upon you, O Bhikkhus, the use of shoes 
with one lining to them. Doubly lined shoes, Bhik- 
khus, are not to be worn, nor trebly lined ones, nor 
shoes with many linings. Whososver shall wear such 
is guiltyofa dukkata offence.” 

Next, tte following discourse was deli- 
vered by Lord Buddha on the eve of his 
death. [After quoting the passage ag given 
in Burmese, his Lordship proceeded further]. 
The liberal translation of these passages is 
that Bhikkhus. are to inherit nothing but 
Dhamma (teaching) only. Besides Dhamma 
thev can have robes, food, shelter (kyaung) 
and medicine, but they are not to keep 
store by them. These, of course, refer to 
the case of a man who jcins the Order 
with the intention of remaining therein 
permanently. In the case of those who 
join the Order temporarily with the object 
of gaining merit, different considerations 
will arise. : 

The learned Counsel for the appellant. 
however, contends that if a member of the 
Sangha ig liable under the Criminal Pro- 
cedure Codeto pay a maintenance allowance 
for his child, it will be inconsistent to hold 
that ke cannot take his property into the 
Order on his ordination. Next he urges 
that if a raban can, according to the 
decision given by the Fall Bench in 
U Pyinnya v. Maung Law (1), buy and 
sell property according to the civil law of 
the land, it will follow that a Burman 
Buddhist does not divest himself of his 
property on his ordination unless he divests 
himself of it in the manner laid down by 
the civil law of the land; in other words 
what the learned Counsel contends is that 
a Man, ones an owner, will always remain 
an owner of his property unless in the case 
of movable property he parts with possese 
sion thereof and in the case of immovable 
property he transfers it by means of a 
registered deed. l 


Dealing with the first contention, the 
desision of this Court in Maung Tin v. Ma 
Hmin (4}and that of the Additional Judicial 
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Commissioner, Upper Burma,’ in U Thiri v. 


Ma, Pwa Yi (3), are not only correct accord- , 


ing to the Civil Law of the land but also 
perfectly consistent with the: Vinaya. No 
man can be ordained as a rahan as pointed 
out by Page, O. J. in ‘he first case when a 
maintenance order remains outstanding 
against-him. Further a rahan ceases to-be 
rhhan once he has sexual intercourse. As 
regards the second ‘contenticn, I must 
confess that it appears to my mind that 
there is a good deal of force in what the 
learned Counsel for the appellant contends. 
Once it is held that the. rules contained in 
the Vinaya have the force of lawand that 


they are applicable to the members of the: 
Sangha’ as their personal law, s. 23, Con-. 


tract Act inmy opinion comes into play at 
once Section 23 provides : 

t “The consideration or object of an agreement is 
lawful, unless—it is forbidden by law ; or is of such 


ainature that, if permitted, it would defeat the pro- 


visions of any law; or is fraudulent; or involves or 
implies injury to the person or property: of another ; 
or the Court regards it as immoral or opposed to 
public poticy. 

: In each of these cases, the Consideration or object 
of an agreement is ssid to be unlawful. Every agree- 
ment of whioh the object or consideration is unlawful 
ìa void. 


“ The qualification of the word “law” in 
dl.. (2), by the adjective “any” is quite signi- 
ficant in view of the fact that the same 
word in cl. (1) is not qualified. In View of 
this qualification, I am of opinion that the 
word “law” as used in cl. (1) means juri- 
dical law, that is the Jaw enacted by any 
competent ‘Legislature and the word “law” 
ãs used in cl. (2) means personal or custo- 
lary law. I am fortiñed in this view by 
what the learned authors of the Oortract 
and Specific Relief Acts by Pollock and 
Mulla say in their- bocks, Edn. 6, pp. 149, 
154 and 155, The texts quoted by Mya 
Bu, J. in U Pyinnya v. Maung Law (1), 
show clearly that a rahan is forbidden by 
his personsl Jaw, that is the Vinaya, to 
engage in trade Therefore to permit a 
faban to buy and sell property means, in 
my opinion, enabling him to defeat bis 
own persoval Jaw, and that is opposed to 
8. 23, Contract Act. This much is admitted 
by Carr, J. himself for the learned Judge 
bays : 
* “lithe rule of Vinaya under discussion is law, I 
think it would have to be held that a monk is dis- 
qualified from contracting, but if it is not law, there 
is no such disqualification,” 


“ lH the decision of Rutledge, C. J. and 
Maung Ba, J. in U Pyinnya v. Maung Law 
(D had been allowed to prevail, it would, 
with due respect to the other J udges sitting 
‘on that Fall Bench have in my opinion the 
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effect of consistency and of keepirg ‘the’ 
members of the Sangha to their proper 
mode of life. On a suitable occasion I hope 
that decision will be re-considered. For the 
purpose of this case it cannot-be taken ad: 
a guide as the question for decision in this 
case is entirely different from . the question 
for decision in that case. For all these 
reasons, [ would dismiss the appeal- with. 
costs. r i £ 


D. Appeal dismissed: 
_- MADRAS HIGH COURT 
.’ Oivil Suit No. 407 of 1934 
` October.21, 1337 
Wapsworta, J. 
GANGAMMA—PtaIntipr 
sds 434 _ versus ; 
. UUDDAPAH KUPPAMMAL -AND oragrs— 
ii ' 1| DEFENDANTS 


Hindu Law—Adoption—Dancing girls--Adoption 
kas nothing todo with religious benefit—Ceremony, 
if any—Adoption of two daughters by dancing giri 
~ Legality—Adoption of . minor girl under circum- 
stancès constituting offence under 3. 373, Penal Code 
(Act XLV of 1§60)—Validity—Right of partition 
by adoptee in- family property on basis of jointness 
with adopting. mother—Basis of such right— Joint 
family—Co-parcenary—Devadasi community —W he- 
ther co-parcenary exists—Contract Act (IX of 1872), 
8. 23—Suit by adopted daughter of dancing girl for 
accounts or share in profits of.their immoral and 
illegal partnership, if maintainable. 

. No spiritual benefit can accrue to a Prostitute 
mother by the spiritual ministrations of her prosti- < 
tute’ adopted daughter. The practice of adoption 
amongst ‘devadasis has nothing to do with religious 
benefit but is purely a custom arising out of the 
natural desire of the women of this class to have a 
daughter to look after them in their old age and 
receive their property on their death. Guddatt 
Reddi Obla v. Ganapathi Kandanna {5), relied on, 
[p. €84, col. 1.1 

No particular ceremony is necessary for an adop- 
tion by a devadasi. There is, therefore, not the 
legal necessity for a giving and taking such as ia 
required to constitute a valid adoption of a boy 
under the ordinary Hindu Law. When dealing 
with the adoption of a girl by a devadasi all that 
need be proved is the fact of adoption by the 
adoptive mother, which may be by a unilateral 
act. [p. 682, col: 2.] 

There is no legal objection to the adoption of 
two daughters by a dancing girl provided that such 
a practice is sanctioned by the custom of the com- 
munity. 

Where a dancing girl takes & minor girl in adop- 
tion in circumstances which justify the inference 
that she was taken with a view tas being trained 
asa prostitute, obtaining possession of her in such 
circumstances as would constitute an offence under 
‘8. 373, Penal Oode, such an adoption, being pro- 
hibited by law, cannot give rise to a status which 
-would form the’ basis of legal rights. The adoption is 
cinvalid-and confers no status upon the adoptee, nor 
can there be any question of an’ estoppel against 
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the provisions of a ‘statute. Kandiya 
Chokkammal (8, referred to. . 

There is, no text of Hindu Law which recognizes 
the acquisition by birth by the daughter of a 


Pillai v. 


dancing girl ofa right in the ancestral property of” 
her mother and if the joint ownership of the family ' 


property is to be spelt out of the conduct 
of the members ôf the family, no 
of the acquisition of a right by birth can arise 
and the right to a share must really be the 
creature of a contract, express or implied, and not 
the result of status. 

A dancing girl living jointly with her adoptive 
mother is not entitled to claim as against her 
adoptive’ mother a partition inthe family property 
on the basis of their joint living and the absence 

- eof any indication of separation in food or status. 
The right to claim partition may be based on 


contract, on law or on custom having the force of. 


law. If it is based on contract, the contract must 
be asserted and proved. If the right is a 
creature of the law, authority must be found for it 
either in the ancient texts or inthe statutes or in 
the body of law expounded and affirmed in the re- 
Ported ‘decisions of the Indian Courts. If it is based 
on custom, there must be a specific plea of sucha 
custom and evidence in support of it. The evidence 
must satisfy the usual requirements for the proof 
of a customary right: it must be ancient, certain, 
notorious and continuous. Such a custom cannot 
be inferred on the analogy of the position of an 
ordinary daughter-heir, nor could it be based on 
the analogy of the position of an adopted son 
whose right accrues by the fact of adoption just 
as the right of a natural born son ac- 
crues by birth. It cannot even be infer- 
red by a mere analogy with the special rules of 
Hindu Law based on religion and on the texts, re- 
garding co-parcenary relationships amongst men. 
Boologam v.Swarnam (6) and Mathura Naikin v, 
Eau Naikin (7), relied on. [p. 684, col. 1.] 
Obiter.-It seems doubtful whether such a 
thing as a co-parcenary strictly speaking can be 
-~ gaid to exist belween mother and daughter in the 
devadast community. It cannot be said that there 
ig any custom having the forces of law which has 
ever been recognized by the Courts, as establishing 
the existence of a true co-parcenary amongst the 
female members of this community, Sudarsanam 
Maistri v. Narasimhalu Maistri (1), referred to, 
Kokilambal v, Sundarammal (4), commented upon. 
_ No suit would lie by an adopted daughter of 
a dancing girl for an account or a share in the 
profits of an immoral and illegal partnership. [p. 
685, col. 1.) 


Mr. K. K-Sridharan, for the Plaintiff. 
“ Messrs. T. G. Raghavachari, P. Srinivasa 
Iyengar, N. K. Kumaraswami, 8. P. Durai- 
swami, S Ramanujachari and K. C. Durai- 
swami, for the Defendants, 


. Judgment.—The plaintif sues as the 
adopted daughter of defendant No. 1, who 
is a dancing girl by caste and professsion, 
claiming a share in immovable property, 
jewels and c&sh on the basis that she and 
her adoptive mother constituted a joint 
family possessed of property in which sheis 
entitled to claim a share by partition. The 
plaint is drafted just as if it were an ordie 
nary partition suit under the Hindu Law, 
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and there is even an allegation that the 
sale of one item of property to defendants 
Nos 4 and 5 is not for family necessity, 
but for immoral purposes and not binding 
on the plaintiff. Throughout the plaint it 
is assumed that the adopted daughter of a 
devad1si living jointly with her mother has 
a right to claim partition, the suit not 
being expressly based on any plea of special 
custom or contract to that effect. Defen- 
dan's Nos. 2 and 3 are impleaded on the 
ground that they have joined inthe sale 
deed in favour of defendant No. 4 and 
because defendant No. 1 alleged that defen- 
dant No. 2 was amember of the joint family. 
Defendant No. 3 is the daughter of defeni- 
ant No. 2. Defendant No. 4 is the wife of 
defendant No. 5 and they are stranger- 
purchasers of one item of property. The 
question arising in this suit relate to 
the fact and validity of the plaintifi’s adop- 
tion, the existence of a joint family, the 
right of the plaintiff by virtue of the adop- 
tion or by virtue of the existence of a joint 
family to claim partition, the contribution 
by the plaintiff of her earnings to the 
family funds, and the legality of a claim 
based on the contribution of moneys, pre- 
sumably the result of immoral earnings. 
There are also the usual contentions regard- 
ing the alienation of a house to defendants 
Nos. 4 and 5. I will deal firstly with the 
question of fact. a 

Defendant No. lis an elderly woman who 
admittedly has practised the calling of a 
dancing girl in her youth. It is well-estab- 
lished that she adopted defendant No. 2 
many yearsago. The documents relating 
to the dedication of defendant No, 2 are 
not available, but there is no doubt that 
she was dedicated to the temple by her 
adoptive mother. Defendant No. ] in 1917 
(Ex. 4) applied toa fund for a mortgage, 
giving a genealogical tree in which she 
shows defendant No. 2 as her daughter, 
There was also a similar application in 1924 
(Ex. 5), after the plaintiff had come tolive 
with defendant No, 1, to whicn also she 
appended another genealogical tree showing 
defendant No. 2 as a daughter and defendant 
No. 3 as a grand-daughter and ignoring 
the plaintif. The plaintiff herself was born 
a Vanniya. Her parents died in her infancy 
and she was in the custody of her brother- 
in-law, P. W. No. 3, Rangaswami Naicker. 
There is considerable diversity of evidence 
as to how she came to live with defendant 
No.1. It is common ground thst she did 
join defendant No, 1 when she was 6 or 7 
years old. She herself has no recollection 
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of the alleged ‘adoption. Her brother-in- 
law, P. W. No. 3, states that he was a 
poor man and found difficulty in maintain- 
ing the plaintiff after her mother died, that 
Rajammal (D. W. No. 2), the wife of defen- 
dant- No. l's -brother and a native 
of Tirupporur where P. W, No. 3 lives, 
approached him on behalf of defendant 
No. l‘and he agreed to give the plaintiff in 


adoption to defendant No. 1 that there was- 
a feast to which the members of his come. 


munity were invited and that on that 
occasion defendant No. 1 and D. W. Noa. 2 
came and tcok the plaintif. He also states 
that defendant No. 1 had previously 
approached the plaintiff's mother during 
her lifetime with a view to the adoption and 
that the latter had agreed to it. 

I: bave no hesitation in finding that this 
story of the circumstences in which the 
plaintiff went to live with defendant No.1 
is not the whole truth. The most significant 
fact is the existence of a document (Ex. 8), 
dated December 29, 1922, admittedly exe- 
cuted by P. W. No. 3 and his wife, which 
recites that the plaintiff has been given by 
them to one Chinnappa Naicker, who is 
authorised to maintain the plaintiff and to 
arrange for her marriage after she attained 
puberty or dedicate: her to a temple in 
accordance with custom. This Chinnappa 
Naicker is dead He. is:alleged to have been 
a relative of P. W. No. and also a 
relative of D.. W. No. 2, -This is difficult to 
believe, for P. W. No.3 isa Vanniya while 
D. W. No 2, though she married into the 
dancing girl caste, is by birth a Balija. 
D.W.No, 2 herself says that she first saw 
the plaintiff in the house of this Chinnappa 
Naicker, who told her that. the child ‘had 
been left with him by P. W. No. 3 owing to 
his poverty. According to D. W. No. 2 the 
child wanted to go to Madras and she took 
her without any formal transfer of guardian- 
ship and the chiid lived for. a while with 
D. W. No. 2 in the grcund. floor of the house, 
the upper storey of which was occupied by 
defendant No.1. There she msde friends 
with defendant No. l's grand-daughter, 
defendant No.3, a child of the same age, 
and gradually she came to live upstairs with 
defendant No. 1 instead of downstairs with 
D. W. No.2. It seems to me that this evi- 
dence is much more probably true than the 
story of P. W. No. 3 that he himself, -ia 
pursuance of the wishes of the plaintiff's 
mother, formally gave the child in adoption 
to defendant No. 1.” . . | 
z It is: of. course well-settled . that no 
particular’. ceremony: is. necessary for an 
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adoption bya devadasi. There.is, therefore, 
not the legal necessity for a giving and 
taking such as is required to constitute a. 


‘valid adoption of a boy under.the ordinary 


Hindu Law. When dealing with the adop- 
tion of a girl by a devadasi all that reed. 
be proved is the fact of adoption by the 
adoptive mother, which may be by a uni- 
lateral act.. We have good evidence that the 
Plaintiff was taken into the family of defen- 
dant No 1 in her childhood and brough: up 
along with defendant No. l's grand-daughter. 
(The judgment then discussed: the evidence 
and proceeded). Every other circumstance ° - 
in the case points to the conclusion that 
the plaintiff was an orphan girl not adopted: 
but fostered and trained merely that she’ 
might be exploited as a prostitute, and, in 
view of the palpably false nature of the. 
evidence of P.: W. No, 3, which is the 
positive evidence of adoption, I must hold 
that the story of adoption is untrue. This» 
finding is of itself sufficient to conclude 
the case, for it seems to me apparent that, 
unless tbe case is somehow based on a family 
relationship, it can be nothing more than 
a claim for an account of the profits of 
organized prostitution. which the Courts 
would noi entertain. Butitis desirable, in 
view of the possibility that the case . may. 
be taken further, that I should discués 
the legal aspects of this case which have 
been argued very fully before me. For the 
purpose of tbis discussion, I will assume 
that my finding regarding the adoption is- 
erroneous and that the plaintiff was in fact 
the adopted daughter of defendant No. 1. 
Assuming so much, can the plaintiff claim a 
share in her mother's property merely on 
the ground that she and her mother were 
living jointly and that her earnings were 
handed overto her mother? Tere is-in 
my opinion no reliable evidence that the 
plaintifi’s earnings contributed substantially 
to the acquisition of the immovable pro- 
perties in which .a share is claimed; and, 
seeing that the plaintiff was allowed to 
remove all the jewels which she claimed 
as her own, it is not very likely that any- 
thing in which she has an interest was 
left in the possession of defendant No...1, 
unless it can be said that the plaintiff has, 
whether by status, custom or contract, a 
right to claim a partition of the joint family 
property. : S 

It is well-established in Madras at any 
rate that- thə adopted daughter of a 
dancing girl of the devadast community 
inherits to her adoptive mother, the property 
passing from motber to. daughter. The 
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plaintiff's claim, however, is based either 
on the ‘existence of a co-parcenary similar 
to that which the Hindu Law recognizes 


amongst men of ordinary castes, or at least’ 


on the existence of some custom or contract 
whereby the property of the family of 
these women is treated as if it were joint 
family property divisible am ngst the 
members thereof. I may say at once that 
there is no specific pleading of any custom 
or contract. The plaint appears to proceed 
on. the basis of the acquisition by the 
plaintiff of a status as an adopted daughter 
which gives her a right automatically to 
claim partition. There is, it is true, an 
averment that the plaintiff Las contributed 
substantially to the acquisition of the pro- 
perties which she claims,- but the plaint 
does ‘not proceed on the basis of a claim 
for either a return of her contributions or a 
share proportionate to thore contributions, 
Essentially the claim is one based on the 
existence of a joint family in which the 
plaintiff has a share by her status as a 
member of that family. 

It seems to me doubtful whether such a 
thing as a co-parcenary strictly speaking 


. can be said toexist between mother and 


daughter in the devadasi community. The 
essence.of the co-parcenary consists in the 
acquisition of rights in property by birth, 
tights which are a creature of the law, 
based on the theory of religious benefit and 
ineapable of being created by act of parties 
otherwise than by adoption: vide Sudarsanam 
Maistri v. Narasimhalu Maistri (1) at p. 154. 
Oan it be said that the law has created 
a co*parcenary between a mother and a 
daughter in the devadast community? I 
do not think it can. Nor do I think it 
can be said that there is any custom having 
the force of law which has ever been 
recognized -by the Courts, as establishing 
the existence of a true cc-parcenary amongst 
the female members of this community. 
There are three repcrted cases which come 
near to the reecgnition of such a co-parcenary. 
The first is avery old case, Chalakonda 
Alasani v. Chalakonda Ratnachalam (2), 
That was a case in which the plaintiff 
claimed the jewels, e.c. in the possession of 
her daughter and grand-daughter on the 
ground that they were the result of joint 
earnings and that she, as the senior member 
of the joint” family, had the right to hold 
those properties. The defence was that they 
were the self-acquisitions of the daughter 
and the grand-daughter. No other objection 
» (1) 25 M 149 at p. 154; 1} ML J353. | 
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wis raised and no claim for partition was 
considered. The lower Court held that these 
properties represented the gains of earing 
and were the self-acquisitions of the defen- 
dants, and on appeal, it was held that 
they were joint properties and that the 
plaintiff, the senior member of the joint 
family, had the right to their custody. In this 
case it was assumed that the rules applicable 
in a Hindu co-parcenary to the custody of 
the properties and the separate ownership 
of self-acquisitions, applied in the case of 
the female members of the devadasi caste 
living jointly. But, there wag no real con- 
sideration of the question whether such a 
female member acquires a right by birth 
or can claim during the lifetime of her 
mother a partition as against her. 

In Kamakshi v. Nagarathnam (3) the 
plaintiff sued toestablish her right as a co- 
Parcener with hèr deceased mother's sister 
to a share in a hereditary dancing girl office. 
It was held that in this community a 
daughter must be regarded as a son and 
must take an estate of inheritance from 
her. mother and that defendant No. 1 did not, 
as a co-parcener, acquire the right of 
succession to her deceased sister to the 
exclusion of the latter's daughter. Here 
again, there appears to have been no 
consideration of the question whether any 
true cc-parcenary existsin which a daughter 
acquires rights by birth. All thatis decided 
is that, as between two sisters, the joint 
tight of one does not pass on her death to 
the other but to the daughter of the 
deceased. Besides these two old’ cases, there 
is a modern case which appears to recognize 
the existence of a co-parcenary between the 
female members of a dancing girl's family, 
viz. the decision of Kumaraswamy Sastri, J. 
in Kokilambal v. Sundarammal (4). That 
was really a case in which the mother and 
daughters joined together in an attempt 
to defeat an slienee by asserting that the 
property alienated formed part of the joint 
family prcperty, that the alienation was not 
binding on the joint family and that the 
property was liable to be partitioned. The 
learned Judge recognized the existence of 
joint family property as between the mother 
and daughters, held that the alienation was 
-binding only in part and directed a partition, 
Referring to the old cases which I have 
just quoted, he holds it established that 
there can be a co-parcenary of dancing girls 
with rights of survivorship but remarks 

@ SMHOR 161. 
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that there is no case which goes to the 
length of saying that daughters of dancing 
girls: acquire by birth an interest in the 
ancestral property. He leaves this question 
open and decides the case on the basis that 
the mother ‘and daughter and grand-daughter 
were in’ fact living together as members of 
a joint family, pooling their earnings and 
meeting their expenses out of the joint 
funds and treating property as co-parcenary 
property, so that it became coc-parcenary 
property by conduct. With very great 
respect to this distinguished and learned 
Judge it seems tome that in this decision 
the term “co-parcenary” is used in a some- 
what unpreciee manner. If we restrict the 
ferm to its ordinary connotation of the 
relationship created by law, the basis of 
which is religious and the essence of 
which ia the scquisition of an interest 
by a cc-parcener by birth or by adoption, I 
do ‘not gee how it can be raid that any such 
thing as a co-parcenary exists amongst the 
females of the dancing girl community. 

- As has been observed by Sadasiva 
Ayyar, J. in Guddati Reddi Obla v, Gana- 
pathi Kandanna (uv) no spiritual benefit 
Gan, acciue to a prostitute mother by the 
spiritual ministrations cf her prostitute 
adopted’ daughter. It seems to me quite 
clear that the practice of adopticn amongst 
devadesis has nothing to do with religious 
benefit’ but is purely a cugtom arising out 
of the natural desire of the wemen of this 
Glass to have a daughter to look after them 
in their old, age and receive their property 
ðn their death. There is, so far as] am 
aware, no text of Hindu Law which recog- 
nizes the acquisition by birth by the 
daughter cf a dancing giri of a right in the 
ancegiral property of her mother and it 
seems to me apparent that, if the joint 
ownership of the family property is to be 
spelt‘out of the conduct of the members of 
the family, no question of the acquisition of 
aright by birth can arise and that the right 
to a share must really be the creature of a 
contract, express cr implied, and not the 
Yesult of status. It might of course be 
argued that there is a universal and legally 
binding custom in tke community that 
daughters should have a right to claim 
partition against their mother. But such a 
custcm- would have to be asserted and 
proved and certainly cannot be inferred by 
a mere analogy with the special rules of 
Hindu Law: based on religion and on the 
texts, regarding co-parcenary, relationships 
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amongst men. Actually, however, the deci- 
sion of Kumaraswami Sastri, J. in the case 
referred to is not based on the assumption 
of any true co-parcenary relationship be- 
tween the mother and the danghters, It is 
expressly based on conduct from which can 
be implied a family arrangement the pro- 
perty should be treated as if it were ordi- 
nary Hindu joint family property, i. e. the. 
decision js based on an implied contract, 
and Ido not think it can be treated as an 
authority for the contention that any danc» 
ing girl living jointly with her mother can , 
claim as against her mother a partition in 
the family property merely on the basis of 
their joint living and the absence of any 
indication of separation in food or status, 
I am fortified in this view by indications in 
other decisions. And of the cases quoted 
by Kumaraswami Sastri, J. himself is 
Boologam v. Swarnam (6), in which it was 
held that property acquired by two dancing 
girls, sisters from the earnings of the pro- 
stitution was the self-acquired property of. 
the two sisters which they held as cceowners’ 
and in which the other members of their 
family had no rights. I have examined the 
original judgment from which this appel- 
late decision arises and I find that the trial’ 
Judge held that the property in question was 
in fact acquired out of the joint assets of the’ 
family but that there was no law or custom 
by which a dancing girl could compel par- 
tition of a family property. The reported 
appellate decision proceeds on a different 
finding of fact and it has not considered 
the question whether a right to demand 
partition exists. 

There is a Bombay case, Mathura Naikin 
v. Esu Naikin (1) in which it was held that 
the Madras view recognising the validity 
of an adoption by a prostitute could not 
be accepted in Bombay and it is remarked 
at p. 572* that even if a right of inheritance 
were recognised, that is distinct from. a 
right to call for partition and that sucha 
rigbt could not be based on the analogy of 
the position of an ordinary daughter-heir, 
nor could it be based on the analogy of the 
position of an adopted son whose right 
accrues by the fact of adoption just as the 
right of a natural born son accrues by birth. 
It seems to me that this reasoning is sound. 
The right toclaim partition may be based 
on contract, on Jaw or on custom having 
the force of law. If it is based on contract, 
the contract must be asserted and proved, 

(6) 4 M 330. 

(7) 4 B 545, 

“*Page of 4 B.—-{Ed.] 
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-a8 it cersainly has not been in the present 
case. If the right is a creature of the law, 
authority must be found for it either in the 
ancient texts or in the statutes or in the 
body of law expounded and affirmed in the 
reported decisions of the Indian Courts. I 
can find no such basis for the right as 
claimed by the plaintiff. If it is based on 
custom, here again there must be a specific 
plea of such a custom and evidence in 
support of it. The evidence must satisfy the 
usual requiremenis for the proof of a custom« 
*ary right; it must be ancient, certain, 
notorious and continuous. There is no such 
averment and no such evidence in the pre- 
sent case. I find therefore that, even 
assuming that the plaintiff's adoption be 
good, no basis has been established for a 
‘right to claim partition as a member of the 
joint family. ` 
I have already indicated that, in my 
opinion, no suit would lie for an account or 
a share in the profits of an immoral and 
illegal partnership. It seems to me unneces- 
sary to go in detail into the further ques- 
tion whether the adoption of the plaintiff 
by defendant No. 1 is itself an illegal 
adoption by virtue cf which no claim could 
be preferred. There is no legal objection 
to the adoption of two daughters by a 
dancing girl provided that such a practice 
is sanctioned by the custom of the com- 
munity as it appears to be in this case. 
On my findings of fact it must be taken 
as established that the’ plaintiff was taken 
‘when a minor into defendant No. 1's house- 
bold in circumstances which justify the 
inference that she was taken with a view 
to being trained as a prostitute, ie. defene 
dant No. 1 obtained possession of her in 
‘such circumstances as would constitute an 
offence under s. 373, Indian Penal Code. 
Such an adoption, being prohibited by law, 
cannot give rise to a status which would 
form the basis of legal rights. As was 
observed by a Bench of this Court in 
Kandiya Pillai v. Chokkammal, 59 Ind. 
‘Cas. 214 (8) such an adoption is prohibited 
by law though the law recognises the possi- 
bility of adoption by a dancing girl when 
the purpose ıs not prostitution. But as the 
learned Judges say, the adoption of a minor 
for the purpose of prostitulion is not really 
an adoption” at all; it is a mere use of 
certain forms wnich, when gone througn 
by persons with an untainted purpose, wouid 
resuit in an adoption; as actually gone 
through, they result in nothing, and affect 


- (8) A I R1920 Mad, 941: 59 Ind. Oas. 214; 12 L W 
7; 28 M LT 106, : 
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the status of noone. On the basis of this 
reasoning, it would follow that even if 
defendant No. 1 had intended to adopt the 
plaintiff, it being shown that the adoption 
is one which offends against the law as laid 
in 8. 373, Indian Penal Code, that adoption 
is invalid and confers no status upon the 
plaintiff nor can there be any question ` 
of an estoppel against the provisions ofa 
Statute, 

Turning to the issues in the case, I must 
hold on Issue No. 1 that the adoption set out 
in the plaint is not true and, even if true, 
would not be valid; on Issue No. 2 that 
thereis no joint family property speaking 
and that the plaintiff has no claim to parts 
tion: on Issue No. 3 that there is no proof 
that any of the properties in which the 
plaintiff claims a share were acquired out 
of her earnings; and on Issue No. 4 even if 
it were proved that thé plaintiff's immoral 
earnings contributed tothe acquisition’ of 
the properties claimed, that a suit based 
on such an immoral association would not 
lie. No decision seems necessary on Issue 
No. 5. On Issues Nos. 6, 7 and 8,1 tind 
that the plaintiff cannot question the aliena- 
tion in favour of defendants Nos.4 and 5. 
In the result, the suit is dismissed with 
costs, one set for defendants Nos. 1 and 2 
and one set for defendants Nos. 4 and 5. 
The plaintiff will pay the couri-fea dus to 
Government. ' D L 

ND. Suit dismissed. 
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ALLAHABAD HIGH COURT |. 

Execution First Appeal No. 11 of 1938 

April 12, 1939 A 
RAOHHAPAL SINGH AND MoHAMMAD 
IsmMaAlIL, JJ. 

RISAL SINGH AND ofazRs— 
DEORBE-HOLDERS — APPELLANTS 
versus 
LAL SINGH—JUD2MENT-DEBTOR— 
RESPONDENT 

Limitation Act (IX of 1908), s. 19, Sch. I, Art, 182 
—Step-in-aid, if can be taken before filing applica- 
tion for execution — Mortgage decree made oe 
Judgment-debtor transferring portion of property— 
Instead of applying for execution, decree holder 
applying for injunction—Application held not step-in- 
“aid—Admission by jyudgment-aebtor of existence of 
mortgage decree amounted to accnowledgment to save 
limitation. 

A step-in-aid of execution can be taken before an 
application for execution of the decree has been made 
in Couri. Kannan v. Avoula Haji (1), Jagieo 
‘Narain Singh v. Bhubaneshwarit Kuer (2) and 
.Baldeo Singh v. Ram Swarup (4), relied on. p 

After the mortgage decree was made final, the 
judgment-debtor transferred a portion of the mort- 
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gaged property. It wae opento the decree-holder to 
_agk for the execution of his decree before it was 
barred by limitation, the transfer by the judgment- 
debtor not having the effect of throwing any obstacle 
to the execution of the decree. But he applied for an 
injunction and in the proceedings the judgment- 
“debtor resisting. the application in reply admitted the 
existence of the mortgage-decree against him : 
Held, that the application for an injunction could 
. not be treated as step-in-aid of execution. 
Held, also that the statement of the judgment- 
-debtor admitting the existence of the decree amounted 
to an admission of subsisting liability and was there- 
fore an acknowledgment made within limitation. 
“Consequently, the decree-holder's application was 
saved from being barred by time. Balbhaddar Singh 
v. Sheo Pearey Lal (5), Ram Bilas v. Lachmt Narain 
(8)and Daja Chand v. Sarfaraz (7), relied on, 
Anup Singh v. Fateh Chand (8) and Lallu Mal v. 
Reoti Ram (9), referred to. 


Ex. F. A. from a decision of let Civil 
Judge, Meerut, dated August 2, 1937. 

Messrs. S. K. Dar and M. L, Chaturvedi, 
for the Appellants, 

Mr. S. B. L. Gour, for the Respondent. 

Rachhpal Singh, J. —This is an appeal 
by the decree-holder against an order 
passed by the Court below dismissing his 
application for execution on the ground 
that it was not within limitation. The 
decree-holder obtained a mortgage decree 
‘against the judgment-debtor which was 
made final on April 29, 1933, The 
application for executjon was made on 
August 8, 1936. It will be seen that it 
was made more than three years after the 
date of the final decreé; In his application 
for execution, the decreesholder gave his 
reasons’ for claiming that his application 
was within limitation. The decree-holder 
stated that he went to Court to make his 
application for execution on April 27, 
1936, but learnt that the judgment-debtor 
had made an application under s. 4, Encum- 
bered Estates Act, on that very day. The 
decree-holder therefore considered it un- 
mecessary to make an application for 
„execution, It is alleged that later on, on 
July 14, 1936, the judgmeni-debtor got 
his application and the proceedings under 
the Encumbéred Estates Act dismissed. 
The deciee-holder apparently contended 
that the peridd between April 4, 19.6, and 
July. 14, 1936, should be excluded and 
so his application would be within limita- 
tion. The learned Judge of the Court 
below heid that the contention of the decree- 
holder had no torce. He was of opinion 
that the proceedings taken by the judgment- 
debtor under the Encumbered Estates Act 
did not extend the period of limitation. 
He also, disbelieved the story of the decree- 
hoider that he did not come to know of the 
dismissal of the Encumbered Estates Act 
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proceedings on July 14, 1934. In his opinion, 
the decree-holder learnt of tha dismissal 
of those proceedings on July 14, 1936. He 
therefore held that the decree-holder was 
not entitled to any benefit under s. 5, 
Limitation Act. In our opinion, on the 
case as it was argued before the Oourt 
below, the learned Judge was right in 
dismissing the application as being barred 
by time. <_< 

In this Court, two new points have 
been taken by the learned Counsel for the 
appellant in support of his contention toe - 
the effect that the application for execution 
was within limitation. | NA 

The first contention urged on behalf of 
the appellant is that his application for 
an injunction was a step-in-aid of execution 
which sayed limitation. If this conten- 
tion is accepted, then, certainly the present 
application would be within limitation. 
On behalf of the judgment-debtor. it is 
urged that the application for. injunction 
had been made when no application for 
execution was pending and so it cannot be 
said that any step-in-aid of execution had 
been taken. . In other words, it is contended 
that no step by a decree holder taken before 


. an application for execution is put in, can 


be treated as a step-in-aid of execution. Ib 
is argued that the condition precedent is 
that an application for execution made in 
accordance with the law must be pending 
when the:step alleged to have been taken in ` 
aid of execution is taken. After a consi- 
deration of the point wa are of opinion that. 
it is not correct to say that in no case, can 
a step-in-aid of execution be taken before. 
an application for execution of the decree 
has been made in Oourt. For instance, an 
epplicaticn to bring deceased judgments 
debtor’s representative on record would 
be a step-in-aid of execution even though 
no application for execution has been made, 
Then, another such case may be where the 
decree-holder dies after obtaining the 
decree. It would be necessary for his 
legal representative to apply for substitu; 
tion of their names. Such a step would be 
astep-in-aid of execution though in both 
Buch cases an application for execution 
may not have been made. The Madras 
High Court has taken the view that an 
act or an application in order tè be a step- 
in-aid of execution need not be in a pending 
execution application: see Kannan y. 
Avvula Haji 1). The same view has been 
(1) 50 M 403; 99 Ind. Oas. 677; A I R 1927 Mad, 288; 
Ta LJ1; d92)MW N 8&235 LW 61; 38M LT 
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taken by the Patna.High Oourt in Jagdeo 
Narain Singh v. Brubaneshuari Kuer (2), 
Learned Counsel for the respondent relied 
on Krishna Pattar v. Seetharama Pattar (3). 
But it appears to us that so far as 
the point under discussion is concerned, 
this case is of no help. Their Lordships 
in their judgment refer to the contene 
tion raised before them to the effect 
that the step-in-aid must be made in a 
pending application. They say that the 
question dia not require consideration in 
view Of the case before them. Iu our 
‘judgment, an application to take a step-in- 
aid-of execution need not be in a pending 
execution case. As heldin Jagdeo Narain 
Singh v. Bhubaneshwari Kuer (2) an appli- 
cation made in any other proceeding which 
affects the execuion of decree may be 
treated as a step-in-aid of execution. Our 
own High Oọurt in Baldeo Singh v. Ram 
Swarup (4) held that the filing of an appeal 
in order to remove the impediment of a 
prior charge in the way of executing the 
decree unconditionally was a stepein-aid of 
execution. For the reasons given above, 
we hold that ən application made before 
an execution application has been made 
may be a step-in-aid of execution. 

` Next question which we have to eonsider 
is whether the application for injunction 
which the decree-hoider made can be said 
to bea step-in-aid of execution. On this 
point, our opinion is against the decrees 
holder. The “décree-holder had obtained 
a mortgage decree which had-been made 
fina}. ‘he mortgaged property included 
a grove. The judgment-debtor soid: his 
Tights in the grove. ‘lhe decree-holder's 
contention is that the grove was included 
in the mortgage. On the other hand, the 
judgment-debtor contended that the grove 
had not been mortgaged by him and was 
not included in the decree passed in favour 
of the decree-holder. In our opinion, there 
was nothing to prevent the decree-holder 
from executing his mortgage decree. The 
transfer by the judgment-debtor of the 
grove did not have the effect of throwing 
any obstacle to the execution of the decree. 
lt was open tothe decreesholder to ask for 
the execution of his decree, Tne transfer 
made by the judgment-debtor cf a portion 
of the mortgaged property (the grove) cans 
not be treated as an obstacle in the way of 
"(2) 7 Pat. 708; 113 Ind. Cas, 582; A I R 1928 Pat 
6149 P L T 817. sae r 

(3) 50 M 49; 98 Ind. Cas. 156; A IR 1926 Mad. 1178; 
51M L J 480; z4 L W 488. 

i atk eh) A L J 905; 64 Ind, Cas, 598; A I R 1921 
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the decree-holder so far as his remedy to 
execute his decree was concerned. Ifthe 
grove which the judgmentedebtor trans- 
ferred was a part of the mortgaged pro- 
perty then the executing Court would have 
executed the decree ignoring the sub- 
sequent transfer by the judgment-debtore 
The decree-holder applied for an injunction 
not because there was any impediment in 
the matter of execution but because he was 
afraid that a part of the mortgaged pro- 
perty might be wasted. His application 
may have been necessary so far as the 
question of waste ofa part of .mortgaged 
properiy was concerned, but it cannot be 
said that it was a step-in-aid of execution. 
We hold that the transfer of a portion of 
the mortgaged property was not an obsta- 
cle in the way of execution of decree and 
therefore it sannot be said that the appli- 
cation for injunction was a step-ineaid of 
execution. d 

“The second plea urged on behalf of the 
appellanis is that the application for exe- 
cution is within limitation because of the 
acknowledgments made by the judgment- 
debtor. The position stands thus. When 
the decreesholder made his application for 
an injunction, the judgment-debtor filed 
objection and also made ʻa statement im 
the case. In his application of objéction he 
stated : ; MAN 7 

“The mortgage suit No. 26 of 1930 has. come to 
end after the passing of the final decree. The plaint- 
‘Hf now cannot legally move an application for 
injunction in the case.” = 

In his statement before the Court he 
said: “I had mortgaged my share....” 
The contention raised on behalf of the dec- 
ree-holder is that these statemenis amount 
to acknowledgment within the meaning -o 
s.1¥, Limitation Act, which would save 
limitation.. ‘The above mentioned statement 
in the objection application means that the 
judgment debtor stated that there was a 
mortgage decree which had been passed 
against him in Suit No. 26 of 1930. In the 
case before us the above-mentioned state- 
ments were made before the period of limi- 
tation for making an application. If the 
statements amount to an acknowledgment 
then the -present application is certainly 
within limitation. So the question which 
we have to determine is whether there hag 
been any acknowledgment by the judge 
ment-debtor which would bring the case of 
the decree-holder within limitation. Sec- 


tion 19, Lim:tation Act, enacts that - 

Whersseses.-+ oe neee ADY acknowledgment of liability 
in respect ofsuch property or right-has beer made 
in writing signed by the party against. whom such 
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property or right is claimed.. 
limitation shall be computed 

Explanation 1 which is very important 
runs as follows : 

“For the purpose of this section an acknowledg- 
ment may be sufficient though it omits to specify the 
exact nature of the property or right...... 

lf we keep this Explanaticno in view, then 
it will be clear that the statement of the 
judgment-debtor in his objection applica- 
tion does come within the definition of 
acknowledgment. The judgment-debtor 
admits that in Suit No. 26 of 1930 a morte 


rene fresh period of 


sarees 


gage decree has been passed against him. 


In other words he admita that there isa 
mortgage decree outstanding against kim, 
An acknowledgment of liability under s. 19, 
only means this, that the judgment-debtor 
admits that he is liable. The admission 
may be express orimplied. It appears to 
us that an acknowledgment must show a 
definite and conscious acknowledgment of 
subsisting liability. Whetker a particular 
document does or does not amount to ace 
knowledgment of subsisting liability is a 
matter for construction which the Courts 
will place on it. Learned Counsel for the 
appellants has relied on two cases of the 
Oudh Chief Court. They are Balbhaddar 
Singh v. Sheo Pearey Lal (5) and’ Ram 
Bilas v. Lachmi Narain (6). In both these 
cages the learned Judges came to the con- 
clusion tbat having Tegard tothe terms of 
the documents set ùp as acknowledgments 
they were of opinion: that they amounted 
to acknowledgments. In one case the mort- 
gagor(the debtor) had executed. a second 
martgage deed to pay off the prior :debt 
and in that there was a statement that the 
property had-been put to sale and that it 
Was necessary to raise a loan in order to 
satisfy the mortgage. That was a very 
clear case of an admission of liability. In 
the other case also there was a clear admis- 
sion ofthe existence. The debtors of that 
case had filed a -written statement in 
another suitin which -they had ' admitted 
the existence of the mortgagesetup by the 
plaintiff. In Balbhaddar Singh v. Shea 
Pearey Lal (5), the learned Judges remark- 
ed: 


` “Section 19 does not prescribe that an acknow- 
ledgment should be express ; it may be implied. Nor 
is it necessary that it should specify the exact nature 
of the right. The question as to whether there is or 
is not.an acknowledgment is one of construction of 
document in which the alleged acknowledgment is 
contained and to construe the documentis the func- 
tion of the Court.” 


(5) A IR 1930 Oudh 6%; 124 Ind. Oas, 425; 5 Luck. 
446; 60 WN 943, Ind. Rul, (1930) Oudh 233. 

(6) 8.0 W N 541; 132 Ind. Cas. 542; A IR 1931 Oudh 
995; nd, Rul, (1931) Oudh 302. 
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Another ruling on which the decree- 
holder relied is Daia Chand v. Sarfaraz 
(7). Itis a Full Bench case. The question’ 
in that case was whether a suit by the 
plaintiff on a mortgage was within limita- 
tion. At the time of the old settlement, 
defendants attested the Record of Rights 
in which they were described as mort- 
gagees. The Full Bench held that this 
admission was an acknowledgment of the 
mortgagor's title. On behalf of the respond- 
ent, his learned Counsel has cited before 
us Anup Singh v. Fateh Chand (8), 
p. 582 and Lallu Mal v. Reoti Ram (9). 
appears that the rulings cited before i ; 
on both sides as regards the question of 
acknowledgment donot give much help in 
deciding the point. As we have already 
pointed out, the question has to be decided’ 
with reference to the facts of each case. 
In each case the facts as well as circum- 
stances are bound to be different. We 
think that the real point which we have 
to decide is whether the allegations of, 
the judgment-debtor in his application or 
objections do or do not amount to an 
admission of. subsisting liability. Afver a 
consideration of the question we have 
arrived at the conclusion that the statement 
does amount to an acknowledgment. of sub- 
sisting liability. The circumstances undet 
which this admission was made were these, 
Tne decree-holder had obtained a mortgage 
decree which had been made: absolute.’ Tad 
decree-holder's allegations ` were that one 
grové was included in the mortgaged pro“ 
perty. The judgment-debtor denied this 
fact and made. a transfer of the grove after 
the passing of the final decree. The ‘decrees 
holder in order to protect his interest in 
the trees mortgaged, made an application 
for injunction. The judgment-debtor resist“ 
ed this application. He asserted that as 
the mortgage suit had already been decreed 
so the Court had no power after the termi- 
nation of the suit to hear an application 
for injunction. For that purpose it was 
necessary for him to state that a-decree had 
already been obtained. The judgment 
debtor admitted the existence of a mortgagé 
decrée against him, It means that he madè 
a conscious admission of a subsisting decree 
because such an admission suited’ his pur* 
pese. We are of cpinion. that this was an 
admission made consciously of an existing 
liability. - Section 19, Limitation Act, does 

(7) LA 117 (F B} 


(8) 42 A 575 at p 582; 56 Ind. Oas. 986; AC I R 1920 


P 
All, 92; 18A L J 189; 2U PLR (A) 187'& 258 LF Bp. 


(9) 21° A’LiJ 669; 74 Ind. Oas. 333; A IR 1924-A1I, 
ates YOR ALR 674, f 
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not enjoin that-the admission which would 
save limitation should be made in a parti- 
cular form. All that it enacts is that there 
must be an admission of liability. Expla- 
nation lsays that for the purpose of this 
section an acknowledgment may be saffi- 
cient though it omits to specify the exact 
nature of the pruperty or right. For the 
reasons given above, we hold that the state- 
ment made by the judgment-debtor in his 
objection application amounts to an admis- 
sion of subsisting liability which was made 
Within limitation. Therefore, in ouropinion, 
ie present application was within limita- 
ion, 

For the reasons given above; we allow 
this appeal, set asidethe order of the Oourt 
below and direct that execution proceed- 
ings should proceed. The decree-holder will 
get his costs in this Court from the respond- 
ent.- 

D. Appeal allowed. 


NAGPUR HIGH COURT 
- .. Second Appeal No. 2 of 1937 
: November 23, 1938 
: PoLLoog, J. 
KRISHNAJI AND ANOTHER— APPELLANTS 
versus 
ANUSUYA BAI—RESPONpENT 

Res judicata—Court which tried previous suit must 
be competent to try subsequent suit — Hindu Law—~ 
Widow — Maintenance — Amount of—Unproductive 
stridhan should not be taken into consideration— 
Minor widow without guardian—Her right. to main- 


tenance when she refuses to live in husband's family, 


—Power of Court in matter of granting or withholding 
arrears of maintenance —Stridhan— Ornaments given 
to daughter-in-law at time of her marriage—Whether 
stridhan. 

The Small Cause Court is not competenttotry a 
suit for maintenance and therefore, its decision in a 
previous suit cannot be res judicata ina subsequent 


maintenance suit filed on the reguiar side, although: 


thesame Judge presides over both the Courts. 
Unproductive stridkan, such as clothes and jewels, 
ought not to betaken into consideration when fixing 


the rate of maintenance for a Hindu widow. Guru- 


shiddappea v. Parwatewwa (1), relied on 

A widow is not bound to live in the house ofher 
hueband’s family provided that she does not leave it 
for any improper purpose. According tothe Vyavastha 
Ohandrika separate maintenance is to be allowed to 
that member of the family who for a just cause eould 
not live in, and mess with, the family, 
g minor widow, her husband's relations as her natural 
guardians might have a prior claim to be appointed 
her guardian, bb in the absence of any such ap- 
pointment, the ordinary principlethat a Hindu widow 


is mot necessarily to be deprived of her right of. 


parate maintenance merely because she refuses to 
ive in the family house would apply, more so, when 
ihe financial condition of her husband’s family allows 
«the granting of a separate maintenance. 2 


183—81 & 88 
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The Court has a very large discretion in granting 
or withholding arrears If it can be shown that the 
widow was in want at the time at which she was 
entitled to maintenance, Court may give her arrears 
for that period. Karbasappa v. Kallava (2), relied 
on. 

Ths ornaments given to a daughter-in-law at the 
time of her marriage, as oppossd to being put on her 
person merely for the time being are her stridhan. 

S.A. írom the appellate decree of tha 
Court cf the Second Additional District 
Judge, Amraoti, dated September 30, 1936, 
in Civil Appeal No. 23-A of 1936, modifying 
the decree ofthe Court of the Additional 
Subordinate Judge, Ist Class, Amraoti, 
dated February 8, 1936, in Civil Suit 
No 29-A of 1934. 

Mr. J. R, Mudholkar, for the Appellants. - 
` Mr. P. Y. Deshpande, for the Respond- 


ent, 


Judgment.—This appeal arises out of 
a suit brought by the plaintiff-respondent 
Anusaya Bai, a minor widow, against her 
father-in-law Krishnaji and brother-in-law 
Pandu for the return of certain ornaments 
which she alleged tobe her stridhan and 
for maintenance. The lower Appellate 
Court held that the ornaments were the 
plaintifs s:ridhan but were already in 
her possession. It gave the plaintiff a 
decree for maintenance at the rate of Rs. 30 
per annum and for Rs. 60 as arrears of. 
maintenance, the whole to be a charge on 
part of the family estate. , . 

A -cross-objection has been filed by the 
plaintiff objecting to the findiag that the 
orhaments arein her possession, While. 
the suit was proceeding in the trial Court, 
another suit filed by the defendant Krish- 
naji against Anusaya Bai and” her father 
for the recovery of the ornaments, which 
in that suit were alleged to be in the 
possession of Anusuya Bai's father, was 
proceeding in the Small Cause Court. The 
same Judge presided over each Court and’ 
the- cases were tried together, it being 
agreed that the evideace in one suit 
should be read as evidence in the other. 
Hach case was decided by a separate 
judgment on the same day, and in each 
case it was held that the ornaments were 
Anusuya Bai's stridhan and were in the 
possession of Krishnaji. Krishnajiappeale 
ed against the decision in the regalarsuit 
aod it was held that the oraaments-were’ 
in Anusaya Bai’s possession. It is-now 
coatended that the decision in the Small: 
Cause Court suit operated as res judicata 
and that therefore it was not open to the 
lower Appellate Court to come to a differ-. 
ent conclusion. Section 11 of the Oivil 
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Procedure. Code; -which -states the rule 
of ‘res judicata, requires that the Court 
which tried the issue in the former suit 
must be competent totry the subsequent 
Buitin which the issue is again raised. 
dhe: Small. Cause. Court. was not ccmpetent 
: tar: try-thë suit ior maintenance and there- 
fore: there is nò res judicata. The findings 
of the lower: Appellate Court that the orna- 
imenis are in Anusuya Bais possession is 
a finding of fact that cannot be challenged 
in “second appeal. f 

: I now turn tothe appeal. The first point 
taken is that, as Anusuya Bai has orna- 
ménts which have been valued by the trial 
Court at Rs. 374-13-0, she ought not to be 
given maintenance until she has. exhaust- 
êd these ornaments. As Broomfield, J. 
has pointed out in Gurushiddappa v. Par- 
watewwa.(1), the commentators on Hindu 
Law are.unanimous that unproductive stri- 
dhan, such as clothes and jewels, ought not 
to, be taken into consideration when fixing 
the rate of maintenance for a Hindu widow. 
‘Broomfield, J. remarked: : dae ke 
“I thitik 1t must be taken to be good law that as 
an ‘ordinary rule stridhan ornaments are not to be 
faken into account in assessing “maintenance, lt 
need not be laid down as an invariable rule. Lf the 
‘widow were in -possession of ornaments of great 
p which she would not ordinarily. wear or . uae, 
and ‘which she would be likely to dispose of, that 
thight’be ddiferent matter," - --- + < i 
cWasscodew;:J, at P. 125 ‘stated: - 

“Speaking entirely “for. myself, ~it- seema 
illogical that in- the consideration of the circum- 
signees of her position as well as the -estimated in- 
come.of the property sought to‘-be made liable’ for 
Ker-maintenance, the potentiality of the widow's in- 
come. [irom . sfridhan . ornaments upon. conversion 
should not:be taken into account in. fixing the amount 
of. her maintenance,” , ~ 
< Here the „Value of the ornaments is not 
large and the case falls, in my opinion, 
Within the ordinary rule that unproduc- 
‘ive ornaments are not to be taken into 
‘account, < ; 
‘ It has.been contended that the ornae 
nents are not stridhan. ‘There are tindings 
of fact. thatthe ornaments were given to 
Antsuya Bai by her father-in-law at the 
time of her marriage. At p. 126 of Muila’s 
Hindu Law, oth edition, it is stated that 
property given or bequeathed toa Hindu 
female, wuether during maidenhood, cover- 
ture, or widowhood, by her parents and 
their relations, or by her husband and his 
relations is stridhan accoraing to all the 
schcols. l have been referrea to p. 143 


` 1) I.L R (2937) Bom. 113 at p 116; 167 Ind. Qas. 
973; 38 Bom. L R 1293; A I R1937 Bom, 135; 9 RB 
347. ? 

7*Page of, L R (1937) Bom.—[Ed.] : a 
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of that edition where siridhan is divided 
into four classes, the second being yautuka, 
toat is gifts made to a woman atthe time 
of her marriage, whilst seated with her 
husband oa one seat, the word being deriv- 
ed from yuta, that is, ‘joined together’. The 
argument is that there is no evidence to 
show that the gift was made to her whilst 
she was seated with her husband on one 
seat. In Sarkar Sastri’s Hindu Law, 
7th edition, p. 715, stridhan is defined as 
iucluding gifts at the time of marriage or 
yautuka which may either be(1) before the 
nuptial fire or atthe actual ceremony of 
marriage, or (2) those received in her father's 
or father-in-law’s house either before or 
after the actual ceremony, but at a time 
when various other rites appurtenant to 
marriage are performed, It was assumed 
in the lower Uourts that if it was proved 
that the ornaments were given to her at 
the time of her marriage, as opposed to 
being put on her person merely for the 
time being, they would beher stridhan and 
I think that point was rightly decided. 

The next point urged is that Anussya 
Bai ought to live with the defendants who, 
as her husband's relations, are her natu- 
ral guardians and that she is not entitled 
to maintenance if she chooses to live else- 
where,. It is well settled- that a- widow- is 
not bound to live inthe house of ‘her hus- 
band’s “family provided that she does. not 
leave it for any improper purpose, Accord» 
ing to the Vyavastha Ohandrika separate 
maintenance .is to be ‘allowed to that 
member of the family wno for a just cause 
could not live in, and mess: witn, the family. 
The question is how far that applies toa 
minor widow. Her husband's relations as 
her natural guardians might have a prior 
claim to be appointed her guardian, but in 
the absence of any such appointment [think 
that the ordinary principle that a Hindu 
widow is not necessarily to be deprived 
of her right of separate maintenance 
merely because she refuses to live in the 
family house would apply. The lower appel- 
late Court has remarked that it would be 
impossible for ‘the plaintiff to live with 
the defendants aiter this litigation and 
that she cannot be forced to live with 
them when the financial condition allows 
of the granting of a separate allowance. 
With tms l agree and i boid that the 
plainuff should not be deprived of main 
tenance for this reason. i : 

The -plainuff bas been granted arrears 
for two years, The Oourt has avery large 
discretion in granting or withholding arrears; 
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if it- can be shown that the widow. was in 
want.af the time at which she was entitled 
to maintenance the Court may givs her 
arrears for that period: Karbasappu v. 
Kallava (2). The claim to arrears was not 
specifically challenged, and I do not think that 
any case has been made out for modifying 
this part of the decree. 
- Lastly it has been urged that the dec- 
retal amaunt should not hava been made a 
charge on the entire estate. Actually it 
does not appear to have been made a charge 
on the entire estate, and this objection has 

< not been taken in the gronnds of appeal. 

` The appeal, therefore, fails and is dis- 
missed with costs. Counsel's fee Rs. 20. 
bs cross-objection is also dismissed - with 
costs. ` 


D. Appeal dismissed. ` 


_ (2) 43 B 66; 47 Ind. Cae. 623; 20 Bom. L R 823; A 
1918 Bom. 123. a a ae a 





ALLAHABAD HIGH COURT 
Civil Revision No. 195 of 1938 
February 8, 1939 f 
Titom, O. J. 
QABUL SINGH—Aprpricant 
versus 
; JAI PRAKASH—OerosiTE Party 
` Provincial Small Cause Courts Act (IX of 1887), 
8. 7, Proviso—Security—Security not deposited with 
application ~Effest of. eae ie 
>, ;When security was not deposited along with the 
-application for setting aside an ex parte deeree 
but sonie days later, the application must be taken 
‘tohave been presented in law on the day when the 
security was deposited. Where the application was 
‘Wade and- security was furnished within 30 days, 
-there is substantial complaince with s. 17, of Pro- 
: vincial Small Cause Courts Act, as amended, and 
. the applicant need not file another application pray- 
ing for the acceptance of the security. Murari Lal 
_ -v. Mohammad Yasin (1), not approved. 


O. R. against an order of the Small Cause 
Court Judge, Muzaffarnagar, dated Decem- 
‘ber 22, 1937. 

Mr, Jagnandan Lal, for the Applicant. 

Order.—(January 16, 1933).—This is 
-an application in civil revision under 8. 25, 
Small Cause Uourts Act. Tne application 
is directed against an order dismissing an 
application for restoration, and decree 
passed against the applicant in his absence 
and without his kaowledge. Tae appli- 
cation for restoration, the learned Judge in 
the Small Cause Court has held to betime- 
‘barred, inasmuch as it was not presented 
within 30 days of the decree. The -learned 
‘Judge has proceeded upon the assumption 
that the 30 days must in all circumstances 

-fun from the date of the decree, Under 
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Ar, 164, Limitation Act, time begins t> 
Tun 

“either from the date of the decree or where the 
summons was not duly served when the applicant 
has knowledge ofthe decree” 


Learned Counsel states that his client 
has filed an affidavit in which it is alleged 
that he did not receive knowledge of the 
decree, until May 28, 1936. If this state- 
ment be true then the application for 
restoration was clearly within time. The 
learned Judge has not considered the 
affidavit referred to in the course of his 
judgment. The application itself was 
presented on May 29, The security, how- 
ever, was not deposited until June. 2. In- 
law therefore it must be taken that the 
application was presented on June 2. ,In 
the result the application is allowed, The 
order of the lower Court is set aside. The 
case will be returned to that Court with the: 
direction that it should be disposed -of 
according to law. . f 

: Further order. —(February 8, 1939).— 
Since dictating the above, my attention has 
been drawn to the -decision of a learned 
‘Single Judge of this Court in Murari Cal 
y. Mohammad Yasin (1).. In that case.the 
learned Judge held that the provisions of 
B: 17, Small Cause Courts Act as amended 
by Act IX of 1985, were mandatory and 
that it was incumbent upon an applicant 
presenting an application praying ior the 
setting aside of an ex parte decree to haye, 
prior tothe presentation of that application, 
filed “an application praying security be. 
accepted for the performance of the decree 
or. compliance with: the judgment. . In my 
opinion the interpretation .put upon the 
amended section by the learned Single 
Judge is too narrow. Prior tothe amend- 
ment there appeared to have been some 
doubt as to whether it was within the come 
petency of the Court to extend the ‘time 
-within which the complete application for 
the setting aside of an ex parte decres 
might be made; in other words, as to whee 
ther the Court could entertain an applica- 
tion for the setting aside of an ex parte 
decrée where the security was, in fact; 
furnished after the lapse of 30 days from 
the date of the decree or the date of know- 
ledge of the decree. In my judgment 
-provided the application is made and the 
security is furnished within the 30 days, 
there is substantial compliance with the 
provisions of s. 17 as amended. 

D. Order accordingly. 

(1) (1938) A L J 1078; 179 Ind, Cas, 232; AIR 1939 
All. 48511 R A 365, 
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l RANGOON HIGH COURT 
Oriminal Revision No. 141-B 
> of 1939 

May 11, 1939 


MCEELY, J. 
MA PWA SHEIN— APPLICANT 


: > VETSUS 

- MAUNG FO KWE—Responpent 

. Criminal Procedure Code (Act V of 1868), s. 488— 
Wife and child obtaining order for maintenance— 
Subsequent decree of Civil Court for restitution of 
conjugal rights ân favour of husband, whether 
affecte his liability to maintain his child—Fatlure 
of husband to comply with terms of decree—Main- 
tenance order should not be cancelled—~Restitution 
suit simply to evade payment of maintenance 
allowance—L fect. 

When a wife and child have obtained order for 

msintenance in their favour, subsequent order of 
thé Uivil Court for restitution of conjugal rights in 
favour of husband does not affect his liability to 
maintain the child. Nan Saw Shwe v. Maung Hpone 
(1), relied on. 
; The subsequent decree of restitution of conjugal 
fights has to be considered, and ifthe wife per- 
sists without cause in refusing to live with the 
husband, then the order for maintenance is to be 
cancelled. Maung Pan Aungv. Ma Hmwe Bon (2), 
Maung Tha U v. Maung Mya Khin (3), In re 
Bulakt Das. (4)and Nur Muhammad v. Avesha Bibi 
(5), relied on. 

Of course, the party who obtains a decree for 
restitution must ecmply with the conditionsof the 
decree, and failure to comply with those conditions 
would justify the Magistrate in holding that the 
order for maintenance should not be cancelled, 
Devi Ditta v. Ganga-Desi (6),. relied on. 
: Another cass Where, the Magistrate would be 
justified in not cancelling the order for maintenance 
is where the suit for restitution is brought, not 
with a view totake the wife back, but simply to 
evade the payment of the allowance awarded. 

Or. R, from an order of Township Magis- 
trate (2), Kyunhla (Shwebo District), dated 
March lo, 1939. 


- Mr. Shu Maung, for the Applicant, 


. Order.—The applicant, Ma Pwa Shein, 
obtained an order for maintenance of herself 
at the rate of Rs. 3 a month and of her 
child at the rate of Re. 1 per month on 
January 2, 1935. Immediately afterwards, 
on January 25, 1936, the respondent, her 
husband Maung Po Kwe, filed a suit for 
restitution of conjugal rights, which was 
Tesisled. Ma Pwa hein had left the house 
‘because her- husband brought a lesser 
wife to it. She was willing to go back to 
him on condition that she was provided 
with a separate’ house, and there was a 
decree accordingly for restituticn of 
conjugal riguts on condition that the 
Plaintiff provided his wife with a sepa- 
rate. house for dwelling in their village, 
Lawbo. In January, 1939, Ma Pwa Shein 
applied under s. 490, Criminal Procedure 
Code, fof arrears of maintenance for here 
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self from January 2, 1938, to January 2, 
1939, Rs. 36, and tke child from August 2, 
1938, until the same date Rs, 5, Rs, 41 
in all. Maung Po Kwe objected that he 
had obtained a decree for restitution of 
conjugal rights, but this objection was 
not gene into. In the order now under 


. revision, recorded in the diary of Feb- 


ruary 28, 1939, the Magistrate held that the 
order of the Civil Court did not affect the 
order for maintenance, and directed. Maung 
Po Kwe to pay the Rs. 41 in question and 
costs, This order, of course, was erroneous, 
and is contrary to s. 489 (2), Criminal Pro- 
cedure Code. The law reads as follows : 

“Where it appeare to the Magistrate that, in 
consequence of any decision of a competent Civil 
Court, any order made under s. 488 should be can- 
celled or varied, he shall cancel the order or, as 
the case may be vary the sime accordingly.” 

The order cf te Oivil Court does not 
affect the question of Maung Po Kwe's 
liability to maintain the child: Nan Saw 
Shwe v. Maung Hpone (|). As regards the 
order for maintenance of the wife, the law 
itself is clear enough. The decree of the 
Civil Court bas to be considered, and if 
the wife persists without cause in refusing 
to live with the husband, then the order 
for maintenance is to be cancelled. There 
is no reported ruling of this Court on the 
subject.. There are. iwo judgmenis report- 
ed in unauthorized reports, Maung Pan 
Aung v.:Ma Hmwe Bon (2) and- Maung.Tha 
U v. Maung Mya Khin 13) which quotes 
In re Bulaki Das (4) as authority, Nur 
Muhammad v. Avesha Bibi (5) is to the 
same effect. Of course, the party who 
obtains deeree for restitution must comply 
with the conditions of the decree, and failure 
to comply with those conditions would 
justify the Magistrate in hoiding that the 
order for maintenance should not be can: 
celled. A decision of the Chief Court of 
the Punjab to this effect is Devi Ditta v. 
Ganga Devi, 4 Or. L. J. 73 (6). ' 

Another case where ‘the Magistrate would 
be justified in not cancelling the order 
for maintenance is where the suit for resti= 
tution is brought, not with a view to take 
the wife back, but simply to evade the 
paymenit of the allowance awarded and 
there the Bombay High Court have passed a 
oa 6 L BR127;18 Ind. Oas. 658; 14 On L J 


\2) 1 Bur. L T 104, ° 

(3) 9 Bur. L T 162; 35 Ind. Cas, 972; AI R 1916 
L B17; 17 Cr. L 3412. 

(4) 23 `B 484. 
‘ 5) 27 A 453; 2 AL J160; A W N1905, 54; 2 Or- 
a d 104. 

RO) 4 Or, L J 73; 4PR 1906 Or; 115 PL B 
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rule that the order of the Magistrate must 
remain in force until the. husband has exe- 
cuted the decree against his wife by 
taking her home (Bombay High Oourt 
Circular Rule “Bombay Gazette” January R, 
1892), The High Court of Madras bas 
held also that where the object of getting 
the decree for restitution was merely to 
get the maintenance order cancelled, as 
was shown by the husband's refusal to 


. provide proper accommodation for his wife, 


“father as manager, 


the Magistrate ought not, in the exercise of 
his discretion under s. 482 (2), to cancel 
the order for maintenance. 

In the present case it would seem that 
the husband after obtaining his decree 
for restitution, took no steps to execute it, 
and actually paid the maintenance until 
January 2, 1938. That is a matter, however, 
which should be properly established, 
There is nothing either to show that the 
husband either provided separate accom- 
mcdation for his wife, or refused to do 
so, and that, again should be judicially 
established. The Magistrate's order for 
payment of the arrears, Re, 5, for the child 
will be maintained, but the order for 
payment of Rs. 36, arrears of maintenance 


for Ma Pwa Shein, will be set aside, and - 


the Magistrate directed to make further 
enquiry in the light of these remarks and 
pass proper orders accordingly, 


D. Order accordingly. 


ramai Amara maa 


a MADRAS HIGH COURT 
Civil Revision Petition No. 988 of 1937 
November 2, 1938 
ABDUR Ragman, J. 
THUMBALAM GOOTY THIMMIAH— 
PETITIONER 


i versus 
OFFICIAL RECEIVER, BELLARY anp 


OTHERS— RESPONDENTS 
Provincial Insolvency Act (V of 1920), s 6t—~ 
Priority of debts —Policy of insolvency law — Joint 
Hindu family—Father and son adjudicated insolvents 
by one order — Creditor holding debt incurred by 
gat if has priority over debts of 


~ It is the policy of the insolvency law to distribute 
the estate among the creditors fairly and unless a 
preference wag given by the Act to any particular 
debt, no priority can legitimately be claimed in regard 
to the same. [p. €95, col. 1.] 

There is a great deal of difference between the 
power of disposal iw a property and the property 


:itself. The former does, but the latter does not, vest 


dn the Official Receiver on the father’s adjudication. 
The father's power of disposal would cease to exist as 


~ soon" as son’s property comes an his insolvency to vest 
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in the Official Receiver. Subraya v. Nagappa (1), 
Gopalkrishnavua v. Gopalan (2) and Baluswami Aiyar - 
In re (8), relied on Tos 

Consequently, a creditor in insolvency, holding a 
debt which is free from any taint of immorality or, 
illegality incurred by a father as manager ofa joint 
Hinda family, cannot claim priority over the debts 
incurred by a son who was a junior member of the 
joint family when both the father and the son were 
adjudicated insolvents by one order, 

O R. P. from the order of the District 
Court, Bellarv, dated March 1, 1937. . 

Mr. D. R. Krishna Rao, for ths Petitioner, 

Mr. V. S. Narasimhachariar, for the 


Respondents, 


` Order.—The only question which has to 
be determined in this revision is whether 
a creditor in insolvency who happens to 
hold a debt, free from any taint of immor- 
ality or illegality. incurred by a father 
as manager of a joint Hindu family has 
any priority over the debts incurred by.a 
son who was a junior member of the joint 
family when both the father and the son 
were adjudicated insolvents by one order 
in an insolvency petition. In order to 
support his contention that the creditors of 
the father would take precedence over those 
of his eon, the learned Oounsel for the petis 
tioner tried to invoke the principle under 
which the father's power to sall:the joint 
family property for his just debts has been 
held to subsist at the time of partition and 
bearing his powers as a karta of the family 
in mind, the Courts have usually provided 
for the payment of such debts out of the 
joint estate before the properties belonging 
to the joint Hindu family have been partie 
tioned. It has been submitted that if it were 
Tight to give priority to the debts incurred 
by the father, which were neither illegal nor 
immoral, in a suit for partition, if would be 
right to follow the same principle in cases 
where the property of boththe father and 
the son vests in the Official Receiver on 
account of their insolvency and to give 
priority to such of the debts incurred by 
the father as were binding on the family, 
The second argument advanced to achieve 
the same object was that inasmuch as the 
father’s power of disposal over his son’s 
share in the joint family property must be 
held to have vested in the Official Receiver, 


‘it can be exercised by him on the father’s 


adjudication unaffected by the considera- 
tion that the son was also adjudicated 
along with hisfather. It was therefore con= 
tended that the sale proceeds of the son's 
share in the joint family property should 
be first applied to discharge “the, debts 
incurred by the father and the balance 


694 
alone, if any, should be 
creditors of the gon. 

. Before these contentions are examined, it 
would be well to remember that in this case 
there were other sons who were members 
of the joint family at the time when the 
father and theson were adjudicated. They 
were not declared insolverts and since the 
insclvency ofa member of a joint Hindu 
family does nct ipso facto affect a severance 
in his status, it would follow that those 
that were adjudicated continued to remain 
members cf the jcint family in spite of their 
insolvency.. For-this reason, if for no other, 
the principle underlying the first contention 
cannot be applied to this case. The joint 
family has been divided so far and there 
is -thus no scope forthe argument that the 
debts incurred by the father should be 
paid out of the family property, the whole 
of which has not even vested in the Official 
Receiver. Moreover, the appellant whois 
simple money creditcr cannot ke said to 
have a charge on the family property, 
although it may have been possible for 
him to pr.ceed against itin execution of a 
money decree as long as his debt was a 
just one and binding on the family. This 
could, Lowever, be dcne only if the shares 
of the property telonging to the other 
members of the family were still available 
and had neither been alienated nor got at 
by their creditors who might have been 
more vigilant than thoseof the father. It 
cannot be reasonably contended that a 
son's creditor weuld not be entitled to 
recover tLe dert due to him out of the 
son's undefined share in the family 
propeity and would have to wait until all 
the creditors of his father have been 
paid out of the family estate. If this 
were So, a suit bya son's creditor for the 
recovery of his debt would be almost an 
impossibility and would have necessarily 
to take the form of an administration suit 
in which the father's creditors would have 
‘tobe first ascertained and tLeir debts proe 
vided for dr paid before ason’s creditor may 
hc pe to reatrze his debt out of the residue. 
This would be the logical result of the 
contention rseised by the learned Counsel 
for the appellant but he was not prep red 
to go to tbat length when he was arguing 
his case before me. It is fairly obvious 
that the proposition, even if urged, could 
not have been given effect to. As for 
the second contention, itis ccrrect to say 
‘that in, the insolvency of a father, 
hie power of disposal over his son's 
share’ in the joint family property 


paid to the 
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would vest in the Official Receiver, but it 
must be observed in this connection that 
there is a great deal of difference between 
the power of disposal in a property and 
the property itself. The former does, but 
the latter does not, vest in the Official 
Receiver on the father's adjudication. . As a 
direct consequence of this distinction, it 
would follow that, if the son’s right in the 
property has been attached, alienated or 
éven partitioned before the power of dis- 
posal has been exercised by the Official , 
Assignee, the power of disposal would cease 
to exist. The existence of the property and 
of a joint status are sine quo non for the 
Continuance of that power. When the 
property has ceased to belong to tLeson 
or the son's right to deal with the property 
has come to an end, or when the son does 
hot remain joint with the father, his right 
to deal with his son's share, and that was 
all which could have devolved on the 
Official Receiver by operation of law, would 
come toan end: see Subraya v. Nagappa- 
(1), and Gopalkrishnayya v, Gopalan (2). 
It is thus impossible for the Official Receiver 
to claim any more rights. than the father 
possessed himself: Baluswami Aiyar, In re 
(3). Ifthis is the law, the father's power 
of disposal would cease to exist as soon as 
the son’s property comes on his ins»lvency 
to vest in the Official Reeeiver. ‘The con- 
tention therefore that the father’s power of 
dispersal continues to remain in him or 
vests in the Official Receiver on bis adjudi- 
cation in spite of the son's insolvency is 
incorrect and must be overruled. 


These contentions, however, can be decided 
on a much simpler ground. When dealing 
with the matter in an insolvency pro» 
ceedingone must, unlike a partition suit, 
necessarily look into the provisions of the 
Insolvency Act—Provincial or Presidency 
Towne, whichever be applicable—and to try 
to ascertain the rules roade by the Legis- 
lature. It cannot be denied that tke provi 
sions of these Acts must be taken to be 
exhaustive so far as they go and there is 
no room for the contention that the doce 
trines of a personal law must be read in 
conjunction with the provisions of these 
Acts so as to extend cr limit their opera- 
tion. If one looks to the provisions cone 
tained in s. 61, Provincial Insolvency Act, 


“(1) 33 B 264; 2 Ind. Oas. 268; 10 Bom, L R 1206, 
(2) 51 M 342; 111 Ind. Oas. 503; A I R 1928 Mad. 479; 
54M LJ 674; 27L W 430. . Beg 
(3) 51 M 417; 112 Ind. Oas. 541; A I R 1928 Mad, 735 
G M L J 175; (1928) M W:N 294; 28 L W 108 
B). ` . : 
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it would be found to provide in subecl. 5 that 
all debts entered in the schedule have to 


be paid rateably according to the amount - 


of such debts and without any preference 


except to those which have been otherwise | 


specified by the Provincial Insolvency Act. 


The debts payable to secured creditors 
have been exemnted by a. 28 of the Act and 
8. 61 cannot therefore affect their rights of 
priority. The other debts to which priority 
has been given are mentioned in sub-cl. 1 
of e. 61. The learned Oounsel for the 
petitioner has not been able to point to 
any provision in the Provincial Insolvency 
Act under which he could claim priority 
for the debt in question and so far as 
proceedings in insolvency are concerned, the 
petitioner must, as provided in sub-cl. 5, 
share rateably without any preference. It 
is obviously the policy of the insolvency 
law to distribute the estate among the 
creditors fairly and unless a preference was 
given by the Actto any particular debt, it 
must necessarily be held to fall with- 
in the sub-clause and no priority can 
legitimately be claimed in regard to the 
same. Viewed in the light of this section 
the unrealized eimple debts of the father 
and that of the son would stand on the 
same footing. The fact that the father 
and the son were adjudicated jointly 
on the same petition should not make any 
difference. A joint application aad even one 
order passed to adjudicate them both does 
not affect the situation. Ifthe application 
and the orderare split into two, and taken 
to have been presented and passed 
separately against the father and the son, 
the creditors of the one will not be entitled 
to claim any priority or a share in the 
property of the other. It would be different 
of course if a debt is proved to be payable 
not only jointly but also personally by the 
father and the son in which case the 
property of both will be jointly liable. This 
ishow thematter could be dealt within 
these proceedings. What will happen to 
the residue, if some remains after such of 
the joint debts as have been indicated 
above and the debts parable only by the 
son have been paid in their entirety and if 
the debts of the father are not satisfied 
fully, need not be gone into by the Ingol- 
vency Court which will have to deliver it 
tothe son. Itmay be open then to the 
father's creditors to proceed against the 
gon In separate and appropriate proceedings 
but it is necessary for me to consider that 
contingency here, | . . 
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The result is that this revision fails and 
is dismissed with costs. 


N.-D, Petition dismissed. 


NAGPUR HIGH COURT 
Letters Patent Appeal No. 35 of 1936 
March 15, 1939 $ 
SToNg. C. J. anp Bosg, J. . 
Thakur CHUDAMAN SINGH—Dgrenpan 
— APPELLANT . 


Versus 
Babu KAMTANATH—Ptatntisr— 
RESPONDENT 

C. P. Tenancy Act(I of 1920), ss. 49, 110—S. 49, 
whether has retrospective effect in respect of leases 
of sir land validly granted under old Act by ez- 
proprietor when he was proprietor—Such rights, if 
saved by 8. 110—Interpretation of Statutes—Con- 
struction of Acts—Marginal notes—When can be 
looked atto interpret section. 

Section 49, O. P. Tenancy Act, has no retrospec- 
tive effect in respect of leases of sir land, validly 
granted under the old Act by an  oex-proprietor, 
when he was proprietor. The leases and rights 
acquired by the tenant under theold Act are express- 
ly saved by s. 110 of the present Tenancy Act, 
Bholu v. Chajjulalsa (3), relied on, Narayan v. 
Bisram (1), referred to. 

No Act should be construed so as to destroy 
existing rights unless there is unambiguous langu- 
age to that effect. [p. 696, col. 2.1 

IË a particular construction of a section of an 
Act leads to a conflict of rights granted by the 
Act and those acquired under an old Act repealed 
by it, the Court is entitled to look to the marginal 
note ofthe section for the purpose of interpreting 
the section. 

L. P., A. from the appellate decree of 
the High Court of Judicature at Nagpur 


(Single Bench) Mr. Justice Gruer, dated 


October 29, 1936, in Second Appeal 
No. 31 of 1935, reversing the decree 
“of the Court of Additional District 


Judge, Seoni, dated October 22, 1934, in Civil 
Appeal No. 17 of 1933 reversing the decree 
of the Court of the Subordinate Judge, 
Second Class, Seoni. dated August 10, 1933, 
in Civil Suit No. 312 of 1932. 

Mr. M. B. Kinkhede, R. B., with Messrs, 
J. Sen and A. R. Kulkarni, for the 
Appellant. 

Messrs. R. N. Padhye with R. K. Rao, 
for the Respondent. 

Judgment. —This is a Letters Patent 
Appeal which raises an important question 
about the retrospective effect of s. 49 -of 
the Central Provinces Tenancy Act of 
1920. g 

One Tikaitsingh was the proprietor:-of 
ao 8 annas’ share in Mouza Obhapara 
Khurd and held certain sir landin cone 
nection with that share, On January 13, 
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1908, he mortgaged his proprietary rights 
to the defendant-appellant. The mortgage 
was fcr foreclosure, and in 1919, the defene 

- dant sued upon it. But before he did that 
Tikaitsingh granted two leases of his sir 
fields to one Gauri Shankar, the father of 
the present plaintiff. by two documente 
dated March 12, 1917, and Angust 6, 1917. 
They were permanent leases and the plain- 
tiff now claims title under those documents 
and claims the right to possess this land 

’ under rights derived from them. It was 
conceded in the trial Court that these two 
permanent Jeases were valid. 

After the suit on the mortgage had been 
instituted the new Tenancy Act came into 
forcé. that is to say, it came into force 
on May |, 1920 save as to s. 96 with 

- which we are not here concerned. Then 
. on March 12, 1921, the defendant obtained 
a decree for foreclosure and thereby the 
original morigagor Tikaifeingh, or rather 
his son Dillisingh, (Tiksitsingh being dead), 
became the ex-proprietary occupancy tenant 

- and the mortgagee became his landlord. 
Dillisisgh defaulted in paying his rent 
_ and consequently the defendant sued him 
in 1930 for arrears of rent and obtained 
“a decree on June 11,1930. In pursuance 
of this decree he obtained an order for 
ejectment on April 11,1931, and took pesses- 
.- sion of the land. It is to be observed 
‘+. that the present plaintiff was not a party 


:. either to the mortgage suit or to the rent 


‘suit or to the prceeeedings for ejectment. 
But in spite of that the defendant obtain- 
.ed possession, though exactly how, is not 
clear. 

Because of that the plaint ff filed the 
present suit for possession and obtained a 
decree in the trial Court which was con- 
firmed in second appeal, the decree of tLe 
intervening Court to the opposite effect 
having been set aside. 

It is urged on behalf of the defendant 
that s. 49 of the O. P. Tenancy Act either 
has retrospective effect or, at any rate, 
operates so as to destroy any vested iv- 
terests which the plaintiff might have 
obtained under the old law. It is said that 
subss. (1) enacts that; 

“Notwithstanding any contract to the contrary 
aiessiaed a proprietor, who temporarily or permanently 
- his right to occupy any portion of his 
sir land as a proprietor, shall, at the date of such 
loss, become an occupancy tenant of such sir land, 
and any tenancy right granted by him in such sir 
-sland for a period exceeding five years, without the 
eo of a Revenue Officer, shall thereupon 

Our aftention is also drawn tos. 49 (3) 
_ Which states that ; 
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“Nething in. this section shall affect rights under 
any document duly registered before the twenty- 
first-day of-October 1898". S 

It is argued that such documents having 
been saved, and no other documents having 
been saved, s. 49 has retrospective effect, 
or at any rate destroys these vested 
rights. h 

It is a rule of construction that no Act 
should be construed so as to destroy 
existing rights unless there is unambiguous 
language to that effect. When we turn to 
s. 110 of the present Tenancy Act, it enacts 
that 

“All rules........ made......and leases granted......... 
rights acquired and liabilities incurred..,......... 
under any of theenactments hereby repealed shall, 
so far as may be, be deemed to have been res- 
pectively made,.. seses.. .granted,...........acquired and 
incurred......... under this Act.” 


It is thus clear that so far as rights 
acquired are concerned, provided they were 
acquired under cne of the former Acts 
repealed by the present Act, they have 
been saved and are deemed to haye 


. been acquired under the present Act. A 


difficulty may arise as regards the word 
Leases in this way: if the leases in quese 
tion are deemed to have been acquired 
under the present Act then they are in- 
Operative, or at any Tate inopera- 
tive beyond the term of five years, 
because of s. 49. But since sucha cone 
struction would lead toa conflict between 
rights under the leases deemed to have so 
granted and the rights acquired under the 
old Acts hereby saved, we are entitled to 
look to the marginal note. See Maxwell 
on the Interpretation of Statutes, 7th edi- 
tion, p. 186. ‘fhe marginal note indicates 
that the section is dealing with the extent 
of the savings made by the Act. There- 
fore, in our opinion, the leases granted, 
together with all rights acquired, are 
being saved and not destroyed. We 
were referred to the words “so far as 
may be”. But as there is no difficulty 
in saving the leases and the rights acquired 
and liabilities incurred under them, provid- 
ed they can be said to have been acquired 
and incurred under one of the old Acts 
repealed by the present one, these words 
introduce no complication into this case. 

We have now to see what rigbts the 
plaintif acquired under the old Tenancy 
Act. Under that he was an ordinary 
tenant. Tenants of that kind were divided 
into two classes, namely, those whose 
holding consisted entirely of sir,” and 
others. So far asthe former are concerned, 
they held, according to the old law, under 
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the terms of the contract entered into 
between the landlord and themselves except 
as regards certain particulars -which do 
not concern us here. This is not to be 
found in express terms in the old Act but 
it must be implied from ss. 63, 64, 67 
and 69, and it was so held in Narayan 
v- Bisram (1). 


Section 45 conferred ex-proprietary oce 
cupancy rights upon the proprietor of sir 
land who transferred his rights, but 
sub s. (5) expressly -saved the rights of a 
° tenant whose holding consisted exclusively 
of sir. It is in these words: 

“The accrual of occupancy-tenant right under 
sub-s. (1) shall not affect the rights ofan ordinary 
tenant holding any part of the sir land at the 
time of such accrual.” 

Therefore it is clear that under the old 
Act the rights which accrued to the plain- 
tiff by his leases were expressly saved by 
B. 45 (5). It follows that those rights were 
acquired under that Act and consequently 
are deemed to have been acquired, bv 
B. 1'0 of the present Act, under the present 
Act. Therefore his rights under these 
leases are saved to him and remain as 
they were befcre. That being so, it follows 
that the decrees of the First Court and 
this Court which decree his right to posses- 
sion are correct. 

In support of this view are Hindusingh 
v. Mangal (2) and Bholu v. Chajjulalsa 
(3) which hold that the provisions of the 
present Act relating to this matter have 
no retrospective effect in respect of leases 
of sir granted by the ex-proprietor when 
he was proprietor. 


Moat of the arguments on behalf of the 
appellant, and the rulings cited by his 
learned Counsel, were based on the assump- 
‘tion that the present position of the 
plaintiff is that of a sub-tenant because 
-of the definition in s. 37 (2) (b) of the 
present Act. Those'rulings are: Venkat 
Rao v. Kohlu Gond (4', Sargerao v. Tukaram 
(5), Choudhry Baldeoprasad v. Choudhry 
Premnarain (6), Seth Sheolal v. Seth Abdul 
Husein (7) and Ramkissendas v. Binjraj 


GQ) 9 NLR 158 at p. 159; 21 Ind. Cas. 607. 
(2) 19 N L R 110; 72 Ind. Cas.438; AIR 1923 
Nag. 227 


(3) 30 NLR 109 atp 1il; 147 Ind, Cas, 561; A 


I R1933 Nag®378: 6RN1 
(4)13 OPLR19 
(5) 14 N LR 107; 46 Ind, Oas. 244; A IR 1917 


_Nag. 86, 

(6) 28 N L R93; 139 Ind. Oas. 369; AIR 1932 
Nag. 107; Ind. Rul. (1932) Nag. 110. 

(1) 30 N L R 25; 148 Ind, Oas. 257; A IR 1933 
Nag. 255;6 RN 180. 
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Chowahury (9. Reference was also made 
to ss, 115 and 117, of the Transfer of 
Propertv Act. But since in our view the 
plaintiff's rights are expressly preserved 
by him by s. 110, no further reference 
to these arguments and authorities is 


necessary. 
The appeal is dismissed with costs. 
8. Appeal dismissed. 


a 50 O 419; 77 Ind. Oas 910; A I R 1923 Oal, 


LAHORE HIGH COURT 
Letters Patent Appeal No, 126 of 1938 
October 19, 1938 
Apptson AND Ram LALL, JJ. 
LLOYDS BANK, Lro., Lanors, DEORRR- 
HOLDER AND ANOTHER, REOELVER~— 
APPELLANTS 

versus - 
Musammat REHMAT BIBI—Jopevenr- 
DEBTOR— RESPONDENT 

Civil Procedure Code (Act V of 1908), ss. 2 (2), 47 
— Decision that executing Court had jurisdiction to 
hear objection application of judgment-debtor under 
8, 47—Order is appealable under ss. 2 (2) and 47. 

If an order passed in execution proceedings de- 
cides a question relating to the rights and liabi- 
lities of the parties with reference to the relief 
granted by the decree, it falls within the scope of 
s. 47, Civil Procedure Code, and 18 a decree, But 
orders that are merely incidental and refer to the 
conduct of the proceedings are not within the - 
section, The decision, that the Court had power to 
hear the objection, is an order which finally and 
conclusively determines, so far as the Court passing 
such order is concerned, a very important and sub- 
stanstial right which according to the decree-holder, 
the Oourt had no jurisdiction to make, The deci- 
sion is one of substance and is not an ordinary 
interlocutory order, or one merely incidental to the 
conduct of the proceedings. In fact, the assumption 
of jurisdiction where the Oourt has no jurisdiction 
is a decision which can be said to be more im- 
portact than any other decision except a decision 
on the merits. It follows that the order is one 
which is appealable under s. 2 (2) and s, 47, Civil 
Procedure Code. Durga Devi v. Hansraj (D), Mohin 
Chandra De v. Mohendra Kumar De (2) and Gobind 
Ram-Ram Chander v. Rulia Ram-Naurta Ram (3) 
relied on. h 

L. P. A. against the Judgment of 
Skenp, J, in Hx. IN A. No. 85 of 1938, 


dated June 14, 193s. 


Messrs. Jugan Nath Aggarwal and Kartar 
Singh, for the Appellants. 

Mr. Abdul Aziz, for the Respondent. 

Addison, 4. — Lioyds Bank, Limited, 
obtained a decree on a mortgage for a 
large sum of money against oae K.-S. 
Mistiri As nat Ultah. This decree was mide 
final on February 11, 1935, Toe judgmat- 
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debtor died shortlv afterwards and his 
widow Musammat Rehmat Bibi was brought 
on the record as his legal representative. 
Execution then proceeded and a sum of 
about Re, 20,000 bas been realized, Later, 
on December 7, 1937, an order was passed 
bv this Court, appointing the Manager. of 
the Bank Receiver of the property. The 
property has uow been handed over to 
the Receiver, except one house, possession 
of which has been retained by Musammat 
Rehmat Bibi, on the allegation that she’ is 
in possession thereof in lieu of her dower 
which was fixed at Rs. 50,000 at the time of 
her marriage in 1904. Three issues were 
framed as below: 

1, Whether the application is maintainable under 
ss 47 and 151, or under O. XXI, r. 58, Civil Pro- 
cedure Code? f f 

2. Whether this Court has jurisdiction to hear 
the application ? ` 

3. Whether the objector has a lien of her dower 
on the property, and is she entitled to remain in 
possession till the payment of the amount of her 
dower? ` 

The executing Court decided Issues Nos, 1 
and 2 first. It held on Issue No. 1 that 
the quest‘on raised could only be heard 
under s. 47, Civil Procedure Code. As 


` . regards Issue No. 2 it held that the execut- 


-ing Court had jurisdiction to hear the 
application. The Bank appealed to this 
> Court. Before the Jearned single Judge 
‘who heard the appeal, it was objected that 
~no” appeal lay. This objection prevailed 
“and the appeal was dismissed. Against this 
_ decision the Bank has preferred this appeal 
under the Letters Patent. As remarked in 
-Durga Devi v. Hansraj (1) the real question 
‘ for determination is whether such an order 
falls within s 2 (2) read withs. 47, Civil 
Procedure Oade. According to s. 2 (2}, 
decree means 

“the formal expression of an adjudication which, so 
far as regards the Court expressing it, conclu- 
sively detrmines the rights of the parties with 
regard to all or any of the matters in controversy 
in the suit and may be either preliminary or final, 
It shail be deemed to include the rejection of a 
plaint and the determination of any question within 
s. 47, Civil Procedure Code. 

Section 47 lays down that: 

“all questions arising betweenthe parties to the 
suit in which the decree was passed, or their repre- 
sentatives, avd relating to the executing, discharge 
or satisfaction of the decree shall be determined 
by the Court executing the decree and not by a 
separate suit. 


It has been held that if an order passed 
in execution prceceedings decides a questicn 
relating to the rights and liabilities of the 
parties with reference to the relief granted 
by the decree, it falls within the scope of 

(1) 11 L 462; 124 Ind. Oas. 349: A I R 1930 Lah. 
187; 31 P L R 617; Ind. Rul. (1930) Lah. 541, 
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8. 47 and isa decree. But orders that are 
merely incidental and refer to the conduct 
of the proceedings are not within the 
section. This has been well put by the 
learned Judges who decided Mohan Chandra 
De v. Mohendra Kumar De (2) as follows: 

Although against an ordinary interlocutory order 
made in the course of an execution proceeding an: 
appeal does not lie under s. 47, yet an appeal 
lies where the order is one which in substance 
determines a question relating to exectinn between 
the decree-holder and the judgment-debtor; for 
instance, where it has the effect of reviving an 
application for execution which was dismissed’ for, 
default of the decree-holder, especially where afresh 
application by the decree-holder would be barred 
by limitation. 

It has been practically consistently held 
by this Court that an order staying exe- 
cution till the decision of an appeal 
falls under s. 2 (2), read with s. 47, Civil 
Procedure Code of 1903, and is appeslable. 
It is true that this view is not held by 
most of the other High Courts but that is 
no reason why we should not follow the 
judgments of this Court that an order 
which stays execution of a decree pending 
disposal of the appeal against that decree, 
finally and conelusively determines, so far 
as the Court passing such order is concern- 
ed, the very important right of the decree- 
holder to reap forthwith the fruits of that 
decree. It was also keld in Gobind Ram 
Ram Chander v. Rulia Ram Naurta Ram 
(3) that a decision that execution shall not 
take place does determine a right for the 
time being and may have far-reaching 
results, and an appeal lies from such an 
order. The other cases need not be refer- 
red to. 

In the present case there can be no 
question that the decision, that the Court 
had power to hear the objection, is an 
order which finally and conclusively deter 
mines so far as the Court passing such order 
is concerned, a very important and suba 
stantial right which according to the 
decree-kolder, the Court had no jurise 
diction to make. The decision is one of 
substance and is not an ordinary inter- 
locutory order, or one merely incidental to 
the conduct of the proceedings. In fact, it 
would seem that the assumption of jurisdic- 
tion where the Court has no jurisdiction 
is a decision which can be said to be more 
important than any other deci8ion except a 
decision on the merits. If the appellant 
is right, his decree would be immediately 
capable of execution with respect to the 
property in question. It follows that the 

(2) A I R1920 Oal 534; 57 Ind. Cas, 905. -> 

(3) A I R 1924 Lah, 602; 76 Ind. Oas. 174 ` 7 
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wder is one which is appealable under 
3 2 (2) and 8.47, Oivil Procedure Code. 

Ths question arose before the Patna 
Eigh Court in Mahamaya Prasat Singh v. 
Sukhdiya Kuar 40 Ind. Cas. 517 (4), The 
basis of the decision there was that there 
bad been a cursus curiae in Caleutta to 
the effect that no appeal Jay where it was 
objected that the decrees was not capable 
of execution and the executing Oourt had 
‘decided that question as a preliminary 
issue. As the Patna High Court had decid- 
ed to follow the concurrent decisions of the 
Oaleutta High Court, it therefore without 
further argument dismissed the appeal. As 
printed out, the trend of decisions in this 
Court has been to treat any substantial 
decision in execution as one from which 
an appeallay and it might, therefore. be 
said that the cursus curiae of this Court 
should be followed and that we should 
hold that an appeal lies in the present 
case as the order was not one merely in- 
cidental to the conduct of the proceedings 
but was one going to the root of the execu- 
tion, Further, the concluding words of 
s. 2 (2) are very wide: they are! 

It shall be deemed to include the rejection of a 


plaint and the determination of any question within 
s. 47, 


It has been very properly held that 
orders that are merely incidental to the 
conduct of proceedings do not come within 
s. 2 (4), but from the language of s. 2 (2) 
it seems to follow that the determination 
of any question of substance within s. 47 
is.appealable. For the reasons given, the 
appeal under the Letters Patent must be 
accepted and the ordinary appeal remitted 
to a Single Judge for decision. This appeal 
will be placed in the Weekly List of 
Single Bench cases for the week commence 
ing October 24 1938, and allotted in due 
course to any Judge sitting in Single Bench 
This course was accepted by Counsel on 
both sides who took notice that the appeal 
will be so posted. There will be no order 
as to the costs of the Letters Patent Appeal 
and costs of the ordinary appeal will be in 
the discretion of the learned Judge decid- 
ing it. 

8. Appeal accepted. 


(4) AI R1917 Pat, 575; 40 Ind. Oas. 517;,1 PL W 
759; (1917) Pat. 191. 4 
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MADRAS HIGH COURT 
Appeals N-s. 420 and 421 of 1935 
September 2, 1938 
KING AND KRISANASWAMI ÅYYANGAR. JJ. 
MINAKSHI IYER (MINOR)— APPELLANT 
VA TSUS 
NOOR MOHAMMAD ROWTHER 
AND OTHERS— RESPONDENTS 

Civil Procedure Code (Act V of 1908), 0O. XXT; 
rr. 16,52 — Benami transaction — Court must hold 
enquiry, get at truth and administer justice according 
totrue rights of parties—Share of deceased in mill 
transferred by his heirs to their brother-in-law, who 
transferred it to brother of deceased—Decree obtained 
by him against partners of mill—~Partners depositing 
amount of decree in Court—Creditor of deceased who 
had obtained decree against heirs seeking payment out 
of funds so deposited,in execution on allegation that 
transfers were benami—Executing Court held bound 
to enquire to whom amount belonged—O. XXI, r. 52, 
scope of ~Disputes about title or priority—Determina- 
tion, whether should be in same suit in which property 
was placed in custody of Court. 

It is well-known that benami purchases are common 
in India, and that effect is given to them by the 
Courts according to the real intention of the parties, 
The Legislature hae not by any general measure, 
declared such transactions to be illegal: and there- 
fore they must still be recognized and effect given to 
them by the Courts except so far as positive enact- 
ment stands in the way, and direct u contrary 
course. Buhuns Kowar v. Laila Buhoore Lall (2), 
relied on. 

It may be sound policy to discourage benami 
transactions in general tending, as they very often 
do, to the effective concealment of fraud to the 
embarrassment of Courts. But unless statutorily 
bound, the Court must continue to do its duty of 
unravelling the truth however cleverly hidden by 
false or fictitious trappings, and administer justice 
according tothe true rights of parties such as they 
may be found to be on enquiry. It may again be 
adesirable end to thwart the attempt frequently 
made by unscrupulous debtors to throw obstacles in 
the way of a successful litigant realising the fruits 
of his decree, and prevent the Court from being 
side-tracked into a long and tedious enquiry having 
the effect of delaying or defeating a bona fide decree 
holder. Even if such were the obvious purpose of 
the obstruction, the Oourt must still do its duty by 
holding the enquiry and get atthe truth, subject, no 
doubt, to such rulesof procedure ag the Legislature 
has laid down. [p. 702, col. 2.] 

The deceased had a share ina rice mill. The heirs of 
the deceased transferred that share to their brother-in- 
law who subsequently filed a suit against the partners 
of the mill for recovering theshare. The brother-in- 
law, however, then transferred the share to the brother 
of the deceased. The brother obtained a decree after 
having brought himself on the record. The partners 
of the mill in execution of the decree, deposited 
certain amount in Court in satisfaction of the decree, 
In the meantime a creditor of thedeseased had 
obtained a decree against the heirs of the deceased 
and he applied for execution of his decree by seeking 
attachment and payment out of the amount deposited 
by the partners of the mill on the ground that the 
transfer by heirs and subsequent transfer by the 
brother-in-law were not for consideration but was an 
attempt by the heire to keep the property in the 
name of relations so as to evade creditors of the 
deceased andto secure it for themselves after the 
litigation were over ; 
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Held, that the executing Court was bound to 
engnire into the true nature of thetransactions and 
decide whether the funds deposited in Court really 
belonged to the heirs of the deceased and only stood 
benamiin the name of the brother of the deceased. 
Observations in Paleniappa Chettiar v Subramania 
Chettiar (1), dissented from. 

All that O. XXT, r. 59, Civil Procedure Code, directs 
ia that the custody Court should be the Court to 
determine the dispute as to title or priority of per- 
sons Claiming interest in property. It isnot, however, 
necessary that such disputes must be determined only 
inthe suit in which the property was placed inthe 
custody of the Court and not in any other suit. [p. 
702, col. 1.] 


As. against an order of the Subt-Judge, 
Kum bakonam. dated August 8, 1985. ° 

Messrs. ` S. Panchapakesa Sastri and 
K.R. Krishnaswami Iyer, fcr the Appel- 
lant. 

Messrs. A. Viswanatha Iyer, S. Sundaram 
and S. Hanumantha Rao, for the Respon- 
dente. 

Krishnaswami Ayyangar, J.—The 
disputes which have given rise to these 
appeals relate toa fund in Court standing 
to the credit of O. 8. No. 33 of 1924 on 
the fle of the Sub-“lourt, Kumbakonam. 
Itis a sum of Rs. 2,953-2-6 representing 
the value of the share of one Adamsa 
Rowther in a rice mill situated in Pandara- 
vadai village. Adamsa died in 1919 involved 
in debts, but be had left considerable pro- 
perties in and rcund Pandaravadai. He 
appears to have carried on a business in 
Saramban inthe F. M. S. which was after 
his death taken over by his son-in-law, 
Abdur Rahim, and continued by him. 
Kadir Batcha was a brother of Adamsa 
who has figured prominently in the arrange- 
ments made by Adamsa’s heirs for the 
discharge of his debts. These heirs were 
Noor Mobammad and Mchammad Ibrahim, 
his sons, Mohideen Bivi, a daughter, and 
Zuleka Bivi, his second wife: A major 
portion of bis properties was transferred 
.by them to their uncle Kadir Batcba on 
May 28,1922, by adeed which shows that 
except for a comparatively small amount 
the consideration of Rs. 35,000 was the 
undertaking by the transferee to pay and 
‘diecbarge the debts of the deceased. 
‘There were also certain otter transfers 
by the heirs, but for the purposeof these 
appeals it will be sufficient if we refer 
in particular to theone on August 5, 1923, 
‘of Adamsa's interest in the rice mill to his 
‘son-in-law Abdur Rahim. It may at once 
be mentioned that this transfer is attacked 
-by-the appellant in O. M. A. No. 420 of 
1935 as a nominal one, not intended to 
‘ pass title to the property, but was broaght 
about solely forthe purpose of screening 
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it from the creditors and forthe secret 
benefit by the heire. 

At the time of this transfer there were 
admittedly disputes regarding the rice mill, 
Adamsa’s heire claiming his half share, 
his partner Mandia Esumsa_ vigorously 
denying it. After his purchase, steps 
were apparently faken hv Abdur Rahim to 
assert his rights against Esumsa, and they 
resulted in criminal proceedings between 
the parties which were finally settled by a 
reference to arbitration. An award was 
passed on December 9, 1923, by whieh 
Esumes and his son were directed to pay a 
sum of Rs. 3,000 and odd to Abdur Rahim. 
This amount wae, however, not paid, and it 
therefore became necessary for Abdur 
Rahim to institute O. 8. No. 33 of 1924 for 
the recovery of the money. While the suit 
was pending, Mohideen Bivi, his wife died 
and thereafter the feelings between him 
and her brothers became strained so much 
sothat Noor Mohammad felt it necessary 
to institute criminal proceedings against 
Abdur Rahim. These proceedings, if 
is clear from the complaint QQ, had 
reference to a claim against Abdur 
Rahim due to a witbholding by him 
of certain valuable securities appertaining 
to Adamsa's estate including a business 
letter relating to a rice mill inIndia which 
was obviously none other than the mill at 
Pandaravadai. A settlement was ultimately 
arrived at on March 16, 1927, evidenced 
by a writing Ex. PP signed by Abdur 
Rahim, Noor Mohammad and Kadir Batcha, 
By it Abdur Rahim undertook to pay 
Rs. 1,000 and Rs. 50 to Noor Mohammad in 
full settlement of the prc-note and dealings 
of Adamsa and to givea transfer of the 
rice millin favour of Kadir Batcha, who 


was at this date on terms of cordiality 
with Noor Mohammad. In pursuance 
of this compromire, Abdur Rahim 


executed the transfer on Mareh 17, 1927, 
conveying his interest in the rice mill 
then under litigation in O. 8. No. 33 of 
1924, for an alleged consideration of 
Rs. 3.000. Thereupon, Kadir Batcha brought 
himself on the record in place of Abdur 
Rahim, and finally obtained a decree by 
consent for a enum of Rs, 2,900 against 
2,983-2-6 has been 
deposited into a Court on® October 29, 
1929, by the judgment-debtors but not 
before the issue of process in execntion. 
As we bave said the true ownership of this 
fund is the question that bas to be decided 
in the appeals, Kadir Batcha having diéd 
on Novemher 29, 1929, his heirs claimed 
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payment to themselves. This claim is 
opposed by Meenakshi Iyer who is the 
appellant in C. M. A. No. 420 of 1925. 

Meenakshi Iyer's claim arises out of an 
attachment of the identical fund in 
execution of the decree obtained by him 
in O. 8. No. 32 of 1325, on the file of 
the Snb-Oourt at Ramnad. This suit was 
one filed by his father Ayyavu Iver for 
the recovery of a sum of Rs. 16,000 or 
thereabou!s due on dealings between him 
and the deceased Adamsa, The heirs of 
Adamsa as a'so his brother Kadir Batcha 
were joined as defendants, the claim so 
far as the: latter was concerned, being 
based on his undertaking to pay a sum 
of Rs. 5,500 to Ayyavu Iyer, contained in 
the Sale-deed of May 23, 1922, already 
referred to. On the death of Ayyavu Iyer 
pending the suit, Meenakshi Iyer, his minor 
son, was substituted in his place. On Sep- 
tember 10, 1927, a decree for Rs. 16,369-5-6 
was passed against the heirs of Adamsa, 
and for a portion of it, viz., for Rs. 7,782-14-0 
Kadir Batecha was made liable. Kadir 
Bateia discharged his liability by payment 
of a sum of Rs. 9,945-14-0 into Court, 
part of the sale proceeds of a prcperty 
which he had purchased from Adamsa’s 
heirs as already mentioned. There still 
remained a balance of over Rs. 11,060 to 
be realised, and execution of the decree 
had therefore to be taken out. “There was 
first a transmission of the decree to the 
Tanjore Sub-Gourt, and later the decree was 
transferred to the Sub-Court, Kumbakonam, 
the very Oourt which held’ in its custody 
though to the eredit of a different suit, namely 
O, 8. No. 33 of 1924, the sum of Rs, 2,9 33-2-5 
referred to above. Execution Petition No. 
172 of 1929 is the execution petition of Meena- 
kshi Iyer seeking attachment and payment 
out of the money as being an asset of Adamsa 
on the allegation that the transfer first to 
Abdur Rahim and afterwards to Kadir 
Batcha was not supported by consideration 
and was but an attempt by Noor Moham- 
mad and the other heirs of Adamsa to 
keep the property in the names of relations, 
Bo as to evade the creditors, and secure 
it for themselves after the disputes were 
over. An attachment was accordingly made 
on October 9, 1929. The opposing claim- 
-ants were the legal representatives of Kadir 
Batcha—he s&ems to have died on November 
29, 1929—who filed E. A. No. 163 of 1930 
coutesting the attachment on the ground 
‘that the fund in Court absolutely belonged 
tg them and not to Adamsa’s heirs who 
had, according to them, no ‘interest what- 
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ever in it. The Sub-Judge who heard 
both the petitions together has dismissed 
E r. No 172 of 1929 and allowed E. A: 
No. 163 of 1930, holding that both the trans- 
fers, the first to Abdur Rahim “and the 
second in favour of Kadir Batcha, were real 
and nct merely colourable transactions and 
that the mney truly belonged to Kadir 
Batcha, and after his death to his heirs who 
have since sold their right to one Dawood 
Mohideen. Meenakshi lyer, the decree- 
Lolder, has preferred these appeals, O. M. 
A. Nos. 420 and 421 of 1935 against the 
said order. 

This is a somewhat long cnarrative, but it 
is necessary to set it outin order to under- 
stand the nature of the dispute, It will be 
seen that the lower Court, as the custody 
Court, held the fund to the credit of O. 8. 
No. 33 of 1924 and was at the same time 
moved to execute the decreein O. S No, 
32 of 1925 passed by the Ramnad Sab- 
Court but transmitted to it for execution. 
A preliminary objection to the maintain- 
ability of these appeals was taken by 
the respondents’ learned Advocate. The 
argument, if we followed it rightly, was this: 
Under O. KAT, r. 52, Civil Procedure Code, 
any question of title or priority between the 
decree-holder and any other person not being 
the judgment+debtor claiming to be interest- 
ed in the attached property by virtue of any 
assignment, attachment or otherwise has 


‘to be determined by the custody Court, It 


was said that the Kumbakonam Sub-Oourt 
which was the custody Oourt, had no doubt 
jurisdiction to determine the question but 
it could do so only inO. S. No. 33 of 1924 
in which the money was realized and 
brought into Court, and not in O. S. No. 32 
of 1529 in which the appellant was seeking 
execution. Even if the Court purports to 
have dealt with it in O. S. No. 32 of 
1920 it must be deemed to have done 
so only in O. S. No. 33 of 1994 as it 
ds in -respect of that suit alone the Court 
can be regarded as- the custody Court. 
Proceeding on this footing it was next 
urged that the order under appeal must be 
deemed to have been made in O. 5, 
No. 33 of 1924, a suit to which neither 


‘Meenakashi Iyer nor his father Ayyavu 


Ayyar_ was a party, for the purpose of B. 47, 
Civil Procedure Oode, and not being a party 
he had no right of appeal under that 
section, nor under O. XLIII, r. 1, which con- 
tains no provision for an appeal in favour of 
a stranger such as Meenakasbi [yer was. 
.We are clear that there is no substance 
in this objection. The order. in question 


~ 
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was one undoubtedly made in O. 8. No. 32 
of 192. as the cause title to it plainly 
shows, and was ab any rate allowed to be 
so made without any objection by the res- 
pondents, It is now too'late to permit 
such a purely technical objection to be 
raised. We may also observe that all 
that the Rule directs is that the custody 
Court should be the Court to determine 
the dispute and the lower Cour: had, in 
our opinion, sufficient jurisdiction as it 
had the fund in its custody. We see no 
warrant in the Code, for holding that the 
dispufe must be or must be deemed to 
bave been dealt with.and determined only 
in the’ one suit rather than in the other, 
so long as it is the custcdy Oourt that 
has enquired into it. We are accordingly 
of opinion that ‘under s. 47, Civil Proce- 
dure Code, which we hold is applicable to 
this case, the appellant has aright of appeal, 
and overrule the preliminary objection. 
Coming now to the merits, it is necessary 
before entering on a discussion of the facts 
to advert to a point of Jaw which hag 
found favour with the learned Subordi- 
nate Judge. He has held that an executing 
Court cannot, having.regard to the ruling 
in Palaniappa Chettiar v. Subramania 
Chettiar (1), go into- the question whether 
the fund in Court really . belonged to 
Adamsa’s heirs and only stood benami 
in the name of Kadir Batcha. According 
to him, the person whose name appears 
as the decree-holder must beheld to be 
the person really entitled to the fruits of 
the decree and whatever claims Adamsa’s 
heirs or creditors may have against Kadir 
Batcha in other proceedings, in execution 
proceedings the plea of benami cannot be 
accepted. He therefore came tothe con- 
‘clusion that it was Kadir Batcha's héirs who 
were entitied to draw toe amount in Court. 
After carefully considering tLe decision 
reported in Falanieppa Chettiar v. Sub- 
yamania Chettiar (1), and O. XXI, r. 16, 
Civil Procedure Code, on a construction 
of which it 1s based, we are unable to 
agree with the view taken by the learned 
pubordinat Judge. It may be svund 
pohey to iscourage benami transactions 


in generai tending, as they very often do, 


to the effective concealment of fraud to 
the embarrassment of Courts, But unless 


statutorily bound, the Court must coniumue 


to do its duty o1 unravelling the truth 
however cleverly hidden py dalse or 


„hetitious. trappings, and administer justice 
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according to the true rights of parties 
such as they may be found to be on 
enquiry. It may again be a desirable end 
to thwart the attempt frequently made by 
unscrupulous debtors to throw obstacles 
in the way of a successful litigant realising 
the fruits of his decree, and prevent the 
Court from being sidetracked into a long 
and tedious enquiry having the effect of 
delaying or defeating a bona fide decree- 
holder, Even if such were the obvious 
purpose of the obstruction, the Court must 
still do its duty by holding the enquiry 
and get at the truth, subject, no doubt, to 
such rules of procedure as the Legislature 
has laid down, 

_In the present instance, we find noth- 
ing in the language of O. XXI, r. 16, 
leading support to the view that the 
Subordinate Judge has taken. By that 
Rule the transferee of a decree by assign- 
ment in writing or by operation of law is 
entitled to apply for execution of the 
decree subject to the conditions mentioned 
in the Rule. The question may arise by 
way of acorollary, and did arise in Pala- 
niappa Chettiar v. Subramania Chettiar 
(1), whether any person other than the 
transferee can apply under the Rule. In 
that case a person, who claimed to be 
the real owner of a decree which had 
been, it was found at his instance, trans- 
ferred to his ageat, made the application, 
and it wag held that he had no right to make 
it, as O. XXI, r. 16, did nob give him the 
right. “Srinivasa Aiyangar, J. observed: 

“ “It seems “to me that O. XXI, r. 16, ie perfectly 
clear on the point. It speaks of.the decree being 
transferred by assigament in writing or by opera~ 
tion of law, and provides that in such cases- the 
transferee may apply for execution. When the 
statute speaks of ‘an assignment in writing’ and 
‘the transferee’, the proper construction of the 
words would necessitate our holding that the trans- 
{eree referred to is the transferee named as such 
in the assignment in writing. To hold otherwise 


would be not to give proper effect to the words 
of the statute.” : 


As expluined by the learned Judge the 


‘decision purports merely to give eftect to- 


a principie implicit in the language of 
the Rule which in terms recognizes a 
rignt in the transferee only to apply for 
execution and it was held that he alone 
and none other, whatever his true position 
or right may be, that could take advant- 
age ot the Rule for the purposes of execu- 
tion. With that proposition we are inclined® 
respectfully to agree, but we must, however, 
express our dissent to certain other obser 
varous which occur at pp. 598 and 559* 
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of the report if by them the learned 
Judge intended tolay down asa universal 
rule that it is not open to the Court in 
execution to enquire inio questions of 
bénami, and adjust the rights of parties 
according to its findings, The observations 
are these: 

' “It is algo clear that the Oivil Procedure Code 
did really intend to prevent benamidar coming 
in and making applications to the Court on the 
general basis of the law relating to benami transac- 
tions.......... lt would lead to very serious conse- 
quences if we should allow the law of benami to 
have any operation with regard to suits and pro- 
ceedings and records of Court, and if only on that 
ground, it would be desirable to disallow any such 
contentions,” 


The language here employed is very 
wide, suggesting as it does that it would 
be proper to ignore a plea of benami 
if it tends to affect suits, proceedings and 
records of Oourt. The facts of the 
cuse itself did not, so far as we could 
see, call for such a sweeping observation 
and we are unable with the utmost respect, 
to treat if as any better than an obiter 
dictum. The learned Judge himself in this 
connection refers in support of the proposi- 
tion only to s. 66, Uivil Procedure Code, 
which in terms limits the prohibition to 
an attack on the title of the person claiming 
title under a purchase certitied by the Court, 
and expressly saves the right of a third 
person to proceed against the property osten- 
sibly sold to the certified purcnaser if in fact 
and in truth it’-is liable to satisty.a claim 
of such third person against the real 
owner. We cannot see any warrant.in the 
provisions of the Oode for enlarging the 
prohibition so-as to cover suits and pro- 
ceedings or the records of Court in general, 
To do so would result in many cases in 
the promotion and not in the suppression 
of fraud. Provisions of this character 
Testrictive as they are of the rights of 
parties and the jurisdiction of the Courts, 
should, we think, be strictly construed, and 
ought oot to be extended beyond the 
Plain language of the rule. In this con- 
nection it would be apposite to quote the 
observations of the Privy Council in Buhuns 
Kowar v. Buhooree Lali (2). 

“It is well-known that benami purchases are 
common in India, and that effect is given to them 
by the Courts according to the real intention of 
the parties, The Legislature has not by any 
gene: vl measure, declared such transactions to be 
illegal; and thérefore they must still be recognised 
and effect given to them by the Courts except so 


far as positive enactment stands in the way, and 
direct a contrary course.” 
e 
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After referring to the enactment contain- 
ed in s. 260 of the Code of 1859 correspond- 
ing tos 66 ofthe present Code and stating 
that it was clear and definite and was 
confined to a suit against the certified 
purchaser, their Lordships went on to 
say: 
` “The present suit which is the converse of that 
pointed at in the section is not within the words 
or scope of it. If would bs specially unsafe as 
to construe the Act as by inference to import into 
it a prohibitory enactment which would exclude 


any enquiry into the truth in any suit between the 
parties.” 


Though their Lordships were dealing with 
a suit, we think there can be no difference 
in the principle to be applied whether it 
is a suit, or an execution proceeding and 
we accordingly hold that there is no legally 
valid objection to an enquiry into the merits 
of the present case. Ooming to the facts, 
the transfer by Adamsa's heirs to Abdur 
Rabim evidenced by Ex. A, and the one 
by Abdur Rahim to Kadir Batcha by Ex. IIL 
(Their Lordships, after discuesing the facts 
and evidence relating to the two documents, 
proceeded). Differing from the learned Sub- 
ordinate Judge we hold that both Itxs. A 
aod IH -represent benami transactions 
brought about for the purpose of helping 
Noor Mohammad and the other heirs to 
retain for themselves the value of the pro- 
perty seemingly conveyed under them and 
that the decree-holder in O. S. No. 32 of 
1925 is entitled to dbtain satisfaction out 
of the fund in Court standing to the credit 
of O. 3. No. 33 of 1924. We accordingly 
accept both the appeals, allowing E. P. 
No. 172 of 1929, and dismissing E, A. No, 
163 of 1930 witu ccsts here and in Court 
below, one set in O. M. A. No. 420 of 1935, 
The costs paid by the appellant to the Court 
guardian for fees and purchase of printed 
papers will be included. 


3. Appeals accepted. 
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that they had no instructions from client to proceed 
with case, whether suficient, 

If time is granted to two persons to enable them- 
to take steps for the prosecution of their respective 
cages, it is also granted to each of them. The fact 
that instead of filing two separate applicatione, 
they file one joint application and save court-fes, 
and the fact that the Court passes one single order 
granting the requests of both, canaot alter the 
position. Hence where one of these persons failed 
fo produce his evidence and to perform other acts 
that were’ necessary for the further progress of the 
suit, Order XVII, r. 3, Oivil Procedure Code, is 
applicable and the Court can proceed to decide the 
suit on merits whether the ‘party failing.to produce 
evidence is present or not. Alwar Ayyangar v. 
Seshammal (1), Ma Chon v. Maung Myint (2), Bhajan 
Singh v. Prem Nais 59) and Ram Adhinv. Ram 
Bharose (5°, distinguished. 

Order VIL = Oivil Procedure Code, confers 
a discretion on the Court. The Court isnot bound 
to proceed to decide the suit on the merits. If the 
discretion has not been properly exercised in ac- 
cordance with sound judicial principles, itis un- 
doubtedly open to the High Court to interfere, 

The bald statement made by the Counsel that 
they had no instructions from client to proceed 
with the case is not sufficient. It should be ex- 
plained why no proper instructions were given to 
them to proceed with the case. Lachint Narain 
v. Shanker Lal (4), relied on. 


Mr. S C. Das, for the Appellant. 
Messrs. G. S. Pathak and A. Singh, for the 


Respondents. 


Verma, J.—This is an appeal by the 
plaintif whose suit has been dismissed by 
the Court below under O. XVII, r. 3, Civil 
Procedure Oode. The suit was for posses- 
sion ofa temple, called the temple of Sri 
Gopalji Maharaj, situated in Brindaban, 
together with the properties appertaining 
thereto and fcr the declaration that the 
plaintiff’ was duly appointed mahant of the 
temple and that defendant No, 1 was not 
entitled to the ‘office of mahant: Tne 


defendant, Madan Mohan, denied that there 


was any gaddi or that there was any mahant, 
He pleaded that one Salig Ram had 
dedicated his personal properties to an- idol 
installed in that temple and that the only 
office connected with the temple was that 
of shebait or pujari. The plaintiff claimed 
by succession toone Gokul Das who died, 
according to para. 12 of the plaint, in the 
year 1926. The suit was filed on December 
9, 1935, more than 9 years after the accrual 
of the alleged right of the plaintiff. Tae 
case came upon January ll, 1937, and on 
an application made by the defendant the 
date for final hearing was altered to 
February 8, 1937. On February 5, 1937, an 
order ‘was passed by the Court. below 
ptating that February 8, 1937, had been 
declared. a holiday and that the case 
bo... fixed: for- March l, 1937, for final 
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hearing. On February 16, 1937, both thé 
parties made a joint application which is a 
follows: F : 

“In the above-mentionéd suit it is submitted that 
the Court had fixed February 8, 1937, for hearing in 
this suit but owing to the assembly elections, the 
said date was declared as a holiday. Hence the 
parties did not get the witnesses summoned for that 
day. The Gourt has now fixed March 1, 1437, for 
hearing. The parties have to summon witnesses 
from outstations and they cannot be summoned to 
appear by the said date. It is therefore prayed that 
eome-other date after March 1937 may be fixed so that 
the parties may. have sufficient time to summon and 
produce witnesses." 


On this the Court passed an order on the 
same date in these words: “Date altered, 
to March 15, at the request of parties.” 
The plaintiff did nothing for over a fortnight 
and it was onlyon March 4, 1937, that he 
made an application for summoning three 
witnesses. On March 1], 1937, only four 
days before the date. fixed for the final 
hearing of the case and for the production 
of evidence for which time had been 
granted to both parties, the plaintiff filed. 
another application for summoning fourteen 
Witnesses. On March 15, 1937, a telegram 
despatched from Jaipur was received by 
the learned Additional Civil Judge who 
was seized of the case purporting to be: 
from the plaintiff. It appears that the - 
plaintiff had engaged two Oounsel, Pandit 
Kumar Krishna and Pandit Radha Krishna 
Sharma, to appear, act and plead for him. 
When the case was called on for hearing, 
the Counsel for the plaintiff tstated that 
they had no instructions, They contented. 
themselyes merely with this statement, and 
made no further application or statement. 
No reason was given for the failure to, 
proceed with the case. It does not appear 
why the learned Counsel could not examine, 
the witnesses that had been summoned and- 
why it was necessary that the plaintiff 
himself should be present. The Oourt 
below thereupon took up. the case and 
recorded such evidence as was produced, 
on behalf .of the defendant. It also 
perused the documentary evidence filed. 
by the defendant. The pairokar of the 
defendant filed an affidavit stating. that he 
had seen the plaintif, Narain Das, on the 
previous evening at Brindaban. The Court 
could not take any action on tke telegram 
which had been received. There being no 
application | for adjournmenty nor’, any: 
explanation asto why Counsel stated that 
they had no instructions, the Court proceed- 
ed to consider the case on the merits and, 
believing the evidence produced by the 
defendant, it dismissed the suit, holding thet. 
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t. 3 of O. XVIf of thé Goda was applicable 
to the case. tse 

Learned Counsel appearing for the 
.Plaintifi-appellant has argued that the 


Court was wrong in proceeding under 
O, XVII, r. 3 of the Code, and has urged 
that it should have proceeded under r. 2 
of that Order. Hia contention is that as 
the application of February 16, 1937, had 
been filed by both.the parties, and as time 
had been granted to both of them, r.3 was 
not applicable. He has relied on the cases 
in Alwar Ayyangar v. Seshammal (1), Ma 
Chon v. Maung Myint (2) and Bhajan Singh 
v. Prem Narain (3). Rule 3 of O. XVII, has 
been amended by this Court, and the 
amended Rule reads as follows : 

“Where any party to a suit, to whom time has been 
granted, fails, without reasonable excuse, to produce 
his evidence, orto cause the attendance of his 
Witnesses, or to comply with any previous order, 
or to perform any other act, necessary to the 
further progress of the suit, for which time has 
been allowed, the Court may, whether such party 
is present or not, proceed to decide the suit on the 


merits.” 

This amendment 
December 192s. In view of the language 
of this Rule, we find it difficult to accept 
the argument of the- learned Counsel. 
‘There can be no question that by the order 
dated February 16, 193/,0n the applica- 
tion, which we have quoted above in 
extenso, time had been granted to both 
parties to produce their evidence. - The fact 
that time had been granted to both parties 
cannot, in our opinion, make the -Rale 
inapplicable. If time is granted to two 
persons to enable them to take steps for the. 
prosecution of their respective cases, it is 
also granted to each of them, The fact that 
instead of’ filing two separate applications, 
they iile one joint application and save 
courtefee, and the tact that the Court 
passes one single order granting the: 
Tequests of both, cannot alter the position. 


lt seems to us therefore that time had been- 


granted to the plaintiff 10 produce pis evi- 


dence and to perform other acts necessary- 
for the further progress.of the suit. The- 


plaintiff failed to produce his evidence. Le 


also failed to perform other acts jthat were- 


necessary for tne further progress of the 


suit: Hvenif we assume bnat tne telegram - 


sent from- Jaipur was sent by the plaintiff, 


«ahere is no @xplanauon why no telegram. 
was sent tothe Oounsel appearing for the. 
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plaintiff and why no proper instructions were 
given to them to proceed with the case. [f 
the Counsel had received such a telegram 
and had examined the witnesses who had 
been summoned and had then applied for an 
adjournment for the examination of the 
plaintiff, we have no doubt that the Court 
would have granted the application. But no 
such instructions were evidently given to the 
Counsel, 

It may also be pointed out that the bald 
statement made by the Counsel that they 
had no instructions was not sufficient, and 
reference may be made to the observati ns 
mads in Lachhmi Narain v. Shanker Lal 
(4). The Madras and the Rangoon rulings 
cited by the learned Oounsel are not 
applicable because the language of r. 3 of 
O. XVII, substituted by this Court differs 
materially from the language of the Rule as 
it originally stood. The new Rule makes it 
perfectly clear that in the circumstances 
of the case before us, the Court has amplis 
power to proceed to decide the suit on tae 
merits whether the party who has failed to 
do thatfor which time had been granted 
tohim is present or not. For the same 
reason, cases of type cf Ram Adhin v: 
Ram Bharose (5) which was decided in 
1921, are not applicable. In Bhajan Singh 
v. Prem Narain (3) the real point that 
arose for ‘decision was whether the filing of 
a jist of witnédses on behalf of the defend- 
ant before the case had been called on for, 
hearing did or did not amount to an 
appearance of the defendant within the 
meaning of the Explanation’ to O. XVII,’ 
r.2.. The point now raised before us,. 
namely, that aa the application of February. 
16, 1937, had -been filed by both the plaint- 
iff and the defendant, r.3 of O. XVIL, was, 
not applicable, was neither raised nor, 
considered in that case. We ara clearly of: 
the-opinion that the Court below was right in’ 
hoiding ‘that r. 3 was applicable and in‘ 
proceeding to decide the. suit on the merits. . 
Tne Rule of course confers a discretion on - 
the -Court. The Court is not bound to- 
proceed to decide the suit on the merits. _ 
if the- discretion has not been properly. 
exercised in accordance with sound judicial . 
principles, it is undoubtedly open to this 
Uourt to interfere. We are satisfied, howe - 
ever, that in the present case the Court 
properly exercised the discretion vested in 
it and that no grounds for iaterference exist, 


(4) (1938) A L J 902; 161 Ind. Oas. 927;A I R 
1938 All. 670; 1936 AL R 825; 9 R A 207. ° : 
(5) 47 A 181; 85 Ind. Oas: 27;-A1 R 4926 AN 
182; 23 A Ld 1031. ar: 
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There may be cases in which the circum: 
stances warrant the view that r. 2 of O. XVII, 
ig the proper Rule to apply, No such 
circumstances exist inthe case before us. 
For the reasons given above, we dismiss 
this appeal with costs. 


D, Appeal dismissed, 


3 , OUDH CHIEF COURT 
_ Execution of Decree Appeal No, 23 of 1937 
August 14, 1939 
SEivasTava, J. 
AINUL HAQ KHAN—vJ upament-pEBTon— 
APPELLANT 
versus 
Musammat NAWABAN— DEOREE H0LDRR— 
h RBESPUNDENT 

Limitation Act (IK of 1908), Sch. I, Art. 182 (1) 
— Maintenance decree—Payment directed at certain 
date—Application for enjorcing payment— Article 
applicable — Decree—Interpretation — Decree for 
maintenance made payable at end of certasn month 
every year—On future, decree-holder entitled to 
realize payment out of person and property of defen- 
dant——-Lecree is not mere deciaratöry but is capable 
of enforcement by execution—Civil Proceaure Code 
(Act V of 1908), O. XXI,r. 30. 

The word “such date” in the last column of 
Art, 182, ol.(7) Limitation Act, refer to the date on: 
which a default was made inthe payment of any 
of the instalments. Where the decree tor maintenance 
directs payment at a certain date, an application 
to enforce such a payment would fall under cl. (2) 
of Art. 182. Maung Sin v, Ma Tak (1), followed. 
Lp. 707, col. L] i ; 

On the question of interpretation of a document 
precedents can hardly be useful, each document 
has to be construed on its own janguage and in 
interpreting a decree, it would not be right to be 
influenced by decisions in which other decrees were 
interpreted in other cases. 

in every decree for payment of money a condition 
that the money can be realised by execution is 
implicit. A decree for maintenance which is made 
payable at theend of a certain month every year, 
and provides incase of non-payment by the end of 
that month, that the decree-holder would be entitled 
to realize the amount due out of the property as well 
as the person of the judgment-debtur is capable of 
enforcement by execution and is not a mere 
declaratory decree, Matangini Dassee v. Chooney- 
money Dassee (2), Anupa Kuer v, Achchathar Singh 
(3), Kanshi Kam v. Chaudhrain Sahtb-un-Nissa (4), 
Suraj Bakhsh v. Ganga Bakhsh (d) and Aubhoyessury 
Dabee v Gauri Sunkur Panday (6), referred to. [p. 
708, col, 1.) 5 

dix. 1.” A. against the order of the Civil 
Judge, Gonda, dated January 7, 1937, 

Mr. Mohammad Ayub, for the Appeilant. 

Mr. Zahur Ahmad, for tne Respondent. 

Judgment.—Un wue death ot one Karim 
Vad Khan, ihe respondent in this case, who 
is his daughter, bled a suit for possession 
of her share in her latner's property 
against diusummat Wazian, the widuw of 
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Karim Dad Khan, his two sons and two 
other daughters. Tne appellant is one of 
the sons vf.. Karit Dad Khan and was 
defendant No. 2 in the suit, On Auguss 21, 
1922, a c.mpromise was arrived at between 
the respondent on the one hand. and 
Musummat Wadiran aud. the appellant on 
the other. . Other defendants were dis- 
cnarged. A decree on the basis of this 
compromise was passed, The compromise 
is in vernacular and the relevant portion 
of it may be translated as follows : 

. “That the plaintiff is entitled to get Rs. 60 only 
per annum as maintenance for her life from tHe 
defendant N.s 1 and 2 (i. e. Musammat Waziran and 
the present appellant). Defendanta Noa. 1 and 2 
shall pay this amount of maintenance to the plaintiff 
month by month from September 1, 1922, till her 
lifetime and the amount of maintenance aforesaid shall 
be a charge on the two annas share of village 
Manjhwa Kurthuwa, mahal Karim Dad Khan, which 
will remain in possession of defendant No. 1. In 
ease the defendants Nos. 1 and Z fail to pay this 
maintenance of Ke, 60 till the end of August every 
year, then the plaintif shall be entitled to realise 
it from the two annas share of mahal Karim Dad Khan 
mentioned above as wellas from their person and 
other movable and-immovably properties. The suit 


‘of the plaintiff‘for possession be dismissed. The 


plaintifi shall have no right left in the estate of 
Karim Dad Khan and the defendant shall be liable 
to pay the court-fee of the suit, and the remaining 
costs shall be on parties. The other defendants be 
discharged.” 

On July 27, 1936, the plaintiff decrees 
hoider applied for execution of the above, 
decree for he recovery of arrears of main- 
tenance from September i, 1933, up to the, 
end of August, 1935, against the appellant 
by attachment and sale of his movable pro- 
perties. - Ni 

Tue appellant objected to the execution 
of severai grouncs, the chief of which were 
tuat the decree was merely a declaratory. 
decree und was not capable of execution 
and that the application for execution was 
barred py time, | 

‘Lue objection of the appellant was dise 
missed and execution was allowed to pro- 
ceed by the first Uowt and whe order of 
the first Court has been upheld by the’ 
learned Oiv Judge ct Gonda in appeal, 
and tuis 18 a second execution appeal 
against that order, i 

‘the appellant contends that the appli- 
cation for execution 18 barred by time and 
that the decree is of a declaratory nature 
and not capabie of executien, and the 
respondent aispuies botn these contentions 
ot the appellant. | 

On the frst point, I am clearly of opinion 
that the Article applicable to the facts of 
the present case is Art. 1e2, ci, (7) of the” 
Indian Limitation Ast, which luns 46. 


1930 : 
follows: 
LEE a KAT an naak agak Rana nai baka Kanaan KEN an eee th 


Time from which period begins 
fo run. 
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Description of Application. Period of Limitation. 
































182, For the execution of a decree| Three years; or, where a certi-| 7. (Where the application is to eu- 
ororder of any Civil Court not provid-jfied copy of the decree or orde:|force any payment which the decree 
ed for by Article 183 or by section 48|has been registered, six years. or order directs to be made at a cer- 
of the Oode of Civil Procedure, 1908. i tain date) such date. 


NL Af St SEA anak ANA NAPA maan maa AA Kaka 





The word “such date” in the last column 
refer to the date on which a default was 
made in the payment of any of the instal- 
ments, which in the present case, would 
‘mean August 31 of each year. On the 
occasion of each default the decree-holder 
would be entitled to enforce his claim. 
The decree directs payment at a certain 
date and an application being enforced, 
such a payment would fall under cl. (7). 
The point under discussion is, in my opinion, 
fully covered by a decision of their Lord- 
ships of the Judicial Committe reported 
in Maung Sin v. Ma Tok (L L. R.5 Rang. 
422) (1). I, therefore, toid that the present 
application for execution was well within 
time inasmuch as it was for recovery of 
‘arrears falling due on August 31, 1934, and 
August 31, 1935. 

Onthe second point the contention on 
behalf of tbe appellant is that the decree 
in question only declared the rights and 
liabilities..of the parties to the decree as 
they were to come into existence in future 
and the decree did not lay down what 
would happen in case the defendants 
failed to perform their part of the com- 
promise. The argument in substance is 
that the decree does not lay down in 
express words that the respondent shall be 
entitled to realise the maintenance due by 
execution and the decree should be constru- 
ed as merely declaring the rights of the 
parties in future, which can be enforced 
only in a separate suit.. The ‘learned 
Counsel for the appellant in support of 
his contention places reliance upon Matan- 
gini Dassee v. Chooneymoney Dussee I, L: R. 
22 Oal. p. $03 (2), Anupa Kuer v. Achchaihar 
Singh 26 Ind. Cas: 597 (3), Kanshi Ram and 
others v., Chaudhrain Sahib-un-nisa 15 O. 0. 
P. 99 (1), Suraj Bakhsh v. Ganga Bakhsh 
and other 40, W, N. 882 (5). i 


> (1), 5 R422; 801 Ind, Cas, 736; A I R 1927 P O 146; 
53 M LJ 22; (1927) MW N 442;1 Luck Cas 192; 29 
Bom L R 1014; 46 O L J 123; 39 M L T 144 qe O). 

(2) 22 O 903. 
- (3) 26 Ind. Oas. 597; 13 A L J 38; 37 A¥?7; A IR 
1915 All. 61. 
« (4) 15 O O 99; 15 Ind. Cas. 389, 
(5) 4 O W N 882; 10a Ind. Oas, 93; AIR 1927 Oudh 


My opinion is that the decree in the 
present case is not a mere declaratory 
decree and is capable of its execution, The 
question in dispute has to be solved on 
a proper interpretation of the decree itself, 
On the question of interpretation of a docu» 
ment precedents can hardly be useful, 
each document has to be construed on 
its own language and io interpreting the 
present decree, 1t would not be right to be 
influenced by decisions in which other 
decreas were interpreted in o'her cases, 

Ia Matangini Dassee v. Chooneynoney 
Dussee I, L. R. 22 Oal. p. 903 (2), reliance was 
Placed upon another decision reported 
earlier at p. 859 of L L. R. 22 Cal. Aubho- 
yessury Dıbee v. Gouri Sunkar Panday (6) 
in which the learned Judges at p. 864 
observed that as the decree stood, the 
plaintif could realise the instalments by 
execution by sale and atiachment of any 
property of the defendant but he wished 
to sell and attach the properties charged, 
he must bring a suit. [n the present case 
the decrée-holder is not enforcing the 
decree by the sale of two annas share in 
Mahal Karim Dad Khan, but by enforcing 
her right to realise the money from the 
judgment-debtor personally. Tais part of 
decree was clearly held to be executable in 
the case mentioned above. Tae sane view 
was takenin Muneshar Bakhsh Singh v. 
Musammat Phul Kuar 1 O. L.J. 403 (7), 
waich dealt with a decree similar to the 
present one. | a 

Tne casein Anupa Kuer v. Achchaihar 
Singh 26 Ind. Oas. 59/ (3), was the case of 
a Revenue Oourt decree passed on an 
award, ‘Ine award provided that if the 
maintenance due was not paid, then tne 
payment could be enforced by taking 
proceedings in a competent Gourt. The 
learned Judges of the Allahabad Higa 
Court held tnat the distinction between 
enforcement of payment by execution and 
enforcemént of payment by taking proceed- 
1ngs in a Compecent Uourt was well under- 
stuod by the arbitrator, and the particular 


6) 220 859 at p. 664. 
Gio 340395 Lad, Osa. 684; A IR 1914 Oudh 
268, 
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provision in the award indicated that the 
payment had to be enforced by a regular 
suit in a Civil Court. 

Kanshi Ram and others v. Chaudhrain 
Sahib-un nissa 15 0. O. p. 99 (4) dealt with a 
case of a settlemen: decree by which Rs, 25 
per mensem was decreed as nankar. ‘the 
decree was as follows:— 

“Ordered that the claim of the plaintiff for the 
receipt of Ks, 240 per annum against the defendant 
be decreed. Order communicated to the parties. A 
note should accordingly be made in the papers. 
The plaintif will recover Rs. 240 per annum in 
execution of the decree”, 


On a proper construction of the decree’ 


it was held tnat the operative part of the 
decree ended with the words “be decreed” 
and the rest was in the nature of directions 
to the office. The decree fixed no date for 
payment of the nankar and was in its 
character a declaratory decree and its 
character could not be altered by the mere 
addition of an unauthorised direction that 
the nankar will be realised on the execu: 
tion side. 

In Suraj Bakhsh v. Ganga Bakhsh and 
others 4 O. W. N., 882 (5), a decree had been 
passed in a suit tor redemption declaring the 
Tight to redeem and the right to recover pos- 
session after payment of certain amount as 
principal and interest. It further declared 
the manner of devolution of that right on 
the death of the mortgagor in favour of one 
of the defendants or such person or persons 
who may be found entitled to it, No date 
was fixed for payment of the mortgage 
money. It was held that the decree was 
in the circumstances of that case in its 
nature declaratory of the plaintiff's right 
to redeem, leaving it open to him to clam 
actual possession whenever he found it 
convenient to do so by a separate suit. 

In the present case the yearly mainten- 
ance decree was made payable at the end 
of August of each year, and the right to 
claim this maintenance was to be given 
from September 1, 1922, It was. fur- 
ther provided thatin case of non-payment 
by the end of August, the plaintif was 
entitled to realise the amount due ‘out of 
the two annas share of Mahai Karim 
Did Khan as well as the person or other 
property of the defendants. Tnere is no 
doubt in my mind that the decree, at any 
rate, so far as it entitles the decree-holder 
to realise her maintenance cut of the person 
and other property of the defendants, is 
clearly capable oł enforcement by execu 
tion, In my opinion in every decree ior 
peyment of money a condition that the 
money can be ieulicsed by execution is 
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implicit, This is borne out by O. XXI, 
r. 30 of the Code of Civil Procedure which 
runs as follows and the form of a simple 
money decree (form No, 2 of Appendix D):— 

“Every decree for the payment of money, includ- 
ing a decree for the payment of money as the alter- 
native to some other relief, may be executed by 
the detention in the civil prison of the judgment, 
debtor, or by the attachment and sale of his property, 
or by both”. 

I, therefore, hold that that part of the 
decree which provides that the decree-holder 
in case of default would be entitled to recover 
the amount of maintenance due from the 
person and other property of tbe judgment- 
debtors ig capable of execution and the 
present application for execution is main- 
tainable, 

The order passed by the Courts below is 
maintained and the appeal is dismissed with 
costs. 


D. Appeal dismissed, 





MADRAS HIGH COURT 
Criminal Revision Oases Nos, 914 and 915 
of 1938 and sa Pi 870 and 871 of 


1936 
March 8, 1939 
LAKSBMANA Rao, J, 

MAGANTI SUBBA RAO—PstTITIONER 
versus 
VEDULLAPALLI KAMARAJU AND oT HERS 

— h BSPON DENTS i 

Oriminal Procedure Cade (Act V of 1898), s. 1&8— 
Offence under Child Marriage Restraint Act com- 
matted in French territory cannot be enquired tntoin. 
British India without certificate of Political Agent or 
sanction of Local Government. a 

In the absence of the certilicateof the Political 
Agent or sanction of the Local Government, a charge 
ofan offence under Uhild Marriage Restraint Act 
committed in French territory cannot be inquired into 
in British India as there is nothing to the contrary 
in the Ohild Marriage Restraint Act. — 

Cr. Re Oases and Ps, to revise judgment 
of Court of Sub-Divisional Magistrate, Coca- 
nada, in O. C. Nos. 55 and 56 of 1938, 
respectively. NG 

Mr. D. Narasaraju, for the Petitioner. 

Mr. K. S. Jayarama Aiyar for Mr. G. 
Gopalaswami, for the Respondents. 

‘The Public Prosecutor, for the Crown. 

Order.—The offence is alleged to have 
been committed in French territory and 
tne Proviso to s. 108, Criminal Procedure 
Code, provides that no charge as to any 
such offence shall be inquired into in 
British India unless the Political Agent, 
if there is one for the territory in which the 
offence is alleged to have been committed, 
celtities that in his opision the charge 
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ought to be inquired into in British India 
and where there is no Political Agent, the 
sanction of the Local Government shall be 
required. There is nothing to the contrary 
in the Child- Marraige Restraint Act (XIX 
of 1929) and the view of the Magistrate 
that in the absence of the certificate of 
the Political Agent or sanction of the 
Local Government, the charge cannot be 
inquired into is correct, The revision 
petitions, therefcre, fail and are dismissed. 


3 Petitions dismissed. 





_ OUDH CHIEF COURT 
Execution of Decree Appeal No. 24 of 1936 
August 11; 1933 
Zta-UL Hasan, C. J. AND Srivastava, J. 
BRIJ MOHAN SINGH—APPELLANT 
versus 
RAMESHAR SINGH AND OTHEBS—- 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss, 144, 
151—S, 144, applicabiltty—Order not strictly under 
mg but passed under s. 151—Appeal, if maintain- 
able, 

Section 144 contemplates a case in which the 
decree, or it may be, the order, of a trial Court has 
been put in execution and the decree or order has 
afterwards been varied or reversed in-appeal. 

When an order which does not strictly come 
ander s, 144 has been passed under s, 151, it is not ap- 
pealable. The right of appeal isa creature of the 
statute and unless there are express provisions of 
law relating to the maintainability of an appeal, 
it would not be correct to say that because an 
appeal is allowed by statute in certain cases, it 
must be ullowed by way of analogy in other similar 
cases. An order under s. 151 is not appealable and 
where not only was the application for restitution 
made by the judgment-debtors under that section 
but it was treated as such by the Munsiff who 
dealt with it, no appeal lies against the order of 
the Munsif. Gnanada Sundari Mojumdar v. Chandra 
Kumar De (2) and Maharaja Sasikanta Acharjee v. 
Jalil Baksha Munshi (3), dissented from. 


Ex. D. A. against the order of the Civil 
Judge, Sultanpur, dated February 17, 1936. 

Mr. Bhagwati Nath Srivastava, for the 
Appellant. 

Mr. G, Hasan, for Respondent No, 1. 


Judgment.—This is a second appeal 
against an appellate order of the learned 
Oivil Judge of Sultanpur dismissing the 
appellant-judgment-debtor’s appeal against 
an order of*the learned Munsif on the 
ground that no appeal lies in the case. 

The facts are that in 1927 a simple 
money decree was obtained by Meshabir 
Singh (father of respondent No, 2) against 
vageshar Singh (father of the present ap- 
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pallant and Mahabali Singh respondent 
No. 3) and Tawakkal Singh, respondent 
No. 4, for a sum of Rs. 273-12. In execu- 
tion of bis decree Mahabir Singh put 
cértain properties of the judgment-debtors 
to sale, and in 1928, the property was pute 
chased iu auctionesale by Rameshar Singh, 
respondent No. 1, for a sum of Rs, 2,950, 
On April 17, 1929, Rameshar Singh obtain- 
ed formal possession of the property pur- 
chased by him through the Uourt. It is not 
disputed that as a matter of fact he was 
in actual possession of the property from 
before on foot of certain mortgages held 
by him. Ont of the sale consideration the 
decretal amount was paid to Mahabir Singh, 
Rs. 661-1-0 were set off against decrees 
held by Rameshar Singh and the balance 
of Rs. 2,015 was ordered to be paid over 
to the judgment-debtors. Subsequently 
on May 2, 19.0, the sale of the property 
was set aside by the Commissioner. There- 
upon on July 11, 1930, Rameshar Singh, 
the auction-purchaser, filed a regular suit 
for a declaration that the Commissioner's 
order setting aside the sale was void. This 
suit was decreed by the learned Munsif 
who tried it but eventually it was dismissed 
by this Oourt in 1933. After that on 
September 13, 1934, the judgment-debtors 
applied to the Munsif for restoration of 
possession of the property to then. This 
application purported to be under 8. 151 
of the Code of Civil Procedure and was 
treated as such by the learned Munasif. 
He allowed the application on condition 
that the jadgment-debtors applicants pay 
back the sum of Re. 2,015 withdrawn by 
them to the auction-purchaser. It was 
against the condition attached to the order 
that the judgment debtors appealed to the 
Civil Judge. He was of opinion, however, 
that as the order was passed under s. 151, 
Oivil Procedure Code, it was not appealable 
and dismissed the appeal. One of the judg- 
ment-debtors now comes to this Court in 
nd appeal. 

as rahma sa objection has been taken 
by tne learned Oounsel for Rameshar 
Singh, auction-purchaser, who contends 
that no appeal lies in the present case. As 
the objection itself raises the question 
whether or not the order of dismissal of 
the appeal passed by the learned Civil 
Judge was ccrrect, we have heard the learn- 
ed Counsel for parties on the merits. 

The learned Counsel for the appellant 
contends that the order of the learned 
Munsif against which his client appealed to 
the District Judge was in reality an order 
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under s, 144, Civil Procedure Code, and as 
such, there was no bar to an appeal being 
brought against it. We cannot, however, 
accept this contention. Section 144 con- 
templates a case in which the decree, or it 
may be thé order of a trial Court, has been 
put in execution and the decree or order 
has afterwards been varied or reversed in 
appeal. Inthe present case the decree, on 
the reversal ‘of which the learned Counsel 
for. the appellant relies, was no doubt 
passed by the learned Munsif but it was 
not in execution of that decree that the sale 
purchased by the respondent No. 1 had 
taken place. Therefore no restitution was 
due: to the judgment-debtors on the rever- 
sal of that decree by this Court. The sale 
had been held and the auction-purchaser 
put into possession of the property in put- 
suance of quite a different decree which, 
for aught we know, was not varied or 
reversed in appeal. It is clear that the 
restitution sought under s. 144 must be in 
respect of the decree which has been 
reversed or varied. This view is supported 
by Sham Parshad v. Ram Chand 
20 Ind. Cas. 203 (1). In fact, it seems very 
doubiful if the learned Munsif had juris- 
diction to pass an order of restitution in 
the present case. However this is not a 
ground taken by either party before us. 
We are, therefore, clear that s..144, Civil 
Procedure Oode, has no application to the 
case. j 

The learned Counsel for the appellant 
has relied on the following cases: Gnanada 
Sundari Mojumdar v. Chandra Kumar De 
31 C. W. N., 290 (2), Maharaja Sasikanta 
Acharjee v. Jalil Baksha Munshi 35 O. 
W. N. 105 (3), Ramireddt v., Satyam 
1936 Madras, 636 (4) and Mam Chand v. 
Ali Mohammad 1934 Lahore, 1023 (5). The 
Jast-two cases are not much in point. In 
the two-Caleutta cases no doubt it was 
held that when an order which does not 
strictly come unders. 144 has been passed 
under s. 151, itis appealable. With due 
respect we are unable to follow the decision 
in these two cases. The right of appeal is 
a -creature of the statute and unless there 
are express provisions of law relating to 
the maintainability of an appeal. it would 

(1) 20 Ind. Cas 203; 273 P L R 1913; 217P W 
R 1913; 10 P R 1914; 25 PW R 1914. 


ue ae © W WN 280; 100 Ind. Cas. 735; A I R1927 
al. 285, 

13, 35 O W N 105; 134 Ind. 1185; A I R 1931 
779; 53. ie a gee eg Ral, (1931) Cal. 65. TEREG 
A. h ad. 636; 167 Ind. Oas. 356; 

M AY 905; 43 LW. 773, 9 R M 446. si a 
i ah. 1023; 155 Jnd. Oas. 500; 
R H9; 7 RL 726, " ERRE 
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not, in our opinion, be correct to say that 
because an appeal is allowed by statute in’ 
certain cases, it must be allowed by way of 
analogy in other similar cases. Itis not 
disputed that an order under s. 15] is not 
appealable and we have already noted that 
not only was the application for restitution 
made by the judgment-debtors under that 
section but that it was treated as such by 
the learned Munsif who dealt with it. We 
think, therefore, that the learned Judge was 
perfectly right in holding that no appeal 
lay to him against the order-of the Munsif. 

This appeal is, therefore, dismissed withe 
costs. 


D. Appeal dismissed. 


eal 


ALLAHABAD HIGH COURT 
First Civil Appeal No. 31 of 1937 
February 14, 1939 
JopaL AnMAD AND Baspat, JJ. 
Seth TARA CHAN D—DEFENDANT— 
APPELLANT 
versus 
COLLECTOR or ALIGARH mw CHARGE 
or ESTATE or RAJA KISHORI RAMAN 
SINGH—PLAINTIFR— RESPONDENT . 
U. P. Agriculturists' Relief Act (XXVI of.1934), , 
sa. 33 (2), 30—Declaration under s. 33.(2), whether 
decree and is appealable—Interest—-Calculation of— 
Settlement of accounts under a. 33 — Interest to be 
calculated according to Sch. III — Stipulation of 
simple or compound interest—Power of Court to in-, 
terfere—Suit under s. 33, nature of —Valuation for, 
purposes of jurisdiction is according to r. 28 (3), 
framed by Allahabad High Court under 8. 9, Suits 
Valuation Act (VII of 1887)—Suit not so valued—No 
objection—Obdjection cannot be taken in appeal—Pro-. 
per forum for appeal in such case. i 
Declaration contemplated by cl. (2) of s, 33, U. P., 
Agriculturists’ Relief Act when made by the Court 
constitutes the formal expression of adjudication by - 
the Court as regards the dispute between the parties, 
and therefore amounts to a decree as defined by. 
8.2 (21, Civil Procedure Code, and the decree must, 
in the absence of any statutory provision to the con- 
trary, be appealable in accordance with the provisions 
of 8.96 of the Code, Mahadeo Prasad v. Bhaiya Lal 
Bakhah Singh (1), relied on. {p. 712, col, 1.] | 
Having regard to the provision in s. 30 it is in- 
cumbent on the Court in settling accounts under 
a. 33 to calculate the interest in accordance with 
Sch. IH ofthe Act. Ly that Schedule varying rates 
ofinterest have been provided for secured and un- 
secured loans exceeding a particular amount. There 
isno provision in the Act that justifies an inter- 
ference by the Court as regards the gtipulation as to 
payment of simple or compound interest. The only 
relief that can be given to a debtor under s. 30 is as 
regards the rate of interest, ‘The stipulation between 
the parties as to payment of compound interest has, 
however, to be respected and can be interfered with 
only to this extent that the interest is to be compound-: 
ed with yearly rests as provided for by Sch. UT. 
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Bisesor Ramv. Parasnath (2), followed. [p. 713, col. 


A suit under s. 33, U. P. Agriculturists' Relief Act, 
is a suit for account of money lent or advanced to the 
agriculturist-plaintiff in the suit. Sucha suit has 
therefore to be valued in accordance with the pro- 
visions of r, 28 (3) framed by the Allahabad High 
Court under s. 9, Suits Valuations Act. It follows 
that the valastion of such a suit for the pur- 
poses of the Suits Valuation Act, must be between 
Rs, 100 and Rs. 500 itrespectiveof the amount 
that may be due to the defendant from the plaintiff. 
Where the plaintiff values his suit ‘at Rs. 6,72.988 
for the purposes of jurisdiction, whereas the rule in 
question provides for the valuation to be between 
Rs. 100, to Rs, 500, the suit is wrongly valued. fp. 
712, col. 1) i 

Where this suit is filed in ths Court of Civil Judge 
and no objection having been taken against the juris- 
diction and the valuation, the Judge decides it, no 
objection to the improper valuation of the suit for 
jurisdictional purposes can be taken in appeal. The 
Court must, therefore, proceed on the assumption that 
the suit was properly valued and the appeal against 
the decision of the Civil Judge, if entertainable, lies 
to the High Court and not tothe Court of the District 
Judge. [ébid.} 

F. O. A. from the decision of the Civil 
Judge, Aligarh, dated October 21, 1936. 

Messrs, P. L. Banerji and Din Dayal, 
for the Appellant. b 

Mr. A. M. Khwaja, for the Respondent. 

labal Ahmad, J.—This appeal nrises 
out of a suit filed by the Collector of 
Aligarh as representing the Court of Wards 
(in charge of the estate of Raja Kishori 
Raman Singh Bahadur of Mursan) under 
s. 33, U, P. Agriculturists’ Relief Act 
(Act XXVII of 1934). The suit was for 
accounts and for a declaration ag to the 
amount which was payable by the plaintiff 
to the defendant Rai Bahadur Seth Tara 
Ohand. It appears that on June 20, 1924, 
the Raja of Mursan executed a mortgage 
deed in favour of the defendant for a sum 
of Rs. 5,11,000. The interest stipulated 
in the bond was at the rate of Re, 0-9-9 
sper cent. per mensem compoundable with 
wixemonthly rests. Again on May 23, 1929, 
khe Raja of Mursan executed another morte 
wage deed in favour of the defendant for 
a ‘sum of Rs. 1,35,00C and the rate of 
interest provided in this deed was at the 
wate of Re. 0-9-4 per cent, per mensem 
compoundable with six-monthly rests. It is 
“ommon ground that the interest accruing 
lue on the amounts advanced under the 
wo deeds was paid by the debtor to the 
areditor from time to time. Some interest, 
aowever, remained due to the creditor. 
‘According to the case put forward by the 
plaintiff in the Oourt below, the amount 
due to the defendant on the basis of the 
«wo mortgage deeds was Rs. 6,72,988 and 


~seordingly the plaintiff claimed a decla- - 


r 
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ration to this effect. The value of the 
subjectematter of the suit for purposes of 
jurisdiction was stated in the plaint to be 
Rs. 6,72,988 The defendant contested the 
suit inter alia on the ground that he was 
entitled to simple interest on the amount 
due under the two bonds at the rate of tih 
per cent. per annum from January 1, 
1930, till the date of the suit and that in 
evlculating the amount due, the Court 
should overlook the stipulation as to pays 
ment of compound interest in the two 
mortgage deeds. As the interest accruing 
due on the mortgage debt was from time 
to time paid to the defendant, it was to the 
advantage of the defendant to claim simple 
interest at the rate specified in Sch. IIL of 
the Act rather than compound interest in 
accordance with that Schedule. 

The Court below repelled the contention 
of the defendant and passed a decree 
declaring that a sum of Rs, 7,30,108 was 
payable by the plaintiff to the defendant on 
account of the debts advanced under the 
two mortgage deeds. The defendant being 
dissatisfied with the decree passed by the 
Court below has preferred the present appeal. 
The appeal has been valued at asun of 
Rs. 15,000 and the prayer contained in the 
memorandum of appeal is that the amount 
declared by the Court below to be due to 
the defendant be increased by a sum of 
Rs, 15,000. The first question that arises 
for consideration in the present appeal is 
whether an appeal lies against the decree 
passed by the Court below, and if that 
decree is appealable, whether the appeal 
lies to this Court or to the Court of the 
District Judge. Under Notification No. 7067- 
30-3 (4) of December 17, 1935, this Court, 
with the previous sanction of the Local 
Government, framed certain rules under 
the powers conferred upon it by s. 9, Suits 
Valuation Act. ‘These rules are to bs found 
in Chap, XX of ths Rules framed by this 
Court for the Civil Courts. One of these 


rules, viz., r. 28 (3) provides that h 

“guits in which the plaintiff in the plaint asks 
for accounts only, not being suits to recover the 
amount which may be found due to the plaintiff 
on taking unsettled accounts between him and the 
defendant, or suits of either of the kinds described 
in O. XX, r. 13, Civil Procedure Code.— 

Value—(a) For the purposes of the Court Fees 
Act, 1870—as determined by the Act; : 

(b) For the purposes of the Suits Valuation Act, 
1887—Such amount exceeding Rs. 100 and not 
exceeding Rs. 500 as the plaintiff may state in the 


plaint.” 

A suit under s. 33, Agriculturists’ Relief 
Act, is asuit for account of money lent or 
advanced to the agriculturist-plaintiff in . 
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the suit; Such a suit-has, therefore, to be 
valued in accordance with the provisions 
of r. 28 (3) framed by this Court that has 
been quoted above. It follows that the 
valuaticn of such a suit for the purposes of 
the Suits Valuaticn Act must be between 
Rs. 100 and Rs. 500- irrespective of the 
amount that may be due to the defendant 
frem the plaintiff. The suit giving rise 
to the present appeal was filed afier the 
enforcement of the said rule, and accordingly, 
the proper valuation, of the suit for the 
purpose of jurisdiction of the Court was 
below Rs, 500. The suit was, therefore, 
wrorgly valued at Re, 6,72,9&8 and in view 
of this wrong valuation, the suit, instead of 
being filed in the Court of the Munsif, was 
filed in the Court of the Civil Judge of 
Aligarh. No objecticn as to the valuation 
for the purposes of jurisdiction was, however, 
taken by the defendant in the Court below 
with the result that the learned Civil Judge 
proceeded with the trial and the decicion 
of the suit. In view of the provisioss of 
8. 11 (1; (a), Suits Valuation Act (Act VII 
of 1887), no objection as to the improper 
valuation of the suit for jurisdictional 
purposes can now be taken for the simple 
reason that no such objection was taken 
in the Court below. We must, therefore, 
proceed on the assumption that the suit was 
Properly valued and the appeal against 
the decision of the learned Civil Judge, if 
entertainable, lies to this Court and not to 
the Court of the District Judge. 

The question however remains whether 
the decree passed by the learned Civil 
Judge is appealable. Itis to be noted at 
the very outset that, though by s. 5 (2) 
and by s. 23, Agriculturists’ Relief Act, 
provision is.made for appeals against certain 
orders passed under the Act, the Act is 
silent as to appeals against decrees passed 
under the Act. The orders that have been 
made appealable are orders passed cn 
applications and not in suits filed uc der the 
Act. Section 33 deals with cuits and not 
with applications, and suits, as distinguist ed 
from applications, must culminate in decrees. 
It is provided by cl. (2) of s. 33 that the 
Court shall, alter taking necessary accounts, 
declare the amount which is payable by 
the plaintiff to the defendant, and shall 
on the application of the defendsnt pass 
a decree in favour of the defendant. The 
declaration contemplated by this clause 
when made by ths Court constitutes the 
forma) expression of adjudication by the 
Court, as regards the dispute between the 
parties, and therefore amounts to a. decree 
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as défined by s. (2, Civil Procedure Code 
and the decree must, in the absence of 
any statutory provision to the contrary, be 
appealable in accordance with the provisions 
of s.-96 of the Code which inter alia 
provides that a 

“save where otherwise expressly provided in the 
body of this Code or by any other law for the 
time being in force, an appeal shall lie from every 
deéres passed by ahy Court exercising original 
jurisdiction to the Court authorized to hear appeals 
from the decisions of such Court." 

There is no provision inthe Agricultu- 
rists’ Relief Act or in any other law bar- 
ring appeals from decree passed by a Court 
under s. 33, U. P. Agriculturists’ Relief 
Act. Such decrees are therefore appealable 
decrees. The view that we take is in conson- 
ance with the view taken in Mahadeo Prasad 
v. Bhaiya Lal Bakhsh Singh (1). The appeal 
was therefore rightly filed in this Court and 
has to be decided on its merits. By cl. (2) 
of s. 33, the Court in settling the account 
with a view to the ascertainment of the 
amount payable by the plaintiff to the 
defendant is enjoined to follow the provisions 
of Chap. IV of the Act, which Chapter deals 
witb the question of “rates of interest.” 
Section 30 in Chap. IV provides that no 
debtor shall be liable to pay interest on a 
“loan taken before this Act comes into force 
at a rate higher than that specified in 
Sch. III for the period from January 1, 
1930, till such date as may be fixed by the 
Local Government in the Gazette in this 
behalf.” Having regard tothis provision, it 
is incumbent on the Court in eettling 
accounts under s. 33 to calculate the interest 
in accordance with Sch. IHI of the Act. 
By that Schedule varying rates of interest 
have been provided for secured and 
unsecured loans exceeding a particular 
avount. The case before us falls within 
el. (d) of that Schedule which provides for 
interest on loans exceeding Rs. 20,000. In 
accordance with that clause. the rate of 
compound interest provided for secured 
loan is admittedly at the rate of 54 per 
cent. and the rate of simple interest pro- 
vided for such loans is at the rate of 64 
per cent. Inthe present case there was a 
stipulation for payment of compound in- 
terest in the two mortgage bonds. The 
plaintiff was therefore liable to pay come 
pound interest at the rate of 54 per cent. 
There is no provision in the Act that 
justifies an interference by the Court as 
regards the stipulation as to payment of 


tD AT R1937 Oudh 12; 164 Ind. Oas. 684; 12 Luck 
586; 1936 O W N 740; 1:36 OL R 498; 9R O91; 
1936:R D 398, k 
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‘simple or compound interest. The only 
relief that- can be given to a debtor under 
e. 30 is as regards the rate of interest. 
The stipulation between the parties as to 
payment of compound interest has, however, 
to be respected and can be interfered with 
only to this extent that the interest is to 
be compounded with yearly rests as provid- 
ed for by Sch. III. This was the view taken 
by a learned Judge of this Court in 
Bisesar Ram v. Parasnath (2). The Court 
below was therefore right in calculating 
the interest at the rate of 52 per cent. 
compoundable with yearly rests. For the 
reasons given above, we dismiss this appeal 
with costs. 


D.. Appeal dismissed. 
(2) (1937) A L J 125; 167 Ind. Cas. 853; A IR 
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OUDH CHIEF COURT 
Criminal Revision No. 81 of 1939 
and 
Criminal Miscellaneous Application No. 94 
of 1939 


August 26, 1939 
Tuomas, CO. J. 
KING-EMPEROR—A ppeLioant 
versus 
Rani ABHAIRAJ KUNWAR— 
OPPOSITE PARTY 

Criminal trial — Bail — Points to be considered— 
Status of accused, if should be taken into account— 
Bail, if can be granted as of right—Criminal Pro- 
cedure Code (Act V of 1898), ss. 497, 498—Power of 
High Court, in the matter of granting bail. 

The main points for consideration in the applica- 
tion for bail are :—(1) Whether there is any likelihood 
of the accused absconding; and (2) whether there is 
any likelihood of the aceused tampering with the 
evidence by threatening the complainant. The social 
position or status of an accused person, should 
never be taken into consideration when granting 
or rejecting an application for bail. [p. 713, col. 2; 
p. 714, col, 1.] 

Merely giving money for the defence of the accused 
does not mean that the person is’ tampering with the 
evidence of the prosecution witnesses, [p. 717 col. 1] 

The Courts must see that the Orown does not get a 
free hand and the accused are not locked up or are 
hampered in their defence simply on the ground that 
itisalleged or feared that they will tamper with 
the evidence. [zbid.] 

The persons accused under s. 302-115, Penal Code, 
are not entitled to bail as a matter of right. Crown 
v. Jiwan Lal (1) and Hikayat Singh v. King-Emperor 
(2), explained and distinguished. [p. 714, col. 2] 

The news 497, Crimina! Procedure Code, draws a 
distinction bttween non-bailable offences which are 
punishable with death or transportation for life and 
other non-bailable offences. In the former case, the 
Magistrate's powers for granting bail are restricted, 
but it is not so in the latter class of cases, The 
proviso to the section also gives the Court power to 

e direct that any person under the age of sixteen yearg- 


KING*BMPEROR v. ABHAIRAJ KUNWAR (OUDH) 


713 


or any woman or any sick or infirm person accused of 
auch an offence be released on bail. [p. 715, col. 2.] 
Unders 498of the Code of Criminal Procedure, the 
High Court has power to release a person on bail 
in any case, that is to say, that the powers in granting 
bail in non-bailable offences is unrestricted, but that 


-power has to be used judicially and not in an arbitrary 


manner. [ibid.] is. 

[The accused who weré‘charged under s 302, read 
with s, 115, Penal Code, were granted bail.) 

Or. Mise. App. for revision of the order of 
the Sessions Judge, Lucknow, dated August 
18, 1939, 

Rai Bahadur H. S, Gupta, Government 
Advocate, for the Applicant. 

Dr. J. N. Misra, Messrs. H. Husain and 
R.B. Asthana, for the Opposite Party. 


Order.—This order will govern both ‘the 
applications (Criminal Revision No. 8] of 
1939 filed cn behalf of the Crown for 
cancellation cf the bail granted to Rani 
Abhairaj Kunwar hereafter called Raj 
Mata and Criminal Miscellaneous Appli- 
cation No. 94 of 1939 filed on behalf of 
Kunwar Shyama Kumar Singh hereafter 
called Kunwar Sahib). 

Har Narain, Punnu Khan and Afaq 
Ahmad are being prosecuted under s. 307, 
Indian Penal Gode, for attempling to 
murder Rani Subhadra Devi, the come 
plainant. It appears that the relations 
between the complainant and her husband 
Kunwar Sahib are strained and for the 
las. 6or 7 years she has been living 
separately from him at Tuecknow in 
Mohalla Model Houses. Kunwar Sahib 
gives her an allowance of Rs. 9,000 a year. 
The mother of the complainant is dead 
and her father isthe Raja of Kashipur, 
who resides at his estate. 

Kunwar Sahib andthe Raj Mata were 
arrested on August 15, 1939, and their 
application for bail wag rejected by the 
learned Magistrate on the eame date, 
Trey applied for bail to the learned 
Sessions Judge of Lucknow, who granted: 
bail tcthe Raj Mata, but rejected the 
application of Kunwar Sahib. The Crown 
has applied for cancellation of the bail 
grauted to the Raj Mata, and Kunwar 
Sahib has applied for granting bail to him. 

Atthe very outset I wish to make it 
clear that I express no opinion on the 
merits ofthe cise though a good deal of 
evidence was read out to -me by both sides. 
In my opinion in such applications, no 
Court should express any opinion on evi- 
dence. The main points for consideration 
in the application for bail are: — 

(1) Whether there is any likelihood of 
the accused absconding ; 3 
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(2) whether there is any likelihood of 
the accused tampering with the evidence 
by threatening the complainant, 

The social position or status of an 
accused person in my opinion should 
never be taken into consideration when- 
granting or rejectipg an application for 
bail. 

The alleged offence was commiited on 
January 19, 1939. Har Narain, Ponnu 
Khan and Afaq Ahmad were arrested 
on February 12, 1939, but it appears that 
Afaq Ahmad was released on the following 
day, HarNarain on February 24, 1939, 
made astatement under s. 164, Criminal 
Procedure Code, to Mr. Kirmani, a First Class 
Magistrate. Mr. Kirmani has been examin- 
ed as a witness for tte prosecution as 
P. W. No. 55 and has stated as fol- 
lows :— 

“I had gone to jail to record the reported con- 
fession of Har Narain on February 24, 1939. 
He refused to make a confession and said he knew 
nothing about the cage.” 


I am informed by the Prosecuting 
Inspector, who is present in Court, that on 
June 17, 1939, the accused Har Narain 
who was in jail presented an application 
through aCounsel to the Deputy Oom- 
missioner that he wanted to make a state- 
ment. The accused on the same date was 
produced before Mr. Qadri, a First Class 
Magistrate, and made a lengthy statement 
implicating himself and some other per- 
sons. On his statement Afaq Ahmad was 
re-arrested on June 19, 1939. The inquiry 
in the case started on July 1, 1939, and I 
am informed that so far 73 witnesses have 
been examined, and a few formal witnesses 
remain to be examined. These witnesses 
are the complainant, her father, brother and 
afew others. The learned © Government 
Advocate has conceded that all the im- 
portant witnesses in the case have been 
examined. Their examination closed, on 
or about August 9, 1939, that is before 
Kunwar Sshib andthe Raj Mata were 
arrested. It appears that the Raj Mata 
and Kunwar Sahib were not arrested 
under orders of the Magistrate” who is 
making inquiry in the case, but were 
arrested by the Police under orders from 
their superior officers. 

The learned Sessions Judge who released 
the Raj Mata on baii was of opinion that 
the lady would not tamper with the evi- 
dence, that she was a pardanashin lady, 
and that there was no danger of her 
absconding. The learned Government 
Advocate in support of the application 
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for cancellation of bail has contended 
that the lady is not a pardanashin lady 
and that there is danger of her tamper- 
ing withthe evidence. He- stated that 
certain documents have been recovered 
from a box, the key of whichwas handed 
over to the Police by the Raj Mata 
showing thatshehad been paying fees 
tothe Counsel appearing on behalf of 
Punnu Khan accused. The learned 
Government Advocate in support of his 
application has filed an affidavit verified 
by Mr. Rampal Singh. Raj Mata’s Coun- 
sel has filed a counter affidavit. The 
learned Government Advocate filed another 
affidavit before me yesterday (August 25, 
1939), at the time of hearing ofthe appli- 
cations in which further allegations of 
tampering and threatening of the com- 
plainant and „her manager, Mr. Gupta, were 
made by some person on telephone. The 
Counsel on behalf of the Raj Mata has not 
filed a counter affidavit to controvert the 
allegations contained in this affidavit 
because he had no time, and I was not 
going to adjourn the case on that 
ground. 

In the Court of the learned Sessions 
Judge it was stated in ground No. 1 of the 
application that the Raj Mata was sixty years 
old and was suffering with heart trouble, 
cough, etc. A medical certificate has 
been filed before me on behalf of the 
Raj Mata given by Dr, Hukku, who is a 
leading practitioner of Lucknow, in which 
it is stated that the Raj Mata, who is 
about sixty years old, has been under 
his treatment for the last ten years. 
She has been suffering with heart trouble 
(myocarditis with aedema of legs and 
diabetes”). 


The learned Government Advocate has 
very rightly pointed out tbat the 
accused are not entitled to bail as a 
matter of right, He has drawn my atten- 
tion totwocases reported in 1. L. R. 17 
Lahore 779 (The Crown v. Jiwan Lal Gauba) 
(1) and I. L. R- LL Patna, 2380, (Hikayat 
Singh v. King-Emperor) (2). These cases 
are clearly distinguishable. 

In the Lahore case the charge was under 
s. 409, Indian Penal Oode, which was 
punishable with transportation for life. 
The accused athis own request in this 


(1) 17 L 779; 164 Ind. Oas. 376; AI R 1936 Lah, 
730; 9 R L 110; 37 Or. L J 937; (1938, Cr. Oas. 765; 39 


56. 
(2) 1 Pat, 280; 138 Ind. Cas, 27; 13 P L T 530; (1932) 
Or. Oas. 522; 33 Or. LJ 574; A I R 1932 Pat. 209; Ind. 
Rul. (1932) Pat. 162, F 7° 
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case was examined on solemn affirmation, 
and inthe course of his examination, he 
admitted that he had made a request to the 
Manager andthe Assistant Maniger of 
the Bharat Insurance Company of which 
he was a Director, to let him know the gist 
of the statements made by them to the 
Police and also ordered them to procure 
similar statements from the other employees 
of the Company. It was clear in that case 
that the accused to some made a direct 
request and to the others he approached 
through the General Manager and the 
Assistant Manager. The accused admitted 
that he had imposed certain fines on hbis 
employees. The Hon'ble Judge who decided 
the case on those facts was of opinion that 
the accused exercised plenary powers in 
relation io his employees and therefore 
refused to grant him bail. 

Inthe Patna case the Bench of the 
Hon’bleJudges who decided the case re- 
marked that except in exceptional cir- 
cumstances, persons accused of crimes 
punishable with long terms of imprison- 
ment should not be released on bail. The 
richer the accused and the more easy it 
is for him tofind bail, the less it is desir- 
able that he should be released, and in 
no circumstances whatever, without an 
order of the High Court, should any person 
accused of murder be allowed bail. In 
this case the charge against the accused 
was under s. 302, Indian Penal Code, which 
was punishable with death. The Magis- 
trate tock an extraordinary course in the 
case, and released some persons on bail, 
who absconded, and inthe course of the 
judgment, their Lordships of the Patna 
High Court made the above observations, 
They did notlay dcwn that the High 
Court had ne power to release a person 
charged of murdef on bail. All that they 
saidwas that the person could not be 
released on bail without an order of the 
High Court. Itis not necessary to make 
any comment onthe case as Iam not 
dealing with a case where the accused is 


charged under s. 302, Indian Penal 
Cede. 
Imay mention that Afaq Ahmad’s 


application for bail was rejected by one. 


of the Hon’ble Judges of this Court, but 
his case stands on a different footing. 
The chaygee against him is under s. 307, 
Indian Penal Code, which is punishable 
with transportation for life. I have cares 
fully read the order of the learned Magis- 
trate. Itwas open to the Magistrate to 
grant or not grant bail to the accused, 
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but it appears tome from his order that 
because one of the Hon'ble Judges of this 
Court had refused bail to Afaq Ahmad, 
therefore he was not prepared to use his 
discretion. fet 

In his order it is stated : 

“The bail application of Afaq Ahmad was rejected 
by me andhe went inappeal before the Hon'ble 
Ghief Court andthe application was rejected by 
the Hon'ble Judge with the remark that: ‘there 
appears to be sufficient evidence if it is believed 
to justify atleast the committal and it sppears 
to me that there is danger of tampering if he is 
granted bail." When the Hon'ble Chief Oourt 
have not allowed bail to Afaq Ahmad, I donot 
find myself in a position to allow bail to the 
two accused persons on the ground that Afaq 
Ahmad is alleged to have been acting for the 
Raj Mata... .” i 

The learned Magistrate further stated in 
his order : : 

“Persons accused of non-bailable offence should 
not be released on bail as a rule unless the case 
against them appears not likely tosucceed. Some 
rulings have been shown to me and I have carefully 
gone through them. I am of opinion that the dis- 
cretion ofa Magistrate in granting bail under 
s. 497 is not sofree as that of the High Court...” 

‘The new s. 497 of the Code of Criminal 
Procedure has been materially altered. 
Under the new section when any person 
accused of any non bailable offence is 
arrested, he may be released on bail, but 
he shall not be so released if there appear 
reasonable grounds for believing that he 
has been guilty cf “an offenc3 puniszable 
with death or transportation for life”, The 


‘words in inverted commas were substituted 


for the words “‘the offence of which he is 
accused”. ‘This change cannot but be 
regarded as the result of a liberalising 
influence on the policy of the Legislature 
and the discretion of the Courts will be 
less fettered than before. The section 
draws a distinction between non-bailable 
offences which are punishable with death 
or transportation for life and other non- 
bailable offences. In the former case the 
Magistrate’s powers for granting bail 
are restricted, but it is not so in the 
latier class of cases. The proviso to 
the section also gives the Ccurt power 
to direct that any person under the age 
of sixteen years or any woman or any sick 
or infirm accused of such an offence be 
released on bail. 

The Raj Mata and Kunwar Sahib are 
charged under s. 302 read with s. 115, 
Indian Penal Code,the maximum punish- 
ment for which is 14 years. Under a, 493 
of the Code of Oriminal Procedure, the 
Hight Court has power to release a person 
on bail in any case, that is to say, that 
the powers in granting bail in nonebailable 
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offences is unrestricted, but I am of opinion 
that that power has to be used judicially 
and not in an arbitrary minner. It has 
been contended by Mr. Haider Husain on 
behalf of the accused that Har Narain on 
February 24, 1939, stated that he knew 
nothing about the case and that on June 
17, 1939, he got hold of a lawyer and 
- presented an application before the District 
Magistrate of Lucknow to the effect that he 
(Har Narain) wanted to make a statement. 
T am asked to draw my own conclusions 
from this. The suggestion is that he has been 
got at and forced to .make a false con- 
féssion after being kept in jail for nearly 
four months. It is conceded by the learned 
Government Advocate that Har Narain is 
an important witness in the case and a 
good deal depends on his statement. I am 
not prepared at this stage to express any 
opinion on his evidence, It is for the Oom- 
mitting Magistrate or the Jearned Sessions 
Judge to accept or reject the explanation 
which the witness may give as to why he 
did not make a statement in the first 
instance but made a detailed statement 
four months later. 


It has been strongly contended on behalf 
of the Crown that the accused, if released, 
will tamper with the evidence of the pro- 
secution witnesses, Tne learned Govern- 
ment Advocate has cited three instances 
from the record of the case. 


P. W. No. 22, Hamid Husain, who is 
the motor driver of Munni prostitute, 
filed an application, Ex. 16, which is not 
before me, but the witness in hisstatement 
has stated as follows:— 

“I was asked to.present an application before 
the City Magistrate by Afaq and Raja's men...... 
I had signed the application......1 do not know what 
jt contains I was asked to say that I had palpita- 
tion, ete., and knew nothing. The application read 
to me is quite wrong... ..I was pressed by Afaq to 
file that application.” 

The case for the prosecution is that Afaq 
Abmad accused was the manager of Kunwar 
Sahib, a fact which is not admitted by 
Mr. Haider Husain, The witness has made 
a very lengthy statement in support of 
the prosecution case. He has supported the 
case for the prosecution to tre fullest 
extent. The filing of the application on 
account of the pressure brought by Afaq 
Ahmad -may or may not be true, and 
I am certainly not prepared to decide that 
point. Tae pressure. if brought, was by 
Afaq Ahmad and his friends who were in 
the service of the Raja. The witness does 
not suggest anywhere in his statement 
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that this was done at the instigation of 
the Raj Mata or Kunwar Sahib. 

The next witness is P. W. No. 23, Hasan 
Mobammad Khan, whois a history sheeter 
and under Police surveillance. This witness 
has stated in his statement that one Mahipal 
Singh and Puttu Singh threatened him and 
asked him not to give evidence. The witness 
in spite of the threat has given evidence and 
supported the case for the prosecution. 
There again we have nothing on the record 
to show that the present accused were 
responsible in any way, if the statement 
of the witness with regard to the threat ia 
believed. 

The last witness is P, W. No. 46, Sanwle. 
This witness certainly has resiled from 
his statement made before the Police, The 


' learned Magistrate treated him as hostile 


and allowed the prosecuticn to cross-exa- 
mine him. There again there is absolutely 
no material before me, nor has any been 
pointed out by the prosecution, to show that 
the witness has altered his statement on 
account of the pressure or threat given by 
Kunwar Sahib or the Raj Mata. As I have 
said, Afaq Ahmad, if it is true that he 
was the Managar of the estate, will naturally 
have the support of the servants of the 
Raja, and some of them in their zeal to 
support him may have done this, but I 
express no opinion one way or the other 
falsehood of this 
statement. 

The learned Government Advocate has 
invited my attention to para. 9 of the second 
affidavit filed on August 25, 1939, which is 
as follows:— 

“That the deponent has received information 
that Rani Subhadra Devi and her manager, Jagan- 
nath Gupta, were threatened on telephone on August 
16, 1939, at about 11 P. |., by an unknown person that 
they would be cut into pieces if they did not get 
the case against the Raja and’Raj Mata dismissed; 
A report of the incident was made. by the Manager 
at the P. 8. Hazratganj immediately, and the 
Superintendent of Police, Lucknow, had to make 
arrangements for their safety.” 

Kunwar Sabib was admittedly in jail 
on August 16, 1939, and the Raj Mata 
was released by the learned Sessions Judge 
on bail on the 16th. The orders I am 
informed were passed at 4-30 r. m. (and 
she did not get out of the jail till 6-30 p, m). 
It is clear that the threat could not have 
been given by Kunwar Sahib himself, 
In any case it is not for me to decide the 
truth or falsehood of the allegations cone 
tained in para. 9 of the affidavit which 
are strongly denied by Mr. Haider Husain. 
Any interested person on behalf of either 
party can phone and utter the words whick 
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are alleged in this para. The mere use 
of the words “if hey did not get the case 
against the Raja and Raj Mata dismissed” 
in my opinion do not convey anything. 
It is also stated by the learned Government 
Advocate that certain accounts have been 
discovered from a box belonging to the 
Raj Mata which show that a sum of Re, 590 
was paid to one Ohatterji. The contenticn 
is that Mr. Chatterji, who is an Advocate 
and is appearing on behalf of Puanu Khan, 
was pail this amount as his fees in the 
case for defending the accused. It must 
be remembered tuat the name of the Raj 
Mata was mentioned by the approver in 
his statement of June 17,1939. She natural- 
ly was anxious, and if she did pay this 
amount to defend the accused, I personally 
see no harm in doing that, but this does 
not mean that she is tampering with the 
evidence of the prosecution witnesses. 

Ihave given serious consideration to the 
case and I have heard lengthy arguments 
for nearly two days and I am Satisfied 
that so far no case of tampering with the 
prosecution evidence by Kunwar Sahib or 
the Raj Mata has been made out, 

All the important witnesses for the pro- 
secution have already been examined and 
if they are witnesses of thetype who are 
prepared to change their statements on 
receipt of, few hundred rupees, they will 
do so whether the Raj Mata and Kunwar 
Sahib are on bail or are in the lock-up. If 
the accused are in the lock-up, there is no 
doubt that they have got a host of people 
looking after the cass wno are just as capabie 
of tampering with the evidence as the 
accused themselves. It is my duty to see 
that both sides are not hampered. I must 
wee that the Crown does not get a free hand 
and the accused are (not?) locked up or 


are hampered in their defence simply on- 


the ground that it is alleged or feared 
that they will tamper with tne evidence. 
Nf I had been satistied that they would 
kamper with the evidence, I would have 
been the last person to grant bail in a 
ase Of this nature. Mr. Haider Husain 
ən behalf of the accused has strongly 
arged that if they are sent to jail, they will 
mot be able to defend the case or arrange 
kor money for their defence. The complain- 
ant, Rani Suehadra Devi, her father and 
brother who remain to be examined in the 
tase certainly cannot be tampered with 
oy the accused persons, and if there are 
my other witnesses they are only formal. 
kere. is no suggestion on behalf of tne 
Brown that they will abscond, 
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-After giving careful consideration to the 
ease of both the uccased persons, [ refuse 
to interfere with the discretion exercised 
bythe learned Sessions Judge in the case 
ot Raj Mata who is an old woman and 
suffering with heart trouble. In the special 
circumstances of the case, I grant bait to 
Kunwar Sa:ib. He will execute a personal 
bond of Rs. 1,00,000 with two sureties of 
Rs. 50,000 each to the satisfaction of the 
District Magistrate, which means that I 
make thead interim order of bail passed 
by me on August 19, 1939, absolute. 


D. Order accordingly. 


anme 


SIND JUDICIAL COMMISSIONER'S 
` COURT 


Miscellaneous Appeals Nos. 50 of 1936 and 
26 of 1937 
October 3, 1938 
Davis, J.C. AND TYABJI, J. 
Shrimati GOPIBAI pjo MULCHAND 
AND ANOTHER~—APPELLANTS 
versus 

OHUHERMAL MULCHAND—Raspoynaat 

Evidence Act (I of 1872), s. 114—Mother and 
daughter dying together in earthquake—Presumption 
that mother died first, tf canbe drawn—OCiril Pro- 
cedure Code (Act V of 1908), s. 47, O. XXII, rr. 12 
3, 4—Order on application to bring legal represen- 
tatives of deceased decree-holder on record, if jalla 
under s. 47—Whether appealable—O XXII, rr. 12, 
3, if apply — Hindu Law — Succession—Stridhana’ 
—Maiden—Step-brother v. unmarried  sister—Kvi-, 
dence—Appreciation of, by Appellate Coure. 

Where mother and daughter have together met with 
their death in earthquake and there is no reliable 
evidence to prove which of the two died first, there 
can be no presumption inlaw thattheelder died 
before the younger. Wing v. Angrave (4), followed, 
Powell v. Streatham Manor Nursing Home (5), re- 
ferred to. 


An order passed on an application in execution 
for bringing the legal representatives of the deceas- 
ed decree-holder on record, falls under 5.4%, Oivil 
Procedure Oode, and is appealable and provisions 
of O. XXII, rr. 12, 3 and 4 are not applicable, 
Showkomal v Nichumal (4), relied on, Jang Baha- 
dur v. Bank of Upper India (2), referred to, Khem- 
eagle v. Raghubir Singh (3), followed. [p. 7:8, col, 


According to the Hindu Law of succession, 
stridhana of a maiden, would go first to her uterine’ 
brother, then it would go to her mother; then to 
her father; and then her father’s heirs in order’ 
of propinquity. Where a Hindu maiden dies leaving 
behind her unmarried sister and step-brother, the 
step-brother is the legal representative of the deceas- 
o 2 as her sitridhana is concerned. [p. 720, 
col. 2. l 

if evidence on oath coming from the mouth of a 
witness whom the Judge has seen is such that he 
cannot believe it, and there is good reason for his 
disbelief, this makes no difference to th& general: 
principle that a Court of Appeal will not -perfer. 


e 
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its own apprediation of the oral evidence to that 
of the trial Judge. [ibi 

Misc. A. against the orders of First Olass 
SubJudge and First Assistant Judge, 
Hyderabad, dated August 12, 1936, and 
May 15, 1937, respectively. 


Mr. Bhagwandas Amulrai, 
Appellants. 

Mr. Hukumatrai M. Eidnani, for the 
Respondent. 


Davis, J. C.—This appeal No. 50 of 1936, 
ig an appeal against the order of the 
First Class Subordinate Judge upon an 
application made in execution of a decree 
of one Papurbai, widow of one Dewan 
Mulchand, who died in October 1929 and 
left a will in which he bequeathed certain 
moneys to his widow and made provision 
for the marriage of his daughters. Tuis 
Dewan Mulchand also left a son Chubermal 
who became insolvent and in fact it was 
due to this son’s mismanagement of his 
father’s business that Papurbai, his step- 
mother, was compelled to bring a suit 
against him in which she obtained a decree, 
in executicn of which, this application was 
made; and the Subordinate Judge wLen 
he dealt with this execution application 
out of which this appeal arises, also dealt 
with two other applications arising out of 
the insolvency of this Chuhermal. One 
was made by the Official Receiver of the 
estate of the insolvent Chuhermal and the 
other was made by the‘insolvent’s son, and 
the Subordinate Judge dealt with all these 
three applications together. But we will 
deal first with his order in this execution 
application and so far as this appeal is 
concerned, it affects only Rs. 10,000 ieft by 
Dewan Mulchand to his daughter Mathuri- 
bai who died in the Quema earthquake 
with her mother Papurba), and in fact the 
only question in dispute before us is one 
of fact whether Mathuribai died before her 
mother Papurbai, because if she died betore 
her mother Papurbai, as she was a maiden, 
this legacy of Rs, 10,000 would go to Kala- 
wantibai, her maiden sister, who is the 
appellant in this appeal. 

The Suburdinate Judge in his judgment 
dealt with four items of property involved 
in the suit of Shrimati Papurbai. On 
was an item of Rs. 10,000 payable to 
Papurbai under the will of her husband 
Dewan Mulchand and about this there is 
now no dispute. It has gone to Kalawanti- 
bai, the surviving unmarried daughter, and 
no cross cbjections have been filed against 
the order of the Judge on this point. As 


for the 


g 
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regards the Item Ne, 2 of Rs. 10,997-9-4 
with interest due to plaintiff Papurbai, 
upon a deposit, by Dewan Mulchand, there 
is again no dispute. This has also gone 
to Kalawantibai, the unmarried surviving 
daughter. So far as Item No. 3 is concerne 
ed, an item of Rs, $0,000, being a sum 
of Rs, 10,000 each bequeathed to each 
daughter forthe purpose of her marriage: 
agaim there is no dispute as regards the 
legacy of Gopibai, the married daughter, 
who is alive and Kalawantibai, the unmar- 
ried surviving daughter, each of whom 
takes Rs. 10,000; but the dispute is about 
Rs. 10,000 bequeathed to Matnuribai, Item 
No, 4 to which this suit of Shrimati Papurbai 
related was as to the half-share of Bhag- 
wani in the residue of Dewan Mulchand'‘s 
estate, Bhagwani died as a minor in 1910 
and there is now no doubt that this half- 
Share goes to the insolvent Chuhermal as 
did the other half-share under the will of 
his father, So the only question we have 
to decide is, who is the legal representa 
tive of Mathuribai, ‘The application in 
execution was an application to join Gopi- 
bai, wife of Gobindram defendant No. 2 
in the suit and Kalawantibai, daughter of 
Papurbaj, defendant No, 4, as the heirs of 
the plaintiff Papurbai and Mathuribai, de~ 
fendant No. 3; and tne order we pass upon 
this application depends upon whether 
Mathuribai died before Papurbai in the 
ce earthquake in which both met their 
death. : $ 


A preliminary objection was taken in 
appeal tothe appeal lying at all against 
an order upon this application in execution 
to join Gopibai and Kalawantibai as legal 
representatives of Shiimati Papurbai and 
Mathuribai in execution proceedings, The 
learned Advocate argued that O. XXII, 
r. 12, and ir. $ and 4, Civil Proeedure 
Oode, under which the applications in 
execution are purported to nave been made 
do not apply. His argument is that the 
applicants must take upon themselves this 
responsibility of deciding wno are the legal 
representatives of Papurbai and Mathuribai 
and cannot ask the VUourt to decide this 
question for them. But a similar objection 
was taken in Showkomal v. Nichumat (1). 
In tbat case it was pointede out that ihe 
qyuestion as to whether an application such 
as has been made in this case can pe made 
was decided in the aflirmative -by the 
Privy Council in Jang Bahadur v. Bank of 

Q) 24 S L R 195; 123 Ind. Cas. 303; A IR 1980 
Sind +683; Ind. Rul. (1930) Sind 111, 
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Upper India (2), It is pointed out in the 
Sind case Showkomal v. Nichumal (1) that 
no application could be made by a legal 
Tepresentative to be joined as such until 
his right as legal representative had 
been recognized and that if the legal 
Jepresentative is precluded from naving 
his right decidéd and recognized, he would 
be precluded from making an application 
under r. 16, In an Allahabad case, 
Khemsingh v. Raghubir Singh (3) which is 
a case in point, it Las been laid down that 

“the decision ofe Ovurt in execution proceedings 
*adjudicating upon the claims of certain persons 
who asserted that they were the legal representa- 


tives of a deceased decree-hulder 1s appealable 
under s. 47, cl. (3), Civil Procedure Code.” 

2 that judgment tne learned Judges 
Sala: 

“There can be no doubt that O. XXII, r.5, Civil 
Procedure Uode, has no application to the present 
case. The controversy has arisen during the execu- 
tion of a decree. Ordinarily, therefore, s. 47 would 
be the only section which would apply to the case. 
As for the argument that it wasonly for the decree- 
holder himself to say who would be brought on 
the record as the legal representative of the 
deceased judgment-debtor, it has to be pointed out 
that the legal representative of the judgment-debtor 
i8 not entitled tu bring a suit of his own to 
have any question that arises in the execution 
decided.” 

The Judges went on to say tbat they 
were decidedly of tne opiuion that the 
case came ‘under cl. (3) of s. 47, Oivil 
Procedure Oode, and that an appeal lay; 
and the learned Advocate for the. respond- 


ent did not, ‘after reference was made to 


these rulings, “piess his objections. 

- Now so far as the question ot the death 
of Mathuribai is concerned, the learned 
Advocate for the appellant Kalawantibai 
attacked the judgment of une learned Juraze 
upon two grounds: firstly, he said that ne 
has left unaecided the question as to who 
died tiret,Matnuribai or Papurbai and that 
there can be no presumption in law tnat toe 
elder died before tne younger; and secondly, 
that he nas not correctly appreciated the 
evidence of tue two witnesses, Tejumal, the 
maternal uncle, and Gopivai, we sister, 
who say that when Matnuriba: was taken 
out of toe ruins of the tallen house, she was 
dead and Papurbai lived for a few minutes 
after her rescue. Now ıb 18 true thas there 
is DO presumption in law that tue elder died 
before the youuger. ‘he case im points 
Wing v. Anyrave (1), acase of tne House 

(24) 30 Bom, u k 13:3; Lu’ Ind. Uas. 417; a LR 
1946 PO 162; 551 A Yu; 3 Luck. 314;5 OW N 
502; 32 U W N 79y; 26 A L J ööl; a8 U L J 23; 28 
L W 25; 65 M L J 545; (1923) MW N b63 4P O). 

(3) 47 à 360; 86 Ind. Gas. 1048; A ]1Rivza All 


(4) (4861) 30L J Oh. 65;8H LO 183, 
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of Lords, where the Lord Ohancellor in 
giving judgment said that a Mr. and 
Mrs. Underwood had both left a will in 
which they left their property to the survivor 
and the question was which outlived the 
other in a shipwreck in which both lost their 
lives. The point of view from which such 
cases can be regarded may be gathered 
from the statement of material facts as 
set out in the reported case which are as 


follows : 

“On October 13, 1853, Mr. and Mrs. Underwood 
and their three children embarked on board the 
Dalhousie, 14U0 tous burthen, lying in the Thames , 
and bound for Australia, which vessel was wrecked, 
on October 19, following, off Beachy Head, on the 
coast of Sussex, when all the passengers and all 
the crew, except Joseph Reed, a seaman, perished. 
From his evidence, it appeared that Mr. and Mrs, 
Underwood and their two sons were all washed 
overboard together by a wave which broke violently 
over that part of the vessel where they were stand- 
ing clasped together, that he never saw them 
again, but he had no doubt that they were swept 
iuto the whirlpool caused by the heave of the ship's 
counter while on her starboard beam ends, and that 
it must have taken them duwa, none of them ever 
coming in sight again; und that he did not think 
any swimmer could have struggled against the 
whirlpool so as to have coms up again. Joseph 
keed afterwards lashed the daughter, Oatherine 
Underwood, toa spar, and cul the lashings which 
attached the spar to the ship and it was washed 


overboard, and he saw her alive and floating upon 


the water. The Captain was also lashed to this spar, 
and several other persons hung to it and the ship 
afloat about ten minutes after the spar got clear, 
at which time Reed was on the boat's chuck, from 
which he was subsequently picked up. Catherine 
Underwood had not been since heard of, and Reed. 
had no doubt that she was lust. . , 

John Underwood, when he embarked was about 
forty-three years of age; he was in robust health, 
and be was a good swimmer. His wife was about 
forty years of age; she was in a weak state of 
health, and she could not swim; their three chil- 
dren, Uatuerine, Frederick and Alfred, were , of 
the respective ages of eighteen, fifteen and thirteen 
and were unmarried,” 


And then the Lord Chancellor went on to 
say ia his judgment as lollows : 

“ For that purpose the wills of the husband and" 
of the wife were relied on ; and it was argued that 
the evidence justified the inference that the hus- 
band surviveu the wue, so that, uuder her will 
the wavle vested in the nusband, whose will carried 
the property to Wing, the children having all died 
before an interest vested in them. ‘he Master of 
the kols and the Lord Chancellor decided that 
tuere was no such evidence, and they were right. 
According to our law (unlike the Code Napolean,- 
which hau been relied on) where two individuals 
perished irom the same calamity, taere was no in- 
Terence of law asto age or sex which was the. 
survivor, ‘Chere must be evidence of the fuct, aud; 
the onus probandi lay on the party who asserted 
the affirmative. There certainly was some evidence 
here thas the husband bad survived the wife but 
there wus also evidence on the other side; and 
it was impossible to say that the two learned 
Judges in the Court below were wrong in deter- 


720 
mining that the evidence of the husband surviving 
was not sufficient to justify a decision to that effect. 
This being a question of fact, the House could 
derive no assistance from the various cases cited, 
where Judges under other circumstances had held 
a particular person to have been the survivor of two 
who had perished by the same calamity. 


There was no foundation for the supposed doctrine 
that where the evidence left it doubtful which of the 
two individuals died first, there was a presumption 
of law that they died at the same time. 


Now in this case there is the evidence of 
Tejuma) as tothe death of Mathuribai that 
she died previously to her mother; this 
statement is tothe benefit of the appellant 
Kalawantibai. This Tejumal was himself 
living in the house in Quetta with bis sister 
Papurbai, Mathuribai, her daughter and 
Papurbai’s two other daughters, Gopibai 
and Kalawantibai. He stated ilat when he 
took out Papurbai and Mathuribai from the 
ruins of the house in which they lived, 
Mathuribai was dead and Papurbai had 
some life in her. Gopibai, Papurbai's 
married daughter, gave evidence two anda 


helf months later and her evidence on 


commission corroborates the evidence of 
Tejumal. Now as to Tejumal's-evidence, the 
Judge says that he could not possibly 
believe that in the confusion and terror that 


must have followed this disaster, Gopibai. 


and Tejumal could possibly have played the 
parts to which in‘their evidence they 
testify. 


they could not be expected in times of such 
disaster toshow the courage and hardihood 
of countrymen. 


We cannot also believe that the learned 


Judge was wrong in his appreciation of the’ 


evidence of this Tejumal and Gopibai, 
‘Tejumal, he saw, and the Judge formed the 
opinion that he could not play the part he 
claimed in the rescue of his sister and his 
niece in this calamity.. 
Gopibai can be of very little value. She 
gave evidence on commission two and a 


half months after Tejumal gave evidence. ` 
we can. 
attach little importance to the evidence of. 


The Judge did not see her and 


this young woman who apparently was not 
prepared to go and give evidence even in 
the Judge's. Ohamber. 
force in the contention of the learned Advc- 
cate for the respondent that this Oourt 
though a Oourt «f Appeal upon facts will 


not lightly interfere with the tinding of the 


trial Judge on facts and he has referred us 


tothe case in Powell V: Streatham Manor- 
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Gopibai and Tejumal were both’ 
injured, and bearing in mind that these. 
people belonged to a Hindu Bania family, 


The evidence of. 


There is abundant: 
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Nursing Home (5) where this question is 
discussed at great length by the learned 
Lords. It is urged on benalf of the appel- 
lant that in that case there was a conflict 
of evidence, while in the present case, taere 
is no such conflict.. Toere is no evidence 
in rebuttal of the evidence of Taju- 
mal given on oath. But if evidence 
on oath coming from the mouth of a witness 
whom the Judge has seen is such that he 
cannot believe it; and there is good reason 
for his disbelief, this makes no difference 
to the general principle laid down by the, 
House of Lords that a Qourt of Appeal will 
not prefer its own appreciation of the oral 
evidence to that of the trial Judge. We 
have uo reason to suppose, on the contrary 
we have good reason to believe, that the 
Judge was right in his appreciation of this 
witness's evidence and in its rejection, Wa 
are, therefore, not in a position where it can’ 
be said whether Mathuribai or Papurbai 
died first. We only know that they are 
both dead. 

We must then look for Mathuribai's heirs 
among the living. So far as tais Re. 10,000 
of Mathuribai is concerned, according to the’ 
Hindu Law of succession, being ‘siredhana 
of a maiden, it would go tirst to her uterine 
brother, but there is none; then it would 
go toher mother who is dead ; taen to her, 
father who is dead; and then to her father's: 
heirs in order of ‘propinquity {see Mulla’s. 
Hindu Law, Edition 8, p. 139) and thié is, 
her step-brother, Ohuhermal, tne iasolvent., 
While therefore ` we can understand the 
desire that the money of the sister Mathuri-. 
bai should pass rather to her unmarried. 
sister Kalawantibai thao to her insolvent, 
step-brother, nevertheless upon the facts 
and upon the law of Hindu succeseion as. 
stated which the learned Advocates do not 
dispute, we must agree with the order of, 
the Subordinate Judge, that as far as this , 
Rs, 10,000 is concerned, the legal represen- . 
tative of Mathuribai is her step-brother , 
Chuhermal and he should be joined as. 
legal representative so far as this Rs. 10, 000 ` 
is concerned, and the appeal must fail. 

We have then to deal with Miscellaneous , 
Appeal No. 26 of 1937 which is against the , 
order of the Assistant Judge wao heard an | 
appeal against this same order of the Sub- . 
ordinate Judge, so far as it related to the. 
two petitions in insolvency; and for ihe 
appellant, the same Kalawantibai, it is said - 
tuat under 6. 4, Provincial Insolvency Act, : 
the Subordinate Judge was not competent 


(5) (1935) A U 243; 104 LIK, B 304; 152 LT. 563; 
79 8J 179; 51 F.L R280, 
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Ko deal with the claims of the insolvent: 


Chuhermal as against a third party but the 
learned Advocate for the appellant himself 
has stated that as we have decided who is 
the legal representative of Mathuribai, so 
far as this Rs. 10,000 is concerned, so the 
appeal against the order of the Assistant 
Judge isone of academic importance only, 
for it is on the same point. We think, itis 
@ matter of little importanee, whether the 
order of the Judge be deemed to be an 
order passed by him as a Subordinate Judge 
in, execution proceedings or as a Judge 
sitting in insolvency. The same question 


is to be decided whether it be on appeal. 


against an order of execution, ora second 
appeal within the provisions of s. 75, Pro- 
vincial Insolvency Act, against an order of 
she Assistant Judge on appeal against the 
order of the Subordinate Judge in his in- 
solvency jurisdiction, The question in 
sither case is who is the legal representative 
of Matburibai. Therefore ihe question of 
aw which can only be argued is Miscel- 
neous Appeal No, 26. of 1937 which is 
whether the Judge in his insolvency juris- 
liction could decide this question, is of no 
mportance, because it is clear he could 
Necide it and has decided it as a Subordinate 
fudge in the execution proceedings before 
aim, This Appeal No. 26 of 1937 must 
hherefore also be dismissed. 

_One small point however remains. The 
advocate for the appellant claims that the 
wo Receivers in charge of the property of 
“apurbai appointed by the Court in the 
‘curse of the execution of the decree and 
a charge also of the three legacies to the 
vaughters which are charged upon the 
state, have been ordered by the Judge to 
ay, Rs. 200 as fees to the Advocate appear- 
ag for Chubermal, the insolvent, and that 
e proper persons to pay fees are not the 
Receivers in charge of Papurbai's property, 
ut the Official Receiver in. charge of the 
igolvent's estate. It appears to us clear 
xat the Receiver referred to in the order of 
ag. Subordinate Judge dated August 20, 
336, appearing at p. 42 of the paper-book 
dust be the Official Receiver in charge of 
ne. ingolvent’s estate and no doubt or ambi- 
wity on this point should therefore arise. 
‘hese two appeals therefore are both dis- 
issed with costs. - - : 

B. Appeals dismissed, 
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.. October 31, 1938. 
ADDISON AND Ram LALL, JJ. 
KEWAL KRISHAN-—Piarntize— 
APPELLANT 


1 VETSUS 

JAIN BROTHERHOOD, LUDHIANA. 

AND CTAERS—DEFENDANTS— RESPONDENTS 

Pre-emption—Suit for—Purchase simultaneous with. 
purchase’ of house in dispute, if can defeat pre-emp- 
tor's title. y : 

-The vendee candefeat the rights of the pre-emptor 
by-acquiring other property which give him an equal 
right with the pre-emptor after his first purchase but 
beforethe institution of the suit. Similarly a pur- 
chase of property after the institution of the suit, 
which has the effect of giving the vendee an equal 
right of. pre-emption with the. pre-emptor, ia sufficient 
to defeat the suit. Therefore there can be no reason 
why a purchase, simultaneous with the purchase of the 
house in dispute, should not defeat the pre-emptor’s 
title. It cannot be said that at the moment of the 
purchase the pre-emptor hadany right of pre-emption. 
over the property claimed, superior to that ofthe. 
vendee and, unless he can show that he had the 
burdenlying upon him, the suit must fail. If the 
vendee can defeat X'e claim (by buying property 
prior or subsequent to the institution of the suit) he 
can defeat it by buying such other property 
simultaneously with the property in dispute. Dhanna 
Singh v.Gur Bakhsh Singh (2), commented upon and 
Rattigan, J.’s views approved. Het Ram v. Dalehand 
(8), Hayat Bakhsh v. Mansabdar Khan (4) and 
Abdul Rahman v. Rashid Ahmad (5), referred to. 
[p. 723, col. 2.) 

F. A. from the decree of the Sub-Judge, 
Ta Olass, Ludhiana, dated January 31, 
1938. 

Messrs. Mehr Chand Mahajan, Vishnu 
Datta and Mangur Qadir for Mr. Vir Sen 
Sawhney, for the Appellant. 

Messrs. Jagan Nath Aggarwal and Mela 
Ram Aggarwal, for Respondent No. 1, 

-Addison, J.— The plaintiff, Kewal 
Krishan, sued the defendants, namely the 
Jain brotherhood, Ludhiana, and Tilak Ram, 
for possession by pre-emption of a house, 
sold by the Official Receivers in the insol- 
vency of the firm of Banarsi Das-Kapur 
Chand, owned by Tilak Ram, to the Jain 
Brotherhood by a sale-deed dated March 11, 
1934, the consideration being Rs. 16,000. 
The suit was resisted on various grounds 
and has been dismissed. Against this 
decision the plaintiff has appealed. 

The property purchased by the Jain 
Brotherhood consisted of a large oblong 
house and two shops adjoining and touche 
ing this house but not in the same line. 
The doors of the two shops opened on to 
Iqbal Gunj Road, while the house entrance 
is in the Rupa Mistri Lane. The two 
shops occupy a very small area compared 
to the house. The trisl Judge went to the 
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spot and has found that the” 
for the building of the shops ar 
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size than those used for the building of the 
house and appear to be very old. In olden 
days bricks made in India were very small, 
There is no connection between the oblong 
house and the two shops, which touch the 
house at one corner but which project out 
from it. Even the plaintiff's witnesses had 
to admit that the two shops had been used 
as shops for 20 years and that they have 
no connection with the house except that 
they touch it. The word “attached” is 
sometimes used in the English record of 
the evidence but it is clear from the ver- 
nacular record that this word is used in the 
sense of ‘adjacent.’ At present, they are 
still used as shops. There is a bazar in 
the street into which the two shops open. 
Even the plaintiff had to call them shops. 
In the evidence, it was stated that one 
could not get on tc the roof of the shops 
except through the staircase in the house. 
This may be so but that does not mean 
that the shops make up one property along 
with the house. It would be easy to get 
on to the roof by building a staircase in 
the shops or by a ladder from the street. 
The evicence iherefore establishes that 
these two shops are distinct properties, 
apart from the house, ‘Ihe mere fact that 
they were sold by the Receivers in insolvency 
by one sale deed is of no consequence. 
Many properties can be disposed of by one 
deed.- In fact, the plaintif in this case 
purchased the shop, on the footing of which 
he seeks to preempt, from the same 
Receivers in insolvency and at the same 
time he purchased another property in 
another locality by the same deed. ‘This 
sale deed in tavour of the plaintiff by the 
Receivers is important as the western 
boundary of the shop, which the plaintiff 
bought, is given as the shops of Banarsi 
Das-Kapur Chand while the northern boune 
dary is given as the house of the same 
firm. The insolvent firm thus appears to 
have had three shops and the one house at 
this place. One shop was purchased by 
the plaintiff and the house and two 
shops were purchased later by the Jain 
Brotherhood. On the evidence, therefore, we 
are satistied that the conclusion of the trial 
Court is correct that the two shops pure 
chased by the Jain Brotherhood are not 
part of tue house but separate entities. 

This takes us to the second matter in 
dispute. lt is admitted that, though the 
shop of the plaintiff adjoins the shops pur- 
chased’ by the Jain Brotherhood, no pre- 
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icks used: ‘emption is possible under the law with 
eof smaller ` 


respect to the shops. Counsel for the plain- 
tiff-appellant, however, argued that he could 
pre-empt the house as the shop he purchased 
in 1933 touched the house. Against this 
it was argued that, as the shops purchased 
by the Jain Brotherhood must remain the 
property of the Jain Brotherhood, they 
also had two shops adjoining the house 
in dispute and were thus in the same posi- 
tion with respect to pre-emption as the 
plaintiff who had one. At one time it was 
held by the Chief Court of the Punjab that 
where the owner of the adjoining house 
sues for pre-emption in respect of one of 
two houses sold, to which his right alone 
extends, a vendee is not entitled to say 
that, by reason of his having under the sale 
deed become the owner of the other house, 
he stands on an equal footing with the 
plaintiff :both being owners of adjacent 
houses}. This was so held by a Full Bench 
in Sanwal Dasv.Gur Prasad (1) It was 
also held by the same Full Bench in 
Dhanna Singh v. Gur Bukhsh Singh (2) that 
in a suit for “pre-emption, based on the 
ground that at the date of sale the pre- 
emptor was a proprietor in the village in 
which the property sold is situate and the 
vendee was not, the vendee cannot defeat 
the plaintiff's claim by becoming a pro- 
prietor in the village, whether by gift or 
otherwise, after the date of the institution 
of the suit but before the passing of the 
pre-emption decree. 

The Full Bench decision of the ChieM 
Court in Dhanna Singh v. Gur Bukhsh 
Singh (2) has already been dissented from» 
by this Gourt. It was held in Het Ram v 
Dalchand (3) that the plaifitiff in orde» 
to maintain a suit for pre-emption shoul 
have the right to preempt on three dates» 
namely, (1) the date of the sale, (2) th» 
date of the institution of the suit, and (3 
the date of the first Oourt’s decree. ke 
another decision of a Division Bench, Haya 
Bakhsh v. Munsabdar Khan (4), it was hel 
that a vendee, whose purchase is otherwis- 
open to attack, can defeat the pre-emptor’ 
title by removing his defect pendente lit 
and clothing himself with a status equom 
to that of the pre-emptor. Thus, the” Claim 
of the plaintiff can be defeated if: befor 


Q) 90 P R 1909; 4 Ind. Cas. 479; 147P LO 
1909 ary 


(2) 91 P R 1909; 4 Ind. Cas. 337; 148 P L 
1909; 151 P W R 1909 (F. B.). 

(3) 14 L 421; 141 Ind. Oas. 535; AI R 1933 Lab» 
481; 34 P LR 101; Ind. Rul. (1933) Lah. 139. ; 

(4) 16 L 921; 160 Ind. Oas. 826; A I R 1935 Lah. 52 
37 P LR 873; 8 R L 616. to l 
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obtaining thé decree he loses his preferen- 
tial right, even if he possessed it at the 
time of the sale as well as at the time of 
the institution of the suit. The dissentient 
judgment of Rattigan, J. in Dhanna Singh 
v. Gur Bukhsh Singh (2), was approved. 
Nothing was said about Sanwal Das v. Gur 
Prasad (1) as that was not in dispute. 
Another Division Bench decision to the 
same effect is reported in Abdul Rahman v. 
Rashid Ahmad (5), where the Privy Council 
decision to the same effect reported in 
Huns Nath v. Ragho Prasad Singh (6) was 
relied upon. There is thus no question that 
Dhanna Singh v. Gur Bukhsh Singh (2) 
was wrongly decided and it now remains 
to be settled whether Sanwal Das v. Gur 
Prasad (1) was also wrongly decided. The 
following remarks of Rattigan, J. one of 
the two dissenting Judges, occur at pp 348 
and 349* of Sanwal Das v. Gur Prasad (1): 

“The case is this. A buys two houses B and O by 
one sale deed. These two houses adjoin each other. 
X has for sometime prior to this sale, been owner of 
house D, which adjoins house O. X sues to pre-empt 
house O. To this claim A replies ; 

‘By the very saledeed by which I purchased house 
C, I became owner of the house B, which adjoins 
house C. As regards house O, therefore I was in 
exactly the same position as the claimant, at the 
time when his alleged cause of action arose, that is 
to say, I,was at the date of the sale an owner of 
smmoreble property adjacent to the property claim- 
ed. 

In my opinion, given with all due deference, A's 
reply is a complete defence. It is admitted that if 
Ahad bought house B five minules before he pur- 
chased the house C, his position would be impreg- 
nable. This proposition is conceded. There is also 
ample authority for the proposition that if A had 
prior to the institution of the suit by X sold the 
house O to a person who had a superior right to or 
even an equal right with A, the latter's claim must 
fail, Further,there is good authority for the view 
that the vendee can defeat X's right, by himself pur- 
chasing subsequently tothe date of the sale of the 
property in dispute, property from a person who by 
virtue of such property has an equal right of pre- 
emption with X. Itis said that in this latter event, 
the vendee puts himself merely in the position of the 
former owner of that property, Admitting thatthis 
is so, I fail to see why he cannot put himselfin such 
position by buying that property simultaneously with 
the property in dispute; but be this as it may, we 
have it established that the vendee can defeat X's 
claim by purchasing other property which putshim 
on a level with A) either immediately before or im- 
mediately after the sale to him of the property in 
dispute.-. Is it logical to say that though he can so 
defeat X's claim, he cannot defeat it by buying such 
other property simultaneously with the property in 
dispute? I confessIam not myself able to appreciate 


4 

(5) A TR 1937 Lah. 182; 172 Ind, Cas. 398; 39 P L R 
121;10R L 31, 

(6) 54 A 189; 136 Ind. Oas. 402; A IR 1932 PO 57; 
59 I A 133; 9 O W N 127; (1932) AL J 190; Ind. Rul. 
(1932) P 098; 33 L W 343; 62 M L J 544; 55 OL J 
416 (P O). 

*Page of 90 P. R. 1909-1184] 
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thée-differenés. “It is urged, however, that the pre- 
emptor X has aright to claim the property sold and 
this right exists in a potential form, prior to the sale 
to the vendeeand that such sale isa violation of this 
right. I cannot admit the correctness of this pro- 
position . . +. > . . No parson can be said 
to have aright toclaim pre-emption until asale has 
taken place nor till then has he any cause of action 
against any one.” y 

Robertson, J. who agreed with the above 
view remarked as follows : 

“After carefully considering the view expressed by 
the learned Chief Judge and my brother Reid and 
the judgment of my brother Rattigan, I am con- 
strained to agree with the view taken by Rattigan, J. 
I need not recapitulate what he has said. Briefly I 
have come to my conclusion mainly on the ground 
that I think that it cannot be said that at the moment 
of the purchase the pre-emptor had any right of pre- 
emption over the property claimed superior to that 
of the vendee and that unless he can show that he 
had the burden lying upon him, the suit must fail. 
A right of pre-emption is not one which is to be held 
‘sacrosanct’ and if we are to lean one way or the 
other, other things being equal, we should lean rather 
against the interference withthe general rights 
of free contract by a vendor than in favour of such 
interference on a Claim set up by a plaintiff.” 


It is difficult to add anything else to the 
arguments given by these Judges. It has 
always been admitted that the vendee can 
defeat. the rights of the preeemptor by 
acquiring other property which gave him 
an equal right with the pre-emptor after 
his first purchase but before the institution 
of the suit. This was not disputed in the 
two Full Bench cases referred to. It has 
now been settled that a purchase of pro- 
perty after the institution of the suit, which 
has the effect of giving the veadee an equal 
right of pre-emption with the pre-emptor, 
is-sufficient to defeat the suit, this principle 
having been approved by their Lordships 
oi the Privy Council. Logically therefore 
there can be no reason Why a purchase, 
simultaneous with the purchase of the 
house in dispute, should not defeat 
the pre-emptor’s title. As Robertson, J. 
remarked, it cannot be said that at the 
moment of the purchase the pre-emptor hada 
any right of pre-emption over the property 
claimed, superior to that of the vendee and, 
unless he can show that he had the burden 
lying upon him, the suit must fail. Is it 
logical to say that though he can defeat 
Ks claim by buying property prior or 
subsequent to the institution of the suit) 
he cannot defeat it by buying such other 
property simultaneously with the property 
in dispute. In our view, there is no distinc- 
tion. As no other point was argued, the 
appeal fails and is dismissed with costs. 


D. Appeal dismissed. 
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SIND JUDICIAL COMMISSIONER'S 
. COURT 


©.. Full Bench | 
Civil Revision Applications Nos. 12 
and 47 of 1937 
3 February 2/, 1939 
Davis, J. O. Toso AND Weston, JJ. 
KISHINOHAND CHANGOMAL AND 
ANOTHER-——APPLIOANTS 
7 ~ n versua |. be 

TAKHITRAM TULSIDAS—Opponent 

Otvil Procedure Code (Act V of 1908), Sch. II, 
Para, 15, ss. 109, 115—“Eapression on being otherwise 
valid", scope of-—When considering objections to award 
under Para. 15, objections to validity of reference: if 
can be considered—Decision of Judge, question affect- 
ing his own. jurisdiction, if makes any difference ~ 
Validity of order setting aside award, if can be 
attacked in appeal under s.-105 — Such order, if 
decides case, within meaning of-s, 115. 

There is nothing in the words “or being otherwise 
invalid" in Para. 15, Scb. II, Oivil Procedure Code, 
themselves or in their context to limit their opera- 
tion to cases. where an award is invalid-only on the 
ground of something done after the reference and not 
before or in the reference itself, The words “or 
being otherwise invalid” include within their mean- 
ing questionsrelating tothe validity of a reference, 
It is, therefore open to the trial Court in considering 
objections to anaward under Para, 15, toconsider and 
decide objections raised to the vaildity of the 
reference. [p. 726, cols, 1 & 2.) 

[Case-law relied on.) 

it makes no difference if thereby a Judge may find 
that his own order of refereuce is invalid or find that 
he must thereby re-cousider any previous order he 
has passed on thisquestion, It also makes no differ- 
ence if thereby the Judge must decide questions 
which affect his own jurisdiction because his decision 
on questions of jurisdiction will be subject to revision 
or appeal on the principle that a Court cannot be the 
fina] Judge on the question of its own jurisdiction, 
Emnabai Hassan v, Fakir Muhammad (16), Over- 
ruled. Rochanbai Udhomal v. Motumal Shewaram 
(15), relied on. [p. 727, col. 2.3 

The validity or otherwise of an order setting aside 
an award affects the decision of the case within the 
meaning of s. 105, as a simple question of jurisdic- 
tion would affect the decision of a cage ; and hence the 
validity of an order. setting aside an award can be 
attacked in appeal under the provisions of s. 105, 
Civil Procedure Code. Nasarwanji Hormusji v., 
Yamehetji Naorojt (19), relied on. [p. 728, col, 1.) 

Whether an order does or does not decide a case 
within the meaning of s, 115, Civil Procedure Code, 
must be considered in each case, and there is no 
anomaly in holding that an order directing an 
award to be filed does deoide acase within the 
meaning of s. 115, Oivil Procedure Uode, while an 
order setting aside an award under Para. 15 and fixing 
a suit for final hearing dces not so decide a cage. 
Indo- Persian Trading Co, v. Parmanand Harnamsing 
(irm) (17) and Zenab Sukhio v. Muhammad Haji 
Allandino (18), distinguished. Gobind Das v. Indra- 
wait (21), relied on. [p. 728, col. 2.] 

Reference made by Davis, J. O. and 
Dadiba O. Mehta, J., dated May 24, 1938. 

Mr. D. N., O'Sullivan, for the Applicant 
(Kishinchand Ohangoma)). 
Mr. Dipchand Chandumal, 


Opponent. 


for the 


RisniNoHANn OHANGOMAL v. #AKHTÊRAM fuLsrps (SIND) 


18310 


; OPINION 
Davis, J. C.—There are referred for our 


decision two questions : 

“(1) Whether an order of the Court setting aside an 
award under Para. 15 of Beh, II, Civil Procedure 
Code is an: interlocutory order, or a “case decided” 
within the meaning of s 115, Civil Procedure 
QOode.;" 
and : 

“(2) Whether it is open tothe trial Court in con- 
sidering objections to an award under Para, 15 of the 
Schedule aforesaid to consider and decide objections 
raised to the validity of the reference.” 

This reference tous arose out of a revi- 
sion application against an order of the , 
First Class Subordinate Judge, Hyderabad, 
dated November 21, 1936, in which he set 
aside an award under Sch. II, Civil Proce- 
dure Oode, on the ground that the reference 
itself was an invalid reference, and though 
upon our answer to the first question 
depends the fact whether this Court can 
under s. 115, Civil Procedure Code, consider 
at allan order setting aside an award asa 
“case decided” within. the meaning of. 
8. 115, Civil Procedure Code, it will be cone 
venient to deal first with the second question 
which the learned Advocate for the 
applicant asked leave at first to argue, 
Briefly, the second question raised the 
issue whether the words “or being other- 
wise invalid" enable the trial Uvurt to 
consider and decide the question whether 
the reference itself made by its own order 
is valid or invalid. ‘The learned Advocate 
for the applicant argues that he cannot do 
s93, because Para. 15.of . Sch. II refers only to 
what is done or happens after the reference: 
itself and that any question of the validity 
or invalidity of the reference is outside the 
scope of Para. 15 and can be questioned only 
in revision to this Oourt under s. 115, Oivil 
Procedure Code; moreover, it -involves a 
Judge in the decision of questions on which 
his own jurisdiction is based and which 
indeed may involve him in the decision that 
an order of his own is bad. , 

The applicants’ case may be summarized . 
inthe argument that. the words “or. being 
otherwise invalid” must be construed on 
the principle of ejusdem generis, and the 
learned Advocate relies strongly on „the 
ruling of the Caleulta High Court in -Golnur. 
Bibi v, Abdus Samad (l). "There are, 
however, we think, not only reason and 
convenience but the preponderance of 
judicial opinion against him on the narrow. 
construction of Para. 15 for. which he 
argues, .. quite apart from the very. wide 
meaning of the words “otherwise invalid” 


(1) 58 O 628 a hose 130 Ind. Oas. 209; A IR 1931 ° 
Oal, 211; 35 O W N 238;52 O L J 298, ` 
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themselves. The learned Advocate has 
particularly stressed the argument that 
Ghulam Khan v. Muhammad Hasan (2) 
has been misunderstood, and that if 
rightly interpreted, this judgment of the 
Privy Oouncil was intended to exclude 
‘not only from appeal but also from revi- 
sion questions falling within the provi- 
sions of Para. 15 of Sch. II, saveso far as an 
appeal is provided for in Para. 16, and 
-Para. 16 does not provide for an appeal 
‘against a decision on this question of the 
validity of a reference. 

Tn one way this argument is against him 
for he himself comes to this Court in revi- 
‘sion against an order on this very question 
but he meets this objection by the argu- 
ment that as trial Court has no power to 
‘decide any question relating to the validity 
of a reference under Para. 15, a decision to 
‘this effect is outside the paragraph, and is 
clearly without jurisdiction, and an applica- 
‘tion under s. 115, Civil Procedure Codes, to 
this Court will therefore lie. ‘The learned 
Advocate also meets the objection that the 
‘trial Court cannot be expected to pass by 
all errors in the order of reference which 
may be brought to its notice, by the argu- 
ment that all sufficient power to rectify an 
improper order of reference can be found in 
the provisions of ss, 114 and 151, Oivil 
‘Procedure Code and he refers to a passage 
in Mukerji, J.'s judgment in Golnur Bibi v. 
Abdus Samad (1), at p. 641, where the 
learned Judge points out two ways in which 
a bad order of reference may be rectified; it 
may be reviewed or revised. 

In Golnur Bibi v. Abdus Samad (1) the 
question before the Court was the question 
so frequently raised whether despite the 
provisions of Para. 16 of Sch. Il, Oivil 
Procedure Code, an appeal will lie against a 
decree based onan award on the ground 
that the reference itself was invalid and in 
that case Mitter, J. was of the opinion that 
an appeal would lie contrary, it would 
appear, andas Mukerji, J. pointed out, to 
the decision of the Privy Council in Ghulam 
Khan v. Muhammad Hasan (2) and to his 
own opinion, and Mitter, J. differed from 
Mukerji, J. on that point so that the judg- 
‘ment has not the virtue of unanimity. Both 
thè learned Judges, however, were of the 
opinion that the words ‘tor being otherwise 
invalid” must be construed ‘ejusdem generis 
and that this construction prevented the 
trial Court from considering ‘and deciding 
under Para. 15 questions relating to the 
(8) 290 167; 291 A 51; 25 P R 1902;6 O W N'226; 
8 Bar. 154-(P 0). Sri hort SP a iE: = N 
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Validity of the reference which were not 
questions which could be atgued or con- 
sidered under that paragraph. This judg- 
ment then, on which the learned Advocate 
for the applicant so strongly relies, is not a 
very satisfactory judgment, andin U Sein 
Win v. Central Plumbing Co., Ltd. (3) 
Page, O. J. has discussed at length the 
devisions of the Calcutta High Court on this 
question and pointed out that one Division 
Bench has differed from another Division 
Bench and in certain cases the same 
learned Judge has differed from himself. 
The case that the words “or being otherwise 
invalid” are to be construed ejusdem generis 
and thus exclude from the jurisdiction of 
the Judge under Para. 15 any question of the 
validity of his reference is perhaps best set 
out in the words of Mukerji, J. himself as 
follows (p. 640*): 

“The matter, upon which I most fully concur 
with my learned brother Mitter, J., is the meaning 
that he has placed upon the expression ‘or being 
otherwise invalid’ in cl. (OO) of sub-para. (1) of 
Para. 15. He bas held that the words must refer 
to invalidity of the kind referred to inthe preced- 
ing sentences of the said clause. Whether the 
decision of the Judicial Committee in Ram Pratap 
Chamaria v. Durga Prosad Chamaria (4), inferen- 
tially supports this interpretation or not, thal in- 
terpretation, in my opinion, is the only interpreta- 
tion that the words bear. When the provision 
begins with the restrictive words, ‘but no award 
shall be set aside except on one of the following 
grounds’ to hold that the words ‘or being otherwise 
invalid’ may let in any ground of invalidity, in my 
judgment, would be entirely wrong. I would, there- 
fore, respectfully dissent from such decisions as have 
taken a contrary view. A ground of objection, 
which challenges the validity of the reference, is 
not a ground which may be put forward when 
under Para. 15 the Court is asked to set aside an 
award; the objections to be.taken at that stage 
are objections to the proceedings, as were had before 
the arbitrators. I am of opinion that the Legisla- 
ture has deliberately restricted Para. 15 in this way, 
leaving itto the parties to challenge the reference, 
which is an order of the Court and not an act of 
the arbitrator, by appropriate proceedings. It is 
true that those proceedings are not specifically de- 
fined in the Code, but the fact that no appeal is 
allowed from the decree by no means suggests that 
there are no other means available to an aggrieved 
party to get the order of reference quashed. 'Two 
‘such means may at once be pointed out, by way of 
an application for review and by way of revision. 
However reluctant the Courts may have been in the 
past to resort to 8. 622 of the old Code or s. 115 
of the present one, they are gradually leaning to a 
more liberal view in matters of this kind: See 


(8112 R 675 at p 685; 158 Ind. Oas. 414; AT R 1035 
. 94; 8 R Rang. 3. z 
Bag, O 253; 92 Ind. Oas. 633; A I R 1925P O 293; 
531A1;30 W N 127; 49 M L J 812; 430 LJ I4 
24 A LJ 13; (1926) M W N 96;3 Pat. L R 330; 28 
Bom. LIR 217; 27 P L R 35 (PO. | 
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Kanhaiya Lal vy. Jagannath Pershad (5), Gobind 
Singh v. Bhirgu Nath Singh (6), Merali Visram v. 
Sheriff Dewji (1) and Bhikalal Girdhardas v. 
Acharatlal Lallubhai (8). It would be remembered, 
however, that it has been observed by the Judicial 
Committee in the case of an award, to which finality 
must attach under the law, revision would be more 
objectionable than an appeal, Ghulam Khan v. 
Muhammad Hasan (2), Consequently, the revision 
should be asked for not of the arbitrator's award 
but of the order of the Court. In Ghulam Khan's 
case (2), the application was for revision of the 
award; that is why their Lordships said that. 
“In cases falling under Head 1, the agreement to 
refer and the applicationto the Court founded upon 
it must have the concurrence of all parties concern- 
ed and the actual reference is the order of the 
Court. So that no question can sriss as to the 
regularity of proceedings up to that point.” I res- 
pectfully disagree with those cases, in which it has 
been suggested on the strength of the aforesaid ob- 
servations that an order of reference is not open to 
revision.” h 
These arguments and these conclusions 
are, it is argued by the applicant, supported 
by | reference to the paragraphs of 
Sch, II, for, from Para, 1 onwards they 
proceed in orderly sequence, so that by the 
time Para. 15 is reached, the question of the 
reference has long been passed, and what 
can then be considered are only questions 
relating to the proceedings after the réfer- 
ence and not before. But in our opinion the 
words “or ‘being otherwise invalid” must 
have some meaning, and whether they were 
‘added to Para. 15 to confirm the principles 
of finality explained by the Privy Council in 
Ghulam Khanv. Muhammad Hasan (2), or 
to supersede, as Mulla in his Commentary 
‘on the Civil Procedure Code says, Calcutta 


and other decisions which ailow an appeal. 


from a decree based on an invalid award, the 
fact remains that they must have some 
purpose. It does appear, however, from the 
consideration of the case-law on the sub- 
ject, that they were added to exclude, inter 
alia, from ‘Para. 16 an appeal in a case 
where the validity ofthe reference was in 
-question. Then clearly to be operative at 
‘all, they must have included within their 
meaning questions relating to the validity 
ofa reference. Otherwise, these questions 
‘would not have been excluded from Para. 16 
as wasintended by this addition to it. It 
is indeed difficult to find words wider in 
their scope or meaning than these words 
“otherwise invalid,” and there is, in our 
opinion, nothing in the words themselves 


(5) 43 A 305; 60 Ind. Cas.857; A I R 1921 All. 16;19 
ALd 33 


J 33. 
(6) 46 A G86; 82 Ind, Oas. 16; A I R 1924 All. 788; 
22A L 3 676 


of? 36. B 105; 12 Ind. Oas. 667; 13 Bom, L R 


(8) 49 B 535; 87 Ind. Oas. 910; A IR 1925 Bom, 341; 
37 Bom. L R 423. 
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or in their context to limit their operation 
to cases where an award is invalid only on 
the ground of something done after the 
reference and not before or in the reference 
itself. Therefore, if the words “ or being 
otherwise invalid" include within their 
meaning for one purpose questions relating 
to the validity of a reference, which we are 
of the opinion they do, so they include 
within their meaning these same questions 
for other purposes and generally, and the 
answerto the question, whether these words 
empower a Court to consider objections 
relating to the validity of a reference under 
Para. 15, must be in tke affirmative. And 
this is the opinion of a preponderance of 
judicial authority. 


In U. Sein Win v.Central Plumbing Co. 
Ltd., (3), Pages, O. J., said at p, 685: 

“In Durga Charan Debnath v. Ganga Dhar Debnath 
(9) and Golnur Bibi v. Abdus Samad (1) Mitter, J., 
(with whose opinion on this point Mukerji, J., ex- 
pressed concurrence) held that the words ‘or being 
otherwise invalid’ in Para, 15 (1) (e) of Beh, II 
must be construed ejusdem generis with the two 
preceding grounds of invalidity set out in Para. 15 
(1) (c). I am not confident, however, that it could 
be held that these two grounds form a genus; but, 
be that as it may, in my opinion the contention 
that the words ‘or being otherwise invalid’ must be 
treated as ejusdem generis with the two preceding 
grounds of invalidity has been satisfactorily ange 
wered by Shadi Lal, O. J., in Rala Ram Walaiti 
Ram v. Bansi Lal Jaggan Nath (10). To my mind, 
with all respect to the learned Judges who have 
taken the opposite view, it is clear beyond doubt 
or controversy that the Legislature by inserting. 
the words ‘or being otherwise invalid’ in Para. 15 
(1) (e) intended and provided that every ground 
upon which the validity of the award in law couldt 
be challenged should fall within the ambit of 
Para. 15 (1) of Sch. II and could be relied on as a 
ground for setting aside the award ; thus obviating. 
the difficulty that had arisen by reasonof the rulings 
in Ghulam Khan v. Muhammad Hasan (2), and the» 
decisions in the earlier cases in which it had beep 
held that an award could only be set aside upom 
= our specifically set out in s. 521 of the Code 
of 1882." 


In Rala Ram Walaiti Ram v. Bansi La 
Jaggan Nath (10), Shadi Lal, O. J., said aw 
P. 532 : 

“Jt is to be observed that, prior to the enactmen 
of the Oivil Procedure Oode of 1908, there was a: 
divergence of judicial opinion on the question o} 
whether an appeal would lie from a decree based 
upon an award, when the award itself is invalid 
This controversy was, however, set at rest by the 
Oode of 1908 which enlarged the scope of the grounds. 
for setting aside the award by inserting the word» 
‘or being otherwise invalid’ in Para, 15, sub-para. (1 
cl. (e) of Sch. II, Civil Procedure Code. The awarc 
can now be challenged, not only on account oñ 
irregularities inthe procedure of the arbitrator 


(9) 34 O W N813; 130 Ind, Cas, 137; A IR 1931 Oal. 

109; Ind. Rul. (193 ) Oal. 329. . SR 
(10) 13 L 528 at p 539: 136 ‘Ind. Oas. 11; AIR 1939 

Lah. 239; 39 PL R 163; Ind; Rul. (1932) Lab, 187, 


1939 


bat also on the ground that it was made by a 
person who had not been properly appointed to act 
as arbitrator. This amendment of the law shows 
that the Legislature intended that all objections 
to the award should be determined by the Court 
which made the reference, and that, if that Court 
overrules the objections, including the one impeach- 
ing its validity, the decree based upon such award 
should not be open to an appeal. The learned 
Judges ofthe Calcutta High Court, however, restrict 
the scope of the words ‘being otherwise invalid’ by 
applying the doctrine of ejusdem generis, and hold 
that the invalidity of a reference is not an objection 
ejusdem generis with those specifically mentioned 
in ol, (e), and cannot therefore be made a ground 
,of attack under that clause, It is evidently 
assumed that the invalidity of reference can be raised 
independently of any provision in the Schedule, 
and that the decision of the Court upon it can be 
attacked on appeal. 


It must be remembered that their Lordships of 
the Privy Council made it clear in their judgment 
in Ghulam Khan v. Muhammad Hasan (2), that no 
appeal lay against a-decree passed in accordance 
with an award made in the course of litigation, and 
they emphasized the principle of finality attaching 
to such decree. It was after that pronouncement 
that the Civil Procedure Oode of 1908, was enacted, 
and the addition made to Para, 15, sub-para. (1), 
cl. (e), was intended to give finality to a decree 
based upon an award, irrespective of the nature of 
the objections advanced against the award. It 
was accordingly provided that all objections should 
be urged before the Court dealing with the award, 
and that its decision thereupon should not be chal- 
lenged in appeal. An objection to the validity of 
an award includes an objection impeaching the 
reference upon which the award is founded, and 
the latter objection comes within the purview of 
cl. (e). There is no cogent reason for distinguish- 
ing the one from the other, for the purpose of 
finality attaching tothe decision of theOourt upon 
the objections. ii 


The doctrine of ejusdem generis cannot, in my 


opinion, be invoked to restrict the full and natural - 


meaning of the phrage ‘or being otherwise invalid.’ 
Ordinarily, a general word receives its natural 
meaning, but 8 general word, which follows parti- 
cular and specific words of the same nature as 
itself, may take its meaning from them and may be 
presumed to be restricted to the same genus as 
those words. It is however clear that this rule of 
construction is used only for the purpose of as- 
certaining the intention of the Legislature, and, 
as observed by Maxwell in his book on the Inter- 
pretation of Statutes, Edition 7, at p. 288 the re- 
stricted meaning which primarily attaches to the 
general word in such circumstances is rejected when 
there are adequate grounds to show that it has not 
been used in the limited order of ideas to which its 
predecessors belong. If it can be seen from a wider 
inspection of the scope of the legislation that the 
general words, notwithstanding that they follow par- 
ticular words, are nevertheless to be construed 
generally, effect must be given to the intention of 
the Legislatuge as gathered from the ‘larger survey.’ 
Now, the history of the law on the aubject of 
appaal in cases of arbitration under the supervi- 
sion of the Court points to the conclusion that the 
Legislature intended to give finality to the decision 
of the trial Court on all objections to the award, 
and to restrict the appeal to the solitary case in 
“which the decree is at-variance, or notin accord- 
anos, with the award, and, even then to confine 
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its scope to that part of the decrees which differs 
from the award." 

This is also the view taken by a Full Bench 
of the Allahabad High Court in Mariam 
Bibi: v. Amna Bibi (11). It is pointed 
out tous that on this question the Full 
Bench relied upon the decision of another 
Full Bench in Lutawan v. Lachiya (12), 
and that decision is itself based upon a 
misreading of the Privy Council judgment 
inGhulam Khan v. Muhammad Hasan (2), 
and that the emphasis by the Judicial 
Committee upon the necessity of finality in 
awards would operate to exclude from, 
rather than include in, Para. 15 questions 
relating tothe validity of a reference, but, 
as we have already pointed out, the words 
“or being otherwise invalid,” were intended 
to include in Para. 15, so as to exclude 
from Para. 16, questions relating to the 
validity of a reference. Therefore such 
questions fall, in our opinion, despite the 
rule of ejusdem generis, within the pro- 
visions of Para, 15. To the same effect are 
the decisions of the Bombay High Oourt in 
Mahom:d Va'li Asmal v. Valli Asmal (13), 
and Raojt Narainji v. Ratansi Kanji (14). 

We think, then, that the second question 
must be answered in the affirmative, and we 
think it makes no difference if thereby 
a Judge may find that his own order of 
reference is invalid or find that he must 
thereby re-consider any previous order he 
has passed on this question. We also think 
it makes no differenceif thereby the Judge 
must deside questions which affect his own 
jurisdiction because his decision on ques- 
tions of jurisdiction will be subject ta ree 
vision or appeal on the principle laid 
down in Rochanbai Udhomal v. Motumal 
Shewaram (15) at p. 65, namely that a Court 
cannot be the final Judge on the question 
of its own jurisdiction. We therefore differ 
from the finding in Emnabai Hassan v. Fakir 
Muhammad (16), that the decision of a Judg 
on the question of the validity of a refe 
ence, involving as it does the question of 
his own jurisdiction, even though only 
indirectly is final, and to that extent we 


11) I LR (1937) All. 317; 167 Ind. Oas. 99; AIR 
1957 tL 65: (1936) A LJ 1333; 1937 A LR 130; ORA 
479 (F B). 

(1) 36A 69; 21 Ind. Cas, 989; AIR19L1 All. 446; 
12 A L J 57 (F B). 

(13) 26 Bom. L R 171; 79 Ind. Cas, 723; AI R 1994 


324, 
Bom) 32 Bom L R 339; 126 Ind. Oas. 305; A I R 1930 
Bom. 431; 54 B 698; Ind. Rul. (1930) Bom, 401. 

(15) 31S LR55 at p 65; 169Ind.Cas, 623; AI R 
1937 Sind 110; 10 R 8 10. 
6) 158 LR 163; 65 Ind, Oas. 50, A I R 1928 
Sind 1, 
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with all respect, is wrong. -: 

We have then to consider the first 
question ` referred “to us, and that as 
applied to the facts of this case is whether 
‘the order of a Judge, as in this case, 
setting aside an‘ award and fixing the 
suit for final hearing, decided a case withe 
in the provisions of s. 115, Civil Procedure 
Code, so ss to attract its application, and 
our. opinion is that it did not.. Itis said 
that this Court has in two decided cases, 
one reported in Indo-Persian Trading Co. 
v. Parmanand Harnamsing (firm) (17), and 
the other in Zenab Sukhio v, Muhammad 
Haji Allandino (18), in cases analogous 
to this, decided that the orders in those 
' cases are “decided cases” within the meaning 
of s. 115, Civil Procedure Code, and that 
revision lay. but those cases are clearly 
distinguishable from this. 

In the one case the rights of the parties 
had been concluded .by an ex parte 
‘decree which was set aside by an order, 
while in the other case the order was 
made under the Arbitration Act, the prc- 
visions of which differ materially from 
the provisions of Sch. II. It is, however, 


difficult to say what case the order of ` 


the Subordinate Judge in the case before 
us now decides. It does not decide the 
rights between the parties because these 
are to be decided in the suit, nor is its. 


decision not subject to appeal, because - 
we.are of the opinion that, as held in. 
Nasarwanji_ Hormusji v. Jamshetji Naoroji ~ 


(19), the validity of such an order can 
be attacked in appeal under the provi- 
sions of s, 105, Civil Procedure Code. It 
is argued that the validity or otherwise of 
an order setting aside an award does not 
_ affect the decision of the case within the 
mesning of s. 105, but we think it as clearly 
affects the decision of ‘the case as a simple 
question of jurisdiction would affect the 
decision of a case: and it could not reasons 
ably be contended that an appeal would not 
lie against a decree on the question as 
to the jurisdiction of the Court or the validity 
of an order in the exercise of that jurisdic- 
‘tion becatee an appeal on a question of 
‘jurisdiction is not an appeal on the merits 
.of the case and does not affect the decision 
of ‘the case within the meaning of s. 105, 
‘Civil Procedure Code. As was pointed out 
DAIR 1996 Sind 205; 166 Ind. Oas. 541; 9 RIS 
18) 328 L R 703; 1 < Oas, 573; i 
akin kajagi MA Ted Ora, ATR at 
om. .376; 138 Ind. Oae. 215; 
Bom. 232; Ind. Rul: (1932) Bom. 355, CRA 5 on 
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sin. Zenab Sukhio v. Muhammad Haji 
Allandino (18) where the ruling ‘in 
Khudabux v. Panjo (20), ‘was considered 
‘and explained, whether an order doesor 
does not decide a case witbin® the 
meaning of s. 115, Civil Procedure Code, 
‘must be considered in each’ case, and there 
t'is no anomaly in holding that an ‘order 
directing’ an‘ award to bé filed does decide 
a case within the meaning ,of s. 115, Civil 
*Precedure Oode; while an ordersetting aside 
-ah award and referring the parties back 
to -the ‘suit does not sd’ decide a ‘case. 
“Reference may also be made to the case ir 
Gobind - Dag v. Indrawati (21), - which 
‘decides that an order setting aside-an 
award does nct decide a'cése within the 
- provisions of s. 115, Civil Procedure Code, 

Our opinion therefore is that the answer to 
the first question is that an order of the 
‘Court setting aside an award under Para; 15 
-of Sch, II; Civil Procedure Code, does not 
‘décide a case within the meaning of 8.115, 
‘Civil Procedure Code. 


D. Answer accordingly. 


(20) 24S L R 277; 127 Ind. Cas. 673; A I R 1930 Sind 
265; Ind, Rul. (1930) Sind 289 (F B). 

(21) I L R (1938) All, 803; 177 Ind. Cas, 981; AIR 
1933 All. 557; (1938) A L J 813; 11 R A 238; 1938 A L 
R 804 (F B). ; s $ 
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thatthe Receiver should act in breach of sub-r. (2) it 
is neither just nor convenience to appoint him, since 
he cannot perform such a task, nor can the Court 
authorize him todo so. His appointment would in 
such a case be nugatory. But if it be shown that 
there is a reason for his appointment upon the ground 
of justice and convenience which will enable him to 
preserve the security of the mortgagee without 
infringing the sub-rule, the power of the Court to 
appoint him, which is unfettered, may be exercised 
upon these grounds. In other words, it can never be 
just and convenient to appoint a Receiver for the sole 
purpose of taking possession of rents and profits unless 
they have been expressly made part of the security 
for the debt by the instrument creating the mortgage, 
even if, having done so, the Court could put the 
Receiver into possession, The fact that interest on 
the mortgage debt is in arrear, or substantially in 
arrear, can onlybe a factor in deciding whether a 
Receiver should be appointed; the fact that the 
security is likely for any reason to become insufficient 
may be another factor ; but the governing words of the 
rule are whether it is just and convenient and in 
deciding this matter due weight must be given to 
all relevant considerations including those mentioned 
in sub-r. (2}0f O. XL, r.1. [p. 733, col L] 

{Difference between nature of English mortgage in 
England and simple mortgage in India explsined.] 
Khoo Joo Tin v. Ma Sein \18), Overruled. 

[Case-law discussed.] 

Per Ba U, J.—By appointing a Receiver the Court 
neither substitutes a new contract for the one entered 
into by the parties nor enlarges the security. The 
Court simply keeps the security intact so that the 
parties may be able to carry out the terms of their 
contract. In order to keep the security intact, the 
Receiver must be given certain powers, such as the 
collecting of rents and profits and payment of such 
charges as are due thereon to Government or local 
bodies. Therefore a Receiver can be appointed ina 
simple mortgage suit even though the rents and 
profs are not part of the mortgage security. (p, 737, 
col, 1.) > ; 


Per Roberts, C. J.—In a case of simple mortgage . 


the security which the mortgagee obtains before 


making an advance isthat of the land itself ; if the ` 


mortgagor makes default, the mortgagee has the right 
to cause itto be sold. This does not mean hecan sell 
it himself without the intervention of the Court; the 
right to bring the land to sale must be worked out in 
execution proceedings, under the supervision of the 
Court. [p. 729, col. 2 | 

In the case of simple mortgage in the absence of 
express provision to the contrary, the rents and 
profits from the land belong to the mortgagor and do 
not form part of the security for the re-payment of the 
mortgage money or the interest onthe loan, English 
mortgagesare quite different. [ibid.] 

Per Ba U, J.—Sub-rule (2) of O. XLI, r. 1, refers to 
a third party and not to a party to the suit. Satya 
Narain v. Keshabati Kumari (22), Paras Ram v. 
Puran Mal Ditta Mal (23) and Natesa Pandara 
Sannadhi v. Ramalingam Pillai (4), relied on. 

Per Baguley, J.—A. temporary injunction like an 
attachment order is not final but is merely an action 
which delay something being done which may cheat 
the plaintif of his lawful rights. |p. 734, col. 2.] - 

Per Braund, d4.—The appointment ofa Receiver is 
neither a measure of punishment nor does it operate 
to enlarge or to restrict existing beneficial rights of 
property. $ 
- O. Ref. made by Mya Bu and Mosely, 
JJ. in Mise. Appeal Nov 87 of 1938, dated 


March 1, 1939, 
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dents. 
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OPINION 
Roberts, C. J—The questions referred 
to this Court are as follows :— 


“j, Cana Receiver be appointed in a suit for sale 
based upon a simple mortgage ? : 

2. If the answer to the first question is in the 
affirmative, cana Receiver, be appointed merely 
because the mortgage-debt is in arrear, or because 
it is een, in arrear, or can he only be 
appointed when the security is likely to become 
insufficient either by reason of accumulation of 
interest or by reason of depreciation of the value of 
the property itself ?” , 


The charasteristice of a simple mort- 
gagein this country have often been lost 
sight of. ; 


“In default of payment a simple mortgage gi 
to the mortgagee a right, not to possessi an at to 
sale, which he must work out in execution proceed- 
ings: Per Lord Hobhouse in Papamma Rao v 
Ramachandra Razu (1) at p. 253." ` 


The borrower or mortgagor remains in 
possession of the mortgaged property ; he 
promises two things, first that he will 
repay to the mortgagee the mortgage- 
money or amount of the debt, and, secondly 
that if he fails to pay, the mortgagee shall 
have the right to cause tre mortgaged 
property to be sold and the proceeds of the 
sale to be, applied to the payment of the 
debt, or if such proceeds are insuficient 


the Respon- 


. 49 satisfy the debt to be applied to it 
- reduction, [Section 58 (b), raaior ‘of 
- Property Act.] Ia 


j C other words, the 
security which the mortgagee obtains 
before making an advance is that of the 
land itself; if the mortgagor makes default 
the mortgagee has the right to cause it to 
be sold. Tais does not mean he can esell 
it himself without the intervention of the 
Court; the right to bring the land to sale 
must be worked out in execution proceed- 
ings, under the supervision of the Qvurt. 
Money may be borrowed upon a Simple 
mortgage of immovable property and a 
| chattels. If thig 
is dons the security is extended to the 
crops or chattels hypothecated, But it is 
nota necessary incident of a simple mort» 
gage that the security should be s0 
extended. There may be, and generally is 
a personal obligation not only to Te-pay the 
loan but ‘also to pay interest upon it, but 
in the absence of express provision to the 
contrary, the rents and profits from the 
land belong to the mortgagor and do not 
form part of the security for the re-payment 


(1) 19 M 249 at p 253; 23 I A 32; Scag 
Sar. 10(P 0). P D ; 6 ML J 53; 7 
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of the mortgage-money or the interest on 
the loan. English mortgages are - quite 
different. In an English mortgage there 
isa transfer of the ownership of the 
mortgaged property with a promise tore-pay 
the debt on a certain date. If the money 
is duly paid, the mortgagor has a right to 
have the property re-transferred to him by 
the mortgagee: Narayana v, Venkata- 
ramana (2). These two contracts are 89 
different in their nature that it seems un- 
_ fortunate that the word “mortgage” should 
be common to each of them. When we 
come to consider what are known in this 
country ag mortgages by deposit of titles 
deeds, care must be taken to avoid further 
confusion. Mortgages by deposit of title- 
deeds in thie country originated, no doubt, 
from the equitable rule in force in England 
that the mere fact of deposit of title-deeds 
as security for a debt created a charge upon 
the property. Hence in England such 
mortgages were known as equitable mort- 


ages. 

Now in England the position of an equit- 
able mortgagee gives him a right of fore- 
closure: James v. James (3). A deposit of 
title-deeds is regarded as a contractor a 
legal or English mortgage which gives to 
the mortgagee or person claiming through 
him all such: rights as he would have had 
if the contract had been completed. This 
is briefly put by Jessel, M. R. in the follow- 
ing observations in Carter v. Wake (4): 

“When there is a deposit of title-deeds, the Oourt 
treats that as an agreement to execute a legal 
mortgage, and therefore as carrying with it all the 
remedies incident to such a mortgage. None of 
this reasoning applies to a pledge of chattles ; the 
pledgee never had the absolute ownership at law, 
ond n his equitable rights cannot exceed his legal 
title. 

In 1889 the Bombay High Court held in 
Manekji v. Rustomji (5) that a mortgagee by 
deposit of titleedeeds had the right to sue 
for foreclosure or sale, butin Oaleutta it 
was held that the appropriate remedy was 
a decree for sale and not for foreclosure: 
Oo Noung v. Moung Htoon Oo (6), (obiter 
dicta) and Srinath Roy v. Godadhur Das 
(7). In the latter case Jenkins, J. said: 

“JT was referred to the statement in a text book 
that the practice in mortgages of this class is 
regulated by the English practice and if that state- 
ment were correct,.then the remedy would be 
foreclosure. It seems, however, that the practicein 
this Court has for a long series of years been to decree 


(2) 25 M 220, 

(3) (1873) 16 Eq. 153. 

(4) (1877) 4 Oh. D 605. 

(5) 14 B289. 

(6) 13 O 322. 

(7) 24 G 348; 1 O W N 225, 
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a sale, and Iaccordingly will make a decree in that 
rm.” i 


fo: 

At the present time we are governed by 
s. 96, Transfer of Property Act, which was 
an amendment by Act XX of 1929. It rans 
as follows: 

“The provisions hereinbefore contained which apply 
toa simple mortgage shall, sofar as may be, apply to 
8 mortgage by deposit of title-deeds.” ; 

This leads me to the conclusion that a 
mortgage by depcsit- of title-deeds in this 
country has ceased to possess, if it ever did 
possess those characteristics which were 
engrafted upon equitable mortgages by 
deposit of titleedeedg in England by the 
doctrine laid down in James v James (3) 
and in Carter v, Wake (4). To call them 
both equitable mortgages and to assume that 
their incidents are alike in both countries 
is to prepare the way to error. In England 
a mortgage by deposit of title-deeds carries 
with it the remedies incident to an 
English mortgage, whereas in this country 
it carries with it the remedies to which 
a simple mortgagee. may have recourse 
and those remedies alone. In the case 
of an English mortgage. and in certain 
other cases expressly laid d'wn in s. 69, 
Transfer of Property Act, the mortgages 
is given a power of sale without the inter- 
vention of the Court; but the exercise of 
this power is not applicable in the case 
of a simple mortgage. Again in 8. 69-A, 
where this power exists, ihe mortgagee may, 
under certain conditions, appoint a Receiver, 
but cnly where he has the right to exercise 
the power of sale without the Court's 
intervention under s. 69. It is conceded 
that no mortgagee has the power to appoint 
a Receiver in the case of a simple mortgage 
only. The power of the Court to appoint 
a Receiver is given by O. XL, r. 1, which 
begins with the following words :— 

“Where it appears to the Court to be just and 
convenient, the Court may Ly order (a) appoint a 
Receiver of any property before or after decree.” 

That is the first step. “It must appear 
to be “just and convenient” that the 
Court should do so. The order goes on 
to say that having appointed a Receiver 
the Court may remove any person from 
the custody or possession of the property 
and commit the property to the p ssession, 
custedy or management of the Receiver, 
and may confer upon the Receiver certain 
powers. It continues: : 

(2) Nothing in this rule shall authorize the 
Court to remove from the possession or custody of 
oe, any person whom any party to the suit 

as not 8 present right soto remove.” 

These words which constitute a Proviso 
must nodoubt be considered when the Court 
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is about to decide whether in any particular 
case the appointment of a Receiver will be 
a measure of justice and convenience having 
regard to all the circumstances. In the case 
of a simple mortgage, the right of the mort- 
gagee is to a sale which he must work 
out in execution proceedings. Ifthe property 
in a simple mortgage suit is in danger of 
being wasted, damaged, or alienated, he can 
no doubt obtain a temporary injunction by 
proceedings under O. XX XIX, r. |, pending 
the disposal of his suit or the further order 
ef the Court, He does not therefore need 
to secure the appointment of a Receiver 
to safeguard his rights in this behalf. 
As was held in Ally Ramzan Yezdi v. 
Balthazar & Son, Ltd. (8), a simple mort- 
gagee has no right to the rents and profits 
accruing from the mortgaged property 
during the subsistence of the mortgage. 
In Ma Joo Tean v. Collector of Rangoon 
(9), Page, O. J. said: 

“At one time the Court felt some diffidence in 
appointing a Receiver at all in a mortgage suit, 
but both in England and in India the propriety 
of appointing a Receiver in a suitable case cannot 
now be challenged: Jaikisondas Gangadas v. 
Zenabat (10).” 

This was a case of an English mortgage 
in which all the “estate, right, title 
interest, property, claim and demand 
whatsoever of the mortgagor” was trans- 
ferred to the mortgagees as security for 
the mortgage debt. The Bombay case 
was also a case of an Jingliss mortgage. 
But, with great respect, nore of the cases 
which deal with English mortgages seem 
to me to lend any assistance to the Court, 
Another such case was Kameshwar Singh 
v. Anath Nath Bose (11). We have to 
decide a different problem, namely in 
what circumstances it is permissible on 
grounds of justice and convenience to 
appoint a Receiver in asimple mortgage 
suit where the mortgaged property is not 
transferred and the mortgagor rem:ins 
in possession and is entitled to the rents 
and profits. Whether it is just and coze 
venient to appoint a Receiver in such a 
case does not depend, in my opinion, 
upon the application of rules laid down 
in England in connection with equitable 
mortgages by deposit of title deeds in 
that country; for su2h mortgages, as I 
have already observed give to the mort- 

(8) 14 R 292; 163 Ind. Cas, 50; A I R 1936 Rang. 
290; 9 R Rang. 49. 

(9) 12 R 437; 155 Ind. Cas. 776; AI R 1931 Rang. 321; 
TR Rang. 358. 

(0) 14 B 431 


* (11) 420 WN 266; 175 Ind. Cas. 908; AI R 1938 
-Qal. 93; 11 RON, i 
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gagee all such rights as he would have 
had if alegal mortgage had been completed. 
The relief given to such morigagees is 
therefore analogous to that given in respect 
of English legal mortgages and bears no 
comparison with the relief given to simple 
mortgagees here. From consideration of 
the position of a mortgagee in a simple 
mortgage suit it will be seen that there 
may be cases in which it will be just 
and convenient to appoint a Receiver; as 
for instance, where the contract between 
the parties expressly mentions that the 
crops, rents, or profits shall form part 
of the security for the re-payment of the 
mortgage debt. In such a case the 
Receiver, if he took possession of them, 
might be doing no more than the morte 
gagee would have a right to do. But 
after much hesitation and with great respect 
I have come to the conclusion that the case 
in Ally Ramzan Yezdi v. Balthazar & 
Son, Ltd. (5), goes too far in saying that 
in a mortgage suit (meaning a simple 
mortgage suit) when interest isin arrear, 
the Court will normally appoint a Receiver 
at the instance of the mortgagee. [ do 
not feel that the English cases there cited 
can be deemed to have reference to suits 
in which the mortgaged property remains in 
the possession and ownership of the mort- 
gagor as it does in a simple mortgage suit; 
and it appears tome that by appointing a 
Receiver merely because the interest is in 
arrear in such a case the Court is enlarg- 
ing the security which the mortgagee has 
been content to accept before making his 
advance. No regard appears to have been 
paid to the provisions of O. XL,r. 1 (2), 
in arriving at this decision: and itis said 
that the reason is because the words “any 
person” this Rule must be taken to mean 
“any person other than a party to the suit” 
and must be taken to refer to third partie 
only. 

A consideration of that matter would 
make it necessary to decide whether, upon 
the interpretation of the words “any 
person” as connoting any person whate 
soever, it would ever be competent for 
the Court to appoint a Receiver. Upon 
that matter there has been a difference 
of judicial opinion and a wide field of 
investigation is revealed. The Rangoon 
decision to which I have referred was 
followed by the decision of a Full Bench 
in Venkanna v. Mangammal (12), to the 
same effect. The latter case overruled 


(12) 14 R 308; 163 Ind. Oas 856; A I R 1936 Rang. 
296; 9 R Rang. 53 (F B}. 
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S. K. R. M. Chettyar v. V. E. A. Chettyar 
(13), in which it bad been said that the 
question whether it was just and convenient 
tó appoint a Receiver generally turned on 
whether the security. was reasonably 
sufficient tosatisfy the decree which the 
plaintiff-applicant was likely to obtain in 
the suit. During the same month a Full 
Bench of the High Court in Allahabad was 
considering the same problem in Ram 
Swarup v. Anandi Lal (14) Sulaiman, 
O. J. pointed ont that the sole question 
was whether the Indian statutory law per- 
mitted or prohibited the appointment of 
a Receiver in a simple mortgage suit. 
In England there is no provision corres- 
ponding to sub-r. (2) of O. XL, r. 1. He 
also laid some stress upon the view that 
the appointment of a Receiver in a simple 
mortgage suit would be a clog on the right 
of the mortgagor to free the property from 
the charge laid upon it. I think there is 
great force in this contention, but I desire 
to avoid the words “right of redemption” 
‘because in a simple morigage the property 
is never transferred and is not redeemed in 
the senss in which redemption is understood 
in England. The learned Chief Justice 
observed (on p. 960*;: 

“The Court should not constitute itself a gratui- 
tous protector of the simple mortgagee and allow 
him to receive the income ofthe mortgaged pro 
‘perty in direct violation of the terms of the 
contract.” 

With this view I wish to express my 
respectful concurrence. Then again he 
points out that when the Receiver takes 
possession, there must be a dispossession 
of some one, and that to confine prohibi- 
tion in sub-r. (2) to non-parties only 
would be to put a forced interpretation 
upon sit. It seems unnecessary to me 
to examine the truth of the contention 
that if the sub-rule is to be teken to 
mean any person whatsoever, there would 


L never arise any case in which a Receiver 


could be appointed by the Court under 
O. XL, r.1. Itis enough to say in answer 
to the questions propounded that the Court 
has jurisdiction to appoint a Receiver 
of any property where it appears just 
and convenient to do so. The answer 
to the firat question must therefore be in 
the affirmative. The answer to the second 
question must be that the appointment of 
a Receiver by tbe Court must depend upon 
(18) 14 R 16; 160 Ind, Oas. 490; A IR 1935 Rang. 
525; 8 R Rang. 393. 

(14) 58 A 949; 163 Ind. Cas. 481; A I R 1936 All 
ar Go ALJ 605; 19338 A L R 595 9 RA 


Page of 38 A— [gd] ~ 





MA HNIN YBIK Y. K. A. R. K, OHBTTYAR PIEM (RANG.) 


18310 


the individual facts of esch particular case, 
The Court must see what is the object of 
the application; if it is plainly that the 
Receiver should actin breach of sub-r. (2) 
it is neither just nor convenient to appoint 
him, since he cannot perform such a task 
nor can the Court authorize him to do so, 
His appointment would, in such, a case be 
nugatory. But if it be shown that there 
is areason for his appointment upon the 
ground of justice and convenience which 
will enable him to preserve the security of 
the mortgagee without infringing the subs 
Tule, the power of the Court to appoint 
him, which is unfettered, may be exercised 
uponthese grounds. In other words, it can 
never be just and convenient to appoint‘a - 
Receiver for the sole purpose of taking pos- 
session of rents and profits unless they 
have been expressly made part of the secu- 
rity for the debt by the instrument creat- 
ing the mortgage, even if, having done 80, 
the Court could put the Receiver ‘into 
possession. I am therefore of the opinion 
that Ram Prasad v. Bishambar Nath (15) 
was rightly decided, and am unable to 
follow the decisi m in Parimasivam Pillai 
v. Ranasami Chettyar (16) In Sub 
ramanyam Chettyar v. Ethirajulu Chettiar 
(17) Horwil!, J. was bound by the former 
case. The casein Khoo Joo Tia v. Ma Sein 
(18) must be taken as overruied for, it 
applied the reasoning in Ahmed Cassim 
Baroocha v. M. L. R. M. A. Chetty (19) to 
a simple mortgage suit, And the latter 
case in which the mortgage was by deposit 
of title deeds cannot be regarded as an 
authority for the propositions laid down 
therein since the amending Act of 1929 
indicated in the new s.96, Transfer of 
Property Act, that the provisions apply- 
ing to asimple mortgage shall, sofar as 
may be, apply to a mortgage by deposit of 
title deeds, 

We have also been referred to Damodar 
v. Radhabai (20). In the judgment, the 
case in Jaikisandas Gangadas v. Zenabai 
(1@) is again relied on although it was an 
English mortgage case, With great respect, 
the fallacy in the later decision seems to lie 
in the assumption that a Receiver, ‘if 

(15) (1934) A L J 561; 150 Ind. Oas. 1035; AIR 
1934 All, 772;7R A 98. . IN 

(16) 56 M 915; 145Ind. Oas. 449: A'I R 1933 Mad. 
570;65 M LJ 222; 38L W 96;6R M70 (F B). 

(17) (1933) 1M L J 249; 182 Ind Cas. 87;AI R 


1938 Mad 325; (1938) M W N 1140;11 R M 918. = 
one 261; 110 Ind. Oas. 620; A I R 1928 Rang. 
3 


(19) 5L B R 135; 4 Ind. Oas. 1031. 
(20) 40-Bom. L R 1266;-179 Ind. Oas. 821; A IR 
1939 Bom. 54; I L R(1939) Bom, 82; 11 R B 265.. - 
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appointed when a licensee of the mortgagor's 
is in possession, can exercise rights adverse 
to the mortgagor. The suggestion here that 
sub-r. (2) of O. XL, r. 1, refers to third 
parties only and has been merely inserted 
ex abundanti cautela seems to me to be 
fraught -with difficulty in its application. 
But I prefer to take the opening words of 
the rule and to say that the Court undoubt- 
edly has jurisdiction to appoint a Receiver 
in a simple mortgage suit but that whether 
it will do so must depend upon what is just 
and ccnvenient in each particular case hav- 
ifig regard to the reason for which he is 
appointed, to the precise nature of the 
security in tke paricular contract whereby 
ma simple mortgage has been created and 
bearing in mind the limitations imposed by 
wub-r, (2) of the Rule itself. Since it may be 
Khought necessary to be more explicit in 
«answering the second question in the refer- 
“ence, 1 would reply that the fact that ine 
Kerest on the mortgage debt is in arrear, or 
ssubstantially in arrear, can only be a factor 
Kn deciding whether s Receiver should be 
eappointed: the fact that the security is 
Mikely for any reason to become insufficient 
may be another factor; but the governing 
words of the rule are whether it is just and 
sonvenient and in deciding the matter due 
«eight must be given to all relevant consi- 
lerations including those mentioned in 
suber. (2) of O. XL, r. 1. No order as to 
“05685. 


„Mya Bu, J.—I concur in the judgment 
my Lord the Ohief Justice. 


Baguley, J.—In view of the fact that 
). AL, TT. 1, says definitely that “where it 
sppears to the Court to be just and con- 
enient, the Court may by order appoint a 
Receiver of any property” in perfectly 
~ieneral terms, lagree with my Lord the 
Jhief Justice that a Receiver can be ap- 
«ointed in a suit on a simple mortgage if it 
mOpears to the Court to be just and cone 
enient. But these words ‘‘just and con- 
<enient’ must, I think, be, interpreted ina 
«urely general sense and even if they do 
cur in a similar position in the Judicature 
act of 1873 in England which was based 
mo, the practice of the old Court of Chan- 
sery; vide Damodar V. Kadhabat (20) it 
<ces not follogy that the rules for the ap- 
ointment of Receiver as followed in Eng- 
mnd in suits based on English mortgages 
must apply automatically to the cases in 
àis, country, the majority of which like the 
piesen case, are based og simple mortgages. 

hether it is just and convenient must 
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depend toa very great extent on the terms 
oi. ihe contract entered into by the parties 
and when the terms of the contract vary, 
then the events that will justify the appoint- 
ment of a Receiver must vary also. My Lord 
has pointed out the radical difference bet- 
ween the nature of an English mortgage in 
England and a simple mortgage in this 
country and it is amazing to see in one 
reported ruling after another cases like 
Manekji v. Rustomji (5) or Jaikisandas 
Gangadas v. Zenabai (10), quoted as 
establishing the general principle that in 
every suit on a mortgage, a Receiver can be 
appointed. In Manekji v. Rustomji (5) the 
suit was one for foreclosure or sale and the 
judgment refers to Coote on Mortgage, 
Story’s Equity Jurisprudence and Keys v. 
Williams (21) at p. 61. Again, in 
Jaikisandas Gangadas v. Zenabati (10) it 
appears from the argument at p, 433* that 
it was a legal mortgage and that the only 
contest was whether the plaintiff should 
take possession himself or should ask for 
the appointment ofa Receiver. This only 
shows to what fallacies one can be led if 
one follows the too common practice of 
thinking that because twò transac- 
tions are called, more or less colloquially, 
by the same name they must have the same 
attributes. Before the passiog of s. 96, 
Transfer of Property Act, in its present 
form, the Act did not say what incidents 
applied to a mortgage by deposit of title 
deeds. Allit said was that in certain cases 
these mortgages were not invalid; so 
naturally in endeavouring to find out what 
legal consequences were attached to a 
mcrtgage by deposit of title deeds, Courts 
looked to England where this form of 
mortgage was first invented and assumed 
that the nature of this mortgage in India 
should be the same as in England; but 
now of course mortgages by deposit of title 
deeds have the same legal results as simple 
mortgages. f 

The most interesting point in the case to 
my mind is the question which is answered 
by Sulaiman, C. J. in his judgment in 
Ram Swarup v. Anandi Lal (14). In this 
case, probably for the first time, stress is 
laid on the wording of O. XL, r. 1 (2). No 
previous Court seems have paid particular 
attention .to this wording, but Sulaiman, 
O. J. has gone into the matter at consider- 
able length and the deduction which he 
makes is that this sub-rule makes it 

(21) (1838) 3 Y & O 55 at p61; 7 L J Ex, Eq. 59; 2 
Jur. 611; 61 R R 339. whe 

*Page of 14 B.—[Hd] 
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practically impossible for the Court to 
remove the mortgagor from the property in 
a case of an ordinary simple mortgage. 1 he 
question, referred to the Full Bench ia 
that case was: | 

“Under the provisions of the Civil Procedure Code, 
is it competent to appoint a Receiver of the pro- 
perty mortgaged pending the decision of an appeal 
against a mortgage decree ?" ; 

And tke answer which the learned Ohief 
Justice gave was: i 

“Although there is an objection to the mere 
appointment of a Receiver of any property, the Court 
cannot remove from the possession or custody of the 


.. property any person, whether a party to the suit or 
“not, whom any party to the suit has not a present 


- right so to remove.” | 

This judgment of Sulaiman, ©. J. was 
considered by Beaumont, O. J. in Damodar 
v. Radhabai (20). He said that he was not 
prepared to follow the Allahabad ruling 
and he had not the slightest doubt that 
the Court had jurisdiction to appoint a 
Receiver in a case of a simple mortgage 
before cr after a preliminary decree. The 
basis upon which he differs from the Allah- 
abad case appears to be that the Allahabad 
Judges ignored the fact that the mort- 
gagor is a party to the suit and can remove 
himself, and he goes on to say thatif the 
Allahabad view is right, where the mort- 
gagor is in possession by a licensee, the 
Oourt can appoint a Receiver, since the 
mortgagor can remove his licensee, but if 
the mortgagor is in possession himself, the 
Court cannot appoint a Receiver. It seems to 
me that this is not facing quite squarely up 
to the ease. If the mortgagor is in posses- 
sion by a license, the Receiver appointed by 
the Court can only remove the licensee 
and to that extent become a licensee him- 
self. He also relied upon Jaikisandas 
Gangadas v. Zenabai (10). To my mind the 
difficulty about applying the Allahabad 
ruling literally would be that it would 
make the appointment of a Receiver to all 


WA intents and purposes infructuous because 


he could practically never oust the mortga- 
gor from his pcssession. For instance, in 
the case of a suit being filed on an English 
mortgage, there has before now never been 
any question. I think that the Court can 
appoint a Receiver to take possession, bee 
cause the mortgagee is the legal owner, but 
if the defendant denied execution of the 
mortgage, a literal application of the Allah- 
abad ruling would prevent a Receiver from 
taking possession because until the case 


~. was decided how could the plaintiff be said 


to have proved that he was the legal mort- 
gagee ? It would be difficult to say there- 
fore that the plaintiff had a present right to 
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remove the defendant. Nevertheless as a 
piece of dialectic reasoning { am unable to 
find any flaw in the argument of Sulai- 
man, ©. J. However, I think, it could be 
applied if we regard the Code as being what 
it is, a Oode of Civil Procedure, which lays 
down the ways in which people who have 
enforceable rights can get them enforced, 
and if at the same time we recognize that 
the Oode itself, and nothing done under the 
Code can affect the legal right which the 
plaintiff has against the defendant; and 
therefore by appointment of a Receiver he 
cannot enlarge his security. . 

If we examine the Orders of the Oivil 
Procedure Code, we find that they follow 
an intelligible course; first of all they deal 
with the suit generally, pleadings, parties, 
the methcd of institution, and soon, and 
the way in which the suit is tried. In O. XXI 
we get execution dealt with. Next, special 
matters, payment into Court, security for 
costs; commissions to examine witnesses, 
suits by or against Government and so on. 
Proceeding further we get suits against 
trustees, minors, lunatics and paupers and 
then special cases up to and including 
O. XXXVII. Tonen we get a fresh group, 
Orders XX XVIII, XXXIX and XL, before 
the Oode goes on to deal with appeals. 
This Group of Orders deals with ways in 
which a plaintiff who is probably going 
to be successful will be protected from 
being cheated of the fruits of his success. 
Order XXXVIII, deals with cases in which 
the Court is satisfied that the defendant is 
going to prevent the plaintiff from getting 
the fruits of his decree and it deals with 
attachment or arrest before judgment. 
Order XX XIX, deals with cases where the 
property in disputeis being damaged or 
wasted or removed outside the jurisdiction 
of the Court, and finally we have O. XL 
which is of asimilar nature. Order XXXVIII 
does not require full proof after trial of 
the allegations before the Court takes 
action, The necessity of applying this 
order would always arise in a more or lesa 
urgent way and O. XXXVIII, r. 1, enables 
the Court to act “when the Court is satis 
fied by affidavits or otherwise,” ` In 
O. XX XIX the same words occur : 

“Where in any suit it is proved by affidavit or 


otherwise .. . the Court may by order grants tempo- 


kik SEUN 
rary injunction. 5 


A temporary injunction like an attache 
ment order is not final but is merely an 
action which delays something being done: 
which may cheat the plaintif of his lawfuh 
rights. Under O; XL, r. 1, not even affida» 


1989 
vits are referredto. Rule 1, says “where it 
appears to the Court...” and ‘surely the 
way in which the Court is satisfied which 
is sufficient to make applicabler. 1 (1), 
would also apply to r. 1 (2) and therefore 
if enough “appears tothe Court” to justify 
it holding that it is just and convenient to 
appoint a Receiver, surely the same degree 
of proof might be accepted of the fact that 
the plaintiff has a present right to remove 
the defendant. For example, the plaint and 
affidavits might make it “appear to the 
Court” that the plaintiff has an English 
mortgage, then that would be sufi- 
cient proof of the “present right to remove 
the defendant” and, as a result, the plaintiff 
would have aright to possession and a 
Receiver can be appointed by the Court to 
remove the defendant ; but even if a simple 
mortgage is proved in this way, the plaint- 
iff would not usually have shown a pre- 
sent rightto remove the defendant, and no 
Receiver can be appointed to take possession 
in the ordinary course of things. The result 
would be that in cases of a simple mortgage 
unless the annual crops or rents and profits 
were made part of the mortgage security, 
the defendant can never be ousted by a 
-Receiver unless -there was a questicn of 
wasting the security or sumething of that 
kind which is not before us. The rights 
which a simple morigagee gets have been 
laid down by the Privy Council in Pap- 
pamma Rao v. Ramachandra Razu (1) and it 
can never be “just” to give a mortgagee 
tights which he does not get under the 
mortgage bond. If he chooses to let interest 
accumulate until his security is not suffi- 
cient to cover it, thatis his trouble. Asil 
have said, under no circumstances can the 
Civil Procedure Code be utilized to enlarge 
the plaintiff's security, and the only class 
of cases I can envisage in which the holder 
of a simple mortgage would be entitled to 
cause a Receiver totake possession of the 
mortgaged properly from the mortgagor 
would be cases in which a Receiver is 
appointed on purely equitable grounds such 
asa case in which the morigagor was dese 
troying the security or wasting it either 
actively or by negligence or allowing it to 
be sold for non-payment of taxes or somes 
thing of that kind. An implied agreement 
would exist in the case of a simple mort- 
gage that the mortgagor was to protect,.so 
far as he could reasonably be expected to 
the. mortgaged property, for otherwise the 
mortgagee would not allow him to remain 
in possession. If he broke that implied 
covenant,a Court of equity would, I think, 
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always interfere to prevent a mortgagee 
from suffering damage at the hands of the 
mortgagor. 

My answer to the second question referred 
would be that inno casecan a Receiver be 
appointed in a suit ona simple mortgage 
which does not include the rents and profits 
of the land es partof the security in which 
the appointment was only asked for in 
order to enlarge the ares of the mortgagee’s 
security. The plea that the mortgagor is 
fattening on the profits and not paying his 
interest can, to my mind, in the case of an 
ordinary simple mortgage, be met simply 
by the reply that the profits are no part of 
the mortgage security unless specially re- 
served. The question of appointing a 
Receiver after the preliminary decree when 
there may be reasons for supposing that 
the mortgagor is merely playing for time 
can always be met outside the provisions of 


` O. XL, by refusing to allow stay of sale 


unless the mortgagor consented to the Ree 
ceiver being appointed. 

Ba U, J.—This reference was made as a 
result of the pronouncement made by a 
Full Bench of the Allahabad High Court 
on the question of an appointment of a 
Receiver in a simple mortgage suit in Ram 
Swarup v. Anandi Lal (14). The Full 
Bench holds that in a simple mortgage suit 
a Receiver cannot be appointed. The rege 
son given is that as sub-r. (1) of O. XL, 
Civil Procedure Code, is controlled by sub- 
r. (2), the Court has no power to appoint 
a Receiver of any property so as to remove 
from the possession or custody of the pros 
perty any person, whether a party to the 
suit or not, whom any party to the suit has 
nota present right so to remove; and in- 
asmuch as the mortgagee, in the case of a 
simple mortgage, has no right to obtain 
possession of the mortgaged property or its 
rents and profits by dispossession of the 
mortgagor before the termination of th 
mortgagor's interest by actual sale of the’, 
property in execution of the final decree 
for sale, a Receiver cannot be appointed in 
a simple mortgage suit to take possession 
of the mortgaged property or its rents and 
profits. 

If this reasoning is followed to its logical 
conclusion, no Receiver can ever be appoint- 
ed in a pending suit. The word “present” 
as used in sub-r. (2), means “now extsting”; 
and so the person who has an existing right 
to remain in possession of any disputed proe 
perty is the person who is found in posses- 
sion thereof atthe time of the institution 
of the suit. Possession, to use a well-known 
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legal term, is nine pcintsof the law. Asin 
any suit relating to property the person 
generally found in possession ie the defend- 
ant, he is the person to be allowed to re- 
main in possession thereof until and unless 
the plaintiff can prove his superior title by 
legal evidence. In this sense the plaintiff 
can never be said to have a present right 
to remove the defendant from possession 
of the disputed propertyby appointment of 
a Receiver. Order XL, should therefore 
be read in the way pointed out by my Lord 
the Ubief Justice. The Court must first 
start with suber. (1) and see whether it is 

‘just and convenient to appoint a Receiver. 
If it is just and convenient, the Court may 
then appoint a Receiver, remove any person 
frcm the custody or possession of the pro- 
perty, commit the same to the p.:ssession or 
custody ofthe Receiver and cenfer certain 
powers on him. Then comes suber. (2). 
Under the said rule the Court shall not, 
though it may have appointed a Receiver, 
remove fromthe possession or custody of 
property any person whom any party to the 
suit has not. a present right to remove. 
Put in common language, what O. XL, 
meansin this. You may appoint a Receiver 
but you cannct remove any person from the 
possession or custody of property, whom 
any party to the suit has not a present right 
to remove. Suberule (2) thus obviously 
refers toa third party and not to a party 
to the suit. This is also the view taken 
by the Calcutta, Madras and Lahore High 
Courts: vide Satya Narain v. Keshabati 
Kumari (22), Paras Ram v. Puran Mal 
Ditta Mal (23) and Natesa Pandara San- 
nadhi v. Ramalingam Pillai, 20 Ind. Cas. 
767 (24). 

| Taking a simple mortgage suit, if the 
interpretation of the Allahabad High Court 
ig correct, we may, as pointed out by 

eaumont, O. J. in Damodar v. Radhabai 

0), get a strange result. In that case the 
learned Chief Justice said : 

“Tf the Allahabad view is correct, where the mort- 
gagor isin possession by a licensee, the Court can 
appoint a Receiver, since the mortgagor can remove 
the licensee, but if the mortgagor is in possession 
himself, the Court cannot appoint a Receiver." 

:I am further fortitied in my view that sub- 
T. (2); applies to a third person who claims a 
superior title by the form of a preliminary 
decree given in Appendix D, Sch. I, Civil 
Procedure Code. The decree is a decree to 
be -drawn up in an administration suit. In 

(22) 180 W N 537; 25 Ind. Oas. 408;A IR 1915 


Cal. 35. 
(23) AI R1925 Lah, 590; 85 Ind. Cas. 737; 1 L 


(24) 20 Ind, Oas. 767; 24 ML J 658, 
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an administration suit the only “relief the 
plaintiff can ask for is partition and pose 
session and the taking of accounts. He is 
not the pergon who has a present right to 
remove the defendant from possession and 
yet a provision is made in the preliminary 
decree for appointment of a Receiver. The 
interpretation that suber. (2), applies to a 
third party will tend to the smooth working 
of the Court and have the effect of carrying 
out the real intention of the Legislature. 

“It isan elementary rule that a thing which is 
within the letter of a statute will, generally, be con- 
strued as not within the statute unless it be also 
within the real intention of the Legislature and the 


words, “if sufficiently flexible", must be construed in ` 


the sense which, if less correct grammatically, is 
more in harmony with that intention, Where alter- 
native constructions are equally open, that alterna- 


tive is to be chosen which will be consistent with . 


the smooth working of the system which the statute 
purports to be regulating and that alternative is to 
be rejected which will introduce uncertainty, friction 
or confusion into the working of the system: Max- 
well onthe Interpretation of Statutes, Edn. 8, paras, 17 
and 18,” > 

The sole question that, therefore, arises 
is whether it is just and convenient to 
appoint a Receiver in a simple morigage 
suit. IL has been argued that it will not be 


just and convenient to do „s0 inasmuch ab” 


all that the mortgagse in a simple morte 
gage suit bargains forin the event of his 
non-receipt of the mortgage money on the 


due date is to apply to the Court for sale of 


the mortgage property and that until the 
date of the sale the mortgagor is entitled 
under the terms of the contract to remain in 
possession. It has been further argued that 
by appointing a Receiver the Court will be 
substituting a new contract for the one 
entered into by the parties or else will be 
enlarging the security. Now, the general 
ground on which the Court appoints a` 
Keceiver is ultimately in every case the 
protection or preservation of property for 
the benefit of persons who have an interest 
in it: Owen v. Homan (25), atp. 1032. A 
mortgagee has undoubtedly an interest in 
the mortgaged property. A simple morte 


gage consists of two parts : a covenant on 


the part of the mortgagor to pay the debt, 
and an agreement empowering the mort- 
gagee to realize his money out. of the, 
property pledged to him: (The Law of 
Mortgage in India by Ghosh, Eda, 5, p. 81, 
Vol. D. Therefore by appointingea Receiver 
the Court neither substitutes a new con- 
tract for the one entered into by the-'pare 
ties nor enlarges the security. The Court 
simply keeps the security intact sothat the 


2@ (1853)4 HW L O 997-at p 1032; 17 Jur, 861; 94 R * 
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parties may .bé able to carry out the terms in Venkanna v. Mangammal (12) reaffirmed 


oftheir contract, la order to keep tue 
securily intact, the Receiver must be given 
certain powers, suca a8 the collecting of 
rents and prolits and payment’ of such 
charges as are due ther€on to Goverament 
or local bodies. Ihave therefore no doubt 
in my mind that a Beceiver can be appount- 
edina simple mortgage suit even tough 
the rents and profits are not part of tne 
mortgage security. ‘ne question that pre- 
sents more difficuity is the question 
whether a Receiver snould be appointed, as 
of course in a simple morigage suit waen 
the interest is in arrear or only when the 
security has become inusudicient eituer by. 
the accumulation of interest or by reason of 
-depreciation of the value of tue property 
itself. ‘T'he question was trst decided in 
1909. in this cuuntry in Ahmed Qassim 
Baroocna v. M. Le k. M. A. Uneity (149), tue 
headnotes of wuich are: 

“As the wording of O, XL, r. 1, Civil Procadure Code, 
1908, differed trom that of s. 5Us ol the Code of 188z 
and nad been taken frum Enghsh Law, the prac- 
tive of the Mnglish Uourts shuuid be teliowed. These 
Ovurts have observed the tulliowing principles: 

(a) Kaververaure ustkliy appoluted asa matter of 
course, 1f tue interest on moitgages, whether legal or 
equitable, is in arrears, 

(b) Further, in Lhe case of equitable mortgages (in 
Which expression puine murigages. are iucluded) 
Keceiversure appointed ifthere ig reason to appre- 
hénd-that the property isin peril or 1s insufficient to 
pay thecharges or incumbrances thereon,” 

“Lhe correcuiess ot this decision was not 
doubted lili Lugo when a Bench of tois Uourt 


held in S. K. R. M. Creityar V. V. B, A, 


Chettyar. (13), that i 


“the mere fact that interest is in arrears does not 
necessarily entitle the plaintiff to have a Receiver 
appointed in his mortgage suit. The criterion is 
Whether the security 1s sufficient or not. If the 
security originally suificientis likely to become in- 
sutlicient, either by reason of considerable accumu- 
lation of interest or by reason -of depreciation ofthe 
value of the property itself, tae Uourt in its discretion 
would appoint a Receiver," | 

_Atapout the same time another Bench, 
of whica L was a memoer, following the 
decision given in Ahmed Qassim Baroocha . 
V. M. L.A. M. A. Chetty (19), and other 
cases said ; 

“In a mortgage suit when interest is in arrear, the 
Oourt will normally “appoint a Receiver ut the 
instance of the mortgagee as of course, whether or* 
not the property appears to be of suficient value 
tu. cover the mortgage dept and interst, aud whether 
or Dot the right of tue mortgages to obtain a personal 
decree agdiust the’ mortyagoc subsist or has been loss: 
Ally hamzan Yezdi v. Butthazar & Sons, Litd. (8). 

„Ar We iune we decided this case, WO 
were not aware of tue decision giveu ilu 
d, K. R. M, Chettyar v. V. E. A. Chetsyar (i3). 
afew months iater, a Similar point arose 
tor. decision ana a Special beacon 
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the principle laid down ia Ahmed Qassim 
Baroocha v, M. L. R. M. A. Chetty (19), and 
Ally Ramzan Yezdiv, Balthazar & Son, Lid. 
(8). iherefore the principle that a Receiver 
will uormally be appuinted as of course in 
a suit based on a simple mortgage or a 
suit based on a mortgage by deposit of title 
deeds when the interest is in arrear has: 
become paitof tie law of this country for 
thirty years. On the principle of stare decisis 
this rule should not, in my opinion, be 
lightly abrogated unless it is shown to be 
based on false or wrong premises. It is’ 
submitted that in deciding the question 
whether a Receiver should or should not 
be appointedin a suit based on a simple 
mortgage or a mortgage by deposit of title 
deeds, we ate notto follow the practice of 
English Courts. The difference in the two 
systems is clearly pointed out in the judg- 
ment of my Lord the Ohief Justice and so 
I. need say no more about it. As the 
difference is so Clear and marked, I am 
rather in doubt as to whether the Courts 
in ladia were quite right in following the 
Englisa practice in appointing a Receiver 
in a simple mortgage suit. lt seems to my 


mind that as the law relating tothe appoint- - 


ment of Receivers in pending suits is to be 


found in O. XL, Civil Procedure Code, we. 


must refer to that Order only for our 
guidance. . The order clearly gives a discre- 
tionary power to the Uourt as to when and. 
woen not to appoint a Receiver. This 
discretionary power should not, in my. 
opinion, be fettered by any hard and fast 
rule. For these reasons, I would answer. the 
first question in the affirmative and the 
second question in tne sense indicated by:. 
my Lord tne Cnief Justice. 

-Braund, J.—The question, to my mind,- 
is not waether the Court “can” appoint a 


Receiver of the mortgaged property in a SHENG 


onasimple mortgage at the instance of 
the mortgagee, in tue sense whether it has: 
jurisdiction to do so; but rather whether, in- 
any given case, it is “jusband convenient” 
tnat the Court should do so. Order XL,- 
r. 1 (1), Civil Procedure Oode, is explicit 
that toe Court may, by order appoint a 
Receiver of “any” property “where it, 
appears to the Court to be just and con" 
venient.” Taat jurisdiction is limised by 
noining except the justice and convenience. 
of the particular case. Tae real question,- 
therefore, involved ia this reference is, 1 
think, no mure than whether, in a suit on a 
simple mortgage, tne Court, in the* exercise 
of its discretion, ought to regard the cir- 
. 


ame 


w~ 


<" has arisen. 
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cumstence that interest is in arrear or the 
circumstance tuat the mortgaged property 
is of less value than is sufficient to cover the 
mortgage debt and interest as generally 
eonclusive of what is “just and convenient” 
in the matter of appcinting a Receiver. 
And in attempting to answer this reference. 
I desire, for myself, to be careful to contine 
my answer tothe case—which is the only 
case before us—of a suit on a simple mort- 
gage and nct to attempt. to lay down 
principles of general application to the 
appointment of Receivers in other cases 
which may or may not be governed by 
the same considerations as those which we 
have had an opportunity of discussing upon 
this reference. 

Relief by way of the appointment of a 
Receiver is an invention of tinglish equity. 
It is an equitable device which has been 
adopted by the Oivil Procedure Oodes of 
India and Burma for the purpose of secur- 
ing to a person the fruits of his legal rignts. 
The appointment of a Receiver is neither 
a measure of punishment nor does it operate 
to enlarge orto restrict existing beneficial 
tights of property. lt follows, in my view 
that when O. XL, r. 1 (1), Civil Procedure, 
Code, speaks of that which may be “just and 
convenient” it must follow that the "justice" 
in contemplation has to be measured by the 
legal rignis of the parties under the parti- 
cular contract, in this case, a‘simple morte 
gage contract—with reference to “which the 
question of the appointment of a Receiver 
The sole questicn which, as I 
think, arises in each question of this kind, 
having regard tothe terms of O. XL, r. 1 
(1), from which the jurisdiction to appoint 
a Receiver is derived, is to define the word 
“just” having regard to the particular 
Circumstances of the case and to the con- 
tract which the parties have made between 

hemeelves. And itis, in my view, of the 
utmost importance to appreciate at the 
outset the truth that the statute does not 
confer upon the Court an elastic “equite 
able” jurisdiction to alter the substantive 
tights of the parties to a contract, and 
still less to makea new contract for them, 
but that it is designed rather to secure 
justice to the parties, conformably wih 
convenience according to their existing 
rigbis which are in suit in the proceedings 
in question. Upon this view of the matter, 
“it Con, ea hypothest, never be ‘just’ in tue 
legal sense in which that word is, in my 
opinion, used in O., XL, r. 1 (1), Civil 
Procedure Code, in relation to the civil 
tights cfa mortgagor and mortgagee under 
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asimple mortgage to appoint a Recéiver 
except with due regard to ths riguts arising 
out of the legal relationship between simple 
Mortgigor and simple morigagee which 
they themselves have created. Tne tirst 
step, therefore ia to consider what are the 
legal relations cf a mortgagor and mort- 
gagee undera simple mortgage in Burma. 
isis, 1 venture to think, trom refusing to 
face the plain fact ihat a simple mortgage 
in Burma is founded upon a wholly different. 
conception from that of an equitable mori- 
gage in England that the dithculties which | 
have necessitated this reference have arisen. 
Indeed, 1n the leading case in Ally Ramzan 
Yezdiv. Balthazar & Son, Ltd. (8), there 
seems to have been made what can only 
be described as a conscious attempt to 
assimilate the simple mortgage of burma to 
the equitable mortguge of England upon 
grounds of Enghsh equity applicable 
to the Hnglish equitable mortgage, 
for which, in my respectful opinion, 
there is no room in tue law relating 
to the simple mortgage in Burma. Tue. 
simple mortgage of India and Burma is 
re creature Of s. 58 (b), Transfer of Property 

b: ' 

“Where without delivering possession of the 
mortgaged property, the mortgagor binas nimself 
personally to pay the mortgage money, and agrees, 
expressly or impliedly, that im the event of his . 
failing topay according to his contract, the mort- 
gagee shall havea rignt to cause the mortgaged -` 
property to be sold and the proceeds of saleto be 
applied, so far as may be necessary, in payment of-- 
the mortgage money, the transaction 18 called a‘ 
simple mortgage aud the mcrtgagee a simple mort- 
gaxee. z 

When a lender in Burma takes from 
his borrower a simple morgage contain- 
ing no express and unusual terms, he 
takes it by reference tos. 58 (bj, ‘l'ransfer 
of Property Act, And it appears to me 
to be plain, beyoud doubt, tnat what is 
given to themorigagee is the Tight to” 
look to the proceeds of sale of the pro- 
perty waich forms the security and no 
More. ‘This, | think, conforms -to the view 
of ihe Cnaracter of a simple - mortgage’ 
which has been expressed by the Judicial 
Oommittee of ine Privy Counc im 
Papamma Rao v. Ramachandra Kazu (1). 
There Lord Hobhouse says : 

“Lhough it isnot here expressed that the mort- 
gagee’s remedy is tobe, by sale under decree, the 
moitgago falls within the class of ‘simple mort- 
gages' us cinssified in Sir A. Macpherson's work 
on Mortgages, p. 12, and inthe T'rausfer of Property 
Act, i80z. insuch a mortgage, there is no transfer 


of ownership, and the mortgagee must enforce his 
charge by judicial sale.” 


. And again : if 
“In default of payment, a simple mortgage gives 
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tothe mortgagee aright, not to possession but to 
(which he must work out in execution proceed- 
I cannot therefore escape from the view 
that under a simple mortgage tne rigut of 
the mortgagee is nomore than 4 right to 
have the corpus of the mortgaged pruperty 
sold by the process of a judicial sule and 
to look 10 those proceeds for his own 
reumbursement of principal, interest and 
costs. It is not even the property. itself 
which forms the security in a strict sense. 
The actual secarity is the rigut to conver- 
sion into money of the corpus uf the pro- 
perty and the nght to re-payment out of 
the proceeds of that conversion. And tne 
conversion contemplated by the Act 18 the 
sale of the property through the macninery 
of the Court. it appears 10 me. to follow 
that uniu such a sale has been completed, 
nothing einerges to which the muorigagee 
can look, Wuen it is realized what a 
simple morigage in Burma really 1s and 
that it" is nothing wore hor less than what 
the statute makes it, without regara 10 
the cuaracteristics ot an English equitable 
mortgage, it iollows; to my mind, that, 
heither wien the security 18 Created nor at 
any later sluge, can resort be nad to a 
purely Hogusn equity governing a securi- 
ty of a wholly different character to import 
into a mortgagee's rights under a simple 
mortgage a title to tue rents and profits of 
the mortgaged property pending tne com- 
pletion of a sale. Kor the trum 18 that 
‘notuing but the proceeds of sale, realized 
in the statutory manner, ever constitute the 
security. Witu great respect to the learn- 
«ed Judge who decided Ally Kamzan Yezdi 
v. Baltnazar & Son, Ltd. (d; it appears to 
ne to be doing violence to the statutory 
character of a simple mortgage in Burma 
#0 clothe it, by reierence to linglish equity 
witu the alisiputes of an Englisn equitable 
eharge in whichthe right to foreclosure 
and an inwvereston the part of the mort- 
Wagee in the corpus of tne security before 
sun Yersi0n Las always been recognized. 
Uace this is realized, the whole reterence 
6,10 my opiulon, answered, i do not, fur 
nyseli, think that the Proviso contained 
nO. XL, r. 1 (2) is reievant to tne ques 
ion abali. laven if we were to assume ihat 
“ne Keceiver, gi and when appointed, migat 
We put into possession both of the corpus 
modoftne rents and profits of tne pr- 
werty in morpgage—wnhicn is the highest 
mt which it canbe put—tuat would nut 
roy itself be a circumstance which would 
nake it any the more “just and coun- 
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venient” that the Receiver should be 
appointed, because the mere collection 
of the renis and profits by the Receiver 
would in no way alter their ultimate beneti- 
cial destination. An idea appears to nave 
obtained a footing in this QOvurt that the 
appointment of a Receiver to collect the 
rents and profits of the mortgaged pro- 
perty has by itself the effect of vesting a 
beneficial interest in them in the mortgagee. 
Indeed, the actual decision in Ally 
Ramzan Yezdi v. Balthazar & Son, Ltd. 
(3) went as far as that. Nothing could, 
I think, be further from the truth. A 
Receiver is an officer of the Court appoint- 
ed to collect and hold the property of 
wuich he isthe Receiver pending its due 
administration by the Court in accordance 
with the several beneficial legal interests 
in such property, whatever those interests 
maybe. The appointment of a Receiver 
in no way creates new, nor diminishes old, 
rights. Iherefore, whether a Receiver can 
or cannot enter into possession under 
O. XL, r.1 (2) is not a relevant consideration 
because, even if he could be put into posses- 
sion of the rents and protits of the mort- 
gaged property, they would still remain the 
rents and profits of the mortgagor. And, 
in my view, the appointment of a Receiver 
could never be justified as “just and con- 
venient” if its only objectis that he should 
take possession of something to which the 
mortgagee has no title. For myself, there- 
fore, Í think that it would be misleading to 
consider upon this reference the difficult 
question, which has caused a conflict of 
view in other Courts, as to whether or not 
the words “other than a party to the suit” 
‘should be read into suo-r.(2) of O. XL. 
Whether they should or not and whether 
a Receiver of the rents and profits of a 
property in simple mortgage can be put 
into possession or not, the plain fact 
remains that he could not, conformably 
with justice and convenience, have been 
appointed a Receiver with the sole object 
of taking possession of rents and profits 
in which the mortgagee has not, and can 
never attain, any beneficial interest. 

in my view therefore, the following pria- 
ciples can be deduced; (1) In the case of 
asimple mortgage the Court has jurisdic- 
tion to appointa Receiver whenever itis 
“just and convenient’ soto do; (2, Whe- 
ther in any particular case it is “just and 
convenient’ in a simple mortgage Buit to 
appoint a Receiver depends entirely upon 
the circumstances of each case; 43) The 
collection of the rents and profits of the 
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mortgaged pre perty by the Receiver is not, 
by itscli alone and in the absence of a 
special contract between the mortgagor and 
mertgagee giving the latter a specitic 
interest in such rents and profite, a ground 
upon which it is “just and convenient ™ 
that a Receiver shiuld be appointed; (4) 
By themselves and alone, neither the 
circumstance that interest is in arrear nor 
that ihe proceeds of the security is likely 
to prove deficient when sold to meet the 
mortgage debt, interest. and ccsts, are 
grounds upon which itis “just and con- 
venient” that a Receiver should be appoint- 
ed. I agree, therefore, that the reference 
shculd be answered in the words in which 
my Lord the Chief Justice has proposed. 
I have only to add that, if the effect of this 
view of the matter isto make the security 
obtained by an ordinsry simple mortgagee 
less valuable in Burma than it bas bitherto 
been or than it is desirable that it should 
be, the proper remedy for that is, in my 
opinion, by legislation, but not by a 
judicial straining of the clear terms of s. 58 
(b), Transfer of Property Act, 1282. 


D. Answers accordingly. 





MADRAS HIGH COURT 
Criminal Revisjon Oase No. 834 and 
Petition No, 792 of 1938 

February 9, 1939 
Laksamana. Rao, J. 
SEETHARAMA CHETTIAR 

—PsTITIONER 

Penal Code (Act XLV of 1830), ss. 304-A, 
Circumstances held did not warrant 
as. 304-A, 114. 

The mere fact that just before the accident the 
accused asked his driver to blow the horn and 
overtake the car which was going ahead does not 


ln re V. 


H4— 
charge under, 


warrant a charge under s. 304-A read with s. 114, 
Penal Code. , : 
Mr. A. S. Sivakaminathan, for the 


Accused, 

Mr. R. N. Aingar, for the Crown. 

Order.—The evidence against the petie 
tioner is that just before the accident he 
asked his driver to blow the horn aud over- 
take the car which was going ahead and it 
does not warrant a charge under s. 304-A 
read with s. 114, Penal Code. The revision 
Petition is, therefore, allowed and the charge 
framed against the petitioner is quashed. 


Nos. Petition allowed. 
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LAHORE HIGH COURT 
Second Civil Appsal No. 772 of 1933 
December 1, 1938 
ADDISON AND Ram LALL, JJ. 
JOWAND SINGH AND anotTHER— 
DEFENDANTS—APPELLANTS 
veTsUs 

TIRATH RAM—Fuaintips—Respe NDENT. 

Surety—Discharge — Agreement of partnership to 
carry on certain business with specified capital with 
stipulation to dissoive partnership, if losses occur— 
Third person standing surety for one partner 
guaranteeing that partner's share in losa — Losses 
occurring— Partnership not dissolved but capital and 
business enlarged and new busines:es added ehang- 
ing its original character —Changes constitute varia- 
tions of termaof contract and surety is not liable for 
losses of new business. 

Where there is an agreement between partners to 
carry on certain business with a certain specified 
capital with a stipulation todissolve the partnership 
when losses occur, and a third personstands surety 
for one of the partners guaranteeing that partner's 
share in the loss that might occur, but when the 
partnership suffers losses, the partners, instead of 
dissolving the partaeiships, further enlarge the 
capital and extend the business by amalgamaving it 
with a rival concern and also undertake another new 
busicess oot originally contemplated, the changes 
changethe character of the original busimesa and 
constitute not only breaches but also variations of 
the terms of the contract and exonerate the surety 
from liability. Hence the surety cannot be made 
liablefor the losses that may occurin the newly 
formed business, 


5. O. A. from the decree of the Additional 
District Judge, Amritsar, dated April 9; 
1938. . stay, ty ER S 

Mr. Mukand Lal Puri, for the Appellants. 

Messrs. Bhagat Ram Anand and Ram 
Parshad Khosla, for the Respondent: 

Ram Lall,J.—The plaintiff Lala Tirathe 
Ram, Honorary Magistrate of Amritsar, 
entered into partnership with Sardar 
Narinjan. Singh for the purposes of run- 
ning a cinema business at Batala on Janu: 
ary 16, 1934. lt was agreed that the plain- 
tiff was to supply capital to the extent opm 
Rs. 14,000 for which he was to charge 
interest at the rate of 10 annas per cent. poxa 
mensem and to share losses and protite 
equally with Sardar Narinjan Singa. Lem 
there was lossin the business, the partner 
ship was to be deemed to be dissolved an: 
the. machines purchased for the busines» 
were to be sold. At the same time, one 
Sardar Jawand Singh stood surety fo 
Sardar Narinjan Singh, guaranteeing t 
Lala Tirath Kam, Sardar Noriajan Singh’ 
Share in the joss tothe business and he 
also bypothecated a tawela im this con 
nection. It was also agreed between the 
parties that Lala Tirath Ram was tr 
appoint a treasurer who would keep the books» 
at Batala, receive the-cash and send it fu 
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deposit to the plaintiff's shop at Amritsar 
at short intervals: the books wera to be 
checked every week. 

It is common ground that the partner- 
ship business did not start active business 
till May 5, 1934, up to which date only 
preliminary expenses in connection with 
the purchase of machines and publicity, ete., 
had been incurred and it was formally 
closed in November 1935. The books which 
have been produced in Court show that on 
May 5, 1934, there was a balance of over 
Rs. 15,000 due to Lala Tirath Ram on 
account of the money which he had advanc- 
ed. The business is alleged to have gone 
on ata loss for some time, but Lala Tirath 
Ram amalgamated this business, which 
was known up-to-date as the “Pearl 
Talkies,” with the “Ramesh Talkies” and 
ealled the new business “the Palace Tal- 
kies.” In this new business the pertners 
were Lala Tirath Ram and Gosain Chandar 
Bhan, each of whom in the new partner- 
ship deed described himself as the owner 
or proprietor of the “Pearl’ and “Ramesh” 
Talkies respectively. The plaintiff claimed 
that there had been considerable loss and 
he brought a suit against Narinjan Singh 
and Jawand Singh for dissolution of part- 
nership and rendition of accounts fixing the 
tentative value at Rs.1,100. The learned 
Subordinate Judge held that Narinjan 
Singh was liable to render accounts of the 
partnership to the plaintiff and both 
Narinjan Singb and Jawand Singh together 
with the property mortgaged by Jawand 
Singh were liable for the amount of loss 
which might be found due on account of the 
partnership business. He passed therefore 
a preliminary decree for accounts on the 
footing that the entire investment on the 
partnership business belonged to be plaintiff 
and appointed a Receiver. Narinjan Singh 
<and Jawand Singh appealed to the District 
Judge who rejected the appeal of Narinjan 
3ingh but in the case of Ja vand Singh, he 
Meld that his liability was limited to the 
sawela which he had hypothecated by the 
lesd of suretyship referred to above. 

Both the defendants appeal to this Court 
‘hrough Mr. Mukand Lal Puri. The appeal 
of Narinjan Singh was concluded by find- 
Bings of fact and was not pressed before us. 
3o far as the appeal of Jawand Singh surety 
«vas concerned, however, it was urged: (1) 
mhat the business in respect of which he 
mad guaranteed losses regarding the share 
mi Narinjan Singh was one. the capital of 
«which was limited to Rs. 14,000; (2) that 
—uccording Ito the terms of the partnership 
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deed it was stipulated that when losses 
occurred, the partnership was to be dis- 
silved forthwith and not continued by 
amalgamation or otherwise and that by 
amalgamation, a new business on an 
extended seile was undertaken in respect of 
which he could not be saddled with any 
responsibility, and 13) that in addition to 
the cinema business, a petrol business was 
also undertaken : all these three factors con- 
stituted material variations of the original 
contract which discharged the surety, It 
appears from the books, which we have seen, 
that when the business effectively come 
menced Lala Tirath Ram had already 
advanced as much as Rs, 16,074 and this 
obviously extended the working capital of 
the concern. Further, it is clear that losses 
occurred but the partnership was not dis- 
solved. Instead of that the business was 
further extended and amalgamated with a 
rival concern. Atthe time of this amalga- 
mation, Tirath Ram dessribed himself as 
the cwner of the business and Narinjan 
Singh was actually employed as a manager 


in this new concern, to which the machines. 


of the old concern were transferred. It is not 
unlikely thit in a losing business, if more 
capital was put in, the greater were ihe 
chances of loss. In any case the surety can 
reasonably argue that if the business had 
been contned to Rs. 14,000, there would 
have been little or noloss, In addition to 
this, the fact that dealings in petrol were 
also added to the business of the new con- 
cern shows that the original business had 
changed in character. These factors, in my 
opinion, constitute not only breaches but 
also variations of the terms of the contract 
and exonerate the surety from liability, 

In these circumstances, I would accept 
this appeal so far as it relates to Jawand 
Singh but make no order as to costs 
throughout. Tne appeal, however, so far as 
it relates to Narinjan Singh, is dismissed, 
To this case also, I would make no order as 
to costs in this Court. 


Addison, J.—I agree. 
8. Appeal accepted in part. 
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CALCUTTA HIGH COURT 
Criminal Revision No. 1073 of 1933 
December 7, 1938, 

Epatey, J. i 
AKRAMADDIN AND ofnges—Acovsep— 
f PETITIONERS 
_ versus 
EMPEROR— RESPONDENT 

Criminal Procedure Code (Act V of 1898), s. 421— 
Magistrate, on presentation of appeal, allowing 
Pleader of appellant to argue case in full— Appel- 
lánt is allowed reasonable opportunity within mean- 


`ingof s. 421— It is unnecessary to hear appellant 


or his Pleader again after arrival of record in 
Appellate Court. 

All thats. 421, Oriminel Procedure Code, requires 
isthat the Appellate Court before dismissing an 
appeal summarily, must afford the appellant or his 
Pleader a reasoanble opportunity of being heard. 
It would be a sufficient compliance with the 
statute if such reasonable opportunity is afforded 
either on the first presentation of the appeal 
or if the Appellate Court sends for the record, 
after the record has been received. Hence where 
a Magistrate allows the Pleader for the appel- 
lant to argue his client’s case in full, the appel- 
lant is allowed a reasonable opportunity of being 
heard in support of his appeal within the meaning 
of s. 421, Criminal Procedure Code and it is unneces- 
sary to hear the appellant or his Pleader again after 
the. arrival of the record in the Appellate Court. 


-Lalit Kumar Sen v. Emperor (1), Surendra Nath v. 


Emperor (2) and Jitendra Nath v, Emperor (3), ex- 


plained. 


M. Ajit Kumar Dutt, for the Petitioners. 


Order.--This Rule is directed sgainst 
an order dismissing summarily an appeal 
filed by the petitioners before the learned 
Additional District Magistrate of Tippera. 
The order in question is dated August 9, 
1938. It appears that on July 22, 1938, the 
learned Magistrate had heard the Pleader 
for the petitioners and then called for the 
records for his perusal before definitely 
deciding whether or not he would admit 
the appeal. The only ground upon which 
the Rule was issued was that the Court of 
Appeal below ought to have allowed the 
petitioners an opportunity of being heard 
after the reccrds had been received. The 
order of the Jearned Magistrate dismissing 
tte appeal summarily purports to have 
been passed under s. 42), Oriminal Prc- 
ved Oode. That section reads as fol- 
ows : 

“Q) On receivin the petition and 
s. 419 or 8. 420, the S gpellste Court shall padin TA 
same, and if it considers that there is no sufficient 
grcund for interfering it may dismiss the appeal 
summarily. 

Provided that no appeal presented under s. 419 
shall be dismissed unlessthe appellant or his Pleader 
has had & reasonable opportunity of being heard 
insupport of the same; (2) Before dismissing the 
appeal ander this section, the Court may cell for 
the records of the case, but shall not be bound to do 
go. 


AKBAMADDIN v: EMPEROR (CAL.) 


18310 


It is contended by the learned Advocate 
for the petitioners in this case that although 
itis clear unders. 421 of the Code that 
an appeal presented under s. 419 may be 
dismissed summarily without sending for 
the record, if the appellant or his Pleader 
has had a reasonable opportunity of being 
heard, nevertheless if the Court, even 
after hearing the appellant or his Pleader, 
decides to send for the record of the case 
it is essential that a further opportunity 
should:be given to the appellant or his 
Pleader of being heard after the arrival of 
the record in the Appellate Court. In my 
opinion this argument finds no support in 
the language of the section itself. All that 
the statute requires with reference to this» 
matter is that the Appellate Court before 
dismissing an eppeal summarily must 
afford the appellant or his Pleader a 
reasonable opportunity of being heard. 
This being the case, in my view, it would be 
a sufficient compliance with the statute if 
such reasonable opportunity is affcrdedl 
either on the first presentation of the 
appeal or if the Appellate Court send» 
for the record, afterthe record has beem 
received. 

The learned Advocate for the petitioners: 
in support of his argument relies upon bwi 
decisions of this Court in Lalit Kuma» 
Sen v. Emperor (1) and Surendra Nath v 
Emperor (2), The reports in these two casem 
do not, however, indicate that the appellan* 


“was heard at any stage before the arriva 


of the record, sothe reports in those twi 
cases are not of very muck assistanc» 
in connection with the question with which 
we are now concerned. The learned Advo 
cate, however, relies upon a further decisio» 
of this Court in Jitendra Nath v. Emperor 
37 Or. L. J. 831 (3) in which Onunliffe ane 
Hendersen, JJ, directed the re-hearing of a: 
appeal which had been summarily dismisse 
without affording the Pleader an oppo 
tunity of arguing the case after the recor 
had been requisitioned by the Appellat 
Court. It is contended that the learne 
Judges in this case intended to lay dow 
a general principle to the effect that 
second hearing must invariably be allowe 
tothe appellant in all cases in whic 
the Appellate Court had seem fit to” call fc 
the record under sub-s. (29 of s. 42. 
Criminal Prccedure Code. 


(1) 42 0 L J 551; $2 Ind. Cas. 894; A I R 1926 Oe 
174; 27 Cr. L J 382. 7 

(2) 42 OL J 554; 93 Ind. Cas. 76; A I R 1926 Oal. 16= 
27 Or. -L J.412. pe 

(3) 37 Cr, L J 831; 163 Ind. Oas. 238; A I R 1936 Os 
294; (1936) Or. Oas. 531;,.8R O 730 (1), 
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Ido not think that it can be said. however, 
that the learned Judges who decided Jiten- 
dra Nath v. Emperor 37 Or-L. J. +31 (3) had 
any such intenticn. The Rule which had been 
Issued in that case was not opposed hy the 
Crown and the learned Judges seem to have 
been of opinion having regard to the particu: 
lar facts and circnmstances of the case before 
them, that the appellant had notin effect 
had a reasonable opportunity of being 
heard in support of his appea), within the 
meaning of a 421 (1), Criminal Procedure 
Code. Whether the reasonable opportunity 
which the section demands has in fact been 
allowed must of course depend upon the 
circumstances of each case. In Jitendra Nath 
v. Emperor 37 Or. L. J. 831 (3) cited above, 
itis stated that after hearing the Pleader 
the learned Judge thought it necessary to 
call for the record. It is, however, not clear 
whether this original hearing wasof a 
casual or perfunctory nature or was 
exhaustive. In the case with which we 
are now dealing; it would appear from the 
nature of the order recorded by the lower 
Appellate Court on August 9, 1938, and 
the explanation given by the learned 
Magistrate that the hearing which took 
place on July 22, 1938, must have been 
detailed and careful. It would also appear 
that at the time of the original hearing 
the Pleader for the appellant had the 
certified copies of all the evidence with 
him and thathe did not ask fora further 
opportunity of being heard after the 
arrival of the record. The learned Magis- 
trate states that on the arrivalof the 
record Le studied the case in tke light 
of. the arguments of the Pleader and 
that the order of summary dismissal covers 
the relevant points. 

Having regard to the circumstances set 
forth above, I am satisfied that on July 
22, 1938, the learned Magistrate allowed 
the Pleader for the appellant to argue his 
client’s casein full and that the appellant 
was allowed a reasonable opportunity of 
being heard in support of his appeal with- 
in the meaning of s. 421, Criminal Prccedure 
Code. This being the case, it was, in my 
view, unnecessary to hear the appellant or 
his Pleader again after the arrival of the 
record in the Appellate Court. The re- 
quirements ofe. 421, Criminal Procedure 
Code have been fully satisfied. This Rule 
must accordingly be discharged. The 

. stay order is vacated. 


e 8, Rule*digscharged. 
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MADRAS HIGH COURT 
Oriminal Revision Case No. 303 and 
Petition No, 291 of 1938 
October 6, 1938 

- Laxsamana Rao, J. 
BETHAMBHOTLA SUBBAYYA— 
PETITIONER 


versus 
POTHULA VENKATA NARASAYYA 
— RESPONDENT. 

Madras Local Boards Act (XIV of 1920), se. 227-A, 
208 (3)—Trial for offence under s. 208 (3) committed 
in discharge of oficial duty, without sanction of 
Local Government under s. 227-A—Legality. 

Where no sanction of the Local Government has 
been obtained under s. 227-A, Madras Local Boards 
Act, in a case under s. 208 (3) of the Act for an 
offence committed by the accused while acting inthe 
discharge of his official duty, the trial is illegal. 

Cr. R. Oase and P. to revise judgment of 
the Joint Magistrate, Ong-le, dated Decem- 
ber 23, 1937. | 

Mr. K. Kottaya, for the Petitioner. 

Mr. B. V. Rama Narasu, for the Respon- 


ent. 
The Public Prosecutor, for the Crown. 


Order.—The petitioner was the Vice- 
President of the Panchayat Board of Tane 
gutur and owing to a vacancy in the office 
of the President, he was acting as President 
from November, 1936. The complainant 
was elected President at a meeting held on 
May 29, 1937, but the petitioner disputed 
the validity of the meeting and declined 
to hand over charge of the office to the 
complainant till July 10, 1937. He has 
therefore been convicted under s. 208 (3), 
Madras Local Boards Act, for failure to 
hand over charge to the complainant but 
the offence was committed by the psatitioner 
while acting or purporting to act in the 
discharge of his official duty and s. 227-A, 
Madras Local Boards Act, provides that no 
Court shall take cognizance of such offence 
except with the previous sanction of the 


in this case and the trial is illegal, The 
conviction of the petitioner is, therefore, set 
aside and the fine, if levied, willbe refund- 


ed. 


Local Government. There was no al Tho 


N.B, Conviction set aside. 
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ALLAHABAD HIGH COURT 
First Appeal No. 337 of 1937 
January 31, 1939 
Tarom, C. J. AND Ganaa Natu, J. 
SHIVA PRASAD AND ANOTHER = PLaInTipes 
—APPRLLANTS 
ae versus 
SHAMBHU NATH- Derenvant— 
5 RESPONDENT 
Stamp Act (II of 1899), ss. 33, 35, Proviso (a), 38 
~ Proviso (a) to 3. 35, tf gives general discretion to 
: Court as to admission of document insufficiently 
, stamped—Pracedure laid down in a. 38 should be 
followed. ; 
The words “subject to all just exceptions * in 
+ Proviso ‘a) to s. 35, Stamp Act, do not give any 
‘ general discretion to the Court as tothe admission 
“of a document, which is rendered inadmissible by 
- the provisions of any other statute for the time 
being in force. 
Where a document is insufficiently stamped, the 
proper procedure to be followed is the one prescrib- 
“ed by s 38. Under it, it isthe duty of the Judge 
to receive the deficiency and the penalty and admit 
the documents in evidence. The party cught not 
. to go to the Treasury to deposit the deficiency and 
ponali. Lachmi Narayan v. Rameshwar Prasad (1), 
relied on. 


F. A. from the decision of the Civil Judge, 
. Dehra Dun, dated May 25, 1937, 


- Mr. G. S. Pathak, for the Appellants. 
Mr, Bankey Behari, for the Respondent. 


Ganga Nath, J.—This is a plaintiffs 
appeal and arises out of a suit brought by 
them against the defendant-respondent for 
specific performance of a contract of sale 
‘and to recover Rs. 1,000 as damages. The 
plaintiffs’ case was that on June 27, 1936, 
‘the defendant entered into an agreement 
‘with them to sell a piece of land and 
received Rs. 500 as earnest money for 
which he gave a receipt. A draft agree- 
ment of sale was slso written and signed 
by both the parties. The defendant subse- 
quently wanted to resile from his contract 
and to sell the land to somebcdy else, so 
the present suit was brought. The defen- 
dant contended that certain terms and 
conditions were left over to be settled 
which had nut been settled and that ha 
Was always ready to sell the property after 
setting certain necessary conditions. He 
further contended that specific performance 
should not be allowed as the plaintiffs had 
obtained the agreement on misrepresenta- 
tion. Several issues were framed by the 
learned Civil Judge. The plaintiffs ten- 

- dered in evidénce the receipt and the draft 
agreement referred to above. The Mun- 
sarim reported that both these documents 
were insufficiently stamped. The plaintiffs 
thereafter deposited in the Treasury the 
deficiency and the penalty of their own 
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accord. When the case came up for final 
hearing before the learned Civil Judge, he 
rejected both“ these documents on the 
ground that they had been insufficiently 
stamped. He observed: 


“The admission of an unstamped instrument in 
evidence on payment of duty and penalty is a matter 


` in the discretion of Court. This discretion is to be 


exercised by the Court and not by the parties to 
litigation, nor is it to be exercised indiscriminately 
in favour of all persons. The plaintiffs themselves 
have called this‘agreement'a draft. The defendant 
denies that it was a final agreement. The equities 
of the case demand that in each case the plaintifis 
should not be put in a privileged position and be, 
allowed to prove an invalid document. I have there- 
fore refused to admit in evidence either of the two 
documents.” : 
These observations of the learned Judge 
are based on a misconception of law. The 
Proviso (a) tos. 35, Stamp Act, provides: 
“Any such instrument not being an instrument 


` chargeable with aduty of one anna or half an anna 


only, or a bill of exchange or promissory note, shall, 
subject to all just exceptions, be admitted in evidence 
on payment of the duty with which the same is 
chargeable, or, inthe case of an instrument insuffi- 


` ciently stamped, of the amount required to make up 


such duty, together with a penalty of five rupees, 
or, when ten times the amount of the proper duty or 
deficient portion thereof exceeds five rupees, ofa 
sum equal to ten times such duty or portion.” 

The words “subject to all just exceptions” 
in tbis Proviso do not give any general 
discretion to the Court as to the admission 
of a document, but mean those exceptions | 
in which a document is rendered inadmise 
sible by the provisions of any other statute 
for the time being in force. The plaintiff 
ought not to have gone to the Treasury to 
deposit the deficiency and penalty. The 
proper procedure to be followed was the 
one prescribed by s. 38. Under it, it was 
the duty of the learned Judge to receive 
the deficiency and the penalty and admit 
the documents in evidence, Tnstead of 
doing «so. he refused to admit them in 
evidence, and impounding them ordered 
them to be sent to the Collector. Section 38 
provides that : 

“(1) When the person impounding an instrument 
under s. 33 has by law or consent of parties authority 
to receive evidence and admits such instrument in evi- 
dence upon payment of a penalty as provided by s. 35 
or of duty as provided by 3, 37, he-shall send to the 
Collector an authenticated copy of such instrument, 
together with a certificate in writing, stating the 
amount of duty and penalty levied in respect thereof, 
and shall send such amount to the Collector, or to such 
person as he may appoint in thie behalt. 

(2) In every other case, the person ao impounding 
an instrument shall send it in original to the Collec- 
tor.” 

Under s. 42, cl. (2), when. a document is 
sent to the Collector after being impounded 
and the Collector has received the stamp 
duty or the deficiency therein aad the 
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penalty under s.40 and the payment has 
been certified by an endorsement on the 
document. it shall be admissible in evi- 
dence. Clause (2), s. 42, lava down : 
“Every instrumentso endorsed shall thereupon be 
admissible in evidence, and may be registered and 


acted upon and authenticated as if it had been duly . 


stamped and shall be delivered on his application in 
this behalf to the person from whose possession it 
came into the hands of the officer impounding it, or 
ae such person may direct.” 

In Lachmi Narayan v. Rameshwar Prasad 
(1) their Lordships observed : 

“It is clear to their Lordships that the Proviso 
qa)of s. 35, Stamp Act, 1899, is of equal ambit 
with the body of the section, and that just as an 
jnstrument cannot be acted upon, that is to say, 
nothing can be recovered under it unless if hasa 
proper stamp, so the Proviso provides thet if there 
is not a proper stamp, it may be put on afterwards 
on payment of a penalty and the instrument then 
becomes effective.” 

It was the duty of the learned Judge to 
have received these dccuments in evidence 
after the deficiency in the stamp duty and 
the penalty had. been paid up. It is, there- 
fore, ordered that the appeal be allowed 
with costs, the decree of the lower Court 
be set aside, the documents be admitted in 
evidence and the case be sent back to the 
lower Court to admit it under its original 

- number and to dispose of it in accordance 


with law. 
D. Case remanded. 


(1) 4 Pat, 34; 82 Ind. Cas, 789; A IR 1924 P O 
221; 51 I A332; 47 ML J 300; 5 PL T 570; 26 
- Bom. L R1140; 20 LW 811; 40 O LJ 443;10 O 
& A LR 1272; 29 O W N 296; 26 PLRIZ1O0W 
N 704; 3 Pat. L R 345 (PO). 





LAHORE HIGH COURT 
Second Appeal No. 529 of 1928 
October 20, 1938 
ADDISON AND RAM LALL, JJ; 
Musammat HAR KAUR—Ptaintire— 
APPELLANT 
versus - 
UDHAM SINGH AND otazrs—Derenpants 

— RESPONDENTS 

Morigage—Deed providing that after duration 
period mortgagee could either claim possession or 
recover mortgage money with interest—Suit for 
relief Jor recovery of possession—Failure to claim 
the other relief—Whether can claim it in subsequent 
suit. 

A mortgage-deed provided that the mortgage was 
for the duration of certain period and that at the 
end of this period,the mortgagee could either claim 
possession or recover mortgage money with interest 
at the agreed rate, In a suit for possession the 
mortgages failed to claim the relief for the recovery 

. of the money due on the mortgage : 
_ Held, that this did not preclude him from seek- 
Sng that relief in the subsequent suit. His -right 
to enter into possession, and at his option, to con- 


. 
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vert a simple mortgage into a usufructuary mort- 
gage was entirely apart from the right to demand 
payment by réslization of the security, and there- 
fore an independent covenant. 

S. A. from-tbe decree of the Additional 
Poe Judgé, Lahore, dated January 13, 
1938. 

Messrs. Mehr Chand Mahajan and Yash 
Pal Gandhi. for the Appellant. 

Mr. Tek Chand, forthe Respondents. 


Ram Lall, J—Thke plaintiff in this case 
sued for the recovery of Rs. 1,800 on the 
basis of a mortgage dated July 9, 1929. 
Originally the plaintiff and one Jowand 
Singh had advanced Rs. 1,930 to defend- 
ants Nos. 1 and 2 and taken some land 
on mortgage as security, On July 9, 1929, 
the plaintiff, who had a half share in the 
earlier mortgage, advanced a further sum of 
Rs. 600 to def-ndant No. 1 and another 
mortgage deed was executed in favour of the 
plaintiff for the sum of Rs. 1,565 which was 
compcsed of two items, namely the Rs. 600 
advance on ihat day and half of Rs. 1,930 
which was the share of the plaintiff in 
tbe original mortgage. The second mort- 
gage_was in respect of property which was 
different to that which was the security 
for the first mortgagee. It was stipulated 
that the mortgage was for the duration of 
ten harvests or five years and that at the end 
of this period, the mortgagee could either 
claim possession or recover the mortgage 
money with interest at the rate agreed upon, 
On the expiry of the five years, the defend- 
ant did not redeem the mortgage, ner 
pūt the plaintiff in possession and a suit 
was brought for possession on the foot of 
the mortgage. This suit was dismissed in 
default on March 22, 1935. Apparently no 
steps were taken to get thé suit restored 
and the plaintiff eventually filed the present 
suit for Rs, 1,800 on the basis of the same 
mortgage deed cf July 9, 1929, and in the 
alternative, if her suit be incompetent on 
the basis of this dccument, for a decree on 
the basis of the earlier mortgage of 1926. 

‘Tha first Court held that as the plainte 
if bad omitted to claim the relief for the 
recovery of the money due on the mortgage 
and had merely sued for possession, her 
suit was barred under the provisions of 
O. H, r. 2, Civil Procedure Code. On 
appeal the order of the trial Court was cone 
firmed and the plaintiff has now come up 
to this Court in second appeal. The only 
question for decision is whether on the 
construction of the deed the transaction 
was one which gave to the plaintiff two 
independent causes of action or whether 
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there was only one cause of action in which 
there were two reliefs available and the 
failure to ask for one of these reliefs, when 
a suit was brought, precluded her from 
seeking that relief in a subsequent suit. - 

Tt is obvious that the document which 
is the basis of the suit contains stipulations 


and covenants which crdinarily do not ` 


find a place in a mortgage deed. In 
addition to the stipulations which either 
expressly or by implication of law, are in- 
cluded in a deed of mortgage, something 
else has been given and certain other rights 
are reserved to ths plaintiff. The mortgage 
as such cculd be redeemed after the expiry 
of the term of the mortgage by suit or 
agreement. This involved the payment cf 
the money then due. But the mortgagee 
in this case could say that instead of putting 
an end to the mortgage, she could enter 
into possession, and at her option, convert 
a simple mortgage into a usufructuary 
mortgage and during the period of her 
possession, interest on the money advanced 
would not be payable, This right appears 
to me to have been entirely apart from the 
right to demand payment by realization of 
the security, and therefore an independent 
covenant. The intention of the parties all 
along appears to have been that the pros 
perty would remain charged with the debt 
but at the option of the plaintiff interest 
thereon wculd be paid by the usufruct 
cf the land. Ifthe plaintiff did not enforce 
this extra right, or took infructuous steps 
to enforce this right, the covenant to pay 
was pot extinguished. The case appears 
to be one in which two separate contracts 
were embodied in one document and 
merely because they related to the same 
debt or the same land, they did not cease 
to be separate. As pointed out by Mr. 
Mehr Chand Mahajan, who appeared for 
the pluintiff-eappellant, the basic condition 
was that the relationship of mortgagor and 
mortgagee should continue till the money 
advanced was paid .cff and the failure of 
the plaintiff to secure the benefit of a sti- 
pulation, which was added on to the usual 
terms of a mortgage, could not have been 
intended, nor could it in law operate to 
wipe out this basic obligation. 

A number cof authorities were quoted 
on either side but each is distinguishable 
for the obvious reason that in the last 
resort it is a question of fact whether there 
was one contract here or two, In my Opinion 
there were two independent contracts in 
this case and therefore two distinct 
. causes of action. In this view the appeal 
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should te accepted and the case remittec 
to the trial Court for a decision on the 
merits, The court-fee paid in this Court 


, will be refunded, and in view of all the 


circumstances, I would make no order as 
to costs in this Court but the costs of the 
trial Court will be in the discretion of that 
Court. The appeal is accordingly accepted 
and the case remitted to the. Court of the 
Subordinate Judge, First Class, at Kasur 
Ground No. 5 of the memorandum of appeal 
has been given up and so no question of 
court-fee on the alternative relief arises. 


Addison, J —I agree. i 


D.. Appeal allowed. 


RANGOON HIGH COURT 
_, _ Full Bench 
Civil Reference No. 8 of 1939 
July 3, 1939 
Rozerts, O. J., DUNKLEY AND Spargo, JJ. 
MAUNG BA MAUNQ—Appguiant 
versus 
MAUNG BA YIN AND aNoTane 
i — RESPONDENTS 

Specific Relief Act (I of 1877), ss. 42, 39—Credit- 
or, if can sue under s. 42 for mere declaration 
that tranafer of movable property by the judgment- 
debter is fraudulent—Whether can sue under s, 3% 
for cancellation of deed of transfer. 

It is essential to bear in mind the distinction 
between a substantive right and a right which is 
conferred by rules of procedure. The right of a 
judgment-creditor to attach the property of his 
judgment-debtor is a mere procedural right, confer. 
red by the Civil Procedure Code. It is not a aub- 
stantive right as to the property, and therefore cans 
not give riseto & right of suit under s. 42, Specific 
Relief Act. A creditor is not a person against 
whom a document transferring his judgment-debtor's 
movable property is void or voidable, and therefore 
the creditor cannot eue for the cancellation of such 
a document under s, 39, Specific Relief Act. He. 
cannot sue for a bare declaration under s. 42, 
Specific Relief Act, nor can, he sue for cancellation 
of the document of transfer, either as his sole re- 
medy or as a relief further to a declaration, 
Ma Sein v. P. L. S. K. Firm (3), Overruled, 
Societa Coloniale Italiana v. Mg. Shwe Le (5) and 
Cron Tai Thai v. Ma Lat (6), held no longer good 
aw. 

[Oase-law discussed. } 


O. Ref. made by Mosely, J. 


Mr. A. N. Basu, for the Appellant. 
Mr. K. C. Sanyal, for the Respondents. 


OPINION œ 

Roberts, C. J.—The question for the 
determination of the Court is : 

“Gan acreditor sue under s. 42, Specific Relief 
Act, for a bare declaration that a transfer has been 
made by his judgment-debtor fraudulently with. 
intent to defeat or delay his creditors, or must Ne 


.sue for cancellation of the deed 


1936 - 
of transfer either 


as his sole remedy or as a relief further to that 
declaration ?” 


Now this question refers, of course, toa 
transfer of movable property, since a trans- 
fer of immovable property made fraudu- 
lently and with intent to defeat or delay 
creditors is dealt with by s. 53, Transfer of 
Property Act. Itis voidable at the option 
of any creditor so defeated or delayed. The 
normal methed of execution by a creditor 
who becomes a decree-holder is to attach 
the property of the judgment-debtor. 
Order XXI, r. 43, and the subsequent Rules 
to 57 inclusive, show how he can do it; 
both movable and immovable property are 
dealt with by the rules and there are spe- 
cial provisions governing the attachment 
of different kinds of property including 
decrees. If any claim is preferred to the 
property by a third party or an objection 
is made tothe attachment under r. 58, the 
Court investigates the claim and may re- 
leace the property from attachment. Sup- 
posing it does so, the creditor may still 
institute a suit in accordance with the 
provisions of r. 63, to eatablish the right 
which he claims to the property. The right 


, of adecree-holder is to have his decree 


satisfied, and the method by which he 
enforces that right is by way of proceedings 
in execution. If there isa contest between 
him anda third party, there must be, first 
of all, attachment by the creditor; seccndly, 
objection by the third party, and thirdly, 
if the objection is successful, a suit between 


.them under the provisions of r. 63. In such 


a suit, the creditor claims the right to 
property under his decree because he says 
that it belongs tothe judgment-debtor and 
someone else is objecting either that it does 
not or that it is not Hable to attachment for 
some other reason. The Legislature has 
here made provisicn for this very question 
and no other to be decided. In K, R.M. A. 
Firm v, Maung Po Thein (1), it was held 
that a decree-holder having recourse to 
this method of obtaining the fruits of his 
decree open to him could not proceed by 
way of a bare suit for a declaration under 
8.42, Specific Relief Act. After careful 
reading ofthe judgment of this Bench in 
that case, I must confess myself reluctant 
to make jhe smallest attempt to improve 
upon its language. I dealt fully with the 
authorities and it was followed in U Po 


-Thein v. 0. A. 0. K. R. M. Firm (2). Neither 
of 4 R 22; 95 Ind. Oas. 98; A I R 1926 Rang, T 


` 124, 4 
Pi 5 R 699; 106 Ind. Gas. 368; AI R 1928 Rang. 
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of these decisions seem to have been refer: 
red to by the Oonrtin Ma Sein v. P. L. 8S. 
K. Firm (8), at all, 


The judgment in this last-mentioned case ` 


does not discuss the question of a creditor's 
right to bring a suit under s. 42, Specific 
Relief Act, in order merely to set up the 
title of his judgmentedebtor to movable 
property. The Court held that he was not 
barred from doing so by the proviso to the 
section which says that no Oourt shall 
make a declaration in such a suit where 
the plaintiff is able toseek other relief and 
fails to do so. It was pointed out that 
where a creditor attached property and 
the attachment had been removed, a suit 
would lie under the provisions of O. XXI, 
r. 63, but in Ma Sein v. P. L. 8. K. Firm 
(3), there had been no attachment nor 
removal of attachment. Buta suit for a 
bare declaration will only lie if the plaintiff 
is “entitled to any legal character or to any 
right as to any property.” These are the 
words of the statute itself: and where the 
only right claimed isa right to attach the 
property of another, the case in K. R. M. A. 
Firm v. Maung Po Thein (1), is authority 
for saying that the suit is not maintainable. 
See also Deokali Koer v. Kedar Nath (4). 
A perfectly independent remedy is given 
to the creditor by attachment and by a 
suit under O. XXI, r. 63, if the attachment 
is objected to. I respectfully agree with the 
learned Judge whomade the reference that 
the cases in Societa Coloniale Italiana v. 
Mg. Shwe Le (5) and Chan Tat Thaiv. Ma 
Lat (6), are not good law. In Ganga 
Ghulam v. Tapeshir Prasud (7), the plaintiff 
claimed to be the owner of the property in 
respect of which he sought a declaration 
and the suit unders. 42, was thus clearly 
maintainable at his instance. So far as it 
relates to the maintainability of such a suit 
by a creditor in order to assert the title of 
bis judgment-debtor and the liability of the 


property to attachment, I am of opion 
that the case in Ma Sein v. P. L. 8. K. -~ 


Firm (3), must be overruled, and my 
answer to the first question propounded 
must be in the negative. 

We were referred in the course of the 
argument to Ah Foon v. Hoe Lai Pat (8). 


(3) 7 R477; 120 Ind. Oas. 228; A IR 1930 Rang, 
27; Ind. Rul. (1980) Rang. 20. 

(4) 390 704; 15 Ind, Oas. 427;16 OW N 838, 
()4 L BR 252;14 Bur. L R 135. 
9 A IR1916 L B 25; 33 Ind, Cas. 124;9 Bur, L 


(7) 26 A 606; A W N 1904, 138, 
(8) 9 R 614; 135 Ind. Oas. 64); A TR 1932 Rang 
13; Ind, Rul. (1932) Rang. 49. 
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All that cise decided is that if there is an 
independent right to sua bv reason of O. XXI, 
r. 63, subsisting in the creditor, s. 53, Transe 
fer of Propertv Act, does not interfere with 
it. But to givethe creditor his indepen- 
dent right he must proceed bv attaching 
the property, and then if there is an ohjec- 
tion bv athird party and it is upheld, a 
anit will lie under O. XXT, r. 63. He has 
his remedy, bnt thisdoes not mean he can 
file a suit underthe Snecific Relief Act. In 
Maun Aung Myit v. Maung Tha. Hmat (9), 
Oarr, J. expressed the view that a creditor 
who under s. 53, Transfer of Proverty Act, 
was entitled to avoid a transfer should pro- 
perlv sue forthe actual cancellation of the 
deed in question. But this case dealt with 
immovable property ; consequently, a suit 
would lie for a declaration that the mort- 
gage on the property was fraudulent. In 
the present case I am of opinion, that s. 39, 
Specifice Relief Act, is not applicable. That 
section says that any person against whom 
a written instrument is void or voidable in 
certain circumstances may sue fo have it 
adjudged to beso. A decree-holder is only 
entitled to have his decree satisfied and 
the modes by which he can execute his 
decree are the subject of careful provisions 
ofthe Legislature. He cannot demand to 
have any and every transfer of mov- 
ables by his judgment-debtor to a third 
party set aside under this section. If he 
pursues his proper remedy by attachment 
and the attachment is removed, he can still 
institute his suit under r. 63; and whilst 
he has the liberty to take this course, the 
instrument of transfer from his judgment- 
debtor to the objecting transferee ennnot 
give him apprehension of seriots injury. 
My answer therefore to the second and 
third questions is in the negative. The costs 
of this reference to be costs in the appeal. 
Advocate's fee ten gold mohurs. 


Dunkley, J.—I am in entire agreement 
with my Lord the Ohief Justice. It is essen- 
tial to bearin mind the distinction between 
a substantive right and a right which is 
conferred by rules of procedure. The right 
of a judgmentecreditor to attach the proper- 
ty of his judgment-debtor is a mere proce- 
dural right, conferred by the Civil Proce- 
dure Code. It is not a substantive right 


-asto the property, and therefore cannot 


give rise to a right of suit under s. 42, 

Specific Relief Act. A creditor is not a person 

against whom a document transferring his 

creditor's movable property is void or voide 

(9) 9 R 367; 134 Ind. Cas. 716; AI R 1931 Rang, 
©9310; Ind: Ruk (1931) Rang. 314, 
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able, and therefore the creditor cannot sue 
for the cancellation of such a document 
under s. 39, Specific Relief Act. Hence the 
answer to the question propounded muat 
be that a judgment-creditor cannot sue for 
a bare declaration under s, 12, Specific 
Relief Act, nor can he sue for cancellation 
of the document of transfer, either as his 
sole remedy or as a relief further toa dec- 
laration. 


Spargo, J.—I have had the advantage cf 
Yeading the judgments proposed by my 
Lord the Chief Justice and by my learned 
brother Dunkley and I respectfully agree 
that the three questions propounded to us 
must be answered in the negative. 


D. ~ Anewers inthe negative. 





_ NAGPUR HIGH COURT 
Civil Revision Application No, 625 
of 1938 
March 17, 1939 
GRUER, J. 
RAMLALSAO GUPTA—Durenpant 
—APPELLANT 
versus 
K. B. M. E. R. MALAK-—PLAINTIRP 
— OPPOSITE PARTY 

Companies Act (VII of 1913),8. 101 (3)—Sub-section 
is mandatoery— Application for share not accompanied 
by 5 per cent. of share money, whether valid offer-—Com- 
pany, if can demand share amount from applicant— 
Coniract Act (IX of 1872), s. 6 (2)—Propasal for pur- 
chase of shares made in March, July, 1933, and 
December, 1934—Allotment not made till August, 1935 
—No notice of allotment — Proposers not waiving 
revocation— Proposals held must be deemed to have 
been revoked, 

Sub-section 3 of s, 101, Companies Act, lays down 
a mandatory requirement. The applicantfor a share 
is under a statutory obligation to pay 5 per cent. of 
the nominal amount of the share along with his 
application, andthe Company is also under the obliga- 
tion to see that he does so, and it is against public 
policy that any allotment should be made without 
compliance with this requirement, Consequently, 
where an application for share is not accompanied 
by sach payment, the application does not legally 
constitute a valid offer so as to entitle the Company 
to demand the share money from the applicant. 
Mutual Bank of India v Sohan Singh (1) and Indian 
States Bank, Ltd. v Sardar Singh (2), relied on. 

If the proposer revokes his offer before its accept- 
ance, then s. 6 (1), Contract Act, applies. Even if he 
does not revoke, s. 6 (2) applies unless of course the 
Proposer’s conduct amounts to a waiver of the 
revocation which would follow on the’ lapse of a 


- reagonable time, 2 


Where applications for shares. were made in March 
and July, 1933, and December 1934, but the Company 
did not make allotment of shares till August, 1935, 
no notice of allotment being given to proposer till 
then and there was nothing in the conduct of the 
epolicent amounting to waiver of the revoca- 
ion ; 


w 


1939 
Geld, that.s. 6 (2) applied and that the proposals 
must be deemed to have been revoked. Ramsgate 
Hotel Co. v, Montefore (3) and Indian Co-operative 
Navigation and Trading Co., Ltd. v. Padamsey Premji 
(4), referred to. 

C. R. App. of the decree of the 
Court of the Additional Judge, Smal! 
Causes Court, Nagpur, dated August öl, 
193¢, in Oivil Suit No. 1669 of 1937, 


Mr. R. S. Dabir, for the Applicant. 
Mr. k. K. Manohar, for the Opposite 
Party. 


Order.—This order will dispose of also 
revision applications Nos, 717,118 and 797 
of 1938. 

‘he relevant facts in the case are not 
disputed, and they are that the various 
defendants-applicants made applications 
for shares im the Oentral India Press, 
Limited, Nagpur, on March 15, 1933, July 14, 
1933, December 24, 1934, and December 27, 
1934, respectively. Allotment was made to 
them on August 26, 1935, and on September 
12, 1939, the Company called upon them 
to pay ihe amounts due on their shares. 
The Company, lam informed, has subse- 
quently gone into liquidation. These 
defendants failed to pay the money 
demanded and have resisted the present 
Suits against them on two grounds: (1) 
that there was no valid ofier and accepi- 
ance of shares, and (2) that there was 
revocation of tne proposal under s. 6 (2) 
of the Indian Contract Act. Section 101 of 
the Indian Uompanies Act, 1913, subscl. 3, 
provides that the amount payable on 
application on each share shall not be less 
than 9 per ceut.of the nominal amount of 
the share. it is admitted that these appliCu- 
tions were subsequent to the first allotment 
of shares and also thal they were not 
accompanied by any payment. The ques- 
tion 18 whether the applications were legal 
80 a8 LO constitute a valid offer. Subes. l 
of this Section mentions two conditions ta) 
and (b) which must be complied with before 
any allotmeat can be made. ‘Lhe payment 
of 5 per cent. on an application ig not one 
of these conditions, but it does not neces- 
sary foliow that the allotment is valid 
unless the conditions in sub-s. | are 
violated. Sub-s.5 says that any condition 
requiring er binding any applicant for 
Shares to waive compliance wuh any 
requirement of this section shall be vold. 
Sup-s.3 is one ot sucen requirements and 
Sub-s. 6 makes it clear that sub-s. 3 apples 
e to allotments of shares subsequent to the 
tret allotment, In Muual Bank of India 
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v. Sohan Singh (i) it was laid down by a 
Division Beach that any allotment which is 
made without payment of at least 5 per cent 
of the nominal value of the shares by the 
applicant is invalid. I respectfully agree 
with that dictum. Sub-s, 3 lays down a 
mandatory requirement. The applicant for 
ashare is under a statutory obligation to 
pay 5 per cent. of the nominal amount of 
the share along with his application, and 
the Company is also under the obligation to 
see that he does so, and it is against public 
policy that any aliotment should be made 
without compliance with this’ requirement. 
In Indian States Bank, Lid. v. Sardar Singh 
(2) it was similarly keld that an allotment 
of shares by directors without having 
received the minimum subscription was a 
misfeasance, ‘That being so, the Company 
suould not be allowed to take advantage of 
its Own wrong-doing and neglect of the 
provisions of tha Act by demanding the 
share money subsequently. 


In support of the second ground about 
revocation by tne lapse of a reasonable time 
without communication of acceptance of 
the offer, reference is made to an Hnglish 
case, Kamsgaie Hotel, Co. v. Montefure (3 Jo 
lu that case application for 5U sbares 
accompanied by a deposit of one pound per 
share was made on June 8 1063, On 
November 5, the defendant having received 
no communication from the Uompany, 
withdrew his application, and on November 
23, the Company intimated that 5U snares 
had been alictied and demanded payment 
of the balance of ihe first call. It wag 
held ihat the allotment had not been made 
within a reasonable time and so judgment 
should be given fur tue defendant. It is 
true buah in that case tne defendant had 
withdrawn his applicauion before the 
demand was made. Buta. 6 of the Indian 
Contiict Act does not lay down that this 
must happen before s. © (2) comes into 
play. lt tue proposer revokes his offer 
belore its acceptance, then s.6 (1) applies, 
Even it he does not revoke, s. 6 (2) applies 
uoless of course the proposer's conduct 
wmounls 10 & waiver of the revocation 
which would fulow on the lapse of a 
reasonable time. In tue cases before me 
tuere 18 NO aiegalion in the plaints that 
inliMalivn of their enrolment was sent to 


WA 18 1936 Lah, 790; 161 Ind, Oas. 952; 8 RL 
29. 

(2) A I R 1934 All. 655; 154 Ind. Cas. 33 7R A 
702, 


(3) (1868) 1 Ex, 109; 4 H & O 164; 35 L J Ex, 90; 12. 
dur, (Ng; 455; 13 L T 715; 14 WR 336, 
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the defendants before September 12, 1935. 
In the case of Mr. O. B. Parakh there is no 
doubt an allegation in the plaintiff's reply 
that acceptaace of the proposal was duly 
communicated to the defendant, but the 
date is not given. Their failure to protest 
until demand for payment was made on 
them cannot, therefore, be imputed to them 
as waiver. 

In Indian Co-operative Navigation and 
Trading Co., Ltd. v. Padamsey Premji (4), 
Ramsgate Hotel Co, v. Montefore (3) was 
referred to with approval. It was remarked 
that if the defendant had been given 
notice of the allotment and had not objected 
to it promptly he would have been bound, 
In the cases before me, except perhaps in 
the case of Mr. O. B. Parakh, there is 
nothing to show that such notice was given. 
I therefore hold that in three of these 
revision applicalions, s. 6 (2) does apply 
and the proposal should be held to have 
been revoked, and in the case of all four, the 
application was invalid and no money can 
be recovered as there was no valid contract. 
The reasons given by the lower (ourt for 
holding that tne delay was reasonable 
because the defendants are gentlemen of 
good status and the Company believed they 
would pay up, these reasons appear to me 
to be beside tue point. It is alec immaterial 
that the present plaintiffis a transferee for 
valuable consideraticn. Be isa business- 
man, whono doubt undertook the risk of 
failing to recover all the amount said to be 
due tothe Company. . 

The applicaticns are allowed with costs 


and these suits will be dismissed. I fix 
Counsel's fee at Rs, 20 in sach case 
D. Revision allowed. 


(4) A I R 1934 Bom. 97; 150 Ind. Cas. 645; 38 Bom. 
LR 32;7RB 13. 


CALCUTTA HIGH COURT 
Civil Appeal No. 1916 of 1986 
February 27, 1939 
HENDERSON AND LATIFUR RAHMAN, Jd. 
HARIVHAN OHATYERJ BRE AND UTIIERS — 
PLainTipRs—APPELLANTS 
versus 

SAILABALA DEBI AND aNoTHER— 

DEFENDANT No. Z— RESPONDANTS 

Pre-emption—Uovenant for—If can be enforced by 
a representative against a representutive, 

A covenant for pre-emption is not a restrictive 
covenant in that sense of the term. Such a coven- 
ant’ cannot therefore be enforced by a representa- 
five of the sovenantes against a representative of 
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the covenantor. Nobin Chandra v. Nabab Ali (8), 
followed, Kala Chand v. Jatindra Mohan (24, relied 
on, Aulad Ali v. Ali Athar (1), approved but not 
followed. 

O. A. from the appellate decree of the 
Sub-Judge, 2ad Court, Howrah, dated 
August 31, 1936, 

Mr. Bijoy Kumar Bhattacharji, for the 
Appellants. 

Mr. Surajit Chundra Lahiri, for the Res- 

pondents, 
- Henderson, J.—This appeal has arisen 
in connection with a suit for specific per- 
formance of a contract of pre-emption., 
Defendant No. l sold certain property to the 
mother of the plaintiffs on September 30, 
1912, The kobala contained an agreement 
to the effect that if defendant No. 1 desired 
to sell a small adjoining property which 
originally formed part of the property trans- 
ferred, sae would sell it to the plaintiffs’ 
mother for Rs. 200. As the Sub-Registrar 
refused toregister the document, this clause 
was deleted. A separate agreement was 
snbsequently executed on November 1, 1912. 
After the death of the plaintiffs’ mother, 
defendant No. 1 sold the property to defen- 
dant No.2. Asthe defendants refused to 
execute a conveyance in favour of the 
plaintiffs, this suit was instituted. Both 
Courts have come to a finding that defen- 
dant: No. 2 was aware of the agreement. 
Defendant No, 1) died during the pendency 
of the appeal to this Court. The question 
therefore for our decision is whether the 
representatives of the convenantes can 
enforce the agreement against the repre- 
sentative of the covenantor. The first con- 
tention made by Mr. Bhattacharji on behalf 
of the appellants is that the covenant is 
one which runs with the land as it is a 
restrictive covenant. Neither of the Courts 
below took this view. Indeed, it does not 
even appear thal it was put forward. We 
are quile satistied that a covenant for pre- 
emption is not a restrictive covenant in that 
sense ofthe term and this contention has 
no force in it. The question therefore 
remains whether this covenant can be 
enforced by a representative against a 
representative. The question is a very dif- 
cult one and sirong arguments can be 
advanced on either side. IG is perhaps not 
unnatural that different views. have been 
taken in different Courts. 6 

‘The learned Advocate for the appellants 
relied strongly upon the Full Bench deci- 
Sion of the Allahabad High Oourt in Aulad 
Ali v. Alt Athar (1). ‘There is no doubt that 

(i) 49 A 527; 100 Ind. Oas, 688; AI R1927 All» 
170; 25 A L J 289 (F B). 
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Khis decision supports his argument. On 
Khe other hand, the learned Advocate for 
the respondents relies strongiy upon various 
decisions of this Court. In tnis connection 
X would refer to the case in Kala Chand 
v. Jatindra Mohan 2). The point that was 
actually decided in that case was that a 
contract of pre-emption which purports to 
bind the successors-in-interest of the 
covenantoris' void and cannot be enforced 
even against the covenantor. There is no 
difficulty of that sort in the present case, 
fopcause there is no doubt that the coven- 
wot could have been enforced against tne 
covenantor by the ccvenantee. Mukerji, J.s 
however, gave an elaborate discussion of 
the various decisions which throw any 
light upon this question. In particular, the 
case in Nobin Chandra v. Nabab Ali (3), is 
a direct authority for the proposition tuat 
this contract could not be enforced against 
representative of the covenantor. Though, 
as at present advised, I should be disposed 
ko agree with the view enunciated in the 
decision of the Allahabad Full Bench, 
Aulad Ali v. Ali Athar (1), I am not pre- 
pared to dissent from what l conceive to be 
the consistent opinion of the learned Judges 
of this Gourt, 


On behalf of the respondents it was con- 
tended tnat the case comes witnin the 
troviso to 8. 23 (b), Specific Kelief Act. Lt 
is said that the personality of the plain- 
tis mother Was a material ingredient mn 
the contract. ‘To my opinion, tbere is no 
real dithculty in the way of the appellants 
tere. ‘There is nothing to show that tuis is 
a case in which a specially low price was 
axed in view of the triendly feelings 
entertained by the covenantor towards the 
eovenantee. The learned Munsif referred 
40 this aspect of the matter in these terms: 

“It isin the evidence of plaintifs Charu Chandra 
®Ganerjee and Joy Gopal Chatterjee thatthe value of 
she entire homestead land with the structures thereon 
was assessed at ha, ¥,00U and Jnanada retained the 
«aa scheduled portion of the homestead and structures 
shereon and Ks, zUU was deducted from th e entire 
tonsideration money on the agreement that she 
would sell the kha scheduled property for Rs, 200 to 
@laintitis’ mother if she sells the same at ail. This 
15 also partly corroborated by Jnanada's evidence 
because she speaks of a condition for her life-interest 
in the entire land. ‘Is is thus apparent that there 
‘was talk with regard tothe entue land and I have 
mo doubt to fing that the terms settled between the 
parties ultimately took the shape as embodied in the 
«obaia lix. 1 and deed of agreement, Ex. 2." 

Erom this it appears very doubtful whe- 
ther the plaintilis’ mother would have pur- 

(2) 33 O W N 150; 117 Ind. Oas. 855; A IR 1929 
al. 26; 56 O 407; Ind. Rul, (1949) Oal. 615. 

WOO WN 343, 
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if it had not 
The appeal is 


chased the property at all 
been for this agreement. 
dismıssed with costs. 


Latifur Rahman, J.--I agree. 
£. Appeal dismissed. 


annee 


MADRAS HIGH COURT 
Second Oivil Appeal No. 121 of 1934 
August 29, 1933 
WADESWORTA, J. 

ALAPATI NARASIMHAM— PLAINTIFF 
-—ÅPPELLANT 
VETSUSE 


ALIBOORI BALU RAO AND orszrs— 
DEFENDANTS— RESPONDENTS 

Evidence Act (I of 1872), ss. 63 (3), 167—Printed 
record of Madras High Court, whether good evidence 
of original—Judge ın second appeal holding important 
evidence as inadmissible—Finding of Court below on 
reat of evidence for defence held could not be 
accepted. 

Inthe Madras High Oourt the present practice 
which has been goingon for many years is to send to 
the Government Press typed copies of the record 
from which the printed recorda is made and the 
correcting of proofs is done in the Government Press 
by comparison with the typed copy and not with the 
original depositions. Therefore it follows that the 
High Court record under the present procedure is 
nots copy made fromor compared with the original 
but a copy of a copy and unless there is evidence of 
sume comparison with the original which is not the 
usual practice, the inference would be that the printed 
record is in the absence of consent not good evidence 
of the original. Ganapathi Ayyar v. Sakkarayappa 
Mudaliar (1), explained. 

in second appeal the Judge held twodocuments 
which werean important piece of evidence for 
defence as inadmissible. The Judge was asked 
to go into all the evidence inthe case and hold under 


. 3.407, Evidence Act that excluding these documents 


there was sufficient evidence to support the finding of 
the Courts below : 

Heid, that when one took away a piece of evidence 
of the impoitance which the document obviously 
occupied in the defence, „one could not accept the 
finding of tue Courts below on the rest of the evidence 
forthe defence, findings which might have been 
coloured by inferences from these documents; and 
that 1b was Dot desirable in second appeal to go into 
the whole uf the voluminous record im order to coms 
toa decisionon the question of fact without any 
assistance from the Courts below. 


5. U. A. agalast the decree of tae Court 
01 tue Suvordinate Judge of Bapatia in 
A. B. No. 52 of 1932 preferred against the 
decree of ue Voult of the District Munsif 
ot Bapatla in O. S, No. 6/9 of La25. 


Mr. V. Govindarajachari, for the Appels 
lant. 

Messrs. Vepa Subramaniam and 
K. Krishnamoorthi, for the Respondents. 

Judagment.—Tsis appeal arises out of 
a suu in which the only real question 
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was whether the 2nd defendant was or was 
not the adopted son of tle plaintif. 
Plainwiif denied the adopticn, In tre course 
of the arguments, two dvcumenis were 
exhibited on behalf of the defence namely 
Exs. XI and XI (a). Exhibit XI is-a copy 
of .a deposition by the plaintiff in a 
criminal case forming part of the printed 
record of the revision proceedings in the 
High Court. Exhibit XI (@) is a copy 
taken from that printed copy. In this 
deposition the plaintiff makes an admission 
which if the copy is correct, practically puts 
an end to his case. He admits that the 
znd defendant was nis adopted son. When 
the plaintiff was in the box he was asked 
whether be had made such a statement 
and: he said; 

“I did not admit there that 2nd defendant was 
my son. I said that he was by courtesy my son 
as he married my wife's brother's daughter.” 

Evidently when the Plaintiff was crosse 
examined, the printed copy of the depositin 
was not availabie and was not actually used 
in cross-examination, The only contention in 
Second Appeal which has any basis is the 
contention that Hx. XI; the printed copy of 
the plaintifi’s deposition, is not secondary evi- 
dence of that deposition in that it is not 
a copy made from or compared with the 
original (vide s. 63 (3) of. the Indian 
Evidence act), Both 
on the authority of the decision of Ramesam, 
J. in Ganapathi Ayyar v. Sakkarayappa 


Mudaliar (1), have held that printed copies’ 
of: High Court record are in practice comer. 


pared with the original depcsition at the 


time when the proofs are corrected and 


that therefure they are good secondary 
evidence under s. 63 (8) of the Evidence 
Act, B.th the lower Courts overlocked the 
fact that in the case just‘ referred to, 
Ramesam, J. was dealing with the procedure 
followed in the printing of the High Oourt’s 
records prior to 1922. 1 have ascertained 
from the Translation and Printing Depart- 
ment of the High Oourt that the pro- 
cedure which formed the basis of tnis 
judgment came to an end snortly after 
the work of printing the Higa Court records 
was transferred irom the Press in the 
High Oourt tothe main Government Press, 
and this transfer took place on January 4, 
1923. lt would appear that ior a few 
months thereafter the checking of proofs 
with the criginals continued. ‘Thereaftar 
it ceased and the present practice which 
has been going on for Many. years is to 
gena to the Government Press typed copies 
7 (1) IR 1929 Mad. 187; 115 Ind, Cas, 147; Ind. Rul. 
41928) Mad.347. 
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of the record from whieh the printed 
record is made and the correcting of 
proois is done in tne Government Press 
by comparison with the typed copy and 
not wita the original depositions, ‘i here+ 
fore it follows tuat the High Court record 
under the present procedure is not a copy 
made from or compared with the original 
but a copy of a copy and unless there 
is evidence of sume comparison with tne 
criginal which is nut tne usual practice, 
the inference would be that tne printed 


_Tecord is in the absence of consent not 


good evidence of the orginal. Ex., Xf 
was a deposition in a case waoich came 
upto the High Ooarts on April 22, 1924; 
that is to say, a year and a quarter alter tne 
transfer of the printing to the Government 
Press. The case was actually disposed of in 
April, 1925. Jt would seem probable there- 
fore that the present procedure was followed 
and taat the printing was done from the typed 
copy and it 18 not likely that there would 
have been a comparison with tae original 
deposition; both tae UCourts were wrong 
in arriving on the strength of Kamesam, J.S 
observation that the practice referred to 
by him still continued at the time that 
Ex. Al was printed. [t seems to me to. 
follow that unless the defencs are in a 
pusition to prove that in fact this record 
was checked with tae origmal, Mxs. XI 
and Al a) were wrongly admitted in 
evidence. WG 

l have been asked to go into: all‘the 
evidence in the. case and hold under 
8. 167, Evidence Act that excluding Exs. XI 
and XI (aj, there is sutlicient evidence to 
support. the finding of tae Vourts below. 


‘Is seems to me undesirable to do so in 


tne present cass. 1 do not, for a moment, 
wish to state thas tne evidence apart 
trom. Exs. XL and XI (a) is insufficient’ 
to establish the defence case, but waat L 


would observe is that when one takes 


away a piece of evidence of the import. 
ance which Hx, XI obviously occupies in 
tne defence; -one cannot accept the tinding. 
of tue Courts below on the ress of tue 
evidence for the defence, tindings which. 
may nave been coloured by inferences 
from these two documents; and L do not think 
it is desirable in second appeai ty go. 
into the whole of the voluminqis recordin 
order.to come to a decision on the question -ot 
fact without any assistance from ihe Uourte 
below, Moreover, | tuink it-is also desiraple 
that tue defendants suould have an oppvi- 
tunity of replacing the important piece of 
evidence when may have to be excluded 
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on a very technical objection. In this 
particular case there issome doubt as to 
the stage at which the objection was taken 
in the trial Court. The documenta were 
marked in the course of the arguments 
and the objection must have been taken 
before the arguments were concluded, for 
this objection is discussed at length in 
the trial-Court’s judgment, But the stamp 
on the back of the document Ex. XI 
contains the note that the dccument is 
marked by consent. This may be merely 
an error on the part of the clerk who 
was docketting the various Exhibits, On 
the other hand it may be an indication 
that the objection to Ex. XI was not taken 
at the time when it was actually put 
into evidence. If so, it is open to the 
trial Oourt to overrule the objection 
because of the Jateness at which it was 
made. 

` In the result therefore I allow the 
appeal and remand the suit to the trial 
Oourt for disposal after giving the defen- 
dants an opportunity to prove the deposition 
of the plaiatiff contained in Ex, XI by 
other records if available and admissible 
and after giving both the parties an 
opportunity to adduce ‘evidence on the 
questions whether Ex. XI was or was not 
marked by consent and whether the objec- 
tion taken to that’ document was ‘not 
related. Should the trial Oourt come to 
the conclusion that Ex. XI is admissible 
‘either because plaintiff consented to its 
‘being exhibited or besause objection to its 
admission was belated.- This appeal will 
stand dismissed with costs throughout. In 
the absence of such a result, the trial 
ee eee ot the suit and costs 
‘Wii abide the result. Leave tu a i 
refused. ae 

Appeal allowed, 


N.D. Suit remanded. 


ee 


-°., BOMBAY HIGH COURT 
Civil Revision Application No, 50 of 1935 
November 16, 1933 
BroomFigxp, J. 
SHRIPAD BAJI GARWARE AND cragrs— 
Deren DANTS— A PPLIOANTS 


Sarina versus 
DATTATRAYA VITHAL GARWARE— 


Oe, PLAINTIEF—OLPONENT 
- Civil Proceaure Code (Act V of 1908), O, XXXII 
T..1, 8. Il6—Manager of joint Hindu family appointed 
ardian ad litem — Whether absolved Jrom obtaining 
ave of Court for reference to arbttration—Lffect of 
ch-2 of r. 1,0- XXXLi—Leave ‘of Court ‘should be 
L33—95 & Jý 
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-of the case at any rate, should be final. 
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express — Arbitration—Award —Whether can be dis- 
turbed in revision—Fauct that award deals with prò- 
perties not within jurisdiction of Court, when in- 
validates award as whole~Guardian failing to obtain 
‘leave for reference — Objection to award dismissed 
and decree in terms of award ordered—Revision to 
High Court, when maintainable. 

When the manager of a Hindu family isthe next 
friend or guardian of a minor in a suit, his powers 
qua manager donot absolvehim from theobligations 
imposed by the Civil Procedure Oode. He must 
obtain leave of Court for reference to arbitration. 
Lp. 754, col. 2.) r 

The effect ot cl. 2 of r, 7, and the authorities is 
that the minor or his next friend or guardian may 
repudiate an -agreement including a reference to 
arbitration which has not been sanctioned by the 
Court as required by law. lË the reference is 
repudiated, the result is, that the award and the 
decree passed upon it fall tothe ground as faras the 
minor is concerned. [ibid | 

(Case-law referred to.] 

Order XXXII, r. 7, requires that the leave of the 
Court should be express and not merely im- 
plied. 

The Legislature has very clearly indicated its in- 
tention that the awards of arbitrators, on the merits 
Where he 
had jurisdiction to decide whether he was wrong or 
right, there is no ground for interference in revi- 
sion, 

The fact that the award deals with some properties 
not within the jurisdiction of the Court would not 
necessarily invalidate the awardas a whole. It would 
depend upon whether the part of the award dealing 
“with such property was separable or not. O.R.No. 
261 of 1936, Shamrao Ganesh v. Shankar Laxman, 
referred to. [p. 756, col. 1.) : 

Where the trial: Court dismisses the objection to 
the award made déithe ground that the guardian 
ad litem had failed to obtain leave of the Uourt for 
reference to arbitration under O. XXXL, r.7, anda 
decree in terms of the award. is ordered to be drawn 
up, revision lies to the High Court provided the 
requirements of s. 115 are satisfied, t. e., when it can 
be shown that 8 Court has exercised a jurisdiction not 
vested in it by law or failed to exercise - a jurisdiction 


-so vested or to have acted in the exercise of its 


jurisdiction illegally or with material irregularity. 
0. R.A. No. 69 of 1931, Khandubhat Lallubhai Desai 
v. Morarji Lallubhat Desai, Bhikhalal v. Acharatlal 
(2) and Mariam Bbi v, Amina Bibi (3), referred to. 
|p. 754, col. 1.] | . Beate 

U. K. App. against an order of, the First 
Class Sub-J udge, Satara, in Suit No. 371 of 
1930. 


Messrs. H.C. Coyajee and K. N. Dharap, 
for the Applicants. , 

Messrs. G. N. Thakor and P. B. 
Gajendragadkar, for the Opponent. 


Order.—-In a suit for partition of joint 


‘family property filed by the plaintiff, the 


opponent in this application, against four 
defendants, the present applicants, of whom 
defendants Nog. 2 to 4 were the minor 
sons of defendant No. 1, an application was 
made by the plaintiff and assented to by 
defendant No. 1 for the reference of the 
matters in dispute in the suit to arbitration. 
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The Oourt allowed the application and 
appointed the arbitrators suggested by the 
Parties, two Pleaders. In course of time, 
after nearly three years,in fact, the arbi- 
trators gave an award. The defendants 
then applied under para. 15 of Sch. H 
of the Code to set aside the award on 
various grounds, the principal of which 
were that the arbitrators have been guilty 
of misconduct, that they bad, without any 
justification, held the defendants liable to 
account for a sum of Rs. 21,000 and that 
the award was illegal and invalid on the 
face of it. This last objection was mainly 
based on a ground not mentioned in the 
application itself but developed in the argu 
ments, viz., that though defendants Nos. 2 
to 4 were minors and defendant No. 1 
had been appointed their guardian ad 
litem, the leave of the Court had not been 
obtained for tre reference to arbitration 
as required by O. XXXII, r. 7. The Sub- 
ordinate Judge heard arguments on these 
and the other objections, and holding that 
there was no substance- in- them, dismissed 
the application and ordered a decree to 
be drawn up interms of the award. The 
defendants now apply for revision of 
this order under e. 115, Civil Procedure 
Code. 

A preliminary objection has been taken 
by Mr. Thakor who appears for the oppo» 
nent that no application -in .revision lies 
against an order made under these provisions 
of the Code, The same objection was taken 
in Khandubhai Lallubhai Desai v. Morarji 
Lallubhai Desai, O. R. A. No. 69 of 1931, 
decided on September 5, 1932, by Brooms 
field, J. and I overruled it though with 
some hesitation, I pointed out in my judg- 
ment in that case that the Privy Council 
decision in Ghulam Jilani v. Muhammad 
Hassan (|) as interpreted by this Court 
in Bhikhaial v. Acharatlal (2) does not 
preclude interference in revision in such 
cases provided that the requirements of 
8.115 are satisfied, 7. e. when it can be 
shown that a Court has exercised a juris» 
diction not vested in it by law or failed 
to exercise a jurisdiction so vested or to 
have acted in the exercise of its jurisdiction 
illegally or with material irregularity, 
Mr. Coyajee who appears for the applicants 
has pointed out that the same ccnstruction 
has been placed on this Privy Council 
case by a Full Bench of the Allahabad 


(1) £9 TA 51; 29 0167; 8 Sar, 154 (P 


O.. 
(2) 49 B'535; 87 Ind. Oas. 910; A IR 1925 Bom, 341; 
27 Bom. L R 433, a es 
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High Court in Mariam Bibi v. Amina Bibi 
(3). [have accordingly heard the applica- 
tion argued. 

The first, and in my opinion the only 
really substantial ground on which this 
Court is asked to interfere, is the failure 
to comply with the provisions of O. XXXII, 
T. 7. Although, as I have said, defend- 
ants Nos. 2, 3 and 4 were minors and 
defendant No. 1 was their guardian ad 
litem, there is nothing to show that the 
leave of the Oourt was obtained for the 
reference of the disputes to arbitration, 
and certainly the leave of the Court was 
not expressly recorded in the proceedings 
as required by the rule. The learned 
trial Judge thought that this difficulty 
could be got over because defendant No. | 
was the manager cf the family and entitled 
as such to get the family disputes settled 
by arbitration so as to bind minor mem- 
bers of the family. He referred to several 
cases; but in none of these, was there any 
question of the operation of O. XXXII, r. 7. 
When the manager of a Hindu family 
is the next friend or guardian of a minor 
in a suit, his powers qua-manager do not 
absolve him from the obligations imposed 
by the Civil Procedure Code. It was so 
held by the Privy Council in Ganesha Row 
v. Tuljaram Row (4). Tne learned Judge: 
was quite clearly wrong on this point.  - 

The effect of cl. 2 of r. 7 and the autho- 
rities [Atmaram v. Bhila (5), Chhotabhat 
v. Dadabhai (6) and Mariam Bibi v. 
Amina Bibi (3) may be referred to as 
well as the Privy Council case] is 
that the minor or his next friend or 
guardian may repudiate an agreemént ine 
cluding a reference to arbitration which 
has not been eanctioned by the Court as 
required by law. If the reference is repu- 
diated, the result is, as pointed out in the 
Allahabad case, that the award and the 
decree passed upon it fall to the ground 
as far as the minor is concerned, That 
being the law, I think the Judge cught 
certainly to have allowed the application 
when it was brought to his notice that the 
requirements of O. XXII, r. 7, bad not 
been satisfied. No doubt he says in his 


(3) 1L R (1937) All. 317 ab pp. 324, 325, and 330 
to 333; 167 Ind, Oas. 99; A IK 1938 All 65; (1936) 
A L J 1333; 1937 A L 130; 9 R A479 E B). : 

(4) 401 A 142; 19 Ind, Cas, 515; 36 M 295; 25 M L J 
150;17 O W N 795; 11 A L J 589; 180 LIAL 
Bom. L R 626; 14 M L T 1; (913) M W N 657: 


(PO. 
(5) 15 Bom. L R 2z3; 19 Ind. Oas, 42 


4. SUP 
(6) A IR 1939 Bom. a4; 152 Ind, Qaa. 715; 36 Bom, |, 
R 738; 7 R B106. : . | a 
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‘order: 

“The Court was fully cognizant of the interest of 
the minors and inasmuch as it sanctioned the refer- 
enea, it must be presumed to have given the leave 
aliso. 

But the Judge who made -the order 
fought to be revised was not the same 
Judge who sanctioned the reference and it 
is not clear how he could be in a position 
to speak about the knowledge of his prede- 
cessor, There does not appear to be any- 
thing in the papers on record to show 
that the Court was asked to apply its mind 
to the interest of the minors or did in fact 
‘apply its mind to that aspect of the case, 
although no doubt the pleadings of tne 
parties would have disclosed the fact that 
there were minors concerned. Anyhow the 
?ule in question requires that the leave of 
he Oourt should be express and not merely 
mplied. ; 

It does not follow, however, that the minor 
6 entitled to get relief by way of revision 
„Í the -Court’s order disallowing among 
ather objections the objection based on this 

ula, Mr. Thakor has relied on the 
"rivy Council case, Ghulam Jilani v, 
duhammad Hassan (1) which, according 

? him, is an authority for holding thas 
ae minor has no such right, “That is 

sally the same point as the one taken in 

16 preliminary objection and it is disposed 

fas far as I am concerned by Bhikha- 

xl v. Acharatial (2). The point is diseussed 

: length in Mariam Bibi v. Amina Bibi 

4), at pp. 324and 325 by Sulaiman C. v» 

id at p. 330 to 333 by Iqbal Anmad, d. 


On the other hand, it is quite true that 
ere is no direct authority in the appli- 
ats’ favour, and on this particular puint, 
e Full Bench decision of tne Allanabad 
igh Court in Mariam . Bibi v.. Amina 
bi (3), is against the maintainability . of 
is applicauon. One of the questions 
ferred to the Fuil Bench was whether the 
cision of the Court that made the refer- 
ce to arbitration overruling an objection 
ating to the invality of the order of 
‘erence and passing a decree in aczord- 
cə with an award can. be challenged by 

appeal or by an application in revision. 
e grounds on which tne order uf refer- 
26 was said bo be invalid was precisely 
«game asin the present case, veZ., that a 
aor was concerned and the ssaction of 
4 Court had not been ootained. ‘Lue 
awer given to tne question was that the 
sigion of tae Cours taat made the refer- 
«e to arbitration overraling the objection 
i passing @ decree in accordance with 
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the award cannot be challenged by an 
appeal or by an application in revision, 
for at most that amounts to an error of 
law. No dcubt the answer then went on to 
say that the order made by tue Court, where 
it acted illegally or with material irregula- 
rity in the exercise of its jurisdiction, can 
be challenged by way of revision, though 
not by way of appeal, whether the illegality 
or irregularity was committed before the 
reference to arbitration or after the receipt 
of the award. Reading the two parts of 
the answer together in the light of the 
observations in the judgments, ib seems 
that what was held was that in the case of a 
reference invalid by reason of failure to 
obtain the OCourt’s sanction, the order of 
reference itself was open to revision but 
not the decision of the Court overruling 
the objection. In view of the state of the 
authorities, it seems to me to be very diffi- 
cult to say what the legal position precisely 
is. Bat on the whole I am not satisfied 
that revision lies under the circumstances 
of this case. That is to say, I am not satise 
fied that the trial Court has been guilty. of 
any illegality or irregularity which comes 
within the scope of s, 115. 

Ia any case even if revision lies, [ am 
not satisfied that it isa case in which the 
Court oughttouse its extraordinary powers. 
There is no doubt thatthe minors have an 
alternative remedy by suit. The effect of 
O. XXXIL 1.7 (2), is thatthe reference to 
arbitration is voidable against all parties 
other than the minor. The reference and 
the award do not bind the minor but they 
do bind the adult parties thereto. Mr, 
Ooyajee says if the minors’ application be 
allowed, the arbitration as a wh le must 
fail because the award could not be split 
up. There could ba no adjustment of shares 
as between the minors and the other parties 
andit would be impossible to say that the 
award is good in part and bad in part. But. 
that seems to me to be a rather good 
reason for remitting the minors to their 
remedy by a suit. 

The award andthe Subordinate Judge's 
finding affirming it have also been attacked 
with reference to the arbitrators’ finding 
that the defendants are liable to account 
for a sum of Rs. 21,000. This represents the 
plaintiff's half share of cash held to belong 
to the family and to have been kept in the 
family house. Taere are entries about this 
Mr. Coyajee says 
that the cash balance was not carried fore 
word after 1292 and there isno legal evi: 
denge to justily the finding that the defend- 
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ants are accountable forit, The Subordi- 
nate Judge held thatthe arbitrators were 
acting within the scope of their authority 
in dealing with the question of the cash 
balance and that there was nothing to 
show that they had vi:lated the rules of 
equity, justice and good conscience. It is 
obvious that he had jutiediction to decide 
this point, and whether he was wrong or 
right, there is no ground for interference in 
revision. The Legislature has very clearly 
indicated its intention that the awards of 
arbitrators, on the merits of the case at 
any rate, should be final. 

The only other point urged on behalf of 
the applicants was one whicn was not taken 
inthe trial Court at all. It is said that 
the award deals with some properties not 
within the jurisdiction of the Court. That, 
however, would not necessarily invalidate 
the award as a whole. It would depend 
upon whether the partof the award deal- 
ing with such property was separable or 
nct, In that connection I may refer to my 
judgment in Shamrao Ganesh v. Shankar 
Laxman, U. R. No. 261 of 1936 decided on 
April 11, 1938, by Bro. mtield and Macklin, JJ. 
Moreover, this is an application to revise the 
Subordinate Judge's order, not to revise the 
decree. lf the puint had been taken before 
the Subordinate Judge at the proper time, 
the difficulty could probably have been got 
over. In any case 1 cannot agree that this 
Oourt should interfere in revision on a 
point which hes never been taken in the 
court below. For these reasons, I hold 
tnat the Rule should be discharged with 
costs, 


D, Rule discharged, 


RANGOON HIGH COURT 
Uivil Miscellaneous Application No. 5 of 1939 
< May 8, 1959 
Ropexts, U. J. AND DUNKLEY, J. 
dn the matter of MAUNG 'LUN SHIN, 
LOWER GRabk PLKADER, BUVALIN— 
RESPONDENT 

Legal Practitioner— Pleader appearing on behalf 
of person who hed never instructed him and attempt- 
ang to justify his conduct by production of forged 
document—Proper punishment. 

if a Pleader is found guilty of endeavouring to 
appear on behalf ofa person py whom he had never 
been instructed and seeks to justify his conduct by 
the production of a forged document, it would not 
be a matier lor suspension for a month or a year! 
-he would be totally untitted to exercise the respon- 
sible duties ofa Vleuder and would have to be 
atruck off the rolls of Pleaders forthwith. 

Held, on facts that the charge of  delibergte 


In the matter of satne tüs sain (BANG) 
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forgery which was preferred had not been made 
out, and no action, therefore, need to be taken in th: 
matter. 


Mr. G, D. Williams, for the Respondent. 


Roberts, C. J.—Thisis an applicatior 
in 1espect of the conduct of Maung ‘Lur 
Shiu, a lower grade pleader of Budalin 
and it comes before us for such action ar 
may be deemed to be necessary, unde 
8. 13 (6) or (f, Legal practitioners Act 
the allegations being tnat the Pleader i 
question nas been guilty of fraudulent o 
grossiy improper conduct in tne discharge 
of his professional duties, or, alternatively 
that he should be suspended or dismisset 
for some other reasonable cause: and th 
charge against him is tnat he made a 
application to set asidethe sale of a piec 
of land on behalf of Ma rwa Hmi, neve 
having been engaged by Ma Pwa Hmi ac 
authorized to do so. ‘The allegation is 
grave one, because the Pleader 1n questio- 
is said to have justitied his position b. 
putting forward a document whicn, if th 
eVideuce against nim is to be believed, is 
forged document because it purports to b 
something which it is not, namely a 
authorization by the lady in question # 
retain his services for the purpose of th 
application, And the hrst thing that strike 
us ın relation to the whole matter is the 
if the Pleader were found guilty of, endea 
ouring to appear on behalf of a person | 
whom he had never been instructed ar 
sought to justify his conduct by the pr 
duction of a forged document, it would D 
be a matter for suspension for a month 
a year: he would be totally uatitted 
exercise the responsible duties of a Flea 
and would have to be struck off the rc 
of Pleaders torthwith. it 1s, therefore, 
the learned District Judge has said, imp 
tant to consider the matter careiully a 
to weigh the evidence and see that bef 
suca action as iscontemplated by the 8 
tion might be taken in so gross a case 
this, if tne allegations are true, what 
alleged against nim snould be proved } 
yonu allreasunabie doubt, But the learn 
District Judge, in conirming the report 
the Township Judge, having prefaced 
remarks win consideration of this ky 
concludes them by saying abab the balan 
of evidence livs in favour of Ha rwa H 
and in my opiuion, he has allowed hime 
to be drawn away trom tue real conside 
tion of tue degree of proof waich is De» 
sary by the observations at the conclu: 
of nis judgment. Tnere was cleariy 
doubț in “his mind and he resolved it 
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what he thought was a preponderanes of 
the evidence against the respondent and 
treated the matter finally, perhaps uncon- 
sciously, as thongh it were a civil case and 
not a matter involving a penal statute. 

Now the whole question in this case is 
whether Ma Pwa Hmi authorized the res- 
pondent as he avers she did. He called a 
large number of witnesses who alleged that 
they were present at the time she gave ine 
structions to him to appear for her, and he 
explains that he guided her to put a cross 
mark upon the document because she herself 
Was illiterate and that the instructions were 
taken from herin that way. There is po 
suggestion that the nature of the matter 
was never explained to her or that she was 
alone with him: on the contrary, a number 
of villagers came forward to say that they 
saw the actual instructions given. Their 
evidence is supported very strongly by the 
fact that the old lady appeared twice in 
the Township Court when the case was 
called upon and appears to have answered 
hername. It is difficult to imagine that 
she left the place without ascertaining 
what was going on or why her attendance 
would be required again. She put in an 
appearance on the second occasion and Ma 
Pan Thu, her daughter, explains what 
happend; this witness says that thev went 
there merely in order to bring about a 
mutation of names on amortgage deed and 
this is Ma Pwa Hmi's story. But it is, to 
our minds, the strongest possible confirma- 
tion of the story of Maung Tun Shin, who 
armed himself with this document, that 
this old lady and her daughter should have 
been on two occasions tothe Court when 
his matter was being investigated. It 
ippears that on the second occasion they 
were told bythe Township Judge's clerk to 
some again the following day, but on that 
lay no one put in an appearance and the 
application was accordingly dismissed with 
sosts. And there may be some ground for 
upposing that the old lady was annoved 
vith her Pleader; it is therefore not difi- 
sult to see that she may very well have 
lecided, when execution proceeded and her 
ands were sought to be attached in order 
0 get these costs paid, that she would say 
hat she never instructed Mauog Tun Shin 
xt all. That bas been her story and she 
1ad been consistently angry that her land 
las been attached. We see nothing strange 
n that. nor in the fact that the respondent, 
vhen faced with the allegations against 
lim, wanted to* settle the case out of 
Jourt, It is enough to say that the charge 
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of deiiberate forgery which is preferred 
has not, in our opinion. been made out, and 
on the evidence it ought to have been held 
by the learned Township Judge, or, alterna- 
tively, by the learned District Judge, that 
a charge of so grave a nature has not been 
proved. Accordingly, in our opinion,. no 
action should be taken in this matter and 
the recommendations of the learned 
Township Judge and the learned District 
Jndge, respectively, will not be carried into 
effect. 
D. Application dismissed. 





SIND JUDICIAL COMMISSIONER'S 
COURT 


Miscellaneous Appeal No. 6 of 1938 
October 21, 1938 
Davis, J. O. AND WESTON, J. 
MOOLOMAL DHARAMDAS AND 
ANOTHREE—APPELLANTS 


VET S8US 
LAL SINGH— RESPONDENT 

Provincial Insolvency Act (V of 1920), as. 3, T5— 
Subordinate Court of First and Second Class invested 
with insolvency powers is subordinate to District 
Court for purposes of appeal under s. 75— High Court 
cannot entertain appeal from order of such Oourt— 
Civil Procedure Code (Act V of 1908),0. VII, s. 141— 
Provisions of O. VII, apply to memoranda of appeal as 
well as to plaints. 

The Subordinate Court whether of the First or the 
Second Class, is a subordinate Oourt to a District 
Court within the meaning of s. 3, Provincial Insol- 
vency Actin relation tothe investment of powers by 
the Local Government, and though such Court 
exercises jurisdiction concurrent with the District 
Court, it does not cease to be subordinate Court for the 
purpose of appeal under s. 75; an appeal therefore 
from an order made by such Subordinate Court would 
lie to the District Court and the High Court has no 
jurisdiction to entertain it. Ah Fwaik v. Receiver, 
District Court of Insein (1), relied on. 

Provisions of O. VII, Civil Procedure Code, by 
reason ofs. 141, apply matatis mutandis to memoranda 
of appeals as well as to plaints. i 

Misc, A. against order of the First Olass 
Sub-Judge, Shikarpur, dated December 9, 
1937. 

Mr. Dipchand Chandumal, for the Appel- 
lants. 

Mr. Kundanmal Dayaram, for the Res- 


pondent. 


Davis, J. C.—This purports to be an 
appeal from an order made by the First 
Olass Sub-Judge, Shikarpur, who has been 
invested with insolvency jurisdiction under 
s. 3, Provincial Insolvency Act. A prelimi- 
nary objection is taken that no appeal will 
lie from an order made by a Judge subore 
dinate to a-District Court, to this Court, for 
the provisions of s, 75, Provincial Insolvency 
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Act, contemplate appeals to the High 
Court from the District Gourt. It is true 


that under s. 3 Government invests a Oourt 
Subordinate to District Court with juriedic- 
fion and that the Court so invested shall 

within the local limits of its jurisdiction 
have a concurrent jurisdiction with the 
District Court. But that does not mean 
that the Subordinate Court so invested 
ceases to be a subordinate Oourt for the 
purpose of appeal under s.75; for, if tbat 
were s0, 8. 75 would have no purpcse as 
there would be no subordinate Courts to 
the District Court from which appeals could 
lie. It was then argued, however, that a 
Court of First Class Subordinate Judge 
which is the Court at Shikarpur is nota 
subordinate Court within the meaning of 
s. 3, for it is a Court subordinate to High 
Court; but if we were to accept this argu- 
ment, under s. 3, Government would bé 
empowered to invest a Second Olass 
Subordinate Court with powers of insol- 
vency and noct a First Class Subordinate 
Court. We do not think that such a state 
of things was ever contemplated and in 
our opinion the Subordinate Court whether 
ofthe First or the Second Class is a sub- 
ordinate Oourt to a District Court within the 
meaning of s. 3 in relation to the invest- 
ment of powers by the Local Government. 
Therefore it appears to us clear that an 
appeal should be made to the District 
Court. Reference may also be made to the 
ease in Ah Fwaik v. Receiver, District 
Court of Insein (1), where under the same 
Act it was held that an appeal from an 
order of an Assistant District Court lies 
to, the District Court, an Assistant District 
Court being deemed a Court subordinate 
to the District Court for the purpcse of 
s. 3'and as, 75, Provincial Insolvency Act, 

On behalf of the respondent it is urged 
that'we should dismiss the appeal and on 
behalf of the appellant it is urged that we 
should return the appeal for presentation 
to the prcper Court. We think the proper 
order we should make is that the -appeal 
should he rejected. As it is not within 
‘our jurisdisction, it is not for us either to 
‘allow or to dismiss it. Moreover, it would 
appear that provisions of O, VII, Civil 
‘Procedure Code, by reason of s. 14], Civil 
Procedure Code, apply mutatis mutandis to 
‘memoranda of appeals as well as to 
‘plaints, The reasons we have given for 
rejection of this appeal are a sufficient 
‘compliance with O, VII, r. 12, which requires 
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reasons for rejection of a plaint to'be ree. 
corded in an order. As the respondent 
has appeared in answer to tbe application 
of the appellants, there is no reason why 
he should ant receive his costs. The 
appeal is, therefore, rejected with costs. 
Order accordingly, 
8. Appeal dismissed. 


CALCUTTA HIGH COURT 
Appeal No. 173 of 1938 
; March 27, 1939 
R. O. Mirrer AND LATIFUR RAHMAN, JJ. 
HARIMATI DEBI AND ANOTHER —F LAINTIYES 
—APPELLANTS 
versus 
AN ATH NATH ROY CHOUDHURY— 
DErENDANT—RB8SPONDENT 

` Will—Burden of proof—Nature of evidence fe- 
guired—Unregistered will sought to be propounded 
after lapse of more than 20 years — —Burden of proof 
is on propounder to remove all doubt and suspicion 
of Probate Court 

The burden of proving the will in solemn form 
is cast upon the propounders, Where an unregister- 
ed will is sought to be propounded after the lapse 
of more than 20years, it is required that all manner 
of doubt and suspicion which are likely to arise 
should be removed by them. Where, however, the evi- 
dence advanced is unsatisfactory and the discrepancies 
in them excite the suspicion of probate Court, no 
probate can be granted unless such suspicions are 
removed. Vellaswamy Servai v. Sivaram Servat (l), 
followed, Ram Gopal v. Aipna Kunwar (2) and 
Baikuntha Nath v. Prasannamoyee Debya (3), relied 
on. [p. 7>1, col. 2] 

A.from the original decree of the Sub- 


Judge, First Court, 24-Parganas, datedm 
March 24, 1938. : 
Messrs. A. C. Ghose, R, M. Mazumdar 


and Sorojendra Mohan Roy Choudhury, for 
the Appellants. 

Messrs. Hiralal Chakravarti and Rabin- 
dra Nath Bhattacharjee, for the Respon- 
dent. 


R.C Mitter, J—The appellants are the 
applicants for Letters of Administration 
They have propounded a will said to havez 
been executed by their father Phan 
Bhusan Roy Choudhury as far back a 
February 27,1910. Phani Bhusan die” 
on March 6, 1910, and the application foya 
letters of administration with the wil 
annexed was made on September 15, 1930 
more than 20 years after the testator's 
death. The inordinate delay“ in propound: 
ing the will coupled with the fact that it i 
an unregistered one makes it our duty tc 
scrutinize the evidence produced on behaliw 
of the propounder with care and circum: 
specticn; Phani Bhusan was -survived Dya 
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his widow Mrinalini, two minor unmarried 
daughters, Harimati and Probhabati, who 
were about 13 and 10 years of age, respec- 
tively at the time of his death and by an 
infant son, Bholanath, then a few months 
old. Anath Nath, the respondent in the 
appeal, is the grandson of a separated 
brother of Phani Bhusan of the name of 
Apurba. The summary of the terms of 
the will propounded is that the testator's 
properties were to vest in hisson Bholanath, 
and during the letter’s minority, Mrina- 
lini, and in her absence, Harimati and 
*Probhabati, were to look after his proper- 
ties. Tf Bholanath died unmarried but 
survived by his mother, Mrinalini, the 
properties were to vest in the latter on 
whose death they were to vest in the 
testator’s daughters, Harimati and Pro- 
bhabati. If Bholanath died after his 
mother but unmarried, the properties were 
also to veat in the said two daughters of the 
testator. Harimati was married after her 
father's death but she isa sonless widow. 
Probhabati_ was married to Napigopal 
Bhattacharjee in the year 1918. Bholanath 
died unmarried in December 1917 survived 
by his mother Mrinalini, who died on July 
11, 1930. At that time Probhabati had no 
male child living. If Phani Bhusan had 
died intestate, on Bholanath’s death the 
Properties would have devolved on his 
mother Mrinalini as his heir and on the 
latter's death; Anath would have inherited 
the same as being the nearest reversjoner 
of the last male owner Bholanath. Hari- 
mati and Probhabati would not have come 
in, as under the Bengal School of Hindu 
Law, sisters are no heirs, Sister's sons 
‘are no doubt heirs but none of them was 
in existence at the time of the death 
of Mrinalini when the Succession to the 
estate of Bholanath opened again. Will or 
no will, it made no difference up to Mrina- 
linis death, but the will set up was 
absolutely | essential, if Phani Bhusan's 
property isto be retained in his daugh« 
ter’s family. Itis for this reason that the 
respondent has suggested that the will was 
hatched up after Mrinalini's death by 
Nanigopa), the husband of Probhabati. 

On September 15, 1930, the appellants 
filed their application for letters of admi- 
nistration before the District Delegate of 
24-Pargana®, In their application they 
mentioned the name of Anatb, who was 
then a minor, as a near Telation of the 
testator. On November 20, 1930, they pro- 
Posed his maternal grand-mother, Sarojini, 
as bis guardian ad litem. The District 
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Delegate accordingly issued on December 
8, 1930, noticea both on Anath and his 
proposed guardian who were then living 
in Basirhat. The peon’s report is that he 
went to Sarojini's house on Dacember 29, 
1930. bat as Sarojini was a piria lady, 
he could not baud over the notice to her, 
but made the contents of the notice known 
to her son-in-law Surendra Nath Banarjes 
who was present there, but the latter 
having refused to siga, the notice was 
affixed toa prominent part of the house. 
This notice required Sarojini tn appear 
in Court on January 5, 1931, and to intimate 
whether she wonld accept the guardian- 
ship or not. On the record we find a 
vakalatnama as Sarojini’s vakilataama 
andan application purporting to be on 
her behalf, both filed on January 5, 1931. 
In both there isa mark and Surendra Nath 
Banerjee purports to write the name of 
Sarojini on her behalf. On both there ara 
signatures which purport to ba Surendra's, 
The application states that not only Saro- 
jini was willing toack as the guardian 
od litem buat that she had no objection to 
the grant being made to the applicants. 
On June 22, 1931, Sasadhar Mukherjee 
whose nama appears as one of the attesting 
witnesses filed his atidavit ia which he 
stated that the will was duly executed and 
attes‘ed in his presence. On August 33 
1931, an ex parte order for grant of letters 
was made tothe applicants on the basis of 
this affidavit. The probate duty was not, 
however, paid and the security was not 
furnished with the result that the case was 
dismissed for default by the District Dele- 
gate on June 20, 1935. There are indi- 
cations on the record which furnish the 
reason for this default. The duty demanded 
was a small amount (Rs. 804-0) and it 
was not paid for four years nob becanse of 
want of funds butfor other reasons. Those 
reasons were that the applicants had 
succeeded in having their names substitut- 
ed in the Collector's register on ex parte 
proceedings. 

In 1935, however, Anatb, who had attained 
majority in the meantime, appeared before 
the Collector and succeeded ‘in having 
the names of the applicants Harimati and 
Probhabati removed from his register and 
in having his own name recorded, This 
put the applicants to motion and they on 
May 1, 1936, applied to the District Dele- 
gate under s. 151, Civil Procedure Code, 
to vacate the order of dismissal passed on 
June 20, 1935, on the ground that they were 
then prepared to pay the probate-duty and 
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tofurnish security. The previcus order for 
dismissal was set aside ex parte and letters 
of administration were issued to the appli- 
cants with a copy of their father’s will 
annexed on May 12, 1936. Fourteen days 
later (May 26, 1936) Anath filed bis 
application for revocation of the grant. 
The grant was revoked by the learned 
District Judge by an order dated January 
30,.1937, and the applicants were asked to 
prove the willin the presence of Anathin 
solemn form. The findings in the order of 
revocation are these: (i) that the notices 
issued by the District Delegate on Sarojini 
and upon the minor Anath on December 
8, 1930, were fraudulently suppressed; 
(ii) that the rakalatnama and the petition 
filed on behalf of Sarojini before the Dis- 
trict-Delegate on January 5, 1931, were 
false dccuments. In them the signatures 
of Surendra Nath Banerjee had been 
forged; (iii) that the case sought to be 
made in the evidence adduced by the 
propounders, especially by their witness 
Purna Chandra Roy Choudhury, that Anath 
and Surendra Nath Banerjee knew in 1931 
of the proceedings before the District 
Delegate, inasmuch as ihe Circle Officer 
of Basirhat made enquiries regarding the 
value of the estate for the purpose of 
assessing probate duty in their presence 
was a false case. After the grant was 
revoked the proceedings started again on 
March 8, 1937. | 

The will is a short one, written on two 
sheets of cartridge paper, such as are ordi- 
narily used for vakalatnamas, plaints and 
written statements. At the right hand top 
in both the sheets are what purport to be 
signatures of Phani Bhusan. There is no 
such signature atthe bottom of the last 
page where the document ends. At the end 
of the document are the signatures of the 
writer Bhagaban Chandra Mondal . and 
of . four witnesses, Taraprcesad Ghosb, Moni 
Mohan, Ghcsh, Sasadhar Mukhopadhyay 
and Hiralal Sarkar. The scribe and witness 
No.1 are stated in the document to be 
residents of Beokati, the village where 
Phani Bhusgan lived and died, but Moni 
Mohan was a resident of Saidpur and 
the last two witnesses were residents of 
‘Taki, which was a few miles distant from 
Beokati. At the date when the proceedings 
for probate were first started Sasadhar was 
alive and on his affidavit the District Dele- 
gate issued the grant. At the time when 
the proceedings for probate were re-started 
after the revocation of the first grant, that 
Witness and all the other witnesses in- 
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eluding the writer except Moni Mohan, 
were dead. Moni Mohan has been examined 
on behalfof the propounders. His is the 
only direct evidence bearing upon the 
question of execution of the will. He has 
stated in his evidence that Phani Bhusan 
signed the willin his presence and he 
as also Taraprosad and Hiralal attested the 
eame inthe presence of Phani Bhusan. 
Thelearned Judge relying upon a passage 
in his cross-examination to the effect that 
he has signed first held that the will was 
not proved to have been properly attested, , 


‘for he took this passage to mean that Moni 


Mohan had signed even before the testator. 
We do not think that that is the meaning 
tó be attached to this part of his evidence. 
Obviously, Moni Mohan was referring to 
the order in which the attesting witnesses 
had signed. His deposition doea not agree 
with what appears fromthe document, for 
there his name appears to be the second 
name, Taraprosad’s name appearing as the 
first. Seeing that Moni Mohan was de- 
posing about-28 years after the alleged 
execution of the will, this small discrepancy 
would not have matiered and we would 
have reversed the aforesaid finding of the. 
lower Courtif we could have believed Moni 
Mohan. For the reasons which we will state 
hereafter, we think, however, that implicit 
reliance cannot be placed on the testimony 
of MoniMohan, and that it would not be 
safe to hold that the propounders have 
discharged the burden placed on them. 
Tne writing and signature of Bhagaban 
have been proved,-as also the signatures of 
Taraprosad and Sasadhar by some witnesses 
examined by the propounders. 

Three witnesses examined on behalf of 
the propounders, namely Probhabati, Jogesh 
Chandra Choudhury ithe executor named 
in the will woo has renounced) and Purna 
Chandra Roy Choudhury, have stated that 
they had either seen the will or it was 
shown to them and others on different 
cecasions from shortly after the testator's 
death and during the lifetime of Mrinalini. 
This evidence, if believed, would demolish 
the suggestion made by the respondent that 
the will was manufactured after the death of 
Mrinalini, when it was found that the 
properties would pass out of the family of 
his daughters as none of them had male 
issue at the time. We will examine the 
evidence of these three persons in detail 
but we may at once say that we cannot 
act upon their evidence. The first point 
to consider is whether the delay in making. 
the application for letters of administration . 
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bas been explained. The lower Court has 
held that it has been accounted for, but 
we think otherwise. The will was pro- 


pounded 20 years after the testator'’s death. - 


In para. 70f the applicition for Letters of 
Administration, it ig stated that the delay 
had been caused by Mrinalini’s unwilling- 
ness to apply for probate. She was named 
in the will as executrix. Jogesh Chandra 
Choudhury, however, in bis eagerness to 
support one part of the propounders’ case, 
namely that the will bad been disclosed and 
shown on the last day of the life of Phani 
Bhusan and thereafter, stated that Mrinalini 
was at first unwilling to propound the will 
in Court, but abcut two years before her 
death she came to him, showed him the will 
and stated that probate would have to be 
taken. The witness Jogesh also advised her 
to take out probate. The fact, however, 
remains that, although she lived for two 
years more. she never applied for probate, 
As on this evidence of Jogesh, the explana- 
tion suggested in para. 7 of the application 
for Letters of Administration became an 
unconvincing one the propounders fell npon 
another explanation, not mentiored in their 
application, that poverty prevented Mrina- 
lini from applying for probate. We consi- 
der this explanation to be an after-thought 
and cannot accordingly accept the same. 
The next class of evidence is that the will 
was disclosed, when Phani was living and 
also on several oceasions after Phani's 
death and before Mrinalini had died. The 
principal witness on this point is Jogesh 
Chandra Ohoudhury. (After discussing evi- 
dence their Lordships proceeded). As we 
have stated above, the will assumed an 
importance only when at Mrinalini’s death, 
which occurred 12 years after Probhabati’s 
marriage the latter had no male issue. 
We accordingly hold that the propounders’ 
case that the will wae seen by persons, or 
was shown to some persons by Mrinalini, 
before July, 1930, has nct been established. 
In these circumstances the want of a credi- 
ble explanation of the long delay in pro- 
pounding will is an important factor for 
consideration. 

‘The only direct evidence of the execution 
of the will is given by Moni Mohan. His 
evidenceis that he was sent for by Phani 
on the day af the execution of the will and 
the will was signed by the latter in his 
presence. The writer and the other attest- 
ing witnessss are dead. Wi'h regard to 
the writer Bhagaban, it has been pointed 
gut that the will as drawn up is to his 
interest. He had taken settlement of a good 
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quantity of land from Mrinalini at a very 
favourable rent (Ex. E not printed) an 
the settlement was liable to be challenged 
if there was no will on those terms, but 
would be pucea if the will was established. 
Of the attesting witnesses who are dead, 
we do not know of their exact position in 
life or of their connectimn with Nanigopal, 
but the fact remains that there were many 
respectable neighbours, some of them eo- 
sharers of Phani. who took an interest in him 
and visited him during his last illness, but 
none of them appearsas attesting witnesses 
or witnesses in the case. The will is written 
on cartridge paper. We have already 
noticed the factthat there is no signature 
of the testator at the bottom of the last 
page. Moni Mohan's evidence is that the will 
was fair copied, signed by the testator and 
attested by the witnesses at the same 
sitting. But the will indicates that the 
ink of the testator's signature on both the 
sheets have a different shade and colour 
from the ink of the body of the will and 
of the attesting witnesses’ signatures. This 
patent fact is not explained on Moni 
Mohan's evidence, It is a loose practice, but 
still a widely prevalent practice in Bengal, 
for blank cartridge papers to be signed at 
the top corner for use in Courts when to 
be required, for vakalainammas and plaints 
and written statements—and it is suggested 
by the respondent’s Advocate that it may he 
that two such papers signed in blank, by 
Phani were got hold of and atilized for the 
will after Phani’s death. Although the 
evidence is strong enough to lead us to the 
definite finding that the will propounded is 
a document forged long after Phani's death, 
we are of opinion that the propounders have 
not been able to prove the wil]. We cannot 
rely on any of the witnesses produced by 
them. The rasult is that this appeal is dis- 
missed with costs to be paid by the appel- 
lants personally and not out of the estate, 
Hearing fee 5 gold mohurs. Oross-objection 
is dismissed without costs, 


Latifur Rahman, J.—In this case I 
have had the advantage of reading the 
judgment just delivered by my learned 
brother and I have very little to add. I 
desire only to pointout thatthe burden of 
proving the will in solemn form is cast upon. 
the propounders, and in view of the fact 
that an uoregistered will is sought to be 
propounded after the lapse of more than 
20 years, itis required that all manner of 
doabi and suspicion which are likely to 
arise should be removed by them? Having 
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regard to the unsatisfactory nature of the 
evidence that bas been adduced and the 
discrepancies in them. they are bound to 
excite the suspicion of any Probate Court, 
and unless such suspicions are removed, 
no probate can be granted. Iam supported 
in this view by a decision of their Lord- 
ships of the Judicial Committee in Valla- 
swamy Servai v. Sivaram Servai (1), where 
Sir Binod Mitter formulated the proposition 
in the following terms: 

“Circumstances exist in this case that would excite 
the suspicion ofany probate Court and require it to 
examine the evidence in support of the will with 
great vigilance and scrutiny, and the respondent is 
not entitled to probate unless the evidence removes 


such suspicion and clearly proves that the testator 
approved of the will.” 


In the present case we have given our 
anxious consideration and scrutinized the 
evidence with care, and we are not pre- 
pared to hold that the appellants have 
removed our doubts and suspicions and 
have convinced us that the willis a genuine 
one. Althcugh theevidence seeks to esta- 
blish that the body of the will was written 
and the testator signed it at one silting, 
yet the varying colour of the ink is a sus- 
picions circumstance and a singificant fact. 
The evidence that has been adduced ex- 
plaining the circumstance is utterly un- 
trustworthy, In this connection I may refer 
to the case in Ram Gopal v. Aipna Kunwar 
(2), where their Lordships of the Judicial 
Committee observe as follows :— 

“A will is one of the most solemn documents known 
tothe law. By it a dead man entruststo the living 
the carrying out of his wishes and as itis impossible 
that he can be called either to deny his signature or 
to explain the circumstances in which it was attached, 
it is essential that trustworthy and effectiveevidence 
should be given to establish compliance with the 
necessary forms of law. In the present instance, no 
formalities are essential, Proof of the testator’'s 
signature isall that is needed; but in case of doubt 
or dispute, justice requires that the best evidence 
procurable of that signature should be furnished and 
an attempt to support the signature by anything that 
falls short ofthis standard is a matter which, though 
it may not be fatal, is a serious defect,” 


Although in the present case, the evi- 
dence is strong enough to lead us to the 
cor.clusion that the will isa forgery, it- will 
be sufficient for the purpose if we find, 
which we -acccrdingly do, that the prce 
pounders have not been able to prove the 
will. I may refer to the case in Baikuntha 
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Nath v. Prasannamoyee Debya (3), where 
their Lordships of the Judicial Committee 
held as follows :— 

“The burden of proving the will is on the person | 
who sets it up and it would have been enough for 
the purpose of this case to find. as their Lordships 


hold to be the case, thet the alleged will was not 
proved.” 


I agree that this appeal should be dis- 
missed with costs, 
S. Appeal dismissed. 


(3) 27 O W N 797; 72 Ind. Cas, 286; A IR 1922 
P O 409: 44M L J69;9 O&A L R3501 (P 0). 


A MADRAS HIGH COURT a 
Criminal Revision Case No. 770 and Petition 
No, 733 of 1938 
March 24, 1939 
LAKSAMANA Rao, J. 

In re KARUMUTHO THIAGARAJAN, 
MANAGING AGENT anp DIRECTOR or 
SRI MINAKSHI MILLS, Leo, MADURA— 
PETITIONER 

Companiea Act (VII of 1913), s. 140 (3)—Ap- 
pointment of Inspector invalid—Refusal to produce 
books and documents before him, whether justifies 
conviction under s. 140 (3). 

Where the appointment of an Inspector is invalid 
by reason of the provisions of para. & (2), India and 
Burma (Transitory Provisions) Order, 1£37, convic- 
tion under s. 140 (34, Companies Act, for refusal to 
produce the books and documents of the company 
before auch Inspector cannot be sustained. 

O. R. Oase and P. to revise the judgment 
of the Sessions Oourt, Madura Division, in 
O. A. No. 63 of 1938. 

Mr. T. R. Venkatarama Sastri for Mr. 
T. M, Kasturi, for the Petitioner. 

Mr. K. Venkataraghavacnari, 
Orown: 


Order.—The petitioner is the managing 
agent and director of the Sri Meenakshi 
Mills, Ltd, Madura, and the petition is to 
Tevise hie conviction under s. 140 (3), 
Companies Act, for refusal to produce the. 
books ard documents of the company before 
the Inspector appointed under s. 133 of 
the Act. ‘The refusal to produce the books 
and documents of the company was not 
disputed in this Court, but the Inspector 
was appcinted by the Provincial Govern- 
ment by order dated August 18, 1937, 
subsequent to the transfer of the functions 
of the Local Government .under s. 138, 
Companies Act. to the Central(Government 
by the new Act and these functions were 
not entrusted to the Provincial Government 
by the Governor-General under a, 124 (i), 
Government of India Act, till April 1, 1938. 
Paragraph 8 (2) of the India and Burma 


for the 
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(Transitory Provisions) Order, 1937, em- 
powers the Governor and not the Provincial 
Government to continue to discharge these 
functions in the interval and the prosecu- 
tion case hitherto was that the Inspector 
was appointed by the Provincial Govern- 
ment. The authentication of the order of 
the Provincial Government in the manner 
specified in the rules framed under s. 59 
(2), Government of India Act, would not 
make it ancrder of the Governor under 
para. 8'2; of the India and Barma (Trane 
sitory Provisions) Order, 1937, and it follows 
that the Inspector was not validly appoint- 
ed. The conviction of the petitioner 
under s. 140 (3), Companies Act, cannot 
therefore be sustained and it is unnecessary 
to consider the contention, that ex facie 
the Inspector was appointed on the report 
of the Registrar of Joint Stock Oompanies 
and not the Assistant Registrar who made the 
investigation under s. 137 of the Act and 
the appointment is consequently invalid. 
The conviction of the petitioner is accorde 
ingly set aside and the fine, if levied, will be 
refunded, 


N.w3. 


Conviction set aside. 





PATNA HIGH COURT 
Appeal frcm Appellate Decree No. 546 
of 1938 
April 12, 1939 
Wort, J. 
BIKAN MARURI AND ỌTAERS—UEFENDANTS 
: —APPELLANTS 
VETSus 
Musammat BIBI WALIAN AND 0OTHERB— 
PLAINTIFES AND JOYALA PARSAD 
OHOUDHURY anp oragrs (pro forma)— 
DEFEN bDants—Rgs Pon DENTS 

Bengal Regulation (XXVII of 1793), 
Art. (2)—Settlement of land for erection of gola— 
Tenant to pay certain sum per tangi on grains, 
certain sum per rupee onsale of tobacco—Consoli- 
dation of sums--Ground rent separately payable— 
Liability ` for tangiana—Res judicata— Previous 

- judgment held not acted as res judicata—Res judi- 
cata against statute. 

Where in a suit for tangiana it was found that 
the lands were given in settlement for erecting 
gola house and the settlement rate was certain dams 
per tangi on grain, certain dams per rupee onsale 
of tobacco, etc., apart from the ground rent and the 
plaintiff relied mainly on a judgment of 1872, 
holding him‘entitled to recover that sum: 

Held, (i: that the previous judgment of 1872 could 
not amount of constructive res judicata since it 
merely decided the defendant's liability to pay 
rather than the question of the nature of the sum 
payable; j 

(ii) that the bar of res judicata was only a form 

e of estoppel and since there could be no estoppel 
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against a statute, the bar of res judicata failed 
on that ground also; 

(iii) that the rate of settlement was tax or duty 
on the articles within the meaning of Art. 2 of 
Bengal Regulation XXVII of 1793, and it was im- 
material that the sums had been consolidated, and 
that the Regulation forbade collection of such tax 
or duty by a landlord 

A. from a decision of the Subordinate 
Judge, Third Court of Patna, dated Junel 0, 
1938, confirming a decision of the Munsif, 
First Additi nal Court of Bihar, dated 
April 26, 1937. 

Messrs. P. R. Das, B P. Sinha and K. EK. 
Singh, for the Appellants. 

Messrs, Khurshed Husnain and A. H. 
Fakhruddin, for the Respondents. 


Judgment.—This is an appeal arising 
out of a number of suits which in the Court 
below gave rise to four appeals, but in 
this case we are only concerned with one 
which arises out of suit No, 169 of 1936 
in which according to the statement of the 
learned Judge in the Court below there 
was 

“a claim for tangiana at the rate of Rs. 150 and 
also ground-rent for the land on which the defendant's 
gola house stands at the rate of Rs. 8-12-0 per year 
for the years 1341 to 1313 Fasli.” 3 

I bave purposely substantially quoted the 
words of the Judge in the Court below, 
because upon the question of what this 
Rs. 150 was depends my decision in the 
case. I must confess that my mind has 
changed very considerably during the 
course of the argument, but in the result 
the question to be decided falls within a 
very small compass; and, once that question 
is decided, it seems to me that the other 
difficulties in the case disappear, 

The substantial question on the merits 
which arose, apart from the technical 


objection to the claim which has been 


raised by Mr. P. k. Das in this Court, was 
whether the defendant was liable to pay 
the sum of Rs. 150. I do not think there 
is any substautial dispute between the 
parties as to his liability to pay Rs. 8-12-0 
which was tae ground-rent. The question 
whether he should pay tne Rs. 150 was 
made to depend in the Court below first 
upon custom and then upon contract. It 
would appear that the defendant and the 
plaintiff were the successors-in-title of 
persons who (if the contract existed) ori- 
ginally entered into that contract. The 
learned Judge in the Court below has come 
to the conclusion that there was no contract 
to pay tangiana. I propose to quote hig 
words to prevent any difficulty arising. The 
learned Judge says: 

“In view ofthe evidence and circumstances of the 
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ease which I have discussed at length and which 
has been considered by the learned Munsif, I agree 
with him in holding that no contract to pay tangiana 
has been preved nor has any realization cf the same 
from the defendants at the lump rates claimed cr at 
any rate has been established.” 

The point was accordingly decided against 
tre appellants before the lower Appellate 
Court. The learned Judge then goes on 
to point out that there was practically no 
evidence of custom and ccmes to a con- 
clusion against the plaintiff so far as his 
case depended cn custom. It seems to me 
quite clear that the finding of the learned 
Judge in the Court below that there was 
no contract to pay would entitle the defen- 
dant to have the suif, so far as it concerned 
the sum of Rs. 150, dismissed as against 
the plaintiff. But the learned Judge pro- 
ceeds to determine the case on the footing 
of a previous judgment and after having 
discussed the various considerations placed 
before the Judges at various stages of that 
case makes this observation : 

“The defendants must be presumed to hold the 
gola lands on the same terms and conditions as his 
father against whom the decree was passed so far 
back as 1872 and there is no reason to think that 
they have not paid the rent ever since,” 

He also points out that even if rent had 
not been paid, the fact would not relieve 
the defendant of the liability. It is difficult 
to understand the judgment having regard 
to the previous statement of the learned 
Jvdge that no contract was proved. It 
is cnly on the feoting of contract that the 
liability of the defendant would arise, and 
the conclusion stated by the Judge to which 
1 have referred as regards the previous 
judgment of 1872 is tentamount to a finding 
that contract was to be implied from the 
circumstances of the case. It seems there- 
fore that the learned Judge has decided 
the liability of the defendant on the footing 
that he held over as laid down in tte 
judgments in the previous case (Exs. 11 
and ll-a) and decided that that liability 
was s Continuing liability. 

It is contended by Mr, Khurshed Husnain 
on behalf of the plaintiff-respondent that 
the judgment is res judicata. It seems to 
-me that that is an argument which cannot 
be accepted, What was decided in that 
case was a question of title—the question 
of the title of the plaintiff in the case of 
1872 was decided, as it was contended 
(so it appears) that the plaintiff was nct 
entitled to claim the sum. It is upon that 
fact that the question of title was decided 
in- the case, which decision Mr. Khurshed 
Husnain contends operates as res judicata. 
A passage in-Sir Dinshaw Mulla’s book 


. 
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on Civil Procedure Ccde is relied upon by 
both parties, That passage is as follows :— 

“Tf the question of title is gone into in the previous 
suit as ifthe right of rent were sought to be estab- 
lished not for one particular year, but once for all, 
it will be said to have been directly and substantially 
in issue. But ifthe question of title is gone into in 
the previous suit as if the right of rent were sought 
to beestablished not once for all, but for one parti» 
cular year, it will be said to have been in issue 
eollaterally or incidentally.” 

Ít seems tome that the question of title 
in this case was collateral and incidental 
to the suit and not directly in issue: in 
other words it depended entirely upon the 
circumstances of the cass. If it was res 
judicata for all time, as was contended, 
then the logicel result of that proposition 
would be that the defendant would be 
liable for rent whatever may happen: in 
other words, whether he went out and 
delivered up possession to the landlord 
ornct. In my opinion it is very difficult 
if not impossible to contend that the 
previous judgment was res judicata, It 
might be said in this case and that seems 
to be the strongest point in favour of 
Mr. Khurshed Husnain on this particular 
part of the case that, as the parties estabe 
lished no new circumstances, the judgment 
to that extent was conclusive. 

It seems to me that the case depends upon 
the consideration of another and much 
more serious point. One of the contentions 
of Mr.P. R. Das who appeared on behalf 
of the defendant was that this rent or tax 
(by whichever name it may be called) of 
Rs, 150 was not made the subject-matter 
of the return under the Oess Act-in the 
year 1928, the year when the last return 
was made, and therefore was not recover- 
able by reason of the provisions of s, 25 of 
the Oess Act of 1880. I ‘sic) think it is quite 
clear in the first place that no such return 
was made, and secondly, there is in 
evidence a petition filed certainly 
about a year after original return, by 
which the plaintiffs sought to amend their 
return. Mr. Das, however, contends 
that as it was not made within six months 
as provided by s. 20, it was of no avail. 
Whether the Collector has power or not 
to extend the time I am not prepared to 
say. No provision of the Act has been 
pointed out which would entitle me to 
hold that he was so entitled, But the fact 
remains that the Oollector ac@epted the 
petition and there are orders in evidence 
which would indicate that the return was 
amended, In those circumstances it would 
be difficult to sustain the plea in bar now 
taised by Mr, P. R, Das, more particularly 
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by reason of the fact that facts and circum- 
stances were not brought to the notice of 
the lower Court and thus entitling the 
Court to arrive at a final judgment with 
regard to the matter. 

Now, the other and the substantial point 
was that this amount of Rs. 15U was 
contrary to the twentj-seventh Regulation 
of 1793 the preamble of which commences 
in this way: 

“The imposition and collection of internal duties 
have from time immemorial been admitted to be 
the exclusive privilage of Government.” 
then later: 

“It was, however, judged advisable to leave the 
exercise of this privilege to the land holders, 
Government. contenting themselves with imposing 
‘general Kegulations for the prevention of undue 
exactions;” a ae 
‘then further stating the history of the 
case and stating the intention to deal with 
this matter, it says: 

“In the adoption of the above arrangements, the 
Governor-General-in-Council had no intention to 
divest the landholders of any collections they had 
made, under the denomination of sayer, not in 
reality a duty, but a considération for the use 
of grounds, shops, or other buildings belonging to 
them.” a: 

Then comes the description of various 
sums which have from time fo time been 
collected, Tnen comes the Regulation itself, 
para, 2 of Art. (1) of which provides: 

“No land-holder, or other person, of whatever 
description, shall be allowed to collect, in future, 
any tax or duty of any denomination; but all taxes and 
duties shall be. hereafter levied, on the part of 
Government, by officers duly appointed for that purpose 
under such Regulations as may be passed for their 
guidance,” 

_ Then the second Article provides: 

- “No monthly or annual payments now made, or 
which may be hereafter made, for the use of land, 
or houses, shops, or other buildings erected thereon, 
being clearly ot the nature ofrents and not duties 
or taxes are to be understood to be within this 
prohibition, but all such rents are to be enjoyed 
by the proprietors entitled thereto as heretofore.” 

it 1s contended by Mr. P. R. Das, on 
the one hand that this Ks, 150 comes 
within the mischief of the Regulation, while 
on the other hand Mr. Khurshed Husnain 
contends for tne respondent that it is a 
sum in the nature ot rent and payable for 
the use of the gola. Mr. Husnain relies 
upon the judgment or statement in the 
judgment In tue previous case (Ex. ll-a). 
in that Case two separate suits had been 
brought, oue for tne ground-rent proper 
and the otnuer for tangiana. The learned 
Judge in that case observed: 

“But it appears to me that the Liability for rent 
of the land on which the gola stands is prima 
facte so inseperable from the Liability to pay the 
arhut dues that nothing but the strongest evidence to 
the contrany would justify me in holding that appellant 
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is not liable for such rent if he is liable to pay 
the arhut dues.” 

I am afraid that gives very little assiste 
ance to the respondents, because it is 
clear, not only from the words which 1 
hare read but from the context in which 
they are found, that the learned Judge 
there was dealing with the question of 
liability and not the question of the nature 
of these dues. The Judge of the trial 
Court in that suit makes this observa- 
tion: 

“Sukhlal, the father of Mangru, took land for 
constructing a gola from Babu Dayal Narain by 
fixing the ground-rent at 10 annas per month and 
took lease of the arhut at Ra. 150 a year and con- 
structed a gola, The rent all along continued to 
be paid at the above rate. These two suits are 
being brought in accordance therewith.” 


Now, it ia not denied, indeed it is quite 
clear, tnat this Rs. 150 was a consolidated 
amount of dues which were payable by 
tue occupant of the gola on the sales of 
various articles there stored by him. This 
is clear from para. 5 of the plaiat which 


runs as follows:— 

“In the aforesaid village often some lands are 
given in settlement for erecting gola houses. The 
custom relating to the rate of settlement is that 
the goladar who takes settlement of the land to 
set up gola thereon pays to the malik, 15 dama 
per tangi on grains, 5 dams per rupee on sale of 
tobacco, 24 dams per rupee on sale of mustard oil 
and so on, .. he lund of the said village is settled 
for setting up gola in accordance with custom.” 


Now, tle difficult question which I have 
to decide is whether this was a consideras 
tion for the use of the land or whether it 
was (to put it in the terms of the Regulation) 
tax or duty of any denomination. The fact 
that the amounts have been consolidated 
seems to me to make no difference whats 
ever. It may be that the amount of Rs, lov 
was found to be the amount which was 
recoverable on an average and that the 
landlord contented himself with that pay- 
ment rather than going into some complicate 
ed accounts and recovering the actual 
amount which according to tue custom set 
out in para, 5 of the plaint became due, 
To repeat myself, the mere fact that the 
sums have been consolidated seem to mé 
to make no difference in the nature of 
the tax or rent by whichever names it 
may be pruperly described. Now bearing 
that in mind it seems to me to lead one 
irresistibly to the conclusion that it was 
tax or duty on those articles within the 
meaning of para. 2 of the Regulation. 
l repeat myself by saying that had it 
not been for the fact tnat theamount was 
a consolidated amount, the liability of 
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the occupant of this gola to pay an indefinile 
sum according to the amount of business 
which he did and at certain rates accord- 
ing to the articles cold would lead irresist- 
ibly to the conclusion that it was 
something in the nature ofa tax or duty, 
It might have been otherwise, had the 
landlu1d agreed to charge a rent for the 
gola on a percentage of the turs-over 
of the tenant. Coming to the conclusion 
at which I have arrived, namely that the 
consolidation of the amount makes no 
difference to the nature of the amount, 
J, not without hesitation, come to the con- 
clusion that it was tax or duty within the 
meaning of Art. (2) of the Regulation of 
1793. Now if-that be so, there seems to 
me to be no difficulty in coming to the 
conclusion in regard tothe previous judg- 
ment. That the previous judgment is not 
res judicata, it seems to me to be plain 
on elementary principles; as pointed out 
by Baron Parke in Boileau v. Rutim 
(2 Es. 680), the principle of res judicata 
is only a form of estoppel and it is a 
principle of law for which no authority 
is required and that there could be no 
estoppel against the statute. Ifthe Regula- 
tion prohibits the recovery of this sum, 
the previous judgment entitling the plain'iff 
to recover the sum cannot stand in ‘the 
way of defence of the defendants in this 
case, with one exception which has been 
pointed out by Mr. Husnain in the course 
of his argument. If the previous case of 
1872 had decided not only the liability 
of the defendants, but that the nature of 
the imposition was not such as to bring 
it within the mischief of the Regulation, 
the matter would have been concluded. 
But there was no such decision and, in 
order to rely upon the plea of res judicata, 
Mr, Husnain falls back on what is ordinarily 
known as constructive res judicata, that is 
to say, it was a defence which the defen- 
dants could have set up in the previous 
action, But as they did not, it must be 
presumed that the point was decided 
against them, But the judgment of the 
case of 1872 was merely a judgment which 
decided the defendants’ liability to pay 
rather than the question of the nature of the 
sum. The point was not decided and there- 
fore the plea of res judicata cannot be taken. 

In my judgment, therefore, the decision 
of the learned Judge in the Court below 
was wrong and the plaintiffs’ case should 
have been dismissed to the extent of 
Rs. 150, and to that extent, the decree of 
fhe learned Judge in the Court below will 
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be moditicd. The appeal is allowed with 
costs, 


There will be leave to appeal. 


D. Appeal allowed. 
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CALCUTTA HIGH COURT 
Appeal No. 122 of 1938 
January 20, 1939 
DEEBYSAIRE, C. J, AND NASIM ALI, J. 
SATYENDRA LAL CHOUDHURY— 
J UDGMENT-pEsTOR No. 3—APPRLLANT 
vyersus 
SADARGHAT URBAN CO-OPERATIVE 
BANK, LTp,—DEORBE-HULDER-—-HRESPONDENT 
Presidency Towns Insolvency Act (III of 1909), a. 30 
—Creditor obtaining award against debtor and sureties 
after debtor's insolvency—Contract of  suretyaship 
merges into award—Righta of creditor against surety, 
whether affected by subsequent compostiton or annul- 
ment of insolvency—Credttor, tf can ‘execute award 
against surety. 
- Where a creditor, after the insolvencey of the 
debtor, proceeds against him and the sureties for 
the realisation of the debt and an award is drawn 
up without any objection from the debtor, the con- 
tract of suretyship is by the award merged into 
the award so that as and from the date of the 
award the rights which the creditor has against 
the sureties are rights under the award and not 
uader the contract of suretyzship Anything done 
subsequently inthe way of composition between the 
debtor and his creditors or the annulment of the 
insolvency proceedings makes no difference to those 
rights nor does it.operate to absolve sureties’ 
liability under the award. Theyare rights which 
were vested-in the creditor quite independently of 
the insolvency proceedings and are not affected by the 
provisions of s. 30, Presidency Towns Insolvency Act, 
and if the debt under the.award has been duly 
proved in the insolvency proceedings, the creditor is 
entitled to put the award into execution- and have 
it exeouted against thesureties. 
A. from tne appellate order of the District 
Judge, Chittagong, dated April 20, 1938, ` 
Dr. S. C. Basak, Messrs. Chanara Sekhar 
Senand Hohini Benode Rakshit, for the 


Appellant. 

Messrs. Bejoy Kumar Bhatiacharya and 
Nripendra Uhandra Das, for the Respons 
dent. 

Derbyshire, C. J.—The appellant is the 
son of aman whoentered into a contract 
of suretyship on December 1], 1933. ‘Ine 
principal debtor was Jogesh Chandra Dhar 
and the creditor was the Sadarghat Urban 
C -operative Bank, Ltd. Tne Bunk is an 
institution registered under and governed 
by the Co-operative Societies Act (Act 11 of 
3912 L. U.). The debtor, the appellant, and 
his co-surety under the contract were all 
members of that institution, On Decém- | 
ber 3, 1930, the prinçipal debtor Jogesh © 
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Chandra Dhar was adjudicated an insolvent 
in the Calcutta High Court at the instance 
of certain creditors. On January 27, 1936, 
the creditor Bank started proceedings pui- 
suant to the provisions of the O--operative 
Societies Act against the principal debtor 
wŁo was then an insolvent and also against 
the sureties for the realisation of their 
debt. Those proceedings are governed by 
rules made by the Provincial Government 
under s. 43 of the Act in question. Sec- 
tion 43 (1) provides that rules may be made 
and such rules may 

“provide that any dispute touching the business of 
a society between members or past members of the 
society or persons claiming through a member or past 
member or betweena member or past member or 
persons so claimingand the Committee or any officer 
shall be referred to the Registrar for decision or, if 
he so directs, to arbitration, and prescribe the mode 
of appointing an arbitrator or arbitratorsand the 
procedure to be followed in proceedings before the 
Registrar or such arbitrator or arbitrators, and the 
enforcement of the decisions of the Registrar of the 
awards of arbitrators.” 

Rule 22 made by the Governmeat of 
Bengal pursuant to that sub-section pro- 
vides inter alia for the decision of the 
dispute between the Society and its mem- 
bers and the making of an award. Rule 22, 
suber. ú, states : 

“An awardof the arbitratorsor a decision of the 
Registrar under-sub-r. (4), if not appealed against 
within one month, and an order of the Registrar 
or of Commissioner in appeal under sub-r. (5) shall, 
as between the parties to the dispute, not be liable to 
be called in question in any Civil or Revenue 
Court and shali--be in all respect final and con- -` 
clusive,” i 

Sub-r. 7 provides : 

“Decisions and awards mentioned in suber. (€) 
shall, on application to any Uivil Court having local 
jurisdiction, be enforceable in the same manner as a 
decree of such Court.” < 

On January 27, 1936, when these proceed- 
ings before the Society’s Tribunal were 
started, the principal debtor was an insol- 
vent. Section 17, Presidency Towns In- 
solvency Act, which applies to this case, 
enacts: : 

“On the making of an order of adjudication, no 
oxeditor to whom the insolvent is indebted in respect 
of any debt provable in insolvency shall, during the 
pendency of the insolvency proceedings, have any 
remedy against the property of the ingolvent in res- 
pect of the debt or shall commence any suit or other 
legal proceedings except with the leave of the Court 
and on such terms as the Court may impose : 

Provided that this section shall not affect the power 
of any secured creditor to realise or otherwise deal 
with his secu#ity in the same manner ashe would 
have been entitled to realise or deal with it if this 
section had not been passed.” 


1 can see that objections might have 
been raised to these- arbitration proceedings 
by the principal debtor in view of the pro- 
yjsions of s. 17. I notice on the file of the 
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arbitrator the following record : 

“Notices duly served on the Official Assignee as 
per acknowledgment receipt. Babu Jogesh Chandra 
Dhar has refused to accept the notice. Notices on 
others duly served. None present, Claim pressed 
by Bank. Decreed in full for Rs 2,502 against the 
Official Assignee for and on behalf of Babu Jogesh 
Chandra Dhar, insolvent, and against surety Jogendra 
Lal Chowdhury and the heirs of Sarada Charan 
Choudhury, deceased, namely, Satyendra Lal Chow- 
dhury, Nripendra Lal Chowdhury, Sudhir Chandra 
‘Chowdhury and Adhir Chandra Chowdhury alias 
Badal, all minors represented by their mother 
Srimati Nirmala Bala Chowdhury, with interest at 
15 per cent, per annum from the date of filing namely, 
September 31 (sic), 1935, till realization.” i 

can see ihat legal objections might 
have been raised by the insolvent. Perhaps 
they were. Perhaps there was leave of the 
‘Court: it is difficult for us to say. The fact 
remains that those proceedings went for- 
ward, I doubt whether any objeciion could 
have been raised to the prcceedings by the 
bank against the sureties. Be that as it 


-may, we have to take the award which has 


not been questioned in any Civil Oourt or 
Revenue Court as it exists and to take it as 
gocd and subsisting. That is an award for 
Rs. 2,502 -as against the Official Assignee 


representing ihe debtor, and against the 


sureties. The award was madecn June 25, 
1936. On August 1, 1936, the bank proved 
thie debt of Ks. 2,502 in the insolvency 
proceedings, On August 7, ]936, there was 
a_meeting of creditors to consider a scheme 
of composition, Tne bank by a letter 
either voted against or protested against 
the scheme. But this scheme was accepted 
by the majority of the creditors. On 
August 25, 1936, the Oalcutta High Court 
approved the scheme under s. 29, Presidency 
Towns Insolvency Aci, as being reasonabie 
and calculated to benefit the general body 
of the creditors of the insolvent and the 
Court then and there annulled the in- 
solvency proceedings. The effect of that 
order is stated in 8. 30 of the Act 

“the composition or scheme shall be binding 
on all the creditors so far as it relates to any debt 
due to them from the insolvent and provable in 
insolvency.” 

As between the bank and the insolvent 
the only debt payable is that.under the 
scheme of compcsition. The bank, however, 
have put the award of June 25, 1936, to 
execution in the Local Caittagong Court 
under the provisions of the rules made 
under the Co-operative Societies Act men- 
tioned above. It has been objected unsuc- 
cessiully before-the Subordinate Judge and 
the District Judge by the sureties that 
they are by the composition absolyed from 
their liabilities under the contract of 
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suretyship, It seems to me that that cone 
tention cannet prevail here. The award of 
June 21, 1936, against the sureties for 
Rs. z,502 is valid. The contract of surety- 
ship made on December 11, 1933, was by 
the award merged into the award so that 
as and from June 25, 1936, the rights which 
the creditor bank had against the sureties 
-were rights under the award and not under 
the contract of suretyship. Those rights 
accrued to, the bank on June 25, 1936, and 
I ¢anzot see that anything done sub- 
sequently in the way of compcsition be- 
tween the debtor and his creditors or the 
annulment of the insolvency proceedings 
makes any difference to those tights. They 
were rights which were vested in the bank 
quite independently of the insolvency pro- 
‘ceedings and are not affected by the provi- 
sions of s. 30, Presidency Towns-Insvlvency 
Act. Consequently in my view the bank 
ate entitled to put their award into execu- 
tion and have it executed as tre Bub- 
ordinate Judge and the District Judge 
decided. In my opinion, this appeal must 
be dismissed with costs—he-ring fee being 
assessed at three gold mohurs. Let the 
records be sent down tothe lower Court 
forthwith. ; 


Nasim All, J.—I entirely agree with the 
order of my Lord, the Chief Justice, that 
this appeal should be dismissed. The prin- 
ciple is well-established that if the creditor 


without the consent of the surety by his- 
own act destreys the debt or derogates~ 


from the power which the law confers upon 
the surety to recover the debt against the 
debtor, the surety is discharged. This 
principle has been embodied to the Gon- 
tract Act. It is not disputed, and it cannot 
be disputed, that in the present case the 
-respondent bank by their own act did not 
destroy the judgment deot. Taey have not 
by any act or omission of theirs, taken 
away the right of the surety to recover the 
money due under the judgment debt against 
the insolvent if he pays it to the bank, The 
argument of Dr. Basak, on behalf of the 
appellant, however, is that the entire judge 
ment debt hus been destroyed by operation 
of law. His argument is this: s. 45, cl. 4, 
Presidency Towns Insolvency Act, lays 


down that: 

“An order of discharge shall not release any per- 
gon who,. at the date of the presentation of the 
pétition....was surety or in the nature of the 
surety for him.” i : 

-Section 22, of the same Act, which entitles 
the Bankruptcy Court to annul an order of 


adjudiction, does not, however, lay down 
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that the order annulling the order of adjudi- 
cation would not release a surety from tne 
debt though in the corresponding English 


Statute there is 8 specific provision in 


s. 18, cl. 15, that the acceptance by a credi- 
tor of a composition of scheme shall not 
release any person. Though the Indian Act 
is apparently based on the English Statute, 
the very fact that the Indian Legislature 
did uot introducé in the Indian Act.any 
provision corresponding to s.18, cl. 15 of 
the English Act indicates that the inten- 
tion of the Indian Legislature was that 
when there would bean order annulling 
the adjudication under s. 30, the surety 
also would be discharged. lam iinable to 
aecept this view of the matter. An order 
under s.30 has the effect of an order of 
discharge and is equivalent toit. In short, 
if a composition or scheme is duly approved 
by the Insolvency Vourt, it has “the same 
eifect as an order of discharge. By an order 
of discoarge unders, 45 of the Act, ‘even 
thougo the insolvent is discharged from 
the entire debt, the surety’s liability does 
not come to an end; It is, therefore, difficult 
to see on what principle it can be said that 
where a composition scheme is accepted by 
the Insolvency Court against the wishes of 
a creditor and the debtor gets either a cone 
ditional discharge or his lability is reduc- 
ed, that creditor cannot proceed against 
the surety. L am-inclined:to think that so 
far as this point is concerned, the law in 
this country is the same as, that of England 
theugh the Legislature has not said: so 
expressly ins. 30. . à 


3 


8. a Appeal dismissed. — 
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ADDISON AND Kam LALL, JJ, 
KARAM BAKHSH AND ANOTHRR=- 
Y LAINTIFFS—-APPRLLANTS 
versus > i 
Musammat MEHTAB BIBI AND ANOTHER ~~ 


DEFENDANTS — RESPONDENTS : 

Custom (Punjab)—Wajib-ul-arz v, riwaj-i-am~ 
Comperatizve authority of—Mahtams of Lahore 

Disirict—in absence of son, daughters are heirs op 
widow—Gift by her to daughter cannot be challenge 


, 


-by collaterals of hasband. ? 


A wajtb-ul-arz is of greater authority than a riwaj 
i-am, which is of general applicaiion and is nor 
drawa up in respect of individual villages. “I'he 
Customary Law of Lahore District, compiled it 
lyiz—i6, is, of course, a riwaj-i-am and in such 
compilations, dn attempt is made to give genera 
replies, The preparation of wajib-ul-arges hag nov 
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ceased but that does not detract from the weight to 
which such-a document is entitled. A wajib-ul- 
arz is confined strictly to the village for which it 
is drawn up, and obviously should give the best 
account of what the customs of that particular vil- 
lage ary. It follows that- the wayib-ul-arz must be 
taken to contain the better statement of custom and 
has not been rebutted by the riwaj-i-am, compiled 
in 1912—16 for the whole district. . 

` According tothe wajib-ul-arz--0f the Lahore Dis- 
trict, among the Mahtems, inthe absence of a son, 
“the daughters are the heirs of widow and congequent- 
ly the gift by the widow to one of her daughters 
cannot be challenged by the collaterals of her hus- 
band. Gurbakhsh Singh v. Partapo (1), Digambar 
Singh v. Ahmad Sayeed Khan 12}, Balgobtad v. Badri 
Prasad (3) and Sheo Baran Singh v. Kulsumunntssa 
(4), relied cn. 

F. A. from the decree of Sub-Judge, 
First Class, Lahore; dated December 22, 
1937. 

. Dr. Khalifa Shuja-ud-Din and Mr. Tirat 
Ham, for the Appellants. ; 
` Messrs, Barkat Ali and Ganga Ram, for 
the Respondents. ` 


Addison, J.—The parties are Mahtams 
of Lahore Listrict. Mahtams. were village 
meniais engaged in manufacturing rope and 
many ofthem have become Muhammadans 
while others have become. Sikhs. as they 
had to supply the zamindar with ropes for 
his wells; tney have also become -largely 
agriculturists and are members of an agri- 
Cultural tribe in the Lahore District. rir 
Bakhsh died leaving a widow Musammat 
Mehtab Bibi, defendant No. t, and.three 
daughters, ore of whom, Musammat Hassan 
Bibi, is’ defendant No. Z. ibe other two 
daughters have not been impleaded in the 
suit. The plaintiffs are a brother and a 
nephew of the deceased Pir Bakhsh. Musam- 
mat Mehtab Bibi, defendant No.l, gifted 
to her daughter Musammat Hassan Bipi the 
suit property consisting mostly of land. 
‘Lhe piainotifis have instututed this suit for 
adeciaration that ihe gift. snali not affect 
their reversionary rights upon the death of 
Musammat Mentab Bibi. The suit has been 
dismissed and the plaintiffs. have appealed. 
Except fur uve tieid numbers, the rest of 
the agricultural land as well as the houses 
ave been held to be. self-acqured of Pir 
Bakhsh, Lt is not disputed that tue parties 
e governed by custom. The trial Judge 
as held that tne daughters are the heirs 
and that therefore the gift by the widow to 
ne of her daughters cannot be challenged 
y tne coilutérals of tae husband. 

Tne principal piece of evidence relied 
pon by bae trial Judge is the wajib-ul-arz 
1 the village of the parties, prepared iu 
cob. Tnis document is clear and 1s to the 
fect that a widow succeeds her husband 
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for life until she re-marries, After her 
death the collaterals are the heirs ; but, if 
there is a daughter, the estate devolves upoa 
her in the absence of sons even thouga 
there is no gift by the parents. As0a-in- 
law even guts the estate of his fathar-in-law 
if he does not re-marry. In case of ree 
marriage, he has no claim to the estate. 
His wife, that is the daughter of the 
deceased, upon whom the estate of her 
parents devolves, and her children will get 
the estate. The son-in-law, however, does 
not get the estate unless there is a gift'to 
him which is acquiesced in by the col- 
laterals. The language of this document 
is very explicit and makes it clear that a 
daughter in the absence of a son is the 
next heir after the widow. An attempt 
was made to argue that the language of 
this document was ambiguous but from 
what has been quoted from the document 
this argument must be repelled. : 


It was next contended that this wajib-wl- 
arz of the village is rebutted by the answer 
to question No, 61 of the Oustomary Law 
of ihe Lahore District, compiled during the 
1Yiz—it settlement. According to this 
answer, the collaterals would exclade 
daugnters, Tnese are the two principal 
pieces of evidence in the case and it nas 
to be decided whicn is entitled to tne 
greater weight. In Gurbakhsh Singh v. 
Partapo (1) a Division Bench held taat a 
wajib-ul-arz is of greater authority than a 
riwaj-i-am, waich is of general application 
and is nos drawa up in respect of iw 
dividual villages. The Customary Law of 
the Lahore: Listrict, compiled ia 1912—lū, 
is, of Course, a Ttwaj-i-aim and in such 
compilations an attempt is made to.give 
general replies. Tne preparation of wajib- 
ularzes bas now ceased but that does nob 
detract from the weigot to waich suca à 
document is entitled. A wajibeul-are is 
contined strictly to the village for which 
it is drawn up, and obviously should give 
the best account of what tue customs of 
that particular village are. AR NA 

‘heir Lordsnips of tne Privy Council in 
Digambar Singh v. Ahmad Sayeed Khan 
(2) held that a wajib-ul-are was by 
itself good prima facie evidence of a 
custom of pre-emption stated in it, 
without corroboration by evidence of 


U) 2 L 346, 66 Ind. Cas. 133; A I R 1922 Lah 
234; 118 P L R 1921. 

(2) 37 A l29; 23 ind. Oas. 34; AIR 1914 'P O 
ll; 421 A 10; 13 A L J 286; 19 O W N 393,17 M 
L T 193; 2 L W 303; 21 U L J 237; z8 M% L.J 
556; 17. Bom. L R..393; (1915) M W- N 581 (P O) 
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instances in which the custom has been 
enforced and their Lordships did not 
dissent from the view previously expreseed 
by Banerji, J. that, where a fresh wajib-ul- 
arz has not been prepared at partition, it 
“does not follow as a matter of law or princi- 
ple that the custom in force before partition 
was no longer to have effect or operation. 
It was again held by their Lordships of the 
Privy Council in Balgobind v. Badri Prasad 
(3) and Sheo Baran Singh v. Kulsumunnissa 
(4) that a wajib-ul-arz, which is unam- 
biguous, was by itself sufficient to establish 
the custom. It was said that where the 
statement of the custom in a wajib-ul-arz 
was not ambiguous, the record of a custom, 
recorded therein was most valuable evije 
dence of the custcm, much more reliable 
evidence than subsequent oral evidence 
given after a dispute as to the custom has 
arisen. It follows that the wajib-ul-arz 
must be taken to contain the better state- 
ment of custom and has not been rebutted 
by the riwaj-i-am, compiled in 1912—16 for 
the whole district. Apart from these two 
documents, there is practically no evidence 
which requires consideration. Neither 
Counsel was able to point out any instance 
from this village. Some instances were 
relied upon with Tespect to other villages ; 
but as no attempt was made to prove what 
the wofib-ul-arz was in those villages, these 
instances are of no value. Besides, most of 
the instances referred to have not been 
established beyond doubt. For the reasons 
given, we dismiss the appeal with costs. 


D. Appeal dismissed. 

(3) 45 A 413; 74 Ind. Oas. 449; AI R1923 P O 
70; 26 O O 217; 501 A 196;21 AL J578; 9O& ALR 
581; 45 M L J 289; 38 G L 3 303; (1923) M W N 
799; 33 ML T 317; 100 LJ 368; 29 OW N 465 

(4) 49 A 367; 101 Ind. Cas. 368; A IR 1927 P O 
ni; 54 4 A 208; 2 M L J 658; 29 Bom. L R 877; 
; ) M W_N 443; 31 U W N 853: 
25 A L J 617; 26 L W 326(P 0), . a 
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under its orders except in cases of salvees—Questiom 
of priority, how to be decided—Santhal Parganan 
Regulation (Lil of 1872), appircabilety. s 

Under the Transfer of Property Act, a mortgage is 
a transfer of an interest in specific immovable prop- 
erty for the purpose of securing the payment of 
money advanced or to be advanced by way of loan, 
ete., etc Therefore, after a mortgage has bee» 
created, what is left in the owner ot the property 
is his original full rights minus the right whick 
he has already transferred in favour of the mort 
gagee, and if thereafter the property of the owne» 
comes under the administration of a Court and the 
Court administers it through a Keceiver, what ir 
being administered is not the entire interest on 
the owner but only what is left in him after hir 
transter in favour of the mortgagee, What har 
already been transferred is not the subject-matter oÑ 
administration and is therefore not under the com 
trol of the Court. Consequently a Oourt while dd 
ministering an estate through a Receiver bas m 
power to order that the priority of the mortgages 
already created on the estate should be altered it 
favour of a debt -incurred by the keceiver unde» 
its orders except in favur ot salvees, it makes n 
difference that the money was utilized by the 
Heceiver towards the payment of the instalment ot 
the decree-holders. The proper course would plain: 
ly be to allow the creditors to proceed with thei. 
execution and face proceedings in which the ques 
tin of priority could, in the ordinary course be 
decided by an order having the force of a decré 
and thus subject to appeal, The question o% 
priority, to say the least, is controversial and oughi 
to be decided in the ordinary way andnot in 8 
summary proceeding for leave under the inheren: 
powers of a Court taken by a mortgages | decree 
holder to execute the decree against the property 
in the ‘hands of a Receiver appointed by tne Vourt 
in administration guit between the. mortgagor» 
tater se. Girdhari Lal v. Dhirendra Kristo (L) 
distinguished, Chartered Bank of india, Austraiw 
and China v. Hurish Chander Neogy (3), referred tt 
[p. 774, cols. 1 & 2; p. 776, col. 2; p. (16, col. 1.) : 

All Uourts exercising jurisdiction in Santha 
Parganas are bound by the provisions of Santha. 
Parganas Regulation Lil of 10972, 


O. R. Apps. from an order of the Sub 


‘Judge, Bhagalpur, dated June 10, 1933. 


Messrs, P. R. Das, J.C. Sinha anu Nira 
Ch. Ganguli (ın No. 339) Dr. D. N 
Mitter and Mr. Harians Kumar (in No. 442) 
and Bir Sultan Ahmed and Mr. 5. O. Mazum 
dar (in No. 443), for tne Petitioners. ; 

Mr. 5. C. Mazumdar and sir Sultan Ahmer 
(in No. 339) and Messrs. P, R. Das an» 
J. U. Sinha (in No. 442), Messrs. P. A. Da 
and N. N. Hoy (in No. 448), for the Opposit 
Party, 

Order.— These three applications i: 
revision are directed against an order c 
the learned Suburdinate Judge of Bhegal 
pur in an Administration Suit (No, 617 œ 
1920) relating to the Mahestfpur Kstate n 
the district uf the Santhal Parganas. ‘Ib, 
suit was originally inSsituted at Pakaur i 
the Santhal Parganas but was under th 
orders of this Court wansierred to Bhaga. 
pur. It appears that in about. 1972 of 


1933 


estate was beld by Maharani Janki Kumari 
who died on February 20, 1893. By a will 
she bequeathed it to her younger sn, 
Indra Narain, her elder son Harendra 

Narain hiving pre-decaased her. -Indra 
Narain died in 1096 leaving a widow, Ridha 
Peari, and four sons Jogendra- Narain, 
Devendra Narain, Jyandra “Narain and 
Fanindra Narain. By his will he had 
made his widow, Radha Peari, executrix 
of his estate. She took out probate and 
administered the estate till her death. 
Thereafter, the four sons of Indra Narain 
became executors of the estate under the 
terms of the will of Indra Narain. One of 
the sons, Devendra, died leaving a son 
Kali Kinker who is the plaintiff in the 
administration suit, while his uncles are 
defendants. Rai Bahadur Suraj Narain 
Singh, the ancestor of the petitioners. in 
Civil Revision No. 339 of 1938 had advanced 
on April 30, 1874, to Maharani Janki 
Kumari a sum of Rs. 30,060 and obtained 
a mortgage from her, Oertain payments 
were made and later on the said Maharani 
executed a second mortgage in favour of 
the Rai Bahadur on May 9, 1881. The 
loans swelled up and on January 6, 1893, 
there was a tbird mortgige for 
Rs. 1,64,488-8-3 which included the amounts 
due under the two earlier mortgages also 
which had remained unpaid. There was 
on the same date another mortgage for one 
fac of rupees by the Maharani and Kumar 
Kadra Narain in favour of the Rai Bahadur, 
Then again on March 10, 1894, Kumar 
(ndra Narain who, at that time had become 
the sole owner of the Maheshpur Estate 
sxecuted a mortgage for twolacs of rupees 
in favour of the Rai Bahadur. This covered 
warious sums advanced which need not be 
stated in detail. Thus, the Rai Bahadur 
veld three mortgages, two dated January 6, 
(893, executed by the Maharani and Kumar 
“dra Narain, one for Ra. 1,64,481 and the 
ther for Rs. 1,00,000 and. a third dated 
March 10, 18914 for Rs. 2,00,000 executed 
2y Kumar Indra Narain alone. 

The Rai Bahadur brought a suit to enforce 
he three mortgages in the Oourt of the 
jubordinate Judge of Murshidabad (Suit 
to. 388 of 1903). The claim was for 
ks. 10,24,030.. The Murshidabad Court was 
elected obviously to avoid the application 
vf the special rule of interest prevailing in 
he Santhal Parganas, viz. s, 6 of Regu 
ation Ill of 1872, though the bulk 
f the properties mortgaged was situated 
c that district. The suit was contested and 


ecreed and there was an appeal by the 
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defendants to the Oaleutta High Court 
where a compromise was effected Its terms 
need not be mentioned here in detail. The 
decree was executed, an objection to its 
execution was disallowed and an appeal 
against the order was dismissed on Decem- 
ber 20, 1915. Two suits were, however, 
instituted in the Court of the Subordinate 
Judge of Pakaur, onein 1914 by Rani Radha 
Peari, the executrix of the estate of her 
deceased husband, Kumar Indra Nurian, 
and another in 1916, by some other members 
of the family. The first suit was for 
redempt on of the aforesaid three mortgages 
in favour of Rai Bahadur Suraj Narain 
Singh on payment of Rs. 5,58,000 or for an 
injunction against the execution of the 
compromise decree which the Rai Bahadur 
had obtained in the High Oourt, and the 
second wes fora declaration that the mort- 
gage decree was invalid and in the alterna- 
tive for redempticn on taking accounts. 

The first suit was by an order of the 
Calcutta High Court transferred to Alipur 
in the 24-Parganas, where a compromise 
was effected between all the parties con- 
cerned. It was to the effect that the amount 
of the decree of the Rai Bahadur be fixed 
at 17 lacs of rupees. This was to be paid 
in 22 instalments of Rs. 50,000 each anda 
23rd instalment of 6 lacs of rupees. Each 
instalment was to be paid on April 13 of 
each year (last day of Chait of the Bengali 
era) commencing from 1917, and the last 
instalment of 6 lacs of rupees was payable 
on April 13, 1939. It was provided that in 
case of default interest would be payable 
at 9 per cent. per annum on the amount 
not paid and in case of two successive 
defaults, the entire decretal amount then 
due would be realizable at once. The 
instalments were paid up till April 1934, 
and then there was a default, and the 
petitioners in Civil Revision No. 339 of 
1938 who are the representatives of the Kai 
Bahadur want to execute the decree accord- 
ing to the terms of the compromise. In the 
meantime Kali Kinker Singh instituted a 
suit for the administration of the estate in 
which his three uncles are defendants, The 
suit which was instituted at Pakaur was, as 
has been stated, transferred to Bhagalpur 
and there, under the circumstances which 
will be stated later, a Receiver was appoint- 
ed under an order dated March 1, 1930. 
After various changes which will be dealt 
with later, the present Receiver, Rai Sakib 
Surendra Nath Basu has been in charge of 
the estate, . x 

The decree-holders applied for leave to 
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execute the decree referred to above against -theestate, and if that be not possible, they shoul: 


the Receiver, to waich various objections 
were raised and in order to appreciate them, 
it is necessary to detail some facts leading 
up to the present Receiver tuking charge of 
the estate. It appears tbat in the beginuing 
of 1930 the execuiors of the estate, who 
are defendanis in tLe admunistration suit, 
were unable to pay the instalment of the 
decree-Lolders which was to fall due in the 
April of that year, On Marca 1, 1930, the 
learned Subordinate Judge ordered the 
‘appointment of a Receiver. Kai Bahadur 
Nijamani De, a retired Deputy Collector, 
was willing to act as a Receiver and offered 
to find a creditor who would advance 
Rs. 59,000 for the immediate needs of the 
estate, oul of which Rs. 50,000 was to be 


“paid as the instalment due tothe decree- 


holders in April of that year. ‘ihis was on 
the condition that the creditor be given 


‘the first charge on the estate for the money 


advanced by him. The learned Subordinate 
Judge was inclined to accept the terms and 


‘appoint the Rai Bahadur as the Receiver. 


Tuere was an appeal, and by its order dated 
March 7, 1930, in Miscellaneous Appeal 


No. òl of 1930 this Court upheld the order 


to appoint a Receiver but did not approve 

of the appomimenpt of Rai Bahadur on the 

aforesaid terms. lt observed as follows: 
“The question is who should be appointed Receiver 


. of the estate. Now the learned Subordinate Judge 


has suggesied that kai Bahadur Nilamani De, who is 
a retired officsr of the Government be appointed 
keceiver upon his undertaking to tind a creditor who 
willbe in a position to advance Ks, 55,000. Since 


- the orderof the Subordinate Judge Mr. Nilamani De 


has written to him a letter, a copy of which has been 
given to us by Mr. Hasan Imam. ‘l'his is a joint appli- 
cation by himsel! and one Surendra Nath Basu 
who is an Advocate of bhagalpur Uuurt. Therein the 
two gentlemen intimate tothe Uourt thatthey are 
willing to advance Ks. 59,00U as a loan to the estate 
at an iterest of 15 per cent. per annum on condition 


“that the said loan is made a first charge over all 


other charges on the whole estateof Mahesnpur raj 
and that Kai Bahadur Nilamani De is appointed 
Receiver by the Court. The conditions put iorward 


| by.ksi Banadur Nilamani De are impossible. The 


loan proposed to be advanced by him cannot in law 
be made a first charge over the previously secured 
charges on the estate and it cannot be made a con- 


_ dition precedent that for the advance of the aforesaid 


` estate, 


loan he should be appointed as a Keceiver of-the 
< ltseems to u» that inthe circumstances of 
the cèse it is not desirable that a stranger should be 


` appointed Keceiver of the estate.” 


This Court then ordered as follows : 
“We, therefore, direct that the defendants be 


<. appointed hecsiveisvi the estate in the aaministra- 
' tion suit. 


We further direct that the defendants 
will arrange to pay the next instalment due under 


“the morigage decree within March ` 31, 1930, as 
. undertaken by them when the former appeal in this 


Uocurt by the plaintıñ was diepceed of, They should 
tyy to raisethis amount by making collections from 


apply to the Uourt pelowin time to obtain the per 
mission of that Uourt to raise a loan at a reasonabl 
rate of interest... .” 


Tue defendants were unable to rais 
funds by the date fixed, and the time fo 
making arrangements for the payment o 
money was extended till April 12, 193C 
The 10stalment was due for payment o! 
April 13. But money could not be arrang 
ed even by that date and therefore 0 
April 12, the learned Subordinate Judg 
discharged the defendants from th 
Keceivership of the estate and Rai Bahada 
Nilamani De who was ready to arrange th 
payment of the instalment money wa 
appointed Receiver and was authorized t 
raise aloan on a handnote to be execute 
by him on behalf of the Cours and then t 
execule a regular registered mortgage bon: 
im favour of the creditor by hypotnecatin; 
the entire estate. The loan to be raise: 
by him wus made a first charge oO: 
ine estale. ‘ne facts were reported’ t 
this Court and on this the following orde 
was passed: 


“Considered letter No. 194, dated April 12, 1980, fro 
the Subordinate Judge to the Deputy Kegistrar ar 
letter aated April 13, lyu, from Kai Bahads 
Nilamani De to the Kegiatrar of this Court. T} 
Court below intimates that the defendants have bee 
discharged as Keceivers in view of the previous ord: 
of this Vours Nos, 8 to 11, The Sub-Judge furth 
states that the new Receiver kai Bahauur Nilomal 
De has raised Ky, 5U,0UU with interest at 15 per cer 
per anutm, making it a dirst charge on tl 
estate to pay the instalment which falls due < 
the tsth. ‘he question as to whether the lot 
raised by the keceiver Kai Bahadur Nilamani | 
willbe a first charge or not depends upon wheth 
there are prior mortgages or not and no direct 
in that behalf can be made by the Court at tb 
stage.” 


By this time Rs. 50,000 nad already bee 
borrowed by the Keceiver from ial Nane 
Surendro Nath Basu and Vourendra Na 
Sen and paid to the decreesnolder as L 
instuimen; due on April 13, 1980. Later o 
on May 3, 1950, another Re. ið,UUU w. 
Tequiréd ior the payment ot paini rent 
the Superior iandiord. 'l'his was also a 
Vancea vy the sald two gentlemen in equ 
Shares. s'he Court whue sanctioning tl 
loan of Ks, 19,UUU directed that it would | 
a ursl charge ıt permissible under the la 
Laler ona Morigage bond for Rs. b9,U 
was execuieu by tho Receiver on behalf 
we Courtin favour of iar sabib Surend 
Nath Basu and Babu Uuoirendra Nata Sen. 
Next July Kai Bahadur Nilamaui dj 
Tesiguea irum the Keceiversnip and t 
deleridunis were again appointea Keceive 


_ ‘ney uudértook berore this Uourt to payal 


tho loans raised by tae hecelyer by Jagua 
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31, 1931, and it was ordered that on their 
mdefault a third party would be appointed 
as Receiver. They defaulted, and for some 
time Rai Bahadur Suresh Chander Chaker- 
Varty was appointed Receiver: and when 
he was unable to raise a loan, Rai Sahib 
Surendro Nath Basu, the present Receiver, 
was appointed on March 18, 1932. The new 
Receiver represented to the Court that 
Rs. 90,000 more was urgently required to 
meet the pressing demands on the estate, 
such asthe payment of patni rent, settlement. 
cost and arrears of cesses. He was authorized 
on March 22, 1932, to raise the money by 
borrowing. The money was advanced by 
Babu Dhirendra Nath Sen (one of the 
creditors in whose favour the earlier mort- 
gage was executed) Srimati Sarala Bala 
Dasi ard Srimati Mangalmoyee Sarkar at 
12 pér cent. and the Subordinute Judge 
ordered that this loan was to be the first 
charge on the estate if permissible under 
the law. A mortgage bond for Rs, 90,010 
was thus executed by the present Receiver. 
lt appears that the entire amount was 
utilized in the payment of the instalments 
of the decree-holders due on Chait 1337 
(1931) and Chait 1338 (1932). but itis not 
hecessary to examine this in detail for 
reasons which will appear later on. Suffice 
it to say“ that there are thus outstanding 
two mortgages executed by the Receivers, 
one for Rs. 65,000 in favour of Rai Sahib 
Surendro Nath Basu, the present Receiver 
and Dhirendra Nath Sen and a second for 
Rs, 90,000 in favour of Dhirendra Nath Sen 
and the two ladies named above. When 
the representatives of Rai Bahadur Suraj 
Narain Singh (hereinafter called the decrees 
holders) applied to the Court administering 
the estate for executing the compromise 
decree of the Alipur Court, three sets of 
objections were raised. One was by the 
Receiver who was asked to and made a 
report, the second by the judgment-debtors 
‘of the decree who are defendants in the 
administration suit, and the third on be- 
half of the creditors who were holding the 
two mortgages from the Receiver (herein- 
after called creditors). 

The substance of the Receiver's objection 
was that leave to execute the decree could 
not be granted till the mortgages created 
by the Recgiver under the orders of the 
‘Court were discharged. It was also urged 
that the debts due to the late Rai Bahadur 
Suraj Narain Singh and his heirs from the 
estate had not only been paid up but there 
had been excess payment as under the 
special regulation in force in the Santhal 
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Parganas interest could not exceed the prin- 
cipal and in fact 4 lacs of rupees in excess 
of the principal and interest equal to it, had 
already been paid. In the end, it was urged 
that if permission to execute the decree be 
granted, it should be conditional on the paye 
ment of the Receiver’s lien by way ofsala- 
ries, loans, management, cost, etc., either by 
the decree-holder or purchaser, whoever it 
might be, before the sale took place and 
in any case before he could be allowed to 
take possession of the estate. 

The objection of the creditore, who held 
the two mortgages executed by the Receiver 
was also tothe effect that leave to execute 
the decree could not be granted and, if 
granted, their mortgages should have prio- 
rity over the decree sought to be executed. 
The objection of the judgment-debtors of 
the decree was that it was not executable 
on various grounds, the main ground being 
that the debts incurred by the estate from 
Rai Bahadur Suraj Narain Singh had already 
been overpaid in view of s. 6 of Regu- 
lation III of 1572. It may be mentioned 
here that the decree-holders before apply- 
ing for leave to execute the decree had 
already made an application to the Alipur 
Court for its execution, but they explained 
that they had to do so as otherwise the decree 
would have become barred. The learned 
Subordinate Judge by his order dated June 
10, 1938, gave conditional leave to the 
decree-holders to execute the decree. He 
held the first mortgage for Rs. 65,000 to be 
a first charge on the estate and directed 
that the decree-holders should pay up this 
encumbrance before proceeding against the 
mortgage properties or, in the alternative 
that they should proceed against them sub- 
ject to the liability of paying Rs. 65,000 to 
the creditors. He wasofthe view that the 
Court in ignorance of the order of this 
Oourt had made the first lvan of Rs. 50,000 
a first charge on the estate and tha remain- 
ing Rs. 15,000 was borrowed for the pro- 
tection of the estate, t. e. the payment of 
patni rent and the creditors had a salvage 
lien for this amount. 

As has been stated above, three applica- 
tions in revision were filed against this 
order. Civil Revision No. 339 of 1938 is 
on behalf of the deeree-holders who ask that 
the condition imposed by the learned Sub- 
ordinate Judge be withdrawn and the 
order modified accordingly. Civil Revision 
No. 442 of 1938 is on behalf of the creditors, 
Dhirendra Nath Sen and the two ladies, 
They ask that the second mortgage of 
Rs. 90,000 created by the Receivér under 
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the crders of the Court should also have 
priority over the decretal dues of the decree- 
holders. Civil Révisicn No. 443 of 1938 is 
on behslf of the judgment-debtore. who 
repeat tbeir prayer that leave should be 
tefused inasmuch as the debt has already 
been overpaid and in view of certain objec- 
tiors raised by the decree was inexe- 


cutable, 
: Civil Revisions Nos. 339 and 442 of 1938. 
‘ These two applications, one bv the 


decree-helders and the other by the creditors, 
are taken up together as the point involved 
in them isthe same, namely whether the 
order giving the first charge to the mort- 
gages created by the Receiver under 
the orders of the Court is permissible under 
the'lew and, if eo, to what extent? Nolaw 
has been ‘placed before us to show that a 
Court -while administering an estate 
through a Receiver has power to order that 
tke priority of the mortgages already creat- 
ed on the estate should be altered in favour 
of a debt incurred by the Receiver under 
its crdcre except in favour of salvees, viz., 
thosé who advance money for the protec- 
tion of the egtate itself so thatthe advances 
benefit the prior mortgagees as well; for 
instance, money advanced for the payment 
of the Government revenue or the rent due 
to tke superior Jandlord which, if not paid, 
will entail forfeiture of the property or its 
sale free from encumbrances of prior mort- 
gagees or debts incurred for the preservation 
of the property from destruction or annihila- 
tion. Ifdebts are incurred for these pur- 
pores, that is to say, for the preservation of 
the property for the benefit of all, the 
priority is in the inverse order, viz, the 
person who advances money last has prio- 
rity over the one who had advanced money 
before him, ard so on, The principle of 
this rule of salvage liens which is applied 
in India as a rule of justice, equity and 
gccd’ conscience isobvicus. If these debts 
are nct given pricrity, the property itself 
isin danger of being desiroyed and the 
mcrtgegee himself will suffer. As the man 
who advances meney last benefits those who 
had advinced money befcre him, he saves 
the property for the. benefit of them also 
and, therefcre, bas priority over them. 
This is ecnceded by Mr. P. R. Das who 
frankly admitted that money advanced for 
caving the interest of the decree-holders 
should have priority over the decretal debt. 
But apart from this salvage lien, there is no 
right vested in the Courts to interfere with 
mortgages already created on the property 
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which they are administeriag through 9 
Receiver, nor is there any authority for the 
proposition that a Court when administer 
ing an estate of mcrtgagors in a suit bet: 
ween them inter se has power to destroy o» 
curtail the rights of the mor'gagees in the 
exercise of its discretion to grant them leave 
to sue on the mortgage or execute a mort- 
gage decree already obtained. The interest 
of tLe mortgagee is not really involved 
in any suit between the mortgagors. 
The paramount right of the mortgagee ie 
outside the scope of a suit between the 
mortgagors, . 

A man’s property is a bundle of righta 
jn it vested in him. Ifthe owner of a pro- 
perty creates a mortgage of it, he thereby 
transfers a part of his interest in it to the 
mortgagee. Under the Transfer of Pro- 
perty Act, a mortgage is the transfer of anin- 
terest in specific immovable property for the 
purpose of securing the payment of money 
advanced or to be advanced by way of loan, 
etc., ete. Therefore, aftera mortgage has 
been created, what is left in the owner of 
the property is his original, full rights 
minus the right which he has already trans- 
ferred in favour of the mortgagee, and if 
thereafter the property of the owner comes 
under the administration of a Court and 
the Court administers it through a Receiver, 
what is being administered is not the entire 
interest of the owner but only what is left 
in him after his transfer in favour of the 
mortgagee. What has already been trans- 
ferred is not the subjec:-matter of adminis- 
tration and is therefore not under the 
control of the Court. 

There is a good deal of force in the argu- 
ment of Mr, P. R. Das, appearing on behalf 
of the decree-holders that his clients had a 
paramount right in the property which was 
not in the least affected by the administra- 
tion suit. The decree-holders were no 
parties to it and any order passed in the 
suit cannot in any way affect the rights 
which had already been created before the 
property came in custodia legis. It is 
unthinkable that, when the cc-sharers of a 
properly who had already mortgaged it to 
third persons fight among themselves and 
one of them institutes a suit and for the 
preservation of their rights the Court takes 
charge of the property and administers it, 
it can, by any order to which the mortgagee 
is not a party, destroy or diminish the 
mortgage lien either by giving the first 
charge to newly incurred loans or by impos- 
ing on the mortgagee conditions which will 
kave this effect, The position is so clear 
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that it need not be discussed in-detail, The 
only exception as has been stated is in cases 
of salvage liens when the Oourt orders a 
Receiver to boriow money for the preserva- 
tion of the property itself. In such cases 
the mortgages is also bound by th's loans 
because if it be not incurred, his own right 
will be destroyed. The learned Subordi- 
nate Judge has nevertheless allowed the 
first mortgage of Rs. 65,000 to have priority 
on the ground that the Court had, how- 
ever inadvertently ordered so, in respect of 
Rs, 50,000 and the pledge given by the 
Court must be respected and Rs. 15,000 
was borrowed for the protection of the 
Property. Let us examine thetwo grounds 
separately. 

Sir Svltan Ahmed has supported the 
order and bas urged that however wrong 
the crder of the Court in respect of 
Rs, 50,000 might have been, once it was 
passed and the creditors advanced money 
in reliance on the promise of the Court, 
that promise must be carried out at any 
cost and the Court must exercise all the 
powers which it possesses in order to see 
that nobody suffers on account of its wrong 
order. He relied upon the case in 
Girdhari Lal v. Dhirendra Kristo (1). 
The learned Subordinate Judge has con- 
sidered the case and rightly held that it 
does not help the creditors. The facts of 
the case are these. The head-note is in 
penar terms which are rather misleading. 

uring the pendency of a suit for partition 
ofa family property on the original side of 
the Calcutta High Court, some members of 
the family borrowed money on an equitable 
mortgage for paying the patni rent due 
from the estate. Thereafter, a Receiver was 
appointed in the suit, and the Court ordered 
the Receiver to raise a loan of two lacs of 
rupees for the preservation of the estate. 
It was also ordered that the loan so raised 
would be a first charga on the estate. The 
equitable mortgagee from whom some of 
the members had borrowed money brought 
a suitin the Court of the Subordinate Judge 
of Hoogbly to enforce the mortgage. The 
question arose whether the mortgage of 
the plaintiff of the suit or the mortgage 
created by the Receiver should have priority. 
The learned Judge of the Court below 
gave the plaintiff a personal decree against 
defendants Nos. 1 to 5 and 9 but refused 
to pass a mortgage decree. There was 
an appeal where there was difference 
between Rampini and Woodroffe, JJ. 
The former was of opinion that the plain- 

Q) 34 O 427; 11 OWN 1; 40LJ 495. 
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tiff should have priority and that the 
mortgage created by the Receiver in 
favour of defendant No. 8 being subsequent 
to it, must give way. Woodrcffe, J. was 
however of opinion that the mortgage 
created by the Receiver should have priority. 
The case was placed before Harington, J. 
who upheld tke view of Woodroffe, J. and 
held that the mortgage of defendant No. 8 
created by the Receiver should have priority 
over the plaintiff's mortgage. The suit was 
therefore decreed accordingly. 

Tt is to be observed that in the above 
case the mortgage created by the Receiver 
under the orders of the Court was for pre- 
serving the property, and the money 
was advanced by the plaintiff during the 
pendency of the partition suit and there- 
fore was subject to any decree which 
might be passed in it. In fact, the 
principle of salvage lien was applied, about 
which there is no controversy before us, 
Woodroffe, J. observed as follows (p. 437*): 

“On the other hand, the Receivers mortgage 
was ordered to be effected by the Oourt for the 
preservation of the property, and had it not been 
so effedted, there might have been -no property, 
against which the plaintif might proceed in this 
suit” 

Harington, J. who agreed with Woodroffe, 
J. distinctly retied upon the principle of 
salvage lien. His observations (p. 441*) are 

ows: 

ee Peet resolves itself into a very short 
point, viz., had the Court power to order that the 
Receiver’s mortgage should be a first charge on 
hapo a P ioh the Receiver was authorized 
to make, was for the purpose of preserving the 
property for the bench: of all the beneficiaries; it 
Men per age “in Fisher on Mortgages, 
Edition 4, para. 958, there is a notable exception 
to the general rule gut prior est tempore, pottor 
eat jure to be found in advances, made to save 
the encumbered property from loss or destruction. 
These advances, says, the learned author, are 
payable in priority to all other charge of earlier 
date, and amongst themselves have precedence 
according to the inverse order of their respective 
dates.” 

This principle has already been referred 
to above and is well-settled. The case 
is clearly no authority for the proposi- 
tion that the Court can order any loan 
to have priority over the previous encum- 
brances without regard to the circum- 
stances of the previous encumbrances and 
the purpose for which the Receiver was 
going to tako the loan. Sir Sultan Ahmed, 
however, did not rely so much upon the 
decision of the case 28 on the observa. 
tions of Woodroffe and Harington, JJ. 
which are to be found at pp. 438 and 442* 


ages Lea, 


=. regretfable if in order to carry out 
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reapeetively of the report. Woodroffe, J., 


while dealing with the principle of law that 
if a Oourt authorizes a Receiver to take a 
loan for the preservation of a property 
and gives ita firat charge. the order of the 
Oourt must prevail, observed as follows: 

_ “It would be tomsa matter of regret, if those 
who on the faith of assurances contained in orders 
by this Court, have advanced money to the 
Receiver, were not entitled in all cases to seethat 
those assurances are carried out.” 


: Harington, J. observed as follows: 


“I agree with Woodroffe, J. that the consequences 
would be lamentable, if after money had been 
advanced on the strength of the order of the Oourt 
directing that the loan: should be a first charge, 
that order is to be treated as-a nullity, although 
it has never been set aside.” 

. It is true that it will he a matter of 
extreme regret that those who advance 
Money on the assurance of a Oourt are 
to suffer, but it will be much more 
its 
promise to acreditor, the Court robs a 
third person of his just rights when he 
was no ‘patty to the proceedings in which 
the assurance was given and could not 
have resisted it. In this case, however, 
the questicn of the Court's promise does 
not in fact arise. It is true that the 
lésrned Subordinate Judge by his order 
dated April 12, 1930, authorized Rai 
Bahadur Nilamani De to raise loans and 
ordered that the loans would have priority 


cVer other morlgages, but this was in 
entire disregard of the orders of this 
Court dated March 7. The learned Subordi- 


nate Judge whose order is under revision has 
observed that his predecessor who gave his 
assurance to Rai Bahadur Nilamani De did 
sọ perhaps in ignorance of the order of the 
High Court. This is inconceivable, Jt was 
by the order of this Court that the defen- 
dants. were appointed Receivers and a 
certain time given to them to make arrange- 
ments for the payment cf the instalment of 
Rs. 50,000 payable to the decree-holders 
on April 13, 1930, and tke order of the 
learned Subordinate Judge appointing 
Rai Bahadur Nilamani De, Receiver, was 
passed in continuation of the order of 
this Court ‘when the defendant Receivers 
were unable to make arrangements for the 
payment of the instalment. It is there- 
fore very difficult to imagine that the clear 
observations of the High Court escaped 
the attention of the learned Subordinate 
Judge. Morecver, when the matter came 
up Here on a report from the learned 
Subordinate Judge, this Court observed 
thatthe question of giving priority to the 
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loans raised by Rai Bahadur Nilamani De 
‘would be considered with due regard to 
the rights of those who held prior encum- 
brances upon the estate. One of the eredi- 
tors who had advanced first Rs. 50,000 and 
later Rs. 15,000 is a lawyer. He is the 
present Receiver of the estate. It cannot 
be imagined that he was unaware of the 
order of the High Court or of the law 
in this respect. It seems clear that the 
creditors deliberately took the riek., for 
which this Court was in no way respon-" 
sible. Further whatever may be said, 
about the first loan of Rs. 50,000, the 
additional loan of Rs. 15,000 was taken 
on the clear understanding that it was 
to have priority, if permissible under the 
law, and the same is true in respect of 
the seecnd mortgage of Rs $0,000 also, 
However regrettable it may be that the 
Subordinate Judge somehow accepted the 
condition that the loan of Rs. 50,000. was 
to be a first charge and later on approv- 
ed of the morigage bond making. the 
sum of Rs. 65,000 a first charge, we are 
clear that tLe Court will not be justified 
in recouping these creditors at the cost 
of these who would seem to have a prior 
right to proceed against the estate which 
‘gould not be properly touched in the- 
administration suit. The next question 
for consideration is whether it makes any 
difference that the money was utilized 
towards the payment of the instalment of 
the decreesholders. It is clear that it does 
not. Tke decree-holders have credited the 
amount in the decree, which to that extent 
stands satisfied. Beyond this, the loan 
did not benefit them and cannot be said 
to have saved the mortgaged properties 
for them; the benefit they derived was 
no more than they were entitled to-and 
has been allowed for. The learned Sub- 
ordinate Judge does not seem to Wave 
realized the effect of his conditional leave 
to execule the decree, vize that it would 
practically deprive the decree-holders of 
at least Rs. 50,000 for no fault of theirs; 
whetber the additional sum of Rs. 15,000 can 
be given priority on the principle of a 
salvage lien will be considered later. But 
the order that Rs, 65,000 should be paid 
by the decree-holders before they proceed 
against the mortgaged propertjes or that 
they may proceed against the properties 
provided they remain liable to pay this 
amount to the creditors overlooks the fact 
that the decree-holders will themselves have - 
no means of realizing it from the judgmente, 
debtors, There can only. be two possibilities, . 
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either the security is sufficient for the satis- 
faction of the claim of both the decree-holders 
and the creditors, or itis not. In the former 
case, the creditors could realize their money 
(a3 the decree-holder could realize theirs) 
without the former being given the first 
charge. But if the decree-holders be called 
upon to pay the money as the lower 
Court has in effect done—it is difficult 
to see how they can recoup themselves, 
If, however, the security is not sufficient 
to: satisfy both the claims and if a first 
.harge is given to the creditors to the 
extent of Rs. 65,000 this means a practical 
reduction of the decretal dues to that extent 
by a-proceeding which, moreover, gives the 
decree-holders no right of appeal. It 
amounts to calling upon the decree-bolders 
to refund apart of what was paid to them 
in satisfaction of the decree, though the 
decree would still stand satisfied to the 
extent of the refund. This appears to us 
to be opposed to all canons of justice, equity 
and good conscience; our attention has not 
been drawn to any provision of the law 
under which a portion of the decree which 
stands satisfied could be revived upon the 
décree-holders making a refund as required 
in obtaining leave to proceed against pro- 
perties in the hands of the Receiver. 


An attempt was made in the Court 
below to prove that the decree-holders had 
consented to the.order making Rs. 50,000 
as a first charge. The attempt failed and 
the Court has not relied upon it. There 
is nothing to show that the decree holders 
ever knew of this order. Even if they 
knew, it was not their duty to appear 
in the administration suit and object, nor 
could they refuse to accept the payment of 
the instalment for which the loan was 
incurred. Assuming, moreover, that the 
Court administering an estate for the benefit 
of the parties to the suit can create a 
first charge for loans incurred for purposes 
other than the preservation of the pro- 
perty for the benefit of all concerned 
(including prior creditors), the question still 
remains whether the creditor can enforce 
the charge on a decree-iclder's application 
for leave to execute bis decree against pro- 
perties in the hands of a Receiver, when 
the order giving conditional leave is not 
appeulable. This in substance is what will 
happen if the order of the lower Court were 
to stand. 
giving leave is not appropriate for settling 
disputed priorities and is even less so for 
enforcing them. The proper course would 
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plainly be to allow the creditors to procesd 
with tbeir execution and face proceedings 
in which the question of priority could, in 
the ordinary course, be decided by an order 
having the force of a decree and thus sub- 
ject to appeal. The object of requiring 
leave to sue a Receiver is that the Court 
‘which is administering an estate should 
know the claims which third persons are 
likely to make against it so that, if ona 
summary enquiry, it finds that the claims 
are just and unanswerable, it may order 
the Receiver to satisfy them, and also to 
avcid frivolous and vexatious suits against 
a Receiver who is an officer of the Oourt as 


they will needlessly hamper the adminis- 


tration of the estate by the Court. In 
Braja Bhusan v. Sris Chandra (2), at p. 28 


it was observed : 

“There is no statutory provision which requiresa 
party to take the leave of the Court to sue a Receiver, 
The role has come down tous asa part of the rules 
of equity, binding upon all English Courts of Justice 
in this country. It is a rule based upon public 
policy which requires that when the Court hag assum- 
ed possession of a property in the interest of the 
litigants before it, the authority of that Court is not 
to be obstructed by suits designed to disturb the 
possession of the Court. The institution of such suits 
is inthe eye of the law a contempt of the authority 
of the Court and thereforethe party contemplating 
such a suit is required to take the leave of the Court 
so as to absolve himself from that charge. The grant 
of such leave is made not in exercise of any power 
conferred by statute but in exerciss of the inherent 
power which every Court possesses to prevent acts 
which constitute orareakin fo an abuse of its autho- 
rity”. 


Earlier in the same judgment Mullick, J. 
said : 

“The general principle applying to cases of this 
kind, in which application is made to sue a Receiver 
in respect of properties in charge of the Court is, that 
unless the Court is satisfied that there is no ques- 
tion at allto try, orthere is no legal foundation to 
the claim, leave should, as a matter of course, be 
granted. The onus is, therefore, strongly on the Court 
to show that no foundation for any claim has been 
made out.” 


It cannot be said in this case that the 
decree-hclders have no claim whatever to 
be tried in the ordinary course by a Court 
of competent jurisdiction. It is. true that 
while giving leave to sue a Receiver, the 
Court can give directions, but we consider 
it very doubtful whether this power can 
be used to require an applicant for leave 
to give up a portion of his claim without 
any good reason on pain of finding himself 
unable to prosecute his claim, however 


(2) 4 PL J atp.28; 47 Ind. Oas. 719; A I R1918 
Pat. 100. 
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substantial it may be, in the ordinary 
course of justice. It may also be doubted 


whether in this case leave was necessary ` 


only to execute the decree. As at present 
advised, we are inclined to share the view 
expressed in the following exiract from 
Woodroffe’s Tagore Law Lectures on Recei- 
vers (Edn. 4, pp. 81-82) : 

“That for a suit upon promissory notes and an 
equitable mortgage made by the executors of a 
deceased person whose estate (including the property 
subject to mortgage) was subsequently placed in the 
hands of a Receiver, leave is not necessary. It might 
be urged that though thesuit was not brought 
directly against the Receiver, leave was necessary as 
the suit was against parties over whose property a 
Receiver had been appointed, such Receiver being in 
possession ofthe mortgage premises. But it is sub- 
mitted (and the Court appeared to be of such opinion) 
that leave was unnecessary. Since the Receiver's 
possession would not be affected until a decree for 
Bale was made and the purchaser took possession 
which might never oecur, for the executors might 
discharge the debt out of other assets in their hands. 
If, however, a decree for sale was made, an applica- 
tion might subsequently be made for leaveto take 
possession, 

The reference is tothe case in Chartered 
Bank of India, Australia and China v. 
Huish Chander Neogy (3). It is, however, 
not necessary to pronounce definitely on 
this aspect of the matter. For assuming 
that leave is necessary even to execute the 
decree, the Court is beyond question entitled 
to examine the facts before granting leave. 
The applicants have a decree in their 
favour and no Court has held that it is 
incapable of execution on the grounds 
which have been raised by the judgment- 
debtors, and which, we will deal with, 
later, In these circumstances it seems 
clear that leave to execute ought to have 
been granted as a matter of course and 
that the restriction imposed upon the 
decree-holders is improper. The question of 
priority, to say the least, is controversial 
and ought to be decided in the ordinary 
way and not in a summary proceeding for 
leave under the inherent powerscf a Court. 
The next :question for consideration is as to 
the sum of Ks. 15,000 which is a part of 
‘the first morig:.ge executed by Rai Babadur 
Nilamani De under the orders of the Court. 
The lower Court has directed the payment 
of this amount by the decree-holders on 
the ground that the creditors have a salvage 
lien in respect of it. Mr. Das, on the other 
hand, bas urged that it has not been estab- 
lished that the money wasin fact used for 
saving tLe property from sale on account 
of default in the-payment of the patni rents. 
The expenditure of Rs. 15,000 as given by 


(3) 5 OWN lia. 
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the Receiver in his report is as follows :— - 


Rs. as. ps. 


Advance made to Babu Surendra Nath 
for payment of patni rent of Kankjole 
in the “Astham” procedure . 6,070 12 0 


Advance madeto Upendra Nath Roy 


to pay rents to Nashipur raj ~ 7,240 6 3 


1,688 13 8 


Deposited with the Imperial Bank 





Total Rs.... 15,000 0 0 





Mr. P. R. Das argued that tha payment 
of patni rent of Kankjole was not for the 
preservation of the properties mortgaged to 
the decree-hotders. It is conceded before us 
that the decree-holders were not at all 
interested in Kankjole nor can the amount 
deposited in the Imperial Bank be held to 
carry a salvage lien in any case. No priority 
can therefore be allowed in respect of the 
two items which amount to over Ra. 7,700. 
Mr. Das, while conceding that the amount 
of Rs. 7,240-6-3. if paid to the Nashipur raj 
as rent, could legitimately carry a salvage 
lien on the morigaged properties, has cone 
tended that the account books have not 
been produced to show thatthere was no 
money available in the hands of the Receiver 
to pay this amount. 

It is however not necessary to pursue 
this matter further as outof the mortgage 
bond of Rs, 65,000 a very large amount has 
been satisfied and therefore to the extent 
which the loan could properly be given 
priority on the principle of a salvage lien, 
it has already been satisfied, as will be 
presently shown. Butit must be conceded 
that whatever the reason, the Subordinate 
Judge did give a first charge in respect of 


Rs. £0,009 and that the creditors may have . 


believed that the remaining Rs. 15,000 was 
being taken for purposes which would 
entitle them to a salvage lien on the pro- 
perty. Though in respect of Rs. 90,000 
these considerations do not arise, neverthe- 
less, this amount also was borrowed under 
the orders of the Court. It is therefore the 
duty of the Court to see that, without 
causing harm to the decree-holders, the 
creditors are nob put to loss, as far asit 
may be practicable todo so. At one time 
we thought of ordering that ceftain proe 
perties be sold in order tosatisfy the claim 


of the creditors, but an examination of the | 


figures showed that this course is not really 
necessary. From the accounts given by the 
Receiver it appears that the present position 
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is as follows :— 

















Ra. 
Debt due toS. N. Basu and D. N. Sen on 
mortgage bond dated June 21, 1930, after 
part payment on February 6, 1931 | 52,800 
Interest for six years and eight month: 
due up to October 6, 1937 ane 52,800 
305,600 
Less—Paid up to December 5, 1938 ... 25,000 
: Balance 80,600 
Debt due to Srimati Sarala Sundri Debi 
e and others on mortgage bond dated re 
April 23, 1932, at 12 per cent. «x. 90,000 
terest due from April £, 1932, to August 
etn ae Be Sas .. 90,000 
: 1,£0,000 
Less—Paid up to December 5, 1938, 
(approximately)... 2: 33,000 
Balance Rs... 1,47,000 
3 GRAND TOTAL Rs... 2,27,600 
Average payment per year 56,900 


: There is no question of any future inter- 
est as in each case the interest has already 
reached the amount of principal and under 
the Santhal Parganas Regulation it cannot 
be more. Therefore, in abcut four years’ 
time, the entire debt under the two mort- 
gages canbe wiped offand as, it will be 
presently shown, there is going to be strenu- 
ous opposition on behalf of the judgment- 
debtors against the execution of the decree, 
there is no chance of the properties being 
sold, and the auction-purchaser being in a 
position to obtain possession of the proper- 
ties, in less than four years’ time. There 
will thus be no harm in fact if the decree- 
holders are allowed to execute the decree 
unconditionally with a provision that the 
Receiver should not be dispossessed of the 
mortgage properties before the end of four 
years or before the satisfaction of the two 
mortgages, whichever event happens earlier. 


Civil Revision No, 443 of 1938. 


As has been stated before, this is an 
application by the judgment-debtors, whose 
objection against giving leave to the decree- 
holders toexecute the mortgage decree of 
the Alipur Court on the ground that the 
decree had already been satisfied, rather 
there had been over payment, was over- 
ruled by the learned Subordinate Judge, It 
was also contended that the decree passed 
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by the Alipur Court was void for various 
reasons. The details of the objection need 
not be stated. The learned Subordinate 
Judge has examined them and has overe 
ruled them. The question is, however, too 
elaborate to be considered in a summary 
proceeding for giving leave tothe dacree- 
holders to execute the decree. The matter 
can be gone into by the executing Court in 
the course of the execution proceeding or 
in such other proceeding as ray be taken 
by the judgment-debtors. It has already 
been indicated that though at the time of 
giving leave to sue a Receiver or to execute 
a decree against a Receiver, the Court is 
entitled to examine the facts of the case 
and to give directions, when there is a cone 
troversial question oflaw and fact to be 
decided, the best course is to give the party 
who applies for leave to prceeed in regular 
Courts of Law. This is not a case in which 
it may be said that the decree-holders have 
no legal foundation for their claim to exe- 
cute the decree. However strong the ob- 
jections of the judgment-debtors may be, 
it is clear that those objections should not 
be gone into at this stage, and we therefore 
express no opinion in respect of them. The 
findings of the learned Subordinate Judge 
in this connection which are somewhat 
against the judgment-debtors will have no 
binding effect and are set aside. 

Sir Sultan Ahmad, however, asked us to 
direct the decree-holders to bring the decree 
to Pakaur for execution. It was conceded 
before us that the decree could not be exe- 
cuted by the Alipur Court as no portion of 
the mcrtgaged properties is situated within 
its jurisdiction. Mr. P. R. Das on behalf of 
the decree-holders intimated to us that 
steps would be taken to bring the decree 
for execution either to Murshidabad or to 
Suri (Birbhum) where some ofthe mort- 
gage properties are situated We, however, 
do not think fit to give any directions in 
connection with a matter which isin the 
discretion of the Alipur Court subject to the 
revising power of the Oaleutta, High Court. 
When the decree-holders apply for transfer 
of the decree either to Suri (Birbhum) or 
to Murshidabad, it will be open to the judg- 
ment-debtors to represent the matter to the 
Alipur Court and if necessary take it to 
the Calcutta High Court. The judgment- 
debtors are anxious to have the execution 
proceeding in the Santhal Parganas as 
Regulation IH of 1872 is in force there. The 
decree-holders want to avoid that District. 
It has, however, been settled by the Privy 
Oouncil that all Courts exercising jurisdic: 
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tion in Santhal Parganas are bound by its 
provisions, 

The revision applications are, therefore, 
‘allowed in there terms, The condition im- 
posed bv the learned Subordinate Judge in 
giving leave tothe decree-holders for exe- 
éuting the decree is set aside, and in lieu 
thereof it is ordered that the decree-hold- 
ers, when advertising the mortgage pro- 
perties for sale, do indicate in the sale 
proclamation that the auction: purchaser will 
not be entitled to take delivery of possessicn 
of the properties purchased by him within 
four years from to-day or till the two mort» 
gages executed bv the Receiver. one dated 
June 21, 1980. and the other dated April 23, 
1932, are satisfied, whichever event happens 
éarlier, and that he will not be entitled to 
any compensation or mesne profits for being 
kept out of possession. The finding of the 
learned Subordinate Judge about the ob- 
jections of the judgment-debtors is set 
dside, and the questions of the validity 
of the decree and of its executability are 
left open for ‘determination by a pro- 
per Court either in the execution proceed- 
ing orin such other proceeding as the 
judgment-debtors may be advised to take, 
The learned Subordinate Judge is directed 
to give all facilities and help to the Receiver 
to pay up the two mortgages, and the 
Receiver should be impressed with the im- 
portance of such payment. There will be 
no order for costs. 


D. Applications allowed. 


a 





BOMBAY HIGH CCURT 
Civil Reference Ne. 11 of 1933 
November 4, 1938 
_ Bracmont, C.J. AND RANGNEKAR, J. ` 
COMMISSIONER or INCOME-TAX, 
BOMBAY 

z versus 

NG TATA SONS, Ltp.—Asszssezs 
` Income Taz Act (XI of 1922), 8. 10 (2) (ix)—Manag- 
ing agents of company obtaining loan from another 
for company and by agreement between company, 
managing agents and lender, giving share of their 
commission to’ lender — Such payment, if could be 
omitted jrom assessable income of managing agents, 

The managing agents of a certain company were 
entitled to receive a commission based on profits, in 
addition toa certain salary per year not depending 
upon profits, Ina certain year the company was in 
need of funds. Accordingly the managing agents, 
whose business it was to finance the company 
approached a third person and procured a loan from 
him. An agreement was entered into between the 
company, the managing agents and the lender for 
securing the loan and the agreement provided that 
the managing agents would give and assign to the 
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lender a share of six annas in the rupee of the com- 
mission and other remuneration which they might 
be entitled to recover from the company under their 
agreement. A question arose, whether in assessing 
the income of the managing agents, the amount of 
egeenaeion paid to the lender should be omit- 
ed : i 

Held, that the question whether the payment of part 
of a commission to a third person could be regarded 
as expenditure incurred solelyfor the purpose of 
earning that commission was a question which must 
be answered on the facts of each case, and ona com: 
mercial basis. The agreement to share their com- 
mission with the lender was part ofthe terms on 
which the assessees managed to obtain finance, and, 

. therefore ina commercial sense, the payment of this 

- share of thecommission was an expenditure solely for 
the purpose of earning profits or gains, viz., there- 
mainder of the commission, and must therefore be 
excluded in computing thé assessee's income as 
managing agents. 

[Case-law referred to.) 

O. Ref. made by Commissioner of Incomes 
tax, Bombay. . 

Mr. M. C. Setalral, Advocate-General, 
for the J. T. Commissioner. 

Sir Jamshedji Kanga, for the Assessees. 

Beaumont, C. J—This is a reference 
made by the Income-tax Commissioner 
under s. 66 (2), Income Tax Act. The ques- 
tion which he raised is this : 

“Whether in the circumstances of the case, in com- 
puting the assessees’ income from their business as 
Managing Agents of the Tata Iron and Steel Co., Ltd.. 
the payment of Rs. 2,941,308 to the co-sharers, F. E. 
Dinshaw and Messrs. F. E. Dinshaw, Ltd., out of the 
commission of Re. 11,74,318 earned by them is 
allowable as an item of expenditure under a. 10 
(2) (ix) of the Act or under any other provision 
thereof.” 

The material facts aré that by an agree- 
ment, dated May 2, 1918, the asyessees were 
appointed managing agents of the Tata 
Tron and Steel Co, Ltd., and under that 
agreement, they were entitled -to receive 
a commission based on profits, with a mini- 
mum payment of Rs. 50,000 a year which 
was not dependent on profits. In the year 
1924, the Tata Iron and Steel Oo, Lid., was 
urgently in need of funds, and the 
ordinary practice in this country is for the 
managing agents to finance the company of 
which they are such agents I do not mean 
to suggest that the assessees were bound 
in law to procure finance for the Tata Iron 
and Steel Co., Ltd., but for practical 
purposes the finance would have to be 
provided by them, if it was to be proe 
cured at all. Accordingly, the assessees 
approached Mr. F. E. Dinshaw and arranged 
that he should lend to the Tata Iron and 
Steel Oo., Ltd., a crore of rupees at a 
certain rate of interest and on security. 
An agreement was entered into on 
Jane 23, 1924, between the Tata Iron. and 
Steel Oo., Ltd., the ‘assegsees, and the lendet 
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for securing the loan and by cl. 7 of the 
agreement, it is provided taat the assessees 
would give and assiga to the lender as 
from April 1, 1924, a share of six annas in 
the rupee of the commission and other 
remuneration which they migat be entitled 
torecover from the company uuder their 
agreement of May 2, 1941o. Ou reading that 
clause, it appeared to us that it operated 
as an assignment ofa share of the com- 
mission (wuich,1 may say, has since been 
reduced to four annas in the rupee,, wulen 

. the assessees were to receive from tne main 
company. That company was a party to 
the agieement, and cl. 7 appears to us 
to operate as an assignment of a portion of 
the commission under s. 130, Transfer of 
Property Act. If that view is right, no 
question of any deduction arises, because 
the portion of the income which nas been 
assigned to the lender no longer forme part 
of the income of the assessees. 

We therefore stood the reference over 
and suggested to the Oommissioner that he 
should raise a further question directed to 
this point. The Commuessiouer has to-day 
-purin a lengthy opinion, in which he objects 
to the raising vf any turvher question, but, 
as far asi can see, does not suggest any 
answer in law to the point which we nad 
raised. As the OUOommussioner objects to 
Yaising a furtuer question, and as we are 
Batisned that the question which he has 
raised must be answered against him, we 
do not insisi upon any furtner question 
being raised, but We express the opinion 
that on the true construction of the agree- 
Ment of June 23, 1924, the portion ot the 
commission which was assigned ceased to 
form any part of the incume Of the assessees. 

On the assumption that that view is 
wreng, i will deal with the actual question 
‘raised, which 18 one of a character which 
has ¢ome before this Oourt on several occa- 
sions, The question is whether an agree- 
ment to pay a pait cf tne commission in 
the circumstances in whicn it was made in 
this case amounts tu an expenditure (not 
being in the nature of capital expenditure) 
incurred solely tor the purpose of earning 
pronte or gains within 6. 1U (4) (x), Income 
Tax Act. . in two preVivus cases, wuch 
came befere this Cuurt, namely Commis 
sioner of income-tax, Bombay v. Macdonald 
d Co. (1), aud Tata Hydro-Hlectric Agencies, 
Bombay v. Income-tax Commissioner, Bombay 


* (1)37 Bom, LR 126; 156 Ind. Cas, 274; A IR 1935 
Bom, 197;7 R B 497, 
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Presidency and Aden (2), to which I will refer 
more in detail in a moment; this Court 
took the view that a question of this sort 
was determined against the assessees by 
virtue of the decision of the Privy Council 
in Pondicherry Ry Co., Ltd. v. Lneome-tax 
Commissioner, Madras 13). Having regard 
to the explanation of the principie waich 
we understood, perhaps wrongly, to undere 
lié that case, which has now been given 
by the Privy QOvuncil in Tata Hydro- 
Electric Agencies, Bombay vw, Incume-tax 
Commissioner, Bombay Presidency and 


Aden (2), and in The Indian Radio 
anu Cable Comunications Co. v. Come 
missioner of Income-tax, Bombay (4), 


and also by the Kuglish Court of Appeal 
in British Sugar Manufacturers, Ltd. v. 
Harris (5), [ think taat Pondicherry Ry. 
Co, Lid. v. Income-tax Commissioner, 
Madras 3), ceases to present any didiculty. 


- Tne question whether the payment of part 


of a commission to a third person can be 
regarded as expenditure incurred solely for 
the purpose of earning that commission is 
a question which must be answered on tne 
facts of each case, and on 8 commercial 
basis. Now, it isto my mind clear in this 
case that the assessees were bound either 
to lose the commission which they were 
getting from the Tata Iron and Sieel Oo., 
Ltd., or to arrange for financing that 
company, and we must assume that the 


arrangement which they made as to 
finance was the wisest which could be 
made ia the circumstances. The agree- 


ment to share their commission with the 
lender was part of the terms on which 
they managed toobtain finance, and in my 
opinion, tnerefore, in a commercial sense 
the payment of thisshare of the commise 
sion was an expenditure solely for the 
purposes of earnmg profits or gains, viz, 
tne remainder of the commission. 

In the case which I have already men- 
tioned, namely Tata HAydro-Hlectric 


(2) 64 I A 215; 163 Ind. Gas. 173; AI R1937P0 
139, I L R (1937) Bom, 388; 1937 O L R 273; 1937 A L 
R 3i1;9 R P O 268; 41 0 WN 774; 3 BR 473; (1937 
M WN 7i7;46 L W 60; 39 Bom. L R 775; 19370 
N 830; 815 L R 340; (1937) AL J 923;°(1937) 2M LJ 
763; 65 U L J 463 (P 0). 

(3) 581 A 239; 132 Ind, Cas. 619; A I R 1931 P O 163; 
54 M €91; (L93) A L J 481; 33 O W N 895; (1931) M 
W N 701; ind. Rul. (1931) P C203; 34 L W 234; 61M 
LJ 251; 33 Bom, L R 1263; 54 O L J 381 {P O), 

{4) 39 Bom, L R 1025; 168 Ind. Oas 769; ALR 
1937 P O 189; 31S L R 549; ILR (193/) Bom. 591 
1937 O L K 337; 1937 A L R 458; 9R PO3l3; 3 8 
R 544; 41 O W N 869; 46 L W 72; (1937) M W N840; 
1937 O W N 598; (1937) A L J 1059 (P O). 

15) (1988) 2 K B 220; 107 LJ K B 472;°21 Tax. Cas, 
528; 169 L T 365; 82 S J 75; (1988) 1 All B R 149r 
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Agencies, Bombay v. Income-tar Commis- 
‘sioner, Bombay Presidency and Aden (2), 
_thefacis up to a point were virtually the 
“game as in tLe present case. In that 
case also the present assessces had entered 
into an agreement with one of the Tata 
group of Companies,—Tata Power Oo., Ltd. 
— under which they were entitied to a coms 
Mission; and in that case also the ‘lata 
Power Go., Ltd., was in financial difficulties, 
and the agents had to find money ; and they 
procured the money by agreeing to paya 
portion of the commission to the lenders 
F. E. Dinshaw, Limited, and Richard Tilden 
Smith. Subsequently, however, they assigned 
their.commission agreement to the ‘Tata 
Hydro-Elecwric Agencies, Bambay, who 
agreed to pay the proportion of the com- 
wission which had become payable to the 
lenders, and in thcse circumstances the 
Privy Council held that so far as the 


assessees in that case, namely the Tata `’ 


Hydro-Electrie Agencies, Bombay, were 
concerned, thie payment to the lenders, 
which they had agreéd to make, was nut 
in any sense an expenditure incurred for 
the purpose of enabling them to earn 
profits. But itis to be noticed that in the 
judgment of the Privy Oouncil delivered 
ore Macmillan this passage occurs at 

. 224% ; 

“It was not questioned by Counsel for the Crown 
that ifthe present question had arisen with Tata 
Sons, Ltd., they would, under s. 10, sub-s. 2 (67), have 
been entitled = the facts stated to deduct their 
pariman to F. E. Dinshaw, Ltd. and Richard 

ilden Smith as being expenditure incurred 
solely | for the purpose of earning their profits or 
gains 

So that, in that case the Privy Council 
noticed, without suggesting disapproval, 
an admission by Oounsel which exactly 
covers the point which we have to deter- 
mine in this case. Of course, that 
‘admission is not binding on as, bat, in 
my opinion, it was an admission weli- 
founded. l think that the agreement to 
share commission in this case did amount 
to an expenditure incurred solely for the 
purpose of earning the profits or gains of 
the assessees. We therefore answer the 
question raised in the affirmative. Oosts 
on the Original Side scale to be paid by 
the Commissioner? 

Rangnekar, J.—The facts are that the 
assessees are carrying on business us manag- 
ing agents of the Tata Iron and teel. Uo. 
Ltd., under an agreement dated May 2, 
1918. Clause 2 of the agreement provides for 
payment of commission to the managing 


*Page res, dea] 
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agents on the annual net profitsof the com- 
pany, calculated in a particular manner 
there set out, subject to a minimum annual 
remuneration of Ra. 50,000 whether the ` 
company made any profits or nol, or 
whether any dividends were declared or 
no!. Clause 3 provides that in consideration 
of the remuneration thus granted, the 
agents will use their best endeavours to 
promote the interests and business of the 
company. Under cl. 4 of the agreement 
the managing agenis are given the general 
conduct and the sole Management of the, 
business and affairs of the company. 
Clause 10 provides that the agents will be 
at liaberty to assign the whole or any 
portion of their earnings; that is to say, 
the commission, without thereby in any 
way uffecting their appointment as such 
agents. In 1924 the company was in 
considerable financial difficulty, and it is 
clear that its very existence was threat- 
ened. The assessees thereupon approached 
the late Mr, F. E. Dinshaw, and at their 
request the latter agreed to advance a 
crore of rupees to the company on the 
terms and conditicns contained in an 
agreement dated June 23, 1924, to which 
the Tata Iron and Steel Uo. was a party, 
Olause 7 of that agreement provides that the 

agenis will assign to the lender, that is, 

F. E. Dinshaw, a share of six annas in 

the rupee of the commission and other 

remuneration which they, "as such agents, 

may be entitled to recover. from the Tata 
Iron and Steel Co., Ltd. The result, in 
my Opinion, was that the right of the 
managing agents to recover the commis. 

sion from the Tata Iron and Steel Co. 
Ltd., was assigned to F. E. Dinshaw. Inthe 
financial year 1938-37 the assessees were 
assessed on the total commission earned by 
them from the company. The company, on 
the other hand, ciaimed that a sum of rupees 
two lacs odd which they nad paid to F, E. 
Dinshaw, under the agreement of 1924, 

should be allowed as an item of revenue 

expenditure under s. 10, subes. 2 (x) of 
the Act.. The Income-tax Authorities 

disallowed the claim, and the substantial 
question cn this reference is, whether this 
payment was rightly disallowed. 

Although we were told in the .course 
of argument that the Assistant Commis- 
sioner held that the present case did not 
fall within the principle of the decision 
in Pondicherry Ry. Co,, Lid. vs Income-tar 
Commissioner, Madras (3) it seems to me to 
be clear, on the statement of the case subs, 


‘ mitted by the Commissioner of Incomestax, 
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that he has entirely’ proceeded upon the 
principles laid down in that case, as also 
upon certain Observations of Lord Mac- 
millan in Tata Hydro-Electric Agencies, 
Bombay v. Income-ax Commissioner, 
Bombay Presidency and Aden 12), Now in 
Pondicherry Ry. Co. Ltd. v. Income-tax 
Commissioner, Madras (3) the tacts were 
that tae Pondicherry Railway Co., Ltd. 
were bound to pay to the French Govern- 
ment one-half of its net profits, and Lord 
Macmillan in the Privy Oouncil observed 
as follows (p. 251*): 

“A payment out of profits and conditional on 
profits being earned cannot accurately be degcrib- 
ed as a payment made to earn profits. lt assumes 
that profits have first come into existence. But 
profits on their coming into existence attract tax 
ab that point, and the revenueisnot concerned 
with the subsequent application of the profits, " 


It is not for me to say, as has been said, 
that the statement that a payment out of 
profits and conditional on profits being 
earned cannot accurately be described 
as payment made to earn profits is really 
too wide, but as pointed out by the Master 
of the Rolls in British Sugar Manufacturers, 
Ltd. v. Garris (5) Lord Macmillan in that 


-paragraph was quite clearly using the 


word “profits” in one seuse and one sense 
only; he was using it in the sense of the 
“real net ‘profit,’ referred to in a case to 
which 1 shall presently come. Tne Master 
of tne Rolls further observed as follows 
(p. 2377); | | 

“That he was doing that is, I think, abundantly 
clear when the nature of the contract there in 
question is considered which was merely a con- 
tract under which a percentage of profits was pay- 
able by the railway company to the Freneh 
Government, There was no question of services or 
anything of that kind in the case; it was merely 
a sum payable out of profits. 1 do not find myself 
constrained by that expression of opinion, because 
it must be read, as Lord Macmillan has said, in 
8 subsequent case in relation to the particular 
subject-matter with which he was dealing.” 


The subsequent case to which Greene, 
M. R. referred is the case in Union Cold 
Storage Oo, Lid, v. Adamson H. M. 
Inspector of Taxes (6). Moreover, the sen- 
tence in the Judgment in the Pondicherry 
case which I have quoted above was again 
explained by Lord Macmillan himself in 
Tata Hydro-Hlecric Agencies, Bombay v, 
{neome-tax Commissioner, Bombay Presi- 
dency and Aden (2). In The Indian Radio 
and Cable Communications Co. v. Com- 
missioner of Income-iax, Bombay (4) 


(6) (1931) 16 Tax. Cas, 293, 


a *Page of Sul A.— 4d). 
{Page of (1938) 2 K. B. —[Ed.] 
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LordeMaugham, L. O. at p. 1032* observes as 
follows: 

“It may be admitted that as Mr. Latter centend- 
ed it is not universally true to say that a pay- 
ment, the making of which is conditional on profits 
being earned, cannot properly be described as an 
expenditure incurred for the purpose of earning 
such profits. The typical exception is that of a 
payment to a director or a manager of a commis- 
sion on the profits of 8 company. It may however 
be worth pointing out that an apparent difficulty 
here is really caused by using the word ‘profits’, 
in more than one sense. If a company having 
made an apparent net profit of £10,000 has then 
to pay £1,000 to directors or managers as the con- 
tractual recompense for their services during the 
year, it is plain that the real net profit is only 
£9000. A contract to pay a commission at 10 per 
cent. on the net profits of the year must necessarily 
be held to mean on the net profits before the 
deduction of the commission, that is in the case 
supposed a commission on the £10,000.” 

I do not think theref.re that the present 
case can be decided cn the authority of 
Pondicherry Ry. Co. Ltd. v. Ineome-tax 
Commissioner, Madras (3). Then the Uom- 
missioner of Income-tax, as I have pointed 
out, proceeds upon Certain observations of 
Lord Macmillan in Tata Hydro-Electric 
Agencies, Bombay v. Income-tax Commis- 
sioner, Bombay Presidency and Aden (2). 
But with respect I think he has failed to 
appreciate the distinction between that 
case snd the present case, the distinction 
which was admitted by the Counsel for 
the Crown in that case and pertinently 
mentioned by Lord Macmillanin his judg- 
In that case the facts up to a 
certain point were very similar to the facts 
in the present case, the only distinction 
being that there the asgessees were not 
originally the managing agents of the 
Tata Power Co. Ltd. They had acquired 
the managing agency business from the 
present assessees who were the original 
managing agents of the Tata Power Oo. 
Ltd., and who had assigned a part of their 
commission to them. In the course of the 
judgment it is pointed out by Lord Mac- 
millan himself that (p. 2247): 

“It was not questioned by Counsel for the Crown 
that if the present questicn had arisen with Tata 
Sons, Ltd., they would under 8. 10 sub-s. (2) (éx) 
have been entitled on the facts stated to deduct 
their payments to F. E. Dinshaw, Ltd, and 
kichard ‘Tilden Smith as being expenditure incur- 
red solely for the purpose of earning their profits 
or gains.” io 

po far as I can see, the principle there 
laid down by Lord Macmillan was that 
the question whether a payment made in 
the circumstances such as we have in 
this case is an expenditure incurred solely 


*Page of 39 Bom. L. k.—[Hd.} ° 
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for the purp-se of earning profits or gains 
must Le determined in a commercial sense 
and the real question was whether the 
payment became necessary in the course 
of services rendered by the agents to their 
principle in their business. Tne argument 
in Tata Hydro Electric Agencies, Bombay 
v,  Income-tax Commissioner, Bombay 
Presidency and Aden (2)on behalf of the 
Orown was that after the acquisition of 
the agency business by the appellants 
the paynient assumed a different character 
and that the appellants did not take any 
part in arranging the Joan nor did they 
incur the liabilities in questicn in the 
course of rendering’ any services to the 
principals, ‘Lihat argument was accepted and 
the appeal was dismissed on that broad 
ground, In this case it seems tome that 
the evidence is that the assessees took the 
principal part in arranging the loan for 
thé company and incurred the liabilities 
“to third parties in the course of rendering 
services totheir principals in their business, 
"That being so, it seems to me thatthe 
“payment was made for the sole purpose 
of earning profits in the conduct of the 
agency business and the deduction claimed 
by the asseesses ought to have been 
allowed. 


‘It was argued by the Advocate-General 
that this payment was of the nature of 
‘capital’ expenditure. If that ie correct, 
undoubtedly the payment was rightly 
disallowed. But I am unable to hold, on 
the facte of this case, that the payment in 
- any sense was a capital expenditure. It 
‘seems.to me that the payment was made 
under the assignment in favour of F. E. 
_ Dinshaw and it was made purely out of 


~ revenue earned from year to year by the 


assessees by way Of commission from the 
company. 1 agree therefore that the 
question should be answered in the 
manner proposed by my Lord tke Chief 
Justice. 


D. Answered in affirmative. 


Tn re a. t. Kava (MADR) 
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MADRAS HIGH COURT 
Criminal Kevision No. 6/9 and Criminal 
hevision Petition No. 647 of 1936 
December 9, 1938 
LAKSHMANA Kao, J. 
ln re A.'1, KAVa— PETITIONER 

Madras District Municipalities Act (V of 1920), 
ss. 171 (8), 313 (1)—Owner of lorry registered for 
private trade purposes plying it for-htre on public 
streets without requisite licenset — Whether guilty 
under 8.174 (a) read wish s. 313 (1), . 

Section 174 (a), Madras District Municipalities Act, 
provides that no person shall use any motor lorry 
on any public street in any Municipality except on-a 
license obtained from the executive authority, and 
it isimmaterial where the act of hiring takes place.» 
It isthe user of the lorry that is relevant. Where 
therefore an owner of a lorry registered for private 
trade purposes, plies it for hire on public streets, in 
the Municipality without requisite license for that 
purpose, he is guilty of an offence under a, 174 (a) read 
with s, 513 (a). 


Ur. R. and Ur, K. P. to revise the judg- 
ment of the Sub Vivisional First Olags 
Magistrate, Mangalore Division, dated July 
Zu, 1980, a: 

Messrs. K. Y. Adiga and K. P. Adiga, 
for the Petitioner. i 

Tne Public rrosecutor, for the Crown. 

Order.—The petitioner is theowner of. 
motor lorry 5. K. 1009 registered for private. 
trade purposes and he has been convicted? 
under s. 174 (a), District Municipalities 
Act, read with s. 313 (1) for “using the 
lorry on the public streets in the Munici- 
pality of Mangalore without the requisite 
license for a motor lorry plying for hire. 
The lorry of the petitioner was hired out. for 
transporting coftee husk from Onickmagalur 
to Mangalore un September Z and 9, “1937, 
and it was used for that purpose on those 
occasions on the public streets in; the 
Municipality of Mangalore. The- lorry -was 
obviously a lorry plying for hire though. 16 
was registered for private trade purposes, 
and the petitioner had no license for a 
motor lorry plying -tor hire as required 
by s. 1/4 (a), District Municipalities Act. 
‘Lne section provides that no person: shall 
use any motor lorry on any public street 
in any Municipaluy except on a license 
obtained from the executive autnority, and 
it is immaterial wuele tne act of Hiring 
takes place. It is the user of the lorry. thas 
is relevant and the guilt of tue petitidner 
under s. 174 (a) read wito s. 313 (1) admits 
of no doubt. ‘I'he conviction is, therefore, 
nght but the fine of R. 73 in eaddition to 
the license fee is excessive, The tine 18, 
therefore, reduced to its. 25 and otherwise 
this petition ‘is dismissed. ‘Ine excess of 
fine, 1f levied, will be refunded. 

“NB, : Petition dismissed, + 
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BOMBAY HIGH COURT 
Suit No. 1258 of 1937 
August 23, 1938 
Somszz, J. 
MOTILAL RAMKUMAR AND ANOTHER 
— PLAINTIFFS 
VETSUS 
AKBARBHAI FAKHRUDDIN AND OTHERS 

DEFENDANTS 

 Contract—Right to sue — Person not party to con- 
tract, when can maintain action on it — Surety— 
Liability of—Position of, 

A person who is not a party to a contractis not 
entitled to maintain anaction upon that contract but 
‘his rule is subject to well-recognized exceptions, 
€. g., 8 person who isnot a party to a contract can sue 
on it ifhe is claiming through a party to the con- 
tract, or if he isin the position of a cestut que trust 
or of a principal suing through an agent, or ifhe 
claimsunder a family settlement. Khirodebihari 
Dutt v. Mangobinda Panda (2), dissented from. 
-National Petroleum Company, Ltd. v. Popatlal (1), 
followed. [p. 786, col. 2.] 

Liability ofa surety cannot form a subject-matter 
of a trust. 

The surety is regarded as a favoured debtor. He 
is entitled, ag such, to insist upon a rigid adherence 
tothe terma of his (the surety’s) obligation by the 
creditor, and cannot be made liable for more than he 
has undertaken; for, though his contract is not like, 
that ofan insurer, uberrimæ fidei, it is one strictissimi 
juris. [p. 788, coL 1] | ran 

Mr. N. H. Bhagvati, for the Plaintiffs. 

Mr. K. T. Desai, for Defendants Nos, 3 
and A. 


Judgment.— — The plaintiffs filed this suit 
to recovera sum of Rs. 5,000 and interest 
thereon being the amount ‘of two loans of 
‘Rs. 2,500 each granted by them to defend- 
ants Nos. | and 2 The plaintiffs sued 
defendants Nos. 1 and 2 as the principal deb- 
tora and defendants Nos. 3 to 5 as the alleg- 
ed sureties for the re-payment. of the 
‘amount of the two loans by defendants 
Nos: 1 and 2. The plaintiffs seek to hold 
defendants Nos. 3-to > liable for the 
amount as sureties under an agreement 
dated September 25, 1933, and made bet- 
ween. defendants Nos. 1 and 2 as principal 
debtors, defendants Nos. 3 to 5 as sureties 
‘and Bhawanidas & Co.,a firm of hundi 
‘brokers, described in the agreement as 
creditors’ agents. The plaintilfs say that 
prior to the agreement of September -2ə, 
1933, defendants Nos. 1 and 2had borrowed 
Rs. 3, 500. from the -plaintiffs and the loan 
had been renewed from time to time, and 
the last of such renewals before the agree- 
ment was Gated September 9, 1933. The 
plaintifis say that the loan further renewed 
from time to time, and the last of such 
renewals was on December 4, 1934. The 
plaintifs also say that the second loan of 
Rs, 2,500 was granted by them to detente 
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ants Nos. 1 and Zon May 14, 1934. This 
lzan was also renewed on August 13, 1934, 
and on November 14, 1931. Every time 
the. plaintiffs granted a loan to defendants 
Nos. land 2 and every time any loan 
was renewed, the plaintifs obtained from 
defendants Nos. 1 and 2a receipt in rese 
pect of such lcan. The loan, or the renewal 
was every ‘ime fora fixed period. This 
period was mostly of three months. 

Defendants Nos. 1,2 and 5 have not ap- 
peared and defended this action. Defendants 
Nos. 3 and 4 filed their written statement 
contesting the plaintiffs’ claim on Various 
grounds. Their first contention is that the 
plaintiffs have no cause of action against 
them onthe agreement of September 25, 
1933. Taoey also contend that the loan of 
Rs. 2,500 of May 14, 1934, was notin Dut 
suance of the agreement. Defendants Nos. 3 
and 4 also contend that the transactions 
as recorded in the receipts, dated Novem- 
ber 14, 1934, and December 4, 1934, were 
fresh and indepandent transactions bet- 
ween the plaintifs and defendants Nos, 1 
and and that they were not con- 
cerned with the same. Defendants Nos. 3 
and 4 alsocontend that under their guaran- 
tee given by them bythe agreement to 
Bhawanidas & Co. they were not liable for 
any loans to defendants Nos. 1 and 2 
other than the loans for Rs, 7,500 already 
procured by Bhawanidas & Oo. for defend- 
ants Nos. Land 2 at the date of the agree- 
ment and for the re-payment of which 
Bhawanidas & Co. undertook to get an 
extension for a period:-ofone year from 
September 25, 1933, and for the further loans 
of Rs. 7,500 which Bhawanidas & Co. under- 
took to procure for defendants Nos. | and 
2 for a period of one year from September 
25,1933. Without prejudice to their vari- 
ous contentions, defendants Nos. 3 and 4 
contend that tney are discharged from all 
their liability as sureties under the agree« 
ment by reason of the failure of Bhawani- 
gas & Oo. and the plaintiffs to observe the 
terms and conditions of the agreement. Oa 
these contentions contained in tne pirana 
the learned Oounsel for defendants Nos. 3 
and 4 raised eleven issues. 

The plaintiffs led the evidence of Parash- 
ram Ohimandas, the munim of Bhawanidas 
& Oo. He produced the account of defend- 
ants Nos. 1 and 2 in the ledgers of Bhawani- 
das & Oo, for 3. Y. 1989-30 (1932-33). 8. Y. 
1990-91 (1933-34) and S. Y. 1991-92 (1934-35), 
These acccunts are Exe. B,D and F. 
From these accounts it appears that there 
were three different loans granted by the 
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plaintifis to defendants Nos, 1 and 2 and 
renewed from timeto time. The said first 
loan wag, as appears from Ex. B, renewed 
on November l, 1932. As already stated, 
this first loan was last renewed on Decem- 
ber 4,1934. The dates ofthe intermediate 
renewals of this loan, as they appear in 
Exs. B, Dand F, are January 3, 1933, 
March 4, 1933, May 3, 1933, July 5, 
1933, September 9, 1983, December 
9, 1933, March 9, 1934, June 7, 1934, 
and September 5, 1933. The second 
loan was granted on May 14, 1934, by the 
plaintiffs to defendants Nos. ] and 2 and 
was renewed onthe two dates mentioned 
above. From Ex.D it appears that there 
was a third loan of Rs. 2,500 granted by 
the plaintifis to defendants Nos. 1 and 2 on 
November 16, 1933, and was renewed on 
January 30, 1984, and re-paid on April 80, 
1934. The munim of Bhawanidas & Co. and 
Kishanlal Shbheokaran, the cashier and 
accountant of the plaintiffs, in their evidence 
stated that on each due date of the two 
loans tLe plaintiffs returned to defendants 
Ncs, l and 2 the outstanding receipt ior the 
loan duly discharged by them on payment 
by defend:ntsa Nos. l and 2 to the plaintiffs 
ot the interest due on such loan and ob- 
tained frım defendants Nos. l and 2 a new 
receipt for the loan staling the rate of 
interest agreed upon by the plaintifis and 
defendants Nos. 1 and Z at the date of each 
such new receipt. The rate of interest 
varies from time to time. Bhawanidas & 
Co. made an entry in respect of each such 
transaction in their books of account for 
their brokerage. These entries contain the 
“particulars of the rates cf interest and the 
pericds of re-payment. The plaintifis also 
made entries in respect of these loans and 
the renewals tŁereof. The entries in their 
books are double entries at each renewal 
crediting defendants Nos, 1 and 2 the whole 
amount of the loan and the interest due 
thereon and debiting them the amount of 
the loan on the same day. So long as the 
renewals continued, the plaintiiis did not 


maintain a separate account of defendants - 


Nos. Land 2 in their books but made these 
entries in an account headed: “Kherij 
Khata.” The entries in respect of the first 
-loan in tLe plaintiffs’ ledger and cash book 
are Exs. lto U, and the entries in respect 
of the second loan are Exs. V to A-4. When 
these loans were uot renewed and remained 
unpaid, the plaintifis starled an account of 
‘defendants Nos. 1 and 2 ın their books, in 
which the amounts of the two loans of 
Rs. 2,500 are debited to defendants 


e 
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No. 1 and 2. The:account is Bx. A-o. Ex- 
hibit A-6 consists-of two cash book entries 
corresponding with the entries in the ace 
count Kix,-Asd. f | 
‘The first question for consideration 18 
whether. the plaintiffs are entitled to sue 
defendanis Nos. 3, 4 and ə as sureties under 
the agreement of September 23, 1933, 


(Ex. ©). and whether defendants Nos. 3, 4 


and 5 guaranteed to the plaintiffs the re-pay- 
ment of the two loans by defendants Nos. 1 
and 2, The plaintiffs are not parties to the 
agreement of September 25, 1933. The 
learned Counsel for defendants Nos. 3 and 
4 contended that the plaintiffs not being 
parties to the agreement are not entitled 
to sue on the agreement, In National Petro- 
leum Company, Lid. v. Popatlal (1), the 
learned Uhief Justice and Rangnekar, J. 
laid it down that a person is not a party 
to a contract is not entitled to maintain 
an action upon that contract and that this 
rule is subject to well-recognized exceptions, 
e. g.a person who is nota party tow con- 
tract can sue on it if he is claiming through 
a party to the contract, or if he is in tue 
position of a cestui que trust or of a princi- 
pal suing through an agent, or if he claims 
under a family settlement. The learned 
Judges disagreed with the decision of the 
learned Judges of the Oaleutta High Court 
in. Khirodebihari Datt v. Mangobinda 
Punda (2), that under the Indian Law any 
person wno took a benefit under a contract 
to which he was not a party cuuld sue 
directly upon that contract and that it was 
not necessary to invoke the doctrine of trust 
or agency. The decision of the learned Judges 
of tne Ualcutta High Court has gone beyond 
the limits recognized under the Indian Law 
for an action by a stranger loa contract, 
and in that, with due respect to the learned 
Judges, I think is erroneous, Apart from 
the tact that the decision of the learned 
Oniet Justice and Rangnekar, J. is binding 
upon me, | think the learned Judges have 
laid down the correct position in indiam 
Law. | 

In this case there is no question of the 
plaintifs suing through Lhawanidas & Oo. 
or there being any trust in favour of the 
plaintiifs created by tne agreement. The 
learned Counsel for the plaintsfis as the last. 
argument submitted that the praintifis were 
in tne position of cestui que trust under the 
agreement. On being asked as to what wat 


(1) 38 Bom. L R 610; 108 tnd. Cas. 338; A IR 193 
Bom. 344; 60 B 954; 9 R B138. 
(2) 61 O 841; 152 Ind. Oas, 35i; A 1R 1934 Oal, 68% 
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the subject-matter of the: alleged trust, he 
found himeelf in difficulties, as indeed the 
liability of a surety could- not form the 
subject-matter of a trust. The only possible 
way in which the plaintiffs could. claim to 
maintain this action on the agreement of 
September 25, 1933, is by claiming that 
the agreement was entered into by Bhawani- 


das & Co. on behalf of the plaintiffs acting. 


as the plaintiffs’ agents. This is not- the 
plaintiffs’ case in the plaint. The plaintiffs 
have led no evidence at all to show that 
they were, until they filed the suit, ever 
aware of this agreement between Bhawani- 
das & Co. and the defendants or that they 
ever accepted and acted upon the same. 
The munim of Bhawanidas & Oo, stated 
that Bhawanidas & Co, procured loans for 
defendants Nos,1 and 2 from various par- 
ties. He admitted that in these transactions 
Bhawanidas & Co, acted as the brokers 
of defendants Nos. 1 and 2 who paid them 
the brokerage. In his cross-examination he 
stated that about 15 days ora month after 
the agreement (Ex. C) was entered into, he 
told the plaintifs tiat Bhawanidas & Co. 
had agreed with defendants Nos. 1 and 2 to 
procare loans for them to the extent of 
Rs. 15,000 and that the plaintiffs might 
advance money t> defendants Nos. land 2 
if they thought proper. He added that he 
could notsay whether the plaintiffs knew 
that this agreement had been entered into 
before he talked to them about it. This is 
the only evidence in the case with regard 
to any knowledge on the part of the plaint- 
iffs ofthe agreement. The only informa- 
tion which the munim of Bhawanidas & 
Oo, gave them was that Bhawanidas & Oo. 
had entered into an agreement with 
defendants Nos. 1 and 2 only to procure loans 
for them to the extent of Rs. 15,000. The 
piaintifis were never informed, and they 
have not sought to prove, that they were 
aware ofan agreement of suretyship for 
the re-payment of any loans which they 
might have advanced or that they advanced 
any loans to defendants Nos. 1 and 2 
accapting, and acting upon, such an agree- 
ment. 

The plaintifs have not stated nor have 
they tried to prove that Bhawanidas & Oo. 
were the agents of the plaintiffs or acted as 
such in enteringinto theagreement. Indeed 
the evidence is that Bhawanidas & Oo. were, 
so far as the plaintiffs were concerned, acte 
ing as the paid agents cr brokers of defend- 
ants Nos. 1 and 2. There was no contractual 
relationship of principal and agent between 


the plaintifis and Bhawanidas & Oo. at the 


MOTILAL BAMKUMAR V. AKBABBHAI FAK HEUpDIN (BOM) 


787 


date of the agreement or at any time there- 
after. There is no evidence at all that 
Bhawanidas & Co. were acting as the agents 
of the plaintiffsin entering into the agree- 
ment. The learned Counsel for the plaintiffs 
argued that at the date of the agreement the 
plaintiffs were in fact creditors of defen- 
dants Nos. 1 and 2 to the extent of Rs. 2,500 
and that therefore Bhawanidas & Co. should 
be held to be the agents of the plaintiffs in 
entering into the agreement in respect of 
the guarantee for the re-payment of the 
existing debt of Rs. 2,500. As I have stated 
above, the plaintiffs were not aware of the 
agreement at any time before they filed 
this suit. In fact the plaintiffs have not 
acted in accordance with any of the terms 
of the agreement. Under the agreement 
the period for the reepayment of the loans 
which had been granted to defendants 
Nos. 1 and 2 prior to the date of the agree- 
ment was to be extended up to Septem- 
ber 25, 1934, It appears from Ex. B that 
a loan of Rs. 2,500 by the plaintiffs to defen- 
dants Nos. 1 and 2 was last renewed before 
the date of the agreement on September 9, 
1933, and was re-payable three moaths 
thereafter, It appears from Ex. D as wellas 
from the books of the plaintiffs that this 
loan was not renewed for a period of one 
year on the agreement being entered into 
but was renewed on December 9, 1933, only 
for a period of three months. Oa these 
documents and on the evidence before ma, 
there is no doubt in my mind that the said 
agreement was not entered into by the 
plaintiffs through Bhawanidas & Oo. as 
their agents. 

The learned Oounsel for the plaintiffs 
argued that by the mere fact that the 
plaintiffs advanced the second loan of 
Rs. 2,000 to defendants Nos. 1 and 2 on 
May 14, 1933, they became the principals 
of Bhawanidas & Oo. for the purpose of the 
agreement and as a consequence thereof 
defendants Nos. 3, 4 and 5 became sureties 
to them in respect of this loan. This argu- 
ment means that anybody who advanced 
any moneys to defendants Nos. 1 and 2 
during one year from the date of the agree- 
ment, viz, September 25, 1933, would 
automatically become the principal of 
Bhawanidas & Oo. and would be entitled 
to sue defendants Nos. 3, 4 and 5 as sureties 
for such loan to defendants Nos. | and 2 in 
terms of the agreement. The learned 
Counsel for the plaintifis admitted that in 
this way 15,000 different parties advancing 
a rupee each to defendants Nos. 1 and 2 
during that year would be the principals of 
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Bhawanidas & Oo. and become entitled to 
sue defendants Nos. 3,4and 5 as sureties 
under the agreement. Not a single loan 
was advanced to defendants Nos. 1 and 2 
on or after September 25, 1933, for a period 
of one year. Thus, if the argument of the 
learned Counsel for the plaintiffs be correct, 
there would be a fluctuating number of 
persons who would at one stage be entitled 
to the benefits of the agreement as the 
principals of Bhawanidas & Co. and be 
displaced entirely on their loans being 
repaid, by new numbers of persons who 
might from time to time become the credi- 
tors of defendants Nos, 1 and 2, 

I hold that the agreement was not entered 
into by Bhawanidas & Co. acting as the 
agents of the plaintiffs or for the benefit of 
the plaintifis and there was no agreement 
of suretyship between plaintiffs and defen- 
dants Nos. 3,4 and 5. On this finding the 
plaintiffs’ suit against defendants Nos. 3, 4 
and 6 should be dismissed and it is not 
necessary to consider the rest of the ques- 
tions raised in this suit. However, as L have 
heard all the evidence in the suit and the 
lengthy but able and interesting arguments 
of the learned Counsel for the plaintiffs and 
the learned Counsel for defendants Nos. 3 
and:4, 1 proceed to deal with those questions. 
The plaintiffs’ claim against defendants 
Nos. 3, 4 and 5 ison the contract of surety- 
ship assuming that under the agreement 
defendants Nos. 3, 4 and 5 undertook an 
obligation as sureties by the plaintiffs. 
The position of a surety with regard to his 
contract. is laid down in Halsbury’s Laws 
of England, 2nd Edition, Vol. XVI, Art. 52, 
p. 59, in these terms : . . 

“The surety is regarded as a favoured debtor. He 
is entitled, as such, to insist upon a rigid adherence 
tothe terms of his (the surety's) obligation by the 
creditor, and cannot be made liable for more than he 
has undertaken; for though his contract is not, like 
that of an insurer, uberrima fidei, it is one strictissimé 
juris.” 

Under the terms of the agreement the 
existing debt of defendants Nos. 1 and 2 
was to be renewed for a period of one year 
fiom the date of the agreement and made 
re-payabla on September 24, 1934. The 
furuhner advances to be made under the 
agreement were also to be repayable on 
September 24, 1934. The total liability of 
detendants Nos. 1 and 2 under the agree- 
ment was to be Rs. 15,000 during the period 
of the ugreement. None of these terms 
have been observed by the plaintiffs or by 
Bhawanidas & Co. It appears from Exs. B, 
D and E that different loans repayable after 
short periods were adyanced by diverse 
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persons to defendants Nos. 1 and 2 during 
the year. It appears from Ex. D that after 
July, 1934, the total amount of the loans 
procured by Bhawanidas & Oo. for defene 
dants Nos. 1 and 2 exceeded the limit of 
Rs. 15,000 on two occasions before the end 
of the period of one year. The terms con- 
tained in cls. 2,3 and 6 of the agreement 
have not been observed at all. Defendants 
Nos. 1 and 2 never paid interest to the 
plaintiffs every month. It appears from the 
books of Bhawanidas & Uo. as well as 
from the books of the plaintiffs that interes} 
was paid on each loan at the expiry of 
the period of the renewal of the loan and 
at the time of the further renewal. The 
two loans for which the plaintiffs brought 
this action were renewed even after the 
expiry of the year under the agreement; 
i. e. after September 24, 1934. 

Any material variation in the terms of 
the contract between the creditor and the 
principal debtor will discharge the surety. 
In this suit defendants Ncs. 3 and 4 are 
entitled to say that they have been dis- 
charged from their obligation as sureties 
(the obligation being assumed) by the 
plaintifis by reason of their failure to 
observe any of the terms and by reason of 
the plaintiffs dealing with defendants Nos. 1 
and 2 in respect of the loans on terms 
different from those contained in the agree 
ment. ‘There is not even a suggestion on 
behalf of the plaintifis that defendants 
Nos. 3,4 and 5 ever consented to the plain- 
tifis so dealing with defendants Nos, 1 and 
2. ‘the renewals of the two loans from time. 
to time by the plaintiffs were by obtaining 
fresh receipts from defendants Nos. 1 and 2 
and returning the old receipts to them duly 
discharged. From time to time as the loans» 
were renewed, the plaintiffs credited the 
amount of the outstanding loan with the 
interest thereon and debited the amount of 
the renewed loan. The plaintiffs’ cause of 
action is on the renewed loans under the 
receipts Exs. E and Q, dated December 4 
1934, and November 14, 1934, respectively 
In the particulars of the plaintitis’ claim 
which are Ex. D to the plaint, the plaintiffs 
claim the amount of Ks. 2,500 due under 
the renewed receipt dated November 14 
1934, and Ks. 2,500 being the amount duc 
under the renewed receipt dated Decem 
ber 4, 1934. There is nọ; guarantee by 
defendants Nos. 3,4 and 5 in respect of the 
amounts due to the plaintiffs under the 
said receipts dated November 14, 1934 
and December 4, 1934. I dismiss th 


plaintifis’ suit against defendants Nos, : 
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and 4 with costs. T also dismiss the plain- 
tiffs’ suit against defendant No.5. I pass 
a decree against defendants Nos. 1 and 2 as 
prayed. 

D, Order accordingly. 


pa 


ALLAHABAD HIGH COURT 
Letters Patent Appeal No. 9 of 1938 
February 22, 1939 
Tuom, O. J. AND Ganca Nara, J. 

i RAMADHIN SINGH—PuatntieF— 
APPELLANT 
versus 
GAJRAJ SINGH AND ANOTHER — DEFENDANTS 
—-RESPONDENTS. 

Hindu Law—Alienation—Part consideration left 
with vendee to be paid to vendor when needed— 
Alienation, if can be saidto be without legal neces- 
sity—Duty of alienee—Nature of proof needed from 
him—No evidence as to application of portion of 
consideration, if invalidates sale, which itself was 
justified by legal necessity—-Vendor and vendee 
dying—Long period elapsing since sale—Presumptions 
as to legal necessity to fill in details obliterated 


by time, if permisstble—Consent of reversioners, 
whether presumptive proof that alienation was 
valid. 


If a person needs money for maintenance and 
leaves a part of the consideration with the vendee 
and takes money out ofitas it is needed, it cannot 
be said that the alienation is not justified by legal 
necessity. Similarly a person might need money for 
the marriage or education of his children which 
ie take place after the alienation. [p. 790, col. 

In order to prove the validity of an alienation, a 
transferee ought to prove either that there was 
legal necessity in fact or that he made proper and 
bona fide inquiries as to the existence of such neces- 
sity and did all that was reasonable to satisfy 
himself as to the existence of such necessity. Even 
if he fails to prove that there was necessity in fact, 
the alienation will be upheld if he provesthat he 
made such inquiries as aforesaid and thatthe facts 
represented to him were such as, if true, would have 
justified the transaction. He is not bound to see or 
prove that the money paid or advanced by him was 
actually applied to meet the necessity. Where the 
sale has been held to be justified and there is no 
evidence as to the application of a portionof the 
consideration, this will not invalidate the sale be- 
cause there is a presumption that it has been ex- 
pended for proper purposes and for the family 
benefit. Sri Krishen Das v. Nathu Ram (3) and 
Gauri Shanker v. Jiwan Singh (4), relied on. 

Where there is nothing to show what needs were 
represented to the vendes and whether he did or did 
not make any inquiry to satisfy himself of the exist- 
ence of the needs represented to him and both the 
vendor and the vendee have died and more than 
50 years hawe passed since the sale, it is not 
reasonable to expect such full and detailed evidence 
of the circumstances which gave riseto the sale as 
in the case of alienation ata more recent date, and 
presumptions are permissible to fill in the details 
which have been obliterated by time. Chinta 
manibhatle Venkata Reddi v. Rani Sahera of Wagh- 
ban (1), relied on. {p.-790, cols, 1-& 2.) ` 
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In such a case if thereis evidence to show that the 
sale was made with the consent, direct or implied, 
of the persons who were interested in the reversion 
at the time of the sale it will be held to afford a 
presumptive proof which, if not rebutted, will validate 
the transaction as aright and proper one. Ranga- 
sami Gounden v. Nachiappa Gounden (2), relied on, 


L. P. A. against the decision of 
Allsop, J., in S. A. No. 1681 of 1935, dated 
November 12, 1937. 

Messrs. B. Malik and B. R. Avasthi, for 
the Appellant. 

Mr, Ambika Prasad, for the Respondents. 


Ganga Nath, J.—This is a plaintiff's 
Letters Patent Appeal from the decision of 
a learned Single Judge of this Court. The 
appeal arises out ofa suit brought by the 
plaintiff againat the defendants-respondents 
to set aside a sale deed executed on 
August 18, 1882, by the plaintiff's grand- 
mother, Musammat Kausilla. in favour of 
the defendants’ ancestors. The plaintiff's 
case was that the sale was without legal 
necessity and was not binding on him, 
The property belonged to Tansukh Rai, who ~ 
was the last male owner. He died in 1881 
leaving his widow Musammat Kausilla , who 
succeeded to the property as a Hindu 
widow. She died in 1911 leaving a daughter, 
Musammat Inder Kuer, the mother of the 
plaintiff. Wusammat Inder Kuer, succeeded 
to the property on the death of Musammat 


Kausilla. Musammat Inder Kuer died in 
1925 leaving the plaintiff as the heir. 
The defendants contended that the 


sale was executed for legal necessity and 
was valid. Thetrial Oourt found that out 
of the sale consideration, Rs. 2,400, there 
was no necessity for Rs. 1,150. It decreed 
the suit on the condition of the payment 
of Rs. 2400 by the plaintiff within two 
months. On appeal the learned Civil Judge 
found that there was legal necessity for a 
major portion of the sale consideration, 
that is Rs. 2,000, and upheld the sale and 
dismissed the plaintiff's suit. On appeal 
to this Gourt, the decision of the learned 
Civil Judge was upheld by the learned 
Single Judge. 

It has been urged on behalf of the appel- 
lant that the sale was without ‘legal neces- 
sity and was therefore invalid. As stated 
above, the sale was for Rs. 2,100. Out of it, 
Rs. 1,250 were needed to pay off a mort- 
gage dated August 15, 1830, which had been 
executed by Tansukh Rai. Rupees 400 were 
paid in cash before the execution of the 
mortgage deed, According to the defen- 
dants, this money was needed for the mar- 
riage of Musammat Kausilla’s daughter, that 
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is the plaintiff's mother. Rupees 250 were 
paid before the Sub-Registrar. Rupees 500 
were left with the vendee to be paid sub- 
sequently to the vendor when she needed it, 
It has been proved by the defendants that 
the whole of this consideration was duly 
paid to the vendor. The learned Civil 
Judge has found that out of this considera- 
tion there was a valid necessity for 
Rs. 2,000. As regards the balance of Rs. 400, 
he was of the opinion that it was not taken 
at the time of the execution of the sale and 
that therefore, even if it was spent on valid 
necessities, it could not be regarded as 
such a necessity as to justify the sale. This 
opinion of the lower Court is not correct, 
because the money was left with the vendee 
and was taken in small sums from time to 
time when it was needed, This fact itself 
shows that this money was required for 
actual needs which were contemplated at 
the time of the sale. There is nothing to 
show that the needs for which the money 
was taken subsequently out cf this balance 
. of Rs. 400 did not form part of the needs 
that existed and were in the contemplation 
of the vendor at the time of the sale, If a 
person needs money for maintenance and 
Jeaves a part of the consideration with the 
vendee and takes money out of itas it is 
needed, it cannot be said that the aliena- 
tion is not justified by legal necessity. Simi- 
larly a person might need money for the 
marriage or educaticn of his children which 
might take place after the alienation. 

In order to prove the validity of an 
alienation, a transferee ought to prove 
either that there was legal necessity in fact 
or that he made proper and bona fide in- 
quiries as to the existence of such necessity 
and did all that was reasonable to satisfy 
himself as to the existence of such neces- 
sity. Even if he fails to prove that there 
was necessity in fact, the alienation will be 
upheld if he proves that he made such 
inquiries as aforesaid and that the facts 
represented to him were such as, if true, 
would have justified the transaction. He 
is not bound to see or prove that the money 
paid or advanced by him was aciually 
applied to meet the necessity. There is 
nothing to show what needs were repre- 
sented tothe vendee and whether he did 
or did not make any inquiry to satisfy him- 
self of the existence of the needs represent- 
ed to him, Both the vendor and the vendee 
have died and more than 50 years have 
passed since the sale. All the direct evie 
dence that was available at the time of the 
sale has disappeared. Where such a long 
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period elapses since the sale took place, it ` 


is not reasonable to expect such full and 
detailed evidence of the circumstances which 
gave rise to the sale as in the case of aliena- 
tion at a more recent date, and presump- 
tions are permissible to fill in the details 
which have been obliterated by time: vide 
Chintamanibhatla Venkata Reddi v. Rant 
Sahera of Wadhwan (1), 

In this case there is evidence to show 
that the sale was made withthe consent, 
direct or implied, of the persons who were 
interested in the reversion at the time of 
the sale. 
of the payment of the consideration were 
attested and signed by the own brother of 
the widows husband and kis first cousin. 
They were the persons who would have 
been entitled to succession if the widow 
and her daughter had died. The daughter 
who was the nearest reversioner entitled to 
succeed to the property on the death of the 
widow was a minor. Even she, after suc- 
ceeding to the property, never challenged 
the validity of this sale during her life- 
time. Consent by reversioners affords suffi- 
cient evidence to show that the alienation 
was made under circumstances which rene 
dered it lawful and valid. In Rangasami 
Gounden v. Nachiappa Gounden (2), their 
Lordships of the Privy Council observed : 

“When the alienation of the whole or part of the 
estate is to be supported on the ground of neces- 
sity, then, ifsuch necessity isnot proved aliunde, 
and the alienee does not prove inquiry on his part, 
and honest belief in the necessity, the consent of 
such reversioners as might fairly be expected to be 
interested to quarrel with the transaction, will be 
held to afford a presumptive proof which, if not 
rebutted by contrary proof, will validate the trans- 
action as a right and proper one.” 

The plaintif has not produced any evi- 
dence to rebut the presumption which the 
consent of the reversioners raises in this 
case. It has been proved beyond any doubt 
that out of the consideration, at least 
Rs. 1,250 were required to pay off a prior 
mortgage. There is nothing to show that 
it was possible to raise this sum of money 
without selling the property in dispute. In 
the absence of any such proof, it cannot be 
said that the sale of the property in dispute 
to raise this sum of money was not justified. 
It was not incumbent on the vendee to 
prove how the balance of the sale con- 

(1) 43 M 541; 55 Ind. Oas. 538; AI B 1920 P O 
64; 47 IA 6; 38M LJ 393; 11 L W 451; 18 A_ DL 
MW N 315: eon R4541;2 UP 
(PO. 
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sideration was applied. All that was 
necessary for him to show was that there 
was a pressing need to meet which the sale 
of the property was essential. In Sri 
Krishen Das v. Nathu Ram (3) their Lord- 
ships observed : 

“The statement that, ‘where a father has sold 
ancestral property for the discharge of his debts, 
if the application of the bulk of the proceeds is 
accounted for, the fact that a small part is not 
accounted for will not invalidate the sale,’ although 
in itself a correct statement of the law, is not a 
complete statement of the law; a sale will not 
necessarily be invalidated wherever the part of the 
consideration not accounted for cannot be described 
‘as small. 

The true question which falls to be answered in 
such cases is whether the sale itself was one which 
was justified by legal necessity. This isthe point 
of view from which the matter should be ap- 
proached. 

Where the sale has been held to be justified, but 
there is no evidence as tothe application of a por- 
tion of the consideration, a presumption arises that 
it has been expended for proper purposes, and for 
the benefit of the family.” 

In Gauri Shanker v. Jiwan Singh (4) 
their Lordships again observed : 

“A sale of joint property will not be set aside 
merely because a part of the proceeds is not proved 
to have been applied to purposes of necessity. The 
real question that has to be considered is this: 
whether the sale itself was justified by necessity. 
If the purchaser has acted honestly, if the exist- 
ence of a family necessity for sale is made out, 
and tha price is not unreasonably low, he (the 
purchaser) is not bound to account for the applica- 
tion of the price,” . : 

Taking all these facts into consideration, 
we find that the learned Civil Judge was 
right in upholding the sale. There is no 
force in the appeal. It is therefore ordered 
that it be dismissed with costs. 


D. Appeal dismissed. 


(3) A I R 1927 P C 37; 100 Ind, Cas. 130; 54 I 
A 78; 49 A149: 25 AL J80; (1927) M W N 89; 38 
M L T 48; 40 WN 184; 8 PL T 210:310 WN 
oo Bom. L R 825; 450 L J 386; 52M LJ 720 

(4) AI R1927 P O 24€: 107 ,Ind. Cas. 4;53M L 

J 786; 40 WN 1192; 25 A LJ 967; 47 OLJ 7: 
20 Bom. LR 64,1 LT 40 All, l; 320 W N 257; 
(1928) MW N1; 27 L W 203;9P L T277 (PO), 
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Criminal Revision No, 179-B of 1939 
May 10, 1939 
Mosgty, J. 

Tas KING 
versus 
t MAUNG PO SHEIN AND OTHERS . 
Penal Code (Act XLV of 1860), s. £25-B— 
Warrant under O0. XXI, r. 8, Civil Procedure Code 
e (Act V of 1908), in execution, not bearing seat of 
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the Court—Resistance to it, if offence under 
s. 225-B. 

In order that an offence under s. 225-B, Penal 
Code, be constituted, the apprehension must be law- 
ful, that is to say, the warrant on which the arrest 
was made must have been executed with all due 
formalities oflaw. Where the warrant was one 
issued under O. XXI, r. 8, Civil Procedure Code, 
requiring the seal of the Court under O. XXI, 
r. 24 (2) and was not so sealed, the resistance to 
the arrest is not an offence under s. 225-B. Mahajan 
Sheikh v. Emperor (1), relied on. 


Or, R. of order of Township Magistrate 
(1), Monyo, dated March 9, 1939. 


Order.—Respondent No. 1 was sentenced 
to a fine of fifteen rupees and respondents 
Nos. 2 and 3 toa fine of ten rupees each 
under s. 225-B, Penal Code, for intentionally 
offering resistance to the lawful apprehen- 
sion of respondent No. 1 whom it was 
sought to arrest in execution of a civil 
decree. This reference is made by the 
learned Sessions Judge, Tharrawaddy, who 
recommends that the convictions and 
sentences be set aside on the ground that 
the warrant did not bear the seal of the 
Court. The warrant, Ex. A, in the erimi- 
nal case, does not bear the seal of the 
Court, though it was duly signed and in 
other respects valid. In order that an 
offence under s. 225-B be constituted, the 
apprehension must be lawful, that is to 
say, the warrant on which the arrest was 
made must have been executed with all 
due formalities of law. The warrant was 
one issued under O. XXI, r. 8, Civil Pro- 
cedure Ocde, and required the seal of the 
Oourt under O. XXI, r. 24 (2). A case 
nearly exactly in point is that in Mahajan 
Sheikh v. Emperor (1); the only difference 
is that there the warrant was one issued 
under s. 75, Criminel Procedure Oode, 
which similarly requires that the warrant 
bears the seal of the Oourt. It was held 
there by Jenkins, ©. J. and Teunon, J., 
that as the seal of the Court is essential to 
the validity of a warrant, the absence of 
the seal made the warrant void, and that, 
consequently, there was no legal arrest. 
There are other cases where the absence 
of formal requisites to the validity of a 
warrant has in the same way been held to 
invalidate it, so that resistance’ to arrest is 
no offence. It is, however, unnecessary to 
cite further authority. In my opinion the 
law is quite plain. For these reasons the 
convictions and sentences passed on the 
three respondents-accused will be set 
aside, and the fines which have been paid 
will be refunded to them. 

(1) 42 O 708: 28 Ind, Cas. 872; A I R1915 Oal 
737; 16 Or, L J 336,19 O WN 234, . 
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. I should note, as the learned Sessions 
Judge has noted, that the process-server 
made a direct complaint to the Criminal 
Court, and that the provisions of para 1057 
of the Burma Courts Manual appear not to 
have been obeyed, which require 4 report 
to the Civil Court concerned, and an en- 
quiry by that Court, and then preferably 
a complaint by the Court itself under 
8, 195 (1) fa), Criminal Procedure Ocde. It 
is only where that is not possible that the 
Court will direct the process-server to make 
a complaint, giving him a letter addressed 
to the Magistrate, informing the Magistrate 
that the complaint is being made by the 
direction of the Court, and that the Court 
has prima facie satisfied itself before 
permitting the complaint to be made. 
D. Convictions set aside. 





CALCUTTA HIGH COURT 
Appeal No. 42 of 1937 
February 14, 1939 
: R. O. MITTER AND KHUNDKAR, JJ. 
0. K. BEZBARUA, ASSIGNEE or Mzssrs, 
PLANTER STORES ann AGENOY 
Co., LTD.—DEOREE-HOLDER— APPELLANT 


versus 
GOLOK CHANDRA BEZBARUA 
AND OTHERS—RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XXI, 
r, 16— Deeree for payment of money”, if includes 
mortgage decree for sale—Assignee of decree 
acquiring interest of one of judgment-debtora before 
assignment—If can execute decree— Transfer of 
Property Act (IV of 1882), s, 95—Objection by mort- 
gagor judgment-debtor based on s. 95, whether can 
be entertained in execution proceedings. 

The phrase ‘decree for the 
occurring in the second proviso to O. XXI, r. 16, 
Oivil Procedure Oode, does not include a decree for 
sale passed ina mortgage suit. There is, therefore, 
no bar tothe assignee of the decree proceeding on 
with the execution, although before the assignment 
of the decree in his favour, he had acquired inter- 
est of one of the judgment-debtors, and the property 
in his hands was liable tobe sold in exeéution 
thereof. 

Where a mortgage decree for sale is assigned by 
the decree-holder to a person who has acquired the 
interest of one of the judgment-debtors before the 
assignment and in the execution proceedings started 
by the assignee, the other judgment-debtore object 
tothe execution snd challenge the assignment, the 
rights of the parties cannot be determined in the 
execution proceedings, but must be left for deter- 
mination in @ proper suit for contribution. 

A. fromthe original order of the Sub- 
Judge, Assam Valley Districts at Sibsagar, 
dated July 12, 1937. 

Messrs. A. C. Gupta, Bhabesh Chandra 
Barua and Nikunja Behary Roy, for the 


Appellant. | 
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Messrs. G. P. Sanyal, Holiram Deka and 
M.N. Phukan, for the Respondents. 


Mr. Harendra Nath Sarma, for the 
Receiver. 

Judgment. — Three persons, Golok 
Chandra Bezbarua, Ananda Ohandra 


Bezbarua and Jogeswar Bezbarua, executéd 
a mortgage on May 29,1925, in favour of 
Planters Stores and Agency Co, Ltd. 
The said Company instituted against the 
Said three persons a suit to enforce their 
mortgage. A preliminary decree was pass- 
ed on August 30,1930, and the final decree 
on April 16, 193i. The final decree was” 
forasum over Rs. 30,000. In 1934, the 
said Company, put their decree into execu- 
tion, but nothing came out of those execu- 
tion proceedings. On October &, 1934, one 
of the judgment-debtors, Jogeswar, sold 
his share in the mortgaged properties to 
C. K. Bezbarua who is the appellant before 
us. A year after, the Oompany again applied 
for execution, and it was numbered as 
Execution Case No, 70 of 1935. During 
the pendency of this execution case, or it 
may beeven before the execution was 
started, moneys were paid on behalf of the 
judgment-debtors to the Company in part 
satisfaction of their decree with the result 
that a sum of Rs. 23,000 or so was due on 
the decree. During the pendency of this 
exscution case, the Company transferred 
for a consideration of Re, 3,335, the decree 
to0. K. Bezbarua’ who had already pur- 
chased the share of Jogeswar. Or Noveme- 
ber 17, 1936,C. K. Bezbarua made an 
application to the executing Court under 
the provisions of O. XXI, r. 16. The 
usual notices were issued both upon the 
decree-holder, the Company and also on 
the three judgment-debtors. Ultimately, 
©. K. Bezbarua was substituted in place of 
the Company in Execution Oase No. 70 of 
1935 and was allowed to proceed on with 
the execution. 

After the substitution, the other two 
judgment-debtors Golok and Ananda filed 
an objection under s, 47, Civil Procedure 
Gode. The material points raised in their 
petition of objection were: (i) that the 
execution proceedings could not proceed at 
the instance of O. K. Bezbarua by reason 
of Proviso 2 toO. XXJ,r. 160f the Code 
(2) that as the share of Jogeswar- was onee 
third and ashe was bound to paya third 
of the balance of the mortgage decree 
then due, in any event O. K. Bezbarua 
could not proceed to execute the whole 
decreé; and (3) that O, K. Bezbarua could 
only: recover in execution not two-thirds - 
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of the- balance of the decree but only 
two-thirds of Rs. 3,385, the money which 
he paid to the company for satisfying 
the latter. It is not mnecessery to deal 
with the second ground, because both, the 
Pleader of O. K. Bezbarua in the lower 
Court and bis Advocate, Mr. Gupta in this 
Court have said that to avoid multiplicity 
of proceedings, their client will execute 
for twc-thirds of the balance due on the 
mortgage decree. The first and the third 
points are therefore the only points for 
consideration. It seems that inthe lower 
-Oourt, the first point was not pressed on 
behalf of the judgmentedebtors; but the 
third point was pressed seriously and the 
lower Court has given effect to the judg- 
ment-debtors’ said objection. 

Mr. Sanyal for the judgment-debtors does 
not seek to support all the reasons given 
by the Subordinate Judge in his order, 
but he says that the order is right inas- 
much as it can be supported on the basis 
of s, 95, Transfer of Property Act, as it 
stood before the amendment of 1929, 
He also presses the first of the aforesaid 
objections. With regard to the first 
objection we donot think that it is a sound 
one, Sofaras this Court is concerned, 
the phrase “decree for the payment of 
money”, occurring in the second proviso to 
O. XXI. r. 16, hes been held not to iuclude 
adecree for sale passed in a mortgage 
suit, Thereis therefore no bar toC. K. 
Bezbarua’s proceeding on with the execu- 
tion, although before the assignment of 
the decree in his favour, he had acquired 
interest of one of the judgment-debtors, 
and the property in his hands was Hable 
to be sold in execution there:f. 

Toe third point requires consideration. 
Mr. Sanyal’s argument is that although 
the document executed by the Ccmpany 
in favour of O. K. Bezbarua was in the 
form of an assignment of the decree, in 
substance, it was not so. He says that 
the substance of the matter is this: that 
by the payment of Rs. 3,385 by O. K. 
Bezbarua, who had at the time of payment 
acquired an interest in the equity of re- 
-emption, the decree in favour of the 
Jompany was satisfied, that is to say, on 
‘eceipt of the said amount, the Company 
gave up their claim to the balance. 
J. K. Bezbewaua therefore can only recover 
rom the other two judgment-debtors a 
hare of thissum of Rs. 3,385 and not a 
hare of Re. 23,000 odd which was the 
valance due on that date. He supports 
bis contention in the following manner. 
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He says that inasmuch as the mortgage 
was executed before the amendment of 8. 95, 
Transfer of Property Act iņ 1929, the 
rights of the parties must be governed 
by rhe law as it stood before 1929, that is 
to say, the rights of t'e parties must be 
regulated by s, $5 of the said Act before 
it was amended. He further says that the 
word ‘redeems' used in the said section 
mustbe given a wider meaning. That 
section will govern, says he, the rights 
of the ec-nortgagcrs even when one of them 
had discharged the decree on the mortgage, 
even after the final decree for sale had 
been passed. In support of this contention 
he cites the following cases : Mohammad 
Fariduddin v. Nand Ram 11), Dhakeswar 
Prosad Singh v. Harihar Prosad Narain 
Singh (21, Alam Ali v. Beni Charan (3) and 
Danappa v. Yamnappa 4). In our judg- 
ment, it is not necessary to consider the 
said two contentions because we are of 
opinion that the rights of the parties can- 
not be determined in the execution pro- 
ceedings, but must be left for determination 
ina proper suit for contribution. Jnas- 
much as the decree for sale passed in the 
morigage suit is not a decree for payment 
of money, within the second proviso of 
O. XXI, r. 16, O. K. Bezbarua is entitled to 
proceed with the execution of the decree, 
asthe matter comes within the enactment 
in O. XXT, r. 16. Asthe assignee of the 
decree, he stands in the shoes of the 
Company decree-holder, The jud:ment- 
debtors can urge against him all the 
equities which they could have urged 
against the Ccmpany (s. 49 of the Code). 
Hecan execute thedecree in the same 
manner, and subject tothe same conditions 
on which the Company could have executed 
the decree. In effect, O., K. Bezbarua 
must be considered for the purpose of the 
execution, the same person as the Company. 
Any objection to the execution which 
could not have been urged by the judg- 
ment-debtors against the Company can- 
not be urged against O. K. Bezbarua, 
the assignee of the decree-holder Com- 


pany. 

In this view of the matter, we think that 
O, K. Bezbarua, on the basis of ‘his assign- 
ment, can execute for the whole of the 
balance, andcan put up the mortgaged 


(1) A I R 1927 All. 626.103 Ind. Cas. 84. 
NA ae L J 104; 27 Ind. Oas. 780; A IR 1915 


(3) A I R 1936 All. 33; 160 Ind. Cas, 54l; 58 A 
602; (1935) A L J 1291; 1936 ALR 134; 8R A 
618 (F y 
(4) £6 B 379; 4 Bom. L R61. 
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erties for sale, but inasmuch as his 
Pad Advocate here and his Pleader in 
the Courtbelow have taken the position 
that he would execute only for the _ two- 
thirdsof the amount due, we must limit his 
claim to that amount. We have held that 
the objection based on 6. 95, Transfer of 
Properiy Act, is not an objection which 
can be gone into in the execution pro- 
ceedings. Accordingly, it would be open 
to the parties to litigate about their rights, 
either based on that section or on some 
other equities, in a properly constituted 
suit. Allwe have held is that those ques- 
tions cannot be gone into in these execu- 
tion proceedings, This disposes of this 
appeal. The order made by the learned 
Subordinate Judge must be discharged 
and O. K, Bezbarua must have the right 
to proceed with the execution for re- 
covery of two-thirds of the balance due on 
the mortgage decree. | i > 
It appears that there is a partition suit 
pending in which Golok Ananda Jogeswar 
and ©. K. Bezbarus are parties and a 
Receiver has been appointed in that suit. 
It further appears that in 1935 and 
1936 the said Receiver paid substantial 
sums ` of meney (Rs, 11,000, odd and 
Rs. 15,000 odd) to the mortgagee decree- 
holder Company by sale of the export 
quote rights. In 1937 and 1938 there were 
sales of the export quota rights but we 
are not in a positisn to say for wat 
gums of money these export quota rights 
were sold. It is also stated tous, but we 
cannot vouch for that statement, as that 
statement isnot admitted by the judg- 
ment-debtors’ Advocate that by reason 
of the objections raised in these execution 
proceedings, after O. K. Bezbarua was 
substituted in place of the original decree- 
holder, po further payment had been made 
by the Receiver, as there were disputes 
as to the amount which O. K. Bezbarua 
aould recover. Those disputes have now 
been settled by our order in which we 
have held that O. K. Bezbarua is entitled 
to proceed with the execution ofthe realiza- 
tion of two-thirds, of the balance of the 
decretal amount. Mr. Sanyal says that 
the export quota tights for the year 1939 
will in the ordinary course, be sold in 
April or May following, and after the sale 
of the export quota rights, the Receiver 
will, be in a position to pay a substantial 
amount towards the reduction of the claim 
of G.K. Bezbarua. In these circumstan- 
ces, he prays that the sale of theshares of 
Golok Ghandra Bezbarua and Ananda 
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Chandra Bezbarus, in the .Tea garden 
may be stayed by ue for two months. As 
we arenotina position to say when the 
export quota rights will be available for 
sale,and arenot in possession of other 
material facts, we cannot accede to this 
prayer at this stage. But the refusal of the 
said prayer by us should not be taken to 
mean that tke judgnent-debtors would 
have no right to make a similar application 
to the lower Court. If such an application 
is made, the Court below willconsider that 
application on the merits and exercise its 
discretion. Weare quite sure that the 
lower Court will not be prejudiced by the 
fact that we have refused the said appli- 
cation. The cross-objection ia dismissed 
but without costs. There will be no order 
for costs up to this stage, both here and 
below. ` 


8. Appeal allowed, 


Team nar 


LAHORE HIGH COURT 
Second Civil Appeal No, 1402 of 1937 
November 30, 1938 
SKEMP, J. 
SHANKAR LAL AND otages—ApPELLANTs 
rersus 
KAILASH CHAND AND OTHERS—PLAINTIFR 

AND ANOTHER—-DeFENDANT — RESPONDENTS, 

Custom (Punjab)—Abadi—Presumption—Burden 
of proving that non-proprietors have right to alienate 
sites of houses—Custom of right of non-proprictors 
to alienate sites of houses, tf can be established 
by number of uncontested tnstances—Inatancea cited 
held insuficient to prove such custom—Wajib-ul-arz 
—Provisions of —Evidentiary salue—Custem—Proof 
of—Instances must be prior toauit in question 
Evidence Act (I of 1872), s. 13. 

. The initial presumption in cases of abadi is 
that the abadi belongs to the proprietary body and 
therefore non-propristors, although they are entitled 
to the maiba of their houses, are not entitled to 
alienate the sites, The onus of poving that they are 
so entitled lies heavily upon them. 

A custom allowing non-proprietors to alienate sites 
under their houses can be proved by a large number 
of ingtances, Ifthereis 8 large number of uncon- 
tested instances then it may be a fair presumption 
that the custom exist. Balwant Singh v. Khan Baha-, 
dur (8) and Thakur Das v. Ghaniya Singh (9), re- 
lied on. [p. 796, col, 2.] 

In a case out of 102 instances cited by the non- 
proprietors to prove the custom of their right to 
alienate sites of houses, 32 were thirty years old, 
only Sof them were by registered deeds, nearly 
all the remainder being for sums less than 4 
hundred rupees and the general custom, the entries 
in the wajib-ul-are and two judicial gecisions were 
in favour of the proprietors; 

Held, that the instances were not sufficient to 
rebut the presumption of general custom of the non- 
proprietor's restricted power of alienation. 

As the provisions of the village wajib-ul-ara 
carry 9 presumption of correctness under B. 
Panjab Land Revenue Act, they are a strong piee 
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wf evidence, even though the entries in the wajib- 
ul-arg are not repeated in later settlements. 
Rati Ram v. Shera Ram (5) and Dhuman Khan v. 
Gurmukh Singh (6), followed, Tajammul Hussain v 
Banwari Lal (1) and Kallu Mal v. Ganeshi Lal (2) 
dissented from, Karim Bakhsh v. Altaf Ali (3) and 
Ghulam Muhammad v, Gauhar Bibi (i), referred 
to. 

Instances “in which the right of custom is 
claimed, recognized or exercised,” etc., must be 
instances prior to the suit in question, because. 
s. 13, Evidence Act, under which they are admitted, 
is in the past tense throughout. Jhingur Raut v. 
Emperor (7), relied on, KA. 

S 0. A. from the decree of the District 


Judge, Ambala, datad June 26, 1937, 


Mr. Shamair Chand, for the Appellants. 
Messrs. Achhra Ram and Chandar Gupta, 
for the Respondents (Plaintiffs). i 


Judgment.—This second appeal has 
arisen from a suit for posscssicn of a house 
situate in Patti Niamatpur of village Khar- 
wan, Tahsil Jagadhari, District Ambala. 
The house belonged to one Karam Bakhsh, 
a non-proprietor of the village, has been 
mortgaged by him with possession in the 
year 1921, and was purchased by the 
mortgagee at a Court auction in execution 
ofa money decree. The mortgage was for 
Rs. 99, the equity of redemption was auce 
tioned for Rs. 15 and this litigation must 
have costs many times the value of the prc 
perty. The plaintiffs sued for possession cn 
the grounds that they were proprietors of 
Pati Niamatpur and that under village 
custom a non-prcprietor could not alienate 
the site of his house without the consent of 
the proprietors, Various issues were framed 
and the trial Judge found that Kharwan 
village was divided into patiis, that the 
house in suit was situate in Patti Niamat- 
pur, that the plaintiffs were proprietors of 
that patti and even if they were not, they 
could sue as proprietors of the village, that 
by custom Karam Bakhsh owned only the 
house, not the site thereunder, that the 
plaintiffs were not estopped from suing and 
finally that as a suit for possession of the 
mortgaged property was barred by time, it 
must be dismissed, but that the sale at the 
Court auction was void as against the plain- 
tiffs and was set aside. The defendants 
«appealed to the learned District Judge who 
found that the house was situated in Patti 
Niamatpur, that there was no other pro- 
prietor and: on the main issue, that non- 
proprietors® had no unrestricted right of 
ralienation. He dismissed the appeal with 
wosts but granted the defendant-appellanis 
a certificate under s. 41, Punjab Courts Act. 
. The onus lay heavily on the appallants. 
"The initial presumption in these cases is 
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that the abadi belongs to the proprietary 
body and therefore that non-proprietors, 
although they ars entitled tothe milba of 
their houses, are not entitled to alienate 
the sites: see Rattigan’s Digest of Ousto- 
mary law and very many rulings of this 
Court. In this case there is als the wajibe 
ul-arz of the village compiled in the year 
1888 which states the custom as above. 
There are some previous judicial findings 
in favour of the plaintifs and finally two 
Courts have given cmcurrent findings 
against the appellants. Both the Judges 
below have written careful and able judg- 
ments and I would gay at once that I agree 
with their final conclusions. [ have heard 
learned and interesting arguments from 
Mr. Shamair Chand on behalf of the appel- 
lants and Mr. Achhru Ram and M. Chandar 
Gupta on behalf of the plaintiff-respondentg, 
As to the wajib-ul-arz, Mr. Shamair Chand 
cited, two Division Bench rulings of the 
Allahabad High Court, both in similar cages 
to the present, the first of which, Tajam- 
mul Hussain v. Banwari Lal (1), says 
that the wajib-ul-arz is not conclusive as 
against persons who were not parties to it; 
and Kallu Mal v. Ganeshi Lal (2) which 
says that the omission of the previous clause 
about custom in a subsequent wajib-ul- 
arz goes against the zamindars. In the 
present case a wajib-ul-arz was compiled 
at the following settlements but this clause 
about non-proprietors’ houses was not 
repeated. 

These views about the wajib ul-arz have 
not been adopted in the Punjab. In Karim 
Bakhsh v. Altaf Ali (3) it was held, not 
in a case of alienation of a house, thit 
non-proprietors were governed by the wajib- 
ul-arz, In Ghulam Muhammad v. Gauhar 
Bibi (4) it was said that there is a certain 
presumption as to the correctness of entrieg 
in the wajib-ul-arz. This is indeed an 
under statement. The wajib-ul-eare is 
presumed to be correct until the contrary 
is proved In Rati Ram v, Shera Ram 
(5), Bhide, J. held only a few weeks ago 
ina similar case to the present that as the 
provisions of the village wajib-ul-arz carry 
a presumption of correctness under s. 44, 


(1) AI R 1926 All. 43; 8? Ind. Cas. 752; 48 A 77; 
23 A L J 932. 
(2) A I R 1936 All. 119; 160 Ind. Oas. 1098; 1935 R 
D 572; 1936 A L R 232;8 R A705. 

(3) 88 P R1915; 31 Ind, Oas. 489; AI R 1915 
Lah, 435. , 

(4) 1 L 284; 54 Ind. Cas. 419; A IR 1920 Lah. 9: 
10 PLR 1920. i 

(5) 40 P L R 990; 181 Ind. Oas. 436; A IR 1939 
Lah. 53; 11 R L 828. : 
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Punjab Land Revenue Act, they are a 
strong piece of evidence ; and he overruled 
the argument that only a few of the pro- 
prietors were consulted and not the none 
proprietors. He said: 

“The presumption is that the Settlement Officer 
who made the entry in the wajib-ul-arz did so after 
due enquiry.” 

In the present case the signatures are 
not appended to the copy of the wajib-ul- 
arz on the record and it is impossible to 
say for certain who was consulted. Bhide, J. 
also rebutted the argument that the entry 
in the wajibeul-arzg was not repeated in 
later settlements. Dhuman Khan v. 
Gurmukh Singh (6), a Division Bench ruling 
in a similar case, also relies on an old 
wajibeul-arz of 1880, the entry on the point 
in issue not being repeated in any sub- 
sequent one. The wajib-ul-arz is, therefore, 
strong evidence. 

As to the judicial instances, the first, 
Ex. P-10, is a suit in 1881. Im that case 
the Munsif of Jagadhri held that the house 
of Kallu Nilgar in Mauza Kharwan was not 
liable to sale in execution of a decree on 
the following facts: that Kallu was origi- 
nally in possession of the house, that he 
had left the village eight years previously, 
tbat the plaintiff proprietor had sent for 
him, given him wood and got his demo- 
lished house re-roofed. Paragraph 17 of the 
previous wajib-ul-arz was relied upon. Mr. 
Shamair Chand says that the fac's of this 
ease are peculiar, But facts of this kind 
would explain the origin of the. general 
custom. Exhibit P-8 is a judgment by the 
Subordinate Judge of Jagadhri dated 
February 14, 1927, which held that non- 
proprietors in Kharwan were not competent 
to alienate the sites of their houses, This 
case was well-contested and it is to my 
mind a strong piece of evidence. According 
to the trial Judge in the present case, this 
judgment was confirmed on appeal by the 
District Judge,’ but the District Judge's 
judgment isnot on record, Exhibit P-9 is 
a compromise decree dated March 10, 1934, 
between proprietors and non-proprictors, a 
decree for posssssion being granted to the 
proprietors. The present suit was lodged a 
few weeks later, on May 30,1934, and in 
my opinion little value attaches to this 
instance, At oneextreme this compromise 
may be explained by saying that the non- 
proprietors knew thatthe proprietors were 
in the right and recognized their right by 
the compromise, and at the other extreme 


(6y,17 L 403; 166 Ind. Oaé, 157; AI R1936 Lah, 
391; 38 P LR 887; 9 RL 345, 
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by saying that the case was collusive and 
brought in order to make evidence for the 
present case which had been contested at 
very great length, It is probable that the 
defendants received some consideration for 
the compromise; it is certain that the 
instance is of little value. 

The learned District Judge also relied ón 
three compromises entered into in similar 
suits in the year 1936, but these compro- 
mises are post litem and inadmissible 
because, as held in Jhingur Raut v. 
Emperor (7), instances “in which the right 
of custom is claimed, recognized or exere 
cised,” ete., must be instances prior to the 
suit in question, because s. 13, Evidence 
Act, under which they are admitted, is in. 
the past tense throughout. Mr. Shamair 
Chand also urged. and I agree, that the 
learned District Judge was in error in 
another argument. He said that estoppel 
by conduct by tha proprietors 

“must always be the main test in such cases. A 
number of alienations proves nothing. It is the 
conduct of the proprietors that is relevant.” 

How else is a custom allowing non-pro- 
prietors to alienate sites under their houses 
to be proved excepi by a large number of 
instances? If there is a large number of 
uncontested instances, then it may be a fair 
Presumption that the custom exista: see- 
e. g, Balwant Singh v. Khan Bahadur 
(8) and Thakar Das v. Ghaniya Singh (91. 
The way is now clear for a discussion of 
the final point, whether the instances proved 
by the defendant-appellants are sufficient 
to establish custom. Kharwan is admittedly 
8 village of about three thousand inhabi- 
tants, inhabited by heterogeneous tribes 
(Mr. Shamair Ohand said 36) and including 
about 24 shops, some mosques, temples, 
gqurdwaras, two schools and 40 pucca houses. 
The number of non-proprietors or their 
houses is not given. The trial Judge found 
that it was intermediate between a village 
and a gasba and this has not been chal- 
lenged subsequently. 

Learned Counsel differed, not very seri- 
ously, between themselves as to the total 
number of alienations and I shall there- 
fore adopt the figures given in the judg- 
ment of the District Judge which did not 
differ seriously from those given in my 
Court by either the appellants or the res- 
pondents. According to the learned District 


(7) A IR 1931 Pat. 386; 134 Ind. Oas. 625; (1931) 
Or. Oas. 914; 32 Or. LJ 1224;12 PL T 647; Ind. 
Rul. (1931) Pat. 481. 

(8) AF R 1930 Lah. 6; 119 Ind. Oas. 727; Ind, Rul. 
(1929) Lah. 919; 11 L L J 269, 4 

(8) AT R 1935 Lah. 276, : 
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Judge there have been 102 alienations of 
which 32 are over thirty years old. It is 
admitted before me that only 5 of them are 
by registered deeds, nearly all the remain- 
der being for sums less than a hundred 
rupees. The lower Courts laid stress on 
this fact, pointing out rightly that the pro- 
prietors may not have asserted their right 
to bring suits. But nevertheless it is by 
a series of uncontested alienations that 
non-proprietors may gradually establish a 
custom whereby they alienate sites of their 
houses. It is said that of the 102 aliena- 
tions, 84 are for less than a hundred rupees. 
It is also admitted that a certain number 
of the alienations (Mr. Shamair Chand 
said 24) are in favour of proprietors and 
these instances seem to me to have less 
evidentiary value. Many of the alienations 
were attested by proprietors. Mr. Shamair 
Chand said there were 63 such, but Mr. 
Achhru Ram admitted only 32. Anyhow 
these instances are particularly valuable 
although Hira Singh, D. W. No. 14, said 
that when particalar proprietora consented 
to alienations they attested the deeds and 
not otherwise. 

Some reference was also made to the 
oral evidence. It appears that 9 or 10 pro- 
prietors gave evidence in favour of the right 
claimed by the non-proprietor3s while, on 
the other hand, 13 non-proprietors admit- 
ted the claim of the proprietors. Mr. 
Achhru Ram also drew my attention to 
admissions by the defendants’ witnesses, 
excluding some evidence before ex parte 
proceedings were set aside on April 8, 1935. 
One uvoneproprietor, Mohammad Shafi, 
D. W. No. 2/4, admitted that he could not 
mortgage cr sell his house and Sarfraz 
Khan, D, W. No. 57, a proprietor, giving 
evidence in favour of the non-proprietors 
admitted in cross-examination that on the 
death of a non-proprietor without heirs his 
property went to the biswedars. Munshi, 
Sudaman Mal, D. W. No.3, admitted that 
non-proprietors couid not alienate their 
sites. 

Finally, Mr. Shamair Ohand relied on the 
khasra abadi of 1052 which shows various 
persons including non-proprietors as owning 
their houses and living in them. The non- 
proprietors, included Kuldu, the father of 
Karam Bakhsh, defendant. I do noi see 
how this can be taken as evidence indicat- 
ing that noneproprietors owned the sites of 
their houses or could alienate them. The 
number of instances quoted is large, but in 
amy opinion it is not sufficient in this case 
to upset the presumption arising from (è) 
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general custom, (it) entries in the wajib-ul- 
arz, and (iii) at least two judicial instances, 
This appeal must be rejected with costs. 


8. Appeal rejected. 


SIND JUDICIAL COMMISSIONER'S 
COURT. 


First Civil Appeal No. 6 of 1936 
November 14, 1938 
Davis, J. O. AND WESTON, J. 
HARCHANDRAI GOUMAL — Praintige— 
APPELLANT 
versus 
GOPALDAS PARSRAM—Derenpant— 

RESPONDENT 

Civil Procedure Code (Act V of 1908, 0. XXI, 
r. 63— Suit by decree-holder against successful 
claimant — Judgment-debtor, if necessary party— 
Claim must be proved by legally admissible and best 
evidence avatlable—Practice—Hvidence — Admission 
of documenis—Duty of Courts. 

In asuit under O. XXI, r., 63, Civil Procedure Code 
against the successful claimant, the judgment-debtors, 
his vendors, through whom he holds, are not necege 
sary parties. They have parted with their interest 
inthe property. It matters not tothem if the defen- 
dantor the plaintiff has it. But the rules of evi- 
dence which require a plaintiff to prove his claim 
are not abrogated in his favour because he brings a 
suit against a successful claimant under O. XXI, 
T. 63. The plaintiff must succeed on the strength of 
his own title, and he must prove hie claim by legally 
admissible evidence and the best evidence available. 
dhani no v. Mangal Chand (i), referred to, |p. 79%, 
col. L 

Judges would be well-advised to discriminate 
between documents which are admissible in evidence 
and are provedand documents which are not, and to 
decline politely the invitations however tactful or 
however pressing, of Advocates to accept and exhibit 
m the record papers in unsorted bundles, ip, 793, 
col, 2. 

F. O. A. against a decree of the First 
Class SubeJudge, Hyderabad (Sind), dated 
January 29, 1936. 

Mr. Kodumal Lekhraj, for the Appellant. 

Mr. Dipchand Chanuumal, for the Res- 
pondent. : 

Davis, J.C.—This is fist appeal from 
a judgment of the First Class Subordinate 
Judge at Hyderabad in which he dismissed 
a suit brought by the plaintiff under 
0. XXI, r. 63, Civil Procedure Code, for a 
declaration that certain property was liable 
to be attached in execution of a decree 
obtained by him in Suit No. 59 of 1930 in the 
First Olass Subordinate Court at Hyderabad 
against five brothers Thaumal, Kishinchand, 
Bhagumal, Kan and Vashdev. This property 
Oity Survey Nos. 1467, 1472, 1473, Ward O, 
in Hyderabad, was first attached in execution 
of the decree, but the defendant in this 
suit successfully asserted ‘his claim, go 
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plaintiff filed this suit within the year. 
Now defendant in this suit claims by 
reason of a sale to him by Radhibai, the 
widow of Gidumal, on behalf of her two 
minor sons Kan and Vashdev, She was 
the second wife of Gidumal and the three 
other sons of Gidumal, Thaumal, Kishin- 
chand and Bhagumal, are her step-sons. 
The sale deed is dated June 13, 1929, and is 
months prior in peint of time to tke suit. 
But the plaintiff claims that Radhibai could 
not sell tothe defendant because the property 
was not the property of her two minor 
sons but was the joint family property of 
all the five sons of Gidumal and three sons 
were no party to the sale. Also he alleges 
that the sale was a bogus sale for the 
purpose of defrauding creditors, The 
defendant contended in reply that the sale 
was a genuine sale for good consideration, 
and that Radhibai as the guardian of her 
two sons was competent to sell and 
that Gidumal’s sons were separated frem 
Gidumal and the property sold was the 
preperty of Gidumal’s two sons by his 
second wife Radhibai. He also contended 
that Radhibai and her three step-sons were 
necessary parties. 


Now, it should be conceded that in a 
suit under O. XXI, r. 63, Civil Procedure 
Code, against the successful claimant, the 
judgmeat-debtors, his vendors, through 
whom he holds, are not necessary parties, 
They have parted with their interest in the 
property. It matters not to them if the 
defendant or the plaintiff has it. Tne 
position is different where the unsuccessful 
claimant brings a suit when the judgment- 
debtors are necessary parties, because the 
unsuccessful claimant is claiming against 
them, Ghasi Ram v. Mangal Chand (1) but 
the rules of evidence which require a 
plaintiff to prove his claim are not abrogat- 
ed in his favour because he brings a suit 
against a successful claimant under O. XXI, 
r. 03, Civil Procedure Code. The plaintit 
must succeed on the strength of his own 
title, and if, as here he claims that Radhi- 
bai could not sell these three Oity Survey 
Numbers because they were the joint prop- 
erty of Gidumal’s five sons, he must prove 
that the property was the joint pruperty of 
Gidumal’s sons by legally admissible evi- 
dence and he must prove it by the best 
evidence available. If, as the plaintiff 
says, the five sons of Gidumal are still 
members of a joint family and these 
three Oity Survey Numbers are joint 
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family property, he should call, or endea- 
vour to call as his witness, the manager of 
the joint family, the eldest of the five sons. 
This the plaintiff has not done or attempted 
todo, and yet he asks in his plaint. in. 
the alternative that the 35th share of these 
three sons, who are not parties to the sale. 
deed to the plaintiff should be declaréd 
liable in execution of his decree. The sale 
challenged by the plaintiff in these pro- 
ceedings isthe sale under the „registered 
deed of June 13, 1929, and to this sale deed 
only the two minor sons Kan and Vashdev 
through their mother and the defendant” 
were parties. It is on this sale deed that. 
the defendant has successfully claimed, 
and itis this sale deed the plaintiff seeks 
to have declared of no effect. We are not 
here concerned with the interest of the 
judgment-debtors who are not parties to 
that deed. We do not think we can take 
into account here admissions contained in 
written statements made by the three sons, 
Thaumal, Kishinchand and Bhagumal, in a 
suit brought against them in which they 
admitted they were separate from Gidumal, 
their father. Not one of these three 
brothers was called as a witness nor are 
these admissions made by them proved. 
The mere fact thet a plaintiff who brings a 
suit under O. XXI, r. 63, Civil Procedure 
Code, need not join the judgment-debtors 
as parties does not entitle him to freedom 
from the provisions of the Evidence Act, 
and if he does not choose to call the 
judgment-debtors as witnesses, he cannot 
prove statements made by them unless the 
provisions of s, 32 or s. 33, Evidence Act, 
apply. These provisions do not apply in 
this case and the admissions therefore made 
by these three judgment-debtors in one 
suit and denials made by them in another 
suit are not admissible merely because they 
are not called as witnesses, and in this case 
these statements are not proved. Subordi- 
nate Judges would be well-advised to 
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. discriminate between documents which are 


admissible in evidence and are proved and 
documents which are not, and to decline 
politely the invitations however tactful or 
however pressing, of. learned Advocates to 
accept and exhibit on the record papers in 
unsorted bundles, 

Apart however from inadmigsible evi- 
dence, it is clear the plaintiff fails to prove 
any of his allegations. In the unexplained 
absence of those best able to speak to the 
joint family and its property, any one of 
the three elder brothers, the learned Sube 
ordinate Judge was abundantly justified in 
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relying upon the‘evidence of Radhibai her- 
self. She says, as is quite probable, that 
on her marriage to him the sons by the 
first wife separated from their father Gidu- 
mal.. Tnis is easily understandable. ‘The 
plaintiff's own witnesses Detaram and Lekh- 
raj show that the sons” had separated from 
their father and set up business on their 
own and they lived separately. The plain- 
iff himself did not come forward to give 
evidence but filed this suit tnrough one 
Lekhraj. The plaintiff lives at Penang ; 
the defendant lives at Rangoon, and defends 
the suit through an attorney Gidumal. We 
agree then with the Subordinate Judge 
that the plaintiff fails to show that the three 
sons of Gidumal and brothers of Kan and 
Vashdev had any subsisting interest in 
these three City Survey Numbers. We 
agree also with the finding of the Subordi- 
nate Judge that the sale deed Ex. 59 is 
proved and that there was consideration, 
and that it was not fraudulent. Radhiba 
proves the sale deed as does an attesting 
Witness Kauromal. The relationship bete 
ween Radhibai and ths defendant is too 
remote to be considered. The defendant 
is ascn of Radhibai’s father's step-sister. 
It is clear that Radhibai was left in need of 
money. She had to incur expenses in con- 
nection with her husband’s death and death 
ceremonies. Sne had to maintain herself 
and her two children. She gave up posses- 
sion of this very property to the purchaser. 
There is the evidence of oné Manghanmal 
that she lived in a rented house. Another 
witness Nathirmal falsely said that he took 
the nouse on rent from Radhibai for his 
pocket-book showed tne signature of the 
attorney of the defendant. The evidence 
oí the witness Kalachand unsupported by 
any receipt or written evidence of his ten- 
ancy and a relation of the plaintiff was 
Tightly rejected by the Judge. ‘Ihe witness 
Mengho was clearly a false witness and tue 
oral evidence of Lekhraj was falsitied by 
written rent notes ; so is the evidence of 
Hakim Jamiatrai, ‘Ine evidence ot Detaram 
is falsitied by the evidence of Mengno. Oa 
the other hand, the evidence of Gunovmal, 
the attorney of the defendant, that the delen- 
dant took over the possession of the nouse 
is supporied by written rent notes, muni 
cipal billseand receipis. ihe evidence of 
Onatomal supports the evidence of Radni- 
bai herself that she has now to live ina 
rented house and has done so for some 
years. In our opinion, there is no evidence 
«that Radhibai or the defendant acted 
fraudulently. We think it is -clear that the 


. 
` 


mag v, maladie Lai sand (PATA) 


799 


plaintiff's case is a worthless case supported 
by worthless evidence, and that his suit was 
rightly dismissed, and that the appsal must 
be dismissed with costs, and we order 
accordingly. 


8. Appeal dismissed. 
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PATNA HIGH COURT 
Miscellaneous Appeal No. 91 of 1939 
July 28, 1939 
ROWLAND AND CHATTERJI, JJ. 
UMAR AND OTHEES—ÅPPELLANTS 
Versus 
MAHABIR LAL SAHU AND OTHERS 
—RESPONDENTS 

Civil Procedure Code (Act V of 1908), 0. XXXII, 
T. 7 (2)—Compromise by guardian of minor without 
leave of Court—Decree, if void or voidable—Minor 
appearing before Court with guardian, though no 
formal order appointing him—Lecree, if binding— 
Hxecution—Decree binding—Ezecuting Court, when 
can go behind decree—Decree—Void and voidable 
decree—Distinction, pointed out. 

Any agreement or compromise entered into by 
the guardian without the leave of the Court is 
voidable against all parties other than a minor, 
In other words a decree based on such agreement 
or compromise is not void but only voidable at 
the instance of the minor. 

Where the minors appear before the Court through 
their guardian who acts for them, the minors are 
before the Court, though there is no formal order 
appointing the guardian. The Court has jurisdic- 
tion over them and the decree cannot be said to 
be invalid against them, unless prejudice is shown. 
Kedar Nath Sahu v. Basant Lat Saku (1) and 
Khairaj Mal v. Daim (8), distinguished, Sada- 
shivappa v. Gangappa (2), not followed. 

An executing Uourt cannot go behind the decree, 
But if it appears that the Court had no jurisdiction 
to pass the decree, the decree would be altogether 


-yoid and in that case it would be open to the execut- 


ing Court to disregard it and refuse to execute 
it. Jungli Lal v. Ladda Ram Marwari (3), relied 


A void decree can be treated as non-existent and 
of no binding force or effect; & voidable decree is 
valid and binding until it 1s declared to be invalid 
by a competent tribunal. A decree is void when 
the Court which passed it had no jurisdiction 
whether territorial or pecuniary or over the subject- 
matter or in respect of the judgment-debtor's per- 
son to make it. Where, however, the Court had 
complete jurisdiction to hear a case but passes a 
decree in disregard of some provisions of law, the 
decree 18 voidable and is binding until it is set 
aside in an appropriate proceeding. There is a 
distinction between an inherent lack of jurisdic- 
tion in a Court and lack of. jurisdiction on grounds 
which have to be determined by the Court itself, 
The first makes the decree a nullity which can be 
ignored and need not be set aside. The second 
does not make the decree a nullity but only void- 
able; such a decree can be set aside by adopting 
the proper procedure, but cannot be  collateraliy 
umpeached, Pande batdeo Narain v. Ramayan 
Tewari (4) and Girwar Narayan Mahtog v. Kamia 
Prasad (5), relied on. : ; 
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Misc. A. from an order of the Subordi- 
nate Judge of Muzafferpur, dated March 
27, 1939. 

Mr. B. C. De, for the Appellants. 

Mr. S. K. Mitra, for the Respondents. 

‘Chatterji, J.—This appeal which arises 
out of an execution proceeding is by Umar 
Mia and Bibi Asma, two of the judgment- 
debtors who are minors. In the original 
suit which was for dissolution of partner- 
ship and accounts, they were defendants 
Nos. 2 and 3 andin the plaint they were ree 
presented by their mother Musammat Sateb- 
zadi who was herself a defendant as their 
guardian. It appears that 
Sahebzadi did not appear in the suit at 
all but at the -very earliest stage the 
minors’ step-brother Muhammad ‘Sadiq who 
was alsoa defendant appeared on his own 
behalf and also as guardian of the minors. 
However, in the preliminary decree that 
was passed against them, the Minors were 
shown to be under the guardianship of their 
mother. in the course of subsequent prc- 
ceedings in the suit, there was an applica- 
tion by the parties concerned jor reference 
to arbitration. in that application Muham- 
mad Sadiq signed for himself and as 
guardian ofthe minors. He also made a 
separate application for permission to 
refer the matter tu arbitration, Permission 
was accorded and the matier was referred 
to arbitration. In due course an award 
was submitted and on the basis of the 
award, a final decree was passed against 
the minors and other defendants in the 
suit. Against that decree Muhammad Sadiq 
for selfand as guardian of the minors 
presented an application for revision to 
the High Court with the result that their 
liability was reduced to some extent. Sub- 
sequently the decree-holder took out execu- 
tion which was resisted by the minors - on 
the ground that the final decree was not 
-binding against them inasmuch as the 
reference to arbitration was invalid because 
their mother who was their guardian did 
not join in the reference. This objection 
was overruled by the Subordinate Judge 
and he ordered the execution to proceed. 
Against this order the present appeal has 
been preierred by the minors. 

‘The contention .raised by Mr. De on 
behalf of the appellants is that under the 
provisions of O. XXXII, rr. and 7 cf the 
Oode of Civil Procedure, the application for 
reference 10 arbitration could be made only 
-by the guardian for the suit after obtain- 
ing the necessary leave of the Court and 
‘as Muhammad Sadiq who made applications 
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for the purpose was not the guardian, there 
was ro Valid reference and therefore the 
award and the decree were wholly void. 
Order XXXII, r. 4, sub-r. 2, however, provides 
that any agreement or compromise entered 
into by the guardian without the leave of 
the Court snall be voidable against all 
parties other than a minor. Obviously this 
means that a decree based on such agree- 
ment or compromise is not void but only 
voidable at the instance of the minor, 
Mr. De relies ona decision of this. Court 
in Kedar Nath Sahu v. Basant- Lal Sahu 
(1) where their Lordships had to deal with* 
a suit brought by aminor to set aside a 
decree based on an award which was made 
on a reference obtained by his guardian 
without the requisite sanction under 
O. XXXII, 1. 7, Is was held that in view 
of the provisionsof O. XXXIIL, r. 7, which 
were applicable to the case the decree 
based onthe award was not binding on 
Mr. De has referred to certain 
observations in the judgment of his Lord- 
ship, the Ohief Justice, to the effect that the 
decree was invalid against the minor. 
Nowhere from that decision it appears that 
their Lordships decided or were required 
to decide whether the decree was void or 
only voidable at the instance of the minor, 
What their Lordships actually decided 
was that the express provisions of 
O. XXXII, r. 7, having been contravened, 
the decree was not binding on the minor. 


‘Indeed in the case of Sadashivappa v. 


Gangappa (2) which was referred to in that 
decision, their Lordships of the Bombay 
High Court observed that the award and 
decree based in terms of the award were 
void. But this observation cannot be taken 
to be an authority in view of the plain 
language of sub-r, 2 of O. XXXII, r. 7. 
In this Bombay case also their Lordships 
were dealing with a suit to set aside a 
decree. The position is quite different 
where objection to the validity of a decree 


` passed in contravention of the provisions 


of O. XXXII, r. 7, is taken inthe execution 
proceeding. It is a well-settled principle ‘of 
law that an executing Court cannot go 
behind the decree. No doubtif it appears 
that the Court had no jurisdiction to pass 
the decree, the decree would be altogether 
void and in that case, it would, be open to 
the executing Oourt to disregard it and 
refuse to execute it. This was the view 


(i) 18 Pat. 271; 183 Ind. Cas, 422; a LT 170; 
A I R 1939 Pat, 278; 5B k 919; 12 R P 153. . 

42) A IR 1931 Bom, 500; 134 Ind. Oas. 1221; 33. 
Bom, L R 1033; Ind. Rul, (1932) Bom, 5 5. 
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taken by a Fall Bench of this Court in 
Jungli Lal v. Laddu Ram Marwari (3) 
where a decree passed against a dead man 
was held to be a nullity and therefore 
inexecuiable against his legal representa- 
tives. Sir Dawson Miller, CO. J., in taat case 
very clearly pointed 
between a void decree and a voidable dec- 
ree. A void decree can be treated as none 
exislent and of no binding force or effect; 
a voidable decree is valid and binding 
until it -is declared to be invalid by acom- 
Petenttribunal, A decree is void when 
«the Court which passed it -had no jurisdic- 
tion whether territorial or pecuniary or 


over the subject-matter or in respect of the.. 


judgment-debtor’s person, to make it. 
. Where, however, the Court had complete 
jurisdiction to neara case but passes a 
decree in disregard of some provisions of 
law, the decree is voidable and is binding 
untilit is set aside in an apprcpriate pros 
_ceeding. In this connection reference may 
be made to the decision of this Oourt in 
Pande Satdeo Narain v. kamayan Tewari 
(4). Again in Girwar Narayan Mahton v. 
Kamla Prasad (5) it was. clearly pointed 


out that there isa distinction between an. 


inherent lack of jurisdiction in a Court and 
lack of jurisdicuon on grounds which have 
to be determined by the Court itself. Tne 
first makes the decree a nullity which can 
be ignored and need not be set aside. 
The second doe not make the decree a 
nullity but only voidable;. such a decree 
can be set aside by adopting the proper 
procedure, but cannot be collaterally 
impeached. It was further held in that 
case that where minors were properly 
represented in a suit but there was no 
formal order for the appointment of their 
guardian, it was a caseof a mere irregu- 
larity which did not vitiute the decree. In 
the present case there is no justitication for 


holding that the decree in question is a. 


nullity. It is futile to suggest that, the 
minors were not before tne Oourt and 
therefore the Court had no jurisdiction over 
them; in fact they did appear in Court 
through a guardian who acted for them 
though there might be no formal order. 
appointing him. ‘I'he decision of the Privy. 
Oouncil in Khairaj Mal V. Dain (6) relied 
' (3) 4 P L J 240; 50 Ind. Oas. “529; (1919) Pat. 
105; A 1 R1819 Pat, 430. F. B. d 


Ja 
- (4) 2 Pat. 345; 71 Ind, Gas. 105; 4PLT i47; Al 
R 1923 Pat. 242. í f 


(5) 12 Pat, 117; 142 Ind. Cas. 113; 13 P L T 
737; A I R 1933 Pat. 103; Ind, Rul. (1933; Pat. 


dup. 
6) 32 0 29839 O W N 201; 2 A L J 71; 7-Bom. 
i Rl, LOL J 584; 321 A 23; 8 Sar, 734 (P O) 
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on ‘by Mr. Deis distinguishable because in « 
ihat case what was decided by their.: 
that the Gourt had no. 
jurisdiction to sell the property of persons 
who were nat parties to the proceedings. 
or properly represented on the record. | 
There also the question was raised in & 
suit and not in an execution proceeding. 
There is an equally efective answer to 
Mr. De's contention. We are not quite 
sure or the face ofthe records before us : 
if any order was at all made by the 
Curt appointing the mother as guardian. 
for the suit. Oaths otrer hand we find 
that atthe earliest stage before the time. 
for filing written statement came, Muham- 
mad Sadiq appeared for self and as guar-: 
dian of tue minors and a) subsequent stages 
also he appears to have acted as their guar- 
dian. The application for reference to, 
arbitration was signed by him for self and- 
as guardian of the minors and he also 
asked for leave of the Court as required by 
O. XXXII, r. 7, Civil Procedure Code, 
which wasallowed. Though there might be 
no formal order of the Court appointing 
him as the guardian of the minors, the ques». 
tion may arise whether they were effectively 
represented in the suit. It has been held 
by their Lordships of the Judicial Oom- 
mittee in Bibi Walian v. Banke Behari 
Prasad: Singh (7) that where a guardian 
far a minor defendant- appeared in the 
guit ‘and effectively represented him; 
although no formal order of appointment, 
was made, the decree could not be said to: 
be invalid against the minor unless pre- 
judice wasshown. Whether in the present 
caso the minors were effectively represente 
ed and whether they suffered any pre-. 
judice are questions which cannot be 
investigated in the execution proceeding. ` 
For these reasons I must hold that the 
objection was rightly disallowed by the. 
Subordinate Judge. I would, therefore, 
dismiss the appeal with costs. - 
Rowland; J.—I agree. All Mr. De's 
research and his interesting argument 
failed to -produce before us any instance 
in which in a case of this nature the 
judgment-debtor against whom a decree 
had been passed had successfully objected 
to its execution on the ground of its being 
a nuliity. The cases which he cited were 
cases in which the minorsagainst whom a. 
decree had been passed had brought suits. 
and obtained declarations that the decree’ 
was not binding on them or had obtained 
(7) 30 U 1021; 301 A 182; 5 Bom, L R822; 7 O W 
N. 114; 8 Bar, PO J 512 O . 
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a judgment and decree setting aside the 
decree. In one instance the minors had 
appealed from a preliminary decree and 
this decree was set aside.on appeal. The 
mere fact that in Sadashivappa v. Gan- 
gappa (2)and Nurul Anwar v. Golenoor 
Bibi (8) the word ‘void’ appears along the 
observations of the learned Judges will 
not sufficeto make them authority for 
what was not decided and was not neces- 
sary to bedecided in those cases. The 
decisions in Khairaj Mal v. Daim (6) and 
Jungli Lal v. Laddu Ram Marwari (3) 
were cases affecting the estate of a deceas- 
ed party whoseestate after his death was 
not represented. That is -quite a different 
position from the one before us. 


_D. Appeal dismissed. 


(BJ A I R 1934 Oal, 845; 153 Ind. Cas, 289; 59 O 
L d 821; 7 RO 362. 
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CALCUTTA HIGH COURT 
Second Civil Appeal No. 1801 of 1933 
February 21,-1939 
“85. K. Gnoss anp B. K. MUKuERJEA, JJ. 
ANUKUL CHANDRA BHATTAORARJBE 
—PLAINTIFF—APPELLANT 
VvETSUS 
SURENDRA NATH BHATTA- 
CHARI EE AND oruges—Dergnvants— 
RESPONDENTS 
‘Hindu Law — Succession — ‘Disqualification ~ 
Physical infirmity though not disease +f incurable is 
disqualification — Dumbness and deafness must not 
only be congenital but must also be incurable—Teats 
-Interpretation — Practice — Judgment—Appellate 
Court not considering evidence in ail ite aspects— 
Judgment of reversal 13 not proper. 

Yajnyawaikya mentions “incurable disease” as a 
generic class and it is too narrow a view to take to 
say that a physical infirmity, which may not be a 
disease but which at the same timeis incurable, is 
not included as a disqualification. |p. 805, col. 1.] 

Pers, K. Ghose, J., B. K. Mukherjea, J.contra— 
Deafness and dumbness, in order to be a bar toin- 
heritance, must be shown to be both congenital and 
incurable. lt may be that in a particular case the one 
would follow from the other. it may also be that 
with the progress of medical science incurability 
may nut bea reasonable inference. in that case the 
disqualification would be obsolete, (ibid) 

ber Mukherjea, J.—The expiession “afhicted with 
an incurable disease” connotes a separate group 
altogether and ‘the words “and others" must be con- 
strued as including persons who suffer from similar 
defeats but not necessalily from adiseaso which is 
incurable, ‘Therefore, though it is essential that 
dumbness aud deafness should be congenital, it is not 
necessary further to prove that dumbness and deaf- 
ness which are proved to be congential are beyond 
cure, before a person can be excluded from inheritance. 
Charu Chunder Pal v. Nobo Sundari Dasi (1) and. 
Mohesh Chunder Roy v. Chunder Mohun Roy (8), ex- 
pisined. - 

Fer S. K. Ghose, J—Where there are texts of two. 
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Smriti writers on points, as to which one is silent, 
they must be read as supplementing each other asfar 
as possible. Savitribai v. Bhaubhat Sakharambhat - 
(2), relied on. 

Per Mukherjee, J.—The rule of Hindu Law which 
is relied upon as preventing the natural course of - 
inheritance, ought to be clear and unmistakable. .A 
rule of law which deprives an heir of his legal 
rights, and therefore might work harshly, has got 
to be construed strictly; but at the same time, if 
this Rute is to be enforced at all and not ignored, 
the Courts, cannot but give effect tothe plain inter- . 
pretation of the texts as are contained in the works 
of the digest-makers who are regarded as authorities 
in a particular province. [p. 808, col. 1.] i 

When the Judge of the first Appellate Court 


‘ reverses the judgment of the lower Court but has not 


considered the evidence in all its aspects its judg- 
ee Lh not a proper judgment of reversal, {p. £03, 
col, i 
Messrs. Amarendra Nath Bose and Nani 
Bhusan Mukherjee, for the Appellant. 


Messrs. Hiralal Chakravarty and 
Rabindra Nath Bhattacharya, for the 
Respondents. 


S. K. Ghose, J—This is asecond appeal 
by the plaintiff ina suitfor establishment’ 
of title to land and for recovery of khas 
possession, The land belonged originally 
to one Ekkari - Bhattacharjee who died 
leaving a son named Kangali and a 
daughter named Shilabati. Kangali who 
was born in 1315 B.S., left home in 1333 
B.S. and has not been heard of since then, 
so it is presumed -that he is dead. He did: 
not marry. Shilabati died childless in 1336° 
B.S. The plaintifs case is that he being 
the nearest heir as the son of Kkkari's 
brother has inherited the disputed property. 
‘Lhe suit is contested -by defendant No. 1 
who is the husband of Shilabati, now 
deceased. His case is that Kangali was 
born deaf and dumb and so was excluded 
from inheritance, and that the propery 
ultimately devolved on defendant No. l 
after the death of Shilabati and ber son. 
‘lhe learned Munsif took up the question 
whether Kangali's alleged deafness and 
dumbness were congenital and incurabie. 
Upin the evidence he held in the negative 
and in that view, ne decided that Kangali 
had inherited the disputed properties on nis 
father’s death and so the plaintiff has now 
become the heir of Kangali. Accordingly 
he decreed the suit. On appeal the learned 
District Judge decided upon the evidence 
that Kangalı was a congenital deaf mute, 
and as such, debarred irom inheritance. He 
therefore aisagreed with the Munsif and 
dismiesed the suit. Hence tbis second appeal 
by the plaintiff. 

In this second appeal it is contended that 
the judgment of the learned Judge below 
is hot a proper judgment of reversal as, Le 


. . 
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Mas not properly considered ` the points 
pon which the trial 
Kavour of the plaintiff's case. The learned 
Mudge has considered three items of 
documentary evidence saying that they 
«were mainly relied on by the. Munsif, 
«gamely the fact that Kangali's name was 
eecorded in the settlement proceedings, that 
when filing objections under s. 103, Bengal 
"Tenancy Act, the defendantdid not base 
Mhis casg on the allegation that Kaugali 
was deaf and dumb, and thirdly that 
MC angali's name was mutated in respect of 
=» revenue paying estate in the 
WRegister. The learned Judge holds that 


hese items of documentary evidence cannot ' 


sutweigh the oral evidence in favour of the 
=lefence and he remarks that the learned 
Munsif admitted that the oral evidence that 
Bangali was deaf and dumb was clearly in 
™avour of the defence. The learned Judge, 
«owever, omits to consider what the Munsif 

lid ‘consider, viz., whether the witnesses 
«are interested and how far their evidence 
«ould. stand the test of consideration in the 

ight of probabilities. The learned Munsif 


«lso. pointed out that the plaintiff had bitter . 


„amity with defendant No. i and his witness 


Yr. Manmatha Nath Mukherjee (D, W.. 


do. 6). It seems to me that the learned 
™udge below did not consider the evidence 
p all its aspects as the learned Munsif did. 
1 therefore accept the contention that the 
udgment is not a proper judgment of 
versal. On that ground it must be ‘set 
«side and the matter should be remanded to 
he lower Appellate Oourt for fresh con- 
«ideration. 


There is, however, a point of law taken in’ 


shis appeal and it is necessary that it 
should be decided at this stage. Mr, Bose 
mor tha appellant before us nas contended 
Maat in order to exclude Kangali from 
waheritance it must be shown not only that he 
was born deaf and dumb, but also tnat this 


«articular defect of his was incurable. He -` 


«oints out that the learned Judge below, 
«though he finds that Kangali' 
ongenital deaf'and dumb, said nothing 
bout the defect being incurable. The 
«udgment of the learned Munsif on the 
her hand shows that he had before him the 
uestion as to whether Kangali’s alleged 
.«afaess and dumbness were 


ispute on the question of law before him 
ad it seems to have been assumed that even 
mit was proved that Kangali was born 


eafand dumb then, haying regard tothe . 
mrcumstances, his deafness and. dumbness - 


Court decided in- 


Touzi . 


Was a 


both ` 
Jagenital end incurable.’ There was no 
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were also incurable. I cannot say that such , 
a view is unreasonable and it seems to me : 
that the parties went to trial upon the cage.. 
that, if it was proved that Kangali was bora 
deaf and dumb, then his defect was not 
only congential but incurable. In this- 
case therefore it must be said that if the - 
lower Appellate Court finds upon the evi». 
dence that it has been proved that Kangali: 
was born deaf and dumb, then a separate: 
question of fact as to whether that deafness : 
and dumbness were als incarable would: 
not arise for decision. Nevertheless, the: 
question has been raised in the form of a» 
question of law, namely that in order ta 
disqualify from inheritance, it must be shown - 
that deafness and dumbness should be botnh.- 
c mgenitaland incurable. Tuat position is. 
contested by Mr. Chakravarty for the respon” - 
dent. = 

Modern text-book writers state that. 
deafness and dumbness, in order t> exclude. 
from inheritance, must be both congenital - 
and incurable. in these text-books this . 
statement is sought to be supported by- 
reference to reported decisions: See, for: 
instance, D. F. Mulla’s Principies of Hindu - 
Law, Edition g, s. 98, p. 103 where the cases 
are cited. Mr. QOnakravarty has pointed : 
out that .these cases do not contain any,: 
express decision on the point and it there-.. 
fore remains to be decided waether this., 
statement of the text-book writers can be . 
supported by authorities. The point was ; 
suggested to be raised ia Charu Chunder.- 
Pat v. Nobo Sundari Dasi (1). That. 
case, however, was decided upon a differ- , 
ent point and a different set of facts, 
At p. 332* of the report Banerjee, J. says as - 
follows : : 

“A good deal of argument was addressed tous on - 
bahal of the appellant to show that dumbness, in 
order to disqualify a person from inheriting, need ' 
not be congenital; and if it were necessary to decide . 
that question in this case, I should have felt inclined .; 
to answer it in favour of the appellant's contention. 
But I do not think it necessary to go into that ques- 
tion here.’. 

So the point was not decided. The © 
opinion of Banerjee, J., which was undoubt- 
ediy of great weight, was considered by 
Shah, J. in Savitribait V. Bhaubhat Sakha- 
rambhat (2). In that case it was expressly | 
decided that “under” the Hindu Law 
dumbness must be congenital in order to be 
sufficient to disqualify an heir from inheri- 
tance. shah, J. went further and gave it 


(1) 18 0 327. i 
(2) 51 B £0; 10) Ind, Oas. 586; A I R1927 Bom, 103; © 
29 Bom. L R 64, ; ; 
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as his opinion that in order to constitute a 
disqualification, this particular infirmity 
must be shown to be incurable. In coming 
to the decision that dumbness must be cone 
genital, the learned Judges relied on 
Vallabhram Shivnarayan v. Bai Hariganga 
(3) and some other Bombay decisions were 
referred to. Tuis Bombay case appears to 
be the only express decision on the point 
we are considering, We have been referred 
to the Dayabhaga, Chap. V, the relevant 
provisions being in verses 6, 7, $, 10, 
11,17 and 18 and alsoto the Mitakshara, 
Chap. IL, 5, 10 the relevant provisions being 
in verses 1, 2,3 and 7. It is conceded 
that the relevant passages in other com- 
mentaries like Dayakrahma Sangraha and 
Dayatatwa throw no further light on the 
subject, As between the Dayabtaga and 
the Mitakshara, there is a differencein the 
reading of text of Yajnyawalkya. Jimuta 
Vahana and Vachaspati Misra favour the 
Teading ‘adi’ (and others) which gives to the 
text of Yajnyawalkya perhaps a wider 
significance. But. it is not contended before 
us that with regard to the question of 
exclusion from inheritance on this partie 
cular point, there is a difference in the law 
in vogue in the two provinces, and therefore 
we are not concerned here with a supposed 
conflict of- authorities as between the 
two commentaries, For this reason, I am 
disposed to agree with the reasoning of 
Shab, J. and when he refers toa Rule that 
where there are texts of two Smriti writers 
on points, as to which one is silent, they 
must be read as supplementing each other 
as far as possible. The reference is to the 
texts of Manu and Yajnyawalkya on which 
both commentators rely on this point. For 
My purpose I may take the two defects, 
deafness and dumbness together, as indeed 
they go together in real life when the defects 
are congenital, 


As to the first question as-to whether they 
should be congenital in order to disqualify 
from inheritance, it is to be noted tnat the 
texts quoted in the commentaries are not 
clear on the pcint. Manu mentions “born 
blind and . deaf” but “dumb” without 
the qualitication ‘born’; Yajnyawalka does 
not mention ‘dumb’ or ‘deaf’ but mentions 
*blind’ without ‘born’ and he ends with 
the words ‘incurable disease’, ds read 
in the Dayabhaga. But the annotations 
both in Dayabhaga and the Mitaksnara 
show that the commentators themselves 
adopt a liberal interpretation and, recon» 


(8) 4 Bom. H O R 135, 
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cilling the texts, they assume dumbness to 
be a disqualitication in the same sense as 
blindness and deafness, In the 18th verse 
the Dayabhaga considers au argument sug- 
gesting deatness and dumbness to be con- 
genital. Itistoo latein the day now tc 
say that dumbness, like deafness, in order 
to disqualify, need not be congenital. In 
some cases before the Judicial Committee 
the point was not disputed; forinstance, the 
case in Hira Singh v Gunga Sahai {4) and 
the case in Lala Muddun Gopa Lal v. 
Khikhindu Koer (5). Thereit was assumed 
that a person born deaf and dumb wae 
excluded from inheritance under the Hindu 
Law. From this it would be a small step 
further to say that deafness and dumbness 
should not only be congenital but also in- 
curable. On this point, [ am in sympathy 
with the reasoning adopted by Shah, J. im 
the Bombay case Savitribai v. Bhaubhat 
Sakharambhat (2), I have already referred to 
the 10th verse in the Dayabhaga which gives 
a reading of the text of Yajnyawalkya as 
concluding with the words “a person afflict 
ed with an incurable disease.” ‘The corres- 
ponding passage in the Mitakshara con- 
cludes with the words “as well as others 
similarly disqualified.” 


As Ihave already stated, the reading of 
the text in the Mitakshara is wider and 
advantagé ‘is taken of this by the commen- 
tator in the third verse wnere he seeks to 
embrace in the term ‘others’ a number of 
persons including the dumb, the whole 
group deing composed of diverss and incon= 
gruous elements: see the remarks of Coutts 
‘Trotter, J. in Pudiava Nadan v. Bavanasa 
Nadan (ü), at p. 970 where he points out 
that some of ihe disqualitications are so 
Vague thatuo Uourt of Law could now 
assert their validity, But althougo the 
concluding words of Yajnyawalkya are 
differently read, itis clear on both read- 
ings that Yajnyawalkya does not profess 
to give an exhaustive. list of disqualitied 
persons. I agree with Shan, J. in thinking 
that wwe law-givers and cummentators have 
in view only those defects which are of a 
very serious nature. Jf it be possible to 
read in tue commentaries tae provisions that 
deuiness and dumbness must be congeni- 
tal, it does nb seem to be diflicult to read 
tue farther provisions toat thosg infirmities 


` (4) 6 A 322; 111 A 20; 4 Sar. 491 Œ O). 


aN ið O 341; 18 1 A 9; 5 Sar. 676; 15 Ind, Jur. 98 
U), 
(6) 45 M 949 at p 970; 69 Ind, Oas. 318; A I R 1923 


Mad. 2415; 43 M L J 556; 16L W 63; (1922) MWN 
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must also be incurable. Yajnyawalkya 
mentions “incurable disease” as a generic 
class and it seems to me to be too narrow 
a View to take to say that a physical infirm- 
ity, which may not be a disease but which 
at the same time is incurable, is not in- 
cluded asa disqualification. In Gunjesh- 
war Kunwar v. Durga Prosad Singh (7) 
their Lordships of the Judicial Committee 
quote with approval the remarks of Jackson, 
J. in Mohesh Chunder Roy v, Chunder 
Mohun Roy (8): 

“A rule of Hindu Law, which is relied upon as 


preventing the natural course of inheritance, ought 
to be clear and unmistakable.” 


It seems to me that where there is evi- 
-dence to show that deafness and dumbness, 
though congevita], may be cured by treat- 
ment, to hold that such a defect would still 
be a bar to inheritance would be repug- 
nant to one’s sense of justice. So in the 
7th verse the Mitakshara states that if the 
defect be removed by medicaments or 
otherwise, the right of participation takes 
effect. 

In my view, therefore, the modern text- 
book writers are correct in stating that 
deafnees and dumbness, in order to be a 
bar to inheritance, must be shown to be 
both congenital and incurable. It may be 
that in a particular case the one would 
follow from the other. It may also be that 
with the progress of medical science incura- 
bility may not be a reasonable inference. 
In that case the disqualification would be 
obsolete. But that is a. matter with which 
Iam not concerned here. The result is that 
tbe judgment appealed against must be set 
aside and the case remanded to the lower 
Appellate Court for fresh consideration upon 
the evidence on the record. As I have 
already stated, if it be held upon the evi- 
dence in this particular case that Kangali 
was born deaf and dumb then, it would 
follow upon thecase made by the parties 
that these defects in this case are incurable. 
So the further question of incurabiJity as a 
question of fact will not arise for consi- 
deration. Costs will abide the result. 


B. K. Mukherjea, J. —I regret that I have 
not been able to take the same view as my 
learned brother has taken on the question 
of law involved in this case. Having regard 
however éo the opinion which he has 
expressed on the particular facts of tha pre- 
sent case, the difference of opinion would 

(T) 44 I A 229; 42 Ind. Cas. 849: A IR 1917 P O 146; 
45 O17; (1918) M W N 16;4 PL W1;22 M L T 403; 
20WN74;260L J 557; I6A LI1; 343M LJ1; 

“20 Bom. L R38; 7L W 91 (P 0). 
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not affect the result of this appeal and I 
would concur in the order of remand which 
has been passed by my learned brother. It 
is necessary, however, to state my own 
reasoningin support of the view, which I 
am taking on the print, as to whether for 
excluding an heir from inheritance accord- 
ing to Hindu Law, it is necessary not 
that he must be born blind and deaf but 
that the defects must be proved to be in- 
curable. In this case the facts ara not dis- 
puted. The properties in suit belonged 
admittedly to one Ekkari who died in 
1314 B. S. leaving a widow Panchu Bala 
and a daughter named Shilabati. Panchu 
Bala gave birth to a posthumous son shortly 
after the death of her husband and this 
son was named Kangali. Kanguli left his 
house some time in the year 1333 B. S. 
and since then has not been heard of. It 
is the case of both sides that Kangali is 
either dead or must be presumed to be so. 
The question therefore arose as to who 
would succeed to the properties left by 
Ekkari. According to the plaintiff, the pro- 
perties left by Ekkari would devolve upon 
Kangali and after Kangli’s death upon the 
present plaintiff who is the nearest agnate 
and heir according to Hindu Law. The case 
of defendant No.1, on the other hand, is 
that Kangali was born blind and deaf and 
consequently he was excluded from inherit- 
ance. The properties of Ekkari therefore 
would devolve nprn his widow, his daughter 
Shilabati and Shilabati’s son in succession, 
and on the death of Shilabati's son it 
devolved upon defendant No 1 whois the 
husband of Shilabati. The whole controversy 
therefore centres round the point as to 
whether or not Kangali was excluded by 
reason of his physical infirmities from suc 
ceeding to the properties left by his father. 
The trial Court answered this question in 
the negative but the lower Appellate Court 
has answered it in the affirmative. 

Mr. Bose, who appears in support of the 
appeal, has put forward a two-fold conten- 
tion, In the first place he has argued that 
the finding of the lower Appellate Court 
is insufficient to warrant the dismissal of 
the plaintiff's suit inasmuch as it is not 
enough, according to Hindu Law, to exclude 
a person from inheritance simply because 
heis born deaf and dumb; it must further 
be proved and established asa fact that 
that infrmity was of anincurable type. In 
support of this contention Mr. Bose has 
placed reliance upon the statement of law 
as contained in D. F. Mulla’s Prigciples of 


_ Hindu Law, Edn, 8, 8. 98. The second arga- 
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ment of Mr, Bose is that the judgment of 
the lower Appellate Oourt is not a proper 
‘judgment of reversal in law and the lower 
‘Appellate Court hasnot considered several 
‘material points upon which the. trial Coutt 
“based its decision. 
“I may say at once that I am in entire 
“agreemént with the view taken by my 
“learned brother on the second contention 
‘raised by Mr. Bose. The lower Appellate 
Court bas not considered the entire evi- 
dence on the record and he has omitted to 
-advert to certain material things upon which 
„the. trial Court placed material reliance. 
-One fact is that Kangali was invested with 
“gacred thread at the proper time‘and in the 
‘usual way and the second thing is that 
there was a long silence on the part of both 
defendant No. 1 and his wife, for which no 
“explanation is forthcoming. In these circum- 
:gtanices therefore, I agree with my learned 
brother that the case should be sent back 
< for further investigation. On the first ques- 
~ tion, however, I am constrained to take a 
- different view from that taken by my Jene 
ed brother. In my opinion, there is no rule 
‘ of Hindu Law which requires that for the 
“purpose of excluding an heir from inherit- 
“Alice; ‘it is not only necessary to prove that 
- the defects of the ear or of the speech were 
‘ congenital but were also incurable. I would 
-fist of all referto the texts of the earliest 
“Smriti-writers on this pcint, The text of 
 Yajnyawalkya, upon 
basis bis statement of law, is contained in 
“yetse 141, Chap. II of his book. The verse 
“yans as follows : 
` ‘An impotent person, an outeaste, and his issue, 
, one lame, a mad man, an idiot, a blind man, ‘and 
. & person afflicted with an incurable disease, as well 
‘as others. (similarly disqualified) must be main- 
if ‘sion | excluding them however from participa- 
ja non 
It ia to be seen that the text’ does not 
Gadah mentjon a deaf or dumb person in 
the category ofexcluded heirs. They come, 
a however, under the residuary clause “as 
«well ay others” according to Mitakshara. 
:-The residuary clause is thus interpreted by 
..Vignaneswar : 


>. “Under the term “others” are comprehended one 


” who hag entered into an order of dovotion, id. e. has > 


| become an ascetic) an enemy to hisfather, a sinner 

‘in an inferior degree and a person deaf, dumb or 
E wanting an organ.’ 

Here again we notice that Mitakshara 

~ does not say that blindness 


E ‘should be congenital. It is held, however, by 


«all the- High Courts that these infirmities in‘ 
: order that they might exclude a person: 
‘from inheritance must bei in existence from‘ 


*:the date of his-birth. This is deduced from 
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: won is incurable: 
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the text of Manu which lays down that a 
“person must be b rn blind and deaf in 
order that he may be prevented from par- 
‘ticipating in the share of his ancestral 
property, The sans principle. has been 
held to be applicable to dumbness, and this 
position has not been challenged before us 
by the learned Advocates on both sides: 

vide the case in Lala Muddun Gopal 
Lal v. Khikhindu Koer (5) the -case 
ia Vallabhram Shivnarayan vV. Bai 
Hariganga (3) and the case in Savitri- 
In thé 
last mentioned case, however, Shah,: J. 

expressed his opinion that dumbnese must 
not only be congenital; it must be. in- 
curable also, According to him, this follows 
in the first placefrom the text of Yajnye- 
walkya where the word “achikitsya” 

(incurable) is used. Shah, J. is of opinion 
that as “deaf” and “dumb” are brought 
under the word “adi” (“others”) as used 
in Yajnyawalkya’s text, the same charac- 
teristic must apply to deafness and dumb- 
ness, namely that they should be incurable. 


< 


-He says in the second place that it would 


be in accordance with the rule that where 
there are texts of two Smriti writers on 
points, as to which one is silent, they must 
be read as supplementing each other as far 
as possible, I do not think that the process» 


.of reasoning employed by the learnedl 


Judge is at all sound. 
In the first place, the interpretation that 


-the learned Judge has placed upon the 


word “adi” is in contradiction with that 
which Vignaneswar himself has put upor 
this particular word in Yajnyawalkya’s text, 
and 1 am unable to hold that the inter 


. pretation- put upon this text by Mitaksharæ 


which is the recognized authority through 
out India: should be ignored. As I have 


| said already, the word “others” is interpret 


ed by Mitakshara to mean a variety of . per 
sons, namely one who has entered into a» 
order of devotion or is an enemy to hi» 
and by no process of reason 
ing it can be said that the word “adi 
must be construed “suffering |from along 
with the expression ejusdem generies in 
curable disease” when none of the person 
specifically mentioned by Mitakshara suffer» 
from any disease and much ‘Jess from a» 
‘incurable disease. [ think that the expres 
sion “afflicted a an incurable disease 
connotes a separate group altogether ane 
thé words “and others” must be construee 
as including persons who suffer from simila 
defects but not necessarily from ardiseds 
I am also unable t 
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agree with Shah, J , that if the text of Manu 
be taken as supplementing the text of 
Yajnyawalkya on this point, this conclusion 
would necessarily follow. As it- would be 
seen presently, Manu mentions specifically 
the blind and deaf persons who are born 
so but with regard to neither of them, it is 
said by Manu or by any of the comment- 
ators that the defect must be incurable. If 
we now come to the law that is iù force in 
Bengal, we find that Jimuta Vahana devotes 
Chap. V of his book to the treatment of 
this subject. In para. 7 he quotes the texts 
of Manu as follows : : 

“Impotent persons and outcastes are excluded from 
a share of the heritage: and so are persons born 
blind and deaf; as well as madmen, idiots, the 


dumb, and those who have lost a sense. (Manu, 
Ohap. IX, verse 201)." : 


In para. 9 Jimuta Vahana explains that 
the word “born” must be connected in 
construction with the words “blind and 
deaf." This is also the explanation given 
by Sri Krishna in his Dayakrahma Sangraha. 
In para. 10 Jimuta Vahana quotes the text 
of . Yajnyawalkya, but his reading is 
slightly different from that which is adopted 
by Vignaneswar. The text of Yajnyawalkya 
is thus quoted in Dayabhaga: 

“An impotent person, an outcaste, and his issue, 
one lame, a madman, an idiot, a blind man, and 
a person afflicted with an incurable disease, must“ 


be maintained, excluding them however from 
participation.” 


“It will be seem from the above that 
Jimuta Vahana drops the res‘duary clause 
altogether and he uses the word achi- 
kitsya rogarta that is to say “persons 
afflicted with incurable disease” in place 
of achikitsyarogadya which means “per 
sons suffering from incurable disease as 
well as otbers.” In fact it was not necese 
sary for Jimuta Vahana, who relies prima- 
rily upon Manu and quotes Yajnyawalkya 
only as a subsidiary authority, to bring a 
deaf and dumb person within the residuary 
clause at all, as these disqualified persons 
have been specifically mentioned by Manu 
in his text. In my opinion there is nothing 
in the texts of Jimuta Vahana or even of 
the ‘Mitakshara, which goes to support the 
view that according to Hindu Law it must 
be established that deafness and dumbness 
which are proved to be congenital are 
beyond cure before a person can be 
excluded ¢rom inheritance, The decisions 
upon which Sir D. F. Mulla purports to 
base his statement of law’ also, in my 
Opinion, do not support this view and this 
has been practically conceded by Mr. Bose 
swho appears for the appellant. So far-as 
the case-law in Bengal is concerned, one 
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of the earliest pronouncements is to be. 
found in Mohesh Chunder Roy v. Chunder 
Mohun Roy (8), There it was a case of 
blindness which was not proved to be 
congenital, I: was held by the learned 
Judges that blindness, which under the 
Hindu Law, as. recognized in Bengal 
excludes an afflicted person from inheritance 
refers to congenital blindness and not to 
loss of sight which has supervened after 
birth. In course of argument it was argued 
on the side of the appellant that even 
though Manu expressly stated that the 
person must be boro blind and deaf, yet a 
person who became blind afterwards might 
come under the general description of 
people deprived of senses (Nirindya) as 
used in Manu's text. In reply to that it 
was said that if the subsequent portion 
of the text carried the matter beyond what 
was implied in the previous portion; it must 
be clear that the person excluded from 
inheritance must be incurably blind or such 
who had lost the sense of sight. This 
particular question, therefore, which arises 
for decision in this case, was neither raised 
before nor decided by the learned Judges. 
In Charu Chunder Pal v. Nobo Sundari 
Dasi (1 , which is also referred to by Mulla, 
the question that arose for decision was as 
to whether under the Bengal School of 
Hindu Law a widowed daughter who had 
a son who was dumb at the time when the 
succession opened. out, was entitled to 
succeed to her mother's stridhan property. 
Banerjee, J., pointed out in that case that 
this matter did not come within the purview 
of the texts at all, as the question was not- 
as to whether a dumb son could inherit, 
but whether the mother who had got a dumb 
gon could be said to be a daughter having 
no son at the time when the question of 
succession to the stridhaa property of her 
own mother arose. But at the same time 
Banerjee, J. pointed out that even if it 
was necessary to decida that question, he 
should feel inclined to answer it in favour 
of the appellant's contention. This question 
was also not touched upon in any of the 
other cases to which reference has been made 
by Sir D.F. Mulla. with the exception of 
the passage found in Savitribat v. Bhaubhat 
Sakharambhat (2), and there also it was an 
opinion expressed by Shah, J. alone which 
was not shared. by his learned colleague, 
It may be that some of the Judges who 
decided the cases used the words ‘congenital’ 
and ‘incurable’ as mere convertible terms 
and it may be that the Hindu Law ivers 
when they insisted upon the defetts being 
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congenital in order to deprive a man of his 
right of inheritance had in mind the idea 
of their being incurable. But nowhere 
either in the texts of the Smriti writers or 
in the discussions of the digest-makers, 


with which we afe primarily concerned, 


any statement of law is to be found that 
incurability is also an additional fact which 
has got to be established from evidence 
over and above the fact that the defect was 
congenita]. In fact curability or incurabi- 
lity of the defect has never been considered 
to be a material factor in connection with 
this matter. In Gunjeshwar Kunwar v. 
Durga Prosad Singh (7) their Lordships of 
the Judicial Committee approved of the 
following statement of law given by 
Rajkumar Sarbadhikari in his Principles of 
Hindu Law of Inheritance and wherein he 
réferred to the question of blindness : ` 

“Blindness, to cause exclusion from inheritance 


must be ‘congenital. Mere loss of sight which has 


supervened after birth ia not a ground of disquali- 
fication. Ineurable blindness, if not congenital, is 
not such as an affliction as under the Hindu Law 
excludes a person from inheritance,” 


I think the same remarks aoply to the 
case of deafness and dumbness as well. 
Tt cannot be disputed for one moment, as 
was pointed out by -tbeir Lordships of the 
Judicial Committee, that the rule of Hindu 
Law which is relied upon as preventing the 
natural course of inheritance, ought to be 
clear and unmistakat le, Itis also true that 
a rule of law which deprives an heir of his 


legal rights, and therefore might work. 


harshly, has got to be construed strictly, 
but atthe same time, if this Rule is to be 
enforced at all-and not ignored, the Courts, 
in my opinion, cannot but give effect to the 
plain interpretation of the texts as are 
contained in the works of the digest-makers 
who are-regarded as authorities in a parti- 
cular’. province. I agree for the reasons 
giyen above that the case should he sent 
back. to: the lower Appellate Court. My 
learned brother bas expressed the opinion 
that the enquiry-by the Court below should 
be confined to the question as to whether 
the defect in this particular case was con- 
genital or not, and if it is found to be 
congenital, it must be presumed to be 
incurable. I do not differ therefore from 
tke order which my learned brother: has 
Passed... . : l ‘ 


fot 


5. ae Case remanded. 
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Raja PASHPAT PRATAP SINGH— 
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` B. UDAI BHAN PRATAP SINGH— 
DErgNDANT— RESPONDENT 


Custom (Oudh}~Dhardhura — Meaning 0f—Custom, . 
whether prevails between Districts of Basti and -Fy¢-.' 
abad—Res judicata—Applicability to consent decree e 
—Bengal Regulation (XI of 1825), s2,2,3,4—Custom - 
of dhardhura, existing—Ss. 3 and 4, if come into play 
—Registration Act (XVI of 1908), s. 17 (2)—Amend-, 
ment of, in 1929-—Whether retrospective. ie 

The custom of dhardhura means that the main , 
stream of the river would always remain the boundary ; 
between the twovillages in question irrespective of 
the fact that the change in the course of the river is 
gradual or sudden. In other words, land thrown oat 
by achangein the course of the river would, by 
custom appertain to the village in proximity with . 
which it comes out of the river. 

Held, after considering all the relevant documentary 
evidence that the custom of dhardhura prevails 
between the District of Basti and Fyzabad and that. 
the main stream of the river Gogra constitutes the 
boundary between the villages lying on the two 
banks : 

Held, also that this custom of dhardhura obtains 
between the villages of Dewaraganj Barar and Naipura, 
eee Ram v. Pashupat Partab Singh (1), explain- 
ed. 
No proposition can be laid down that a consent 
decree can never operate as res judicata in a sub- 
sequent suit. Onthe other hand a consent decree‘ia 
binding upon the parties and would operate as, 
res judicata in a subsequent suit unless there are 
some special reasons for holding that the compromise. 
and deeres were void. Durga Prasad y. Narain (2)- 
and Pranal Annee v. Lakshmi Annee (3), relied 
on. [p. 8ll, ool, 9.) ` 

In the previous suit the custom of dhardhura was 
pleaded by the plaintiff and denied by the defendant 
so that an issueon the custom did arise in the case 
which was subsequently compromised by the parties 
and a decree was passed on the compromise: h 

Held, that the decree acted as res judicata on the 
issue of the custom dhardhura between the representa 
tives-in-interest of the parties in the previous suit. 
Said Khanan v. Said Muhammad (4), Pirojehah 
Bhikaji Vandrevalla v. Manibhai Nichhabhai (5), 
Govinda Krishna Yachendrulo Varu Bahadur v, 
Venkata Subbiah (6), Putta Venkata Satyanarayana 
v. Puita Gangamma (7) and Gopalasami Vastad v. 
Govindasami Vastad (8), explained and distinguish- 


e 
Where the custom referred toin s. 2 of the Bengal 
Regulation XI of 3825 exists, ss. 3 and 4 of the 
Regulation are not called into play. [p. 812, col. 2.] 
The words added in para. (vi) of s. 17, sub-s. 2 of 
Registration Act by an amendment madedn 1929 have 
no retrospective effect. Before the said amendment 
every decree or order of a Court was exempt from 
the operation of s. 17 of the Act sothateven if the 
decree affected property worth more than Rs. 100, it 
was not required to be registered. [p. 813, col, 1.1 
F. O. A. against the order of the Second; 
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Additional Sub-Judge of Fyzabad, dated 
October 31, 1935. 

Dr. Qutub Ud-Din Ahmad, for the Appel- 
lant. 

Messrs, Niamat Ullah and Bhagwati 
Nath, for the Respondent. 

‘Judgment.—This is a plaintiff's appeal 
against a decree of the learned Second 
Additional Givil Judge of Fyzabad dated 
October 31, 1935, by which be dismissed 
the plaintiff-appellant’s suit for possession 
of 1867bighas 12 biswas ofland and 
Rs. 2,500 damages. 

The river Gogra, also called Sarju, 
flows west to east between the districts of 
Basti and Favzabad aud while the plaintiff- 
appellant's village Dewaraganj Barar lies 
to the north of the river, the defendant’s 
village Naipnra lies to the south. The 
plaintiff claimed the land in suit on the 
allegations that it formed part of his village 
Dewaraganj Barar and lay to the north 
of the river Gogra but that in 1334 
Fasli the river changed its course suddenly 
asa result of which the land in suit fell 
tothe south of theriver and was at the 
quinquennial settlement of the defendant's 
village in 1334 Fasli treated as part of 
the defendant’s villageand designated as 
Manjha Naipura. The plaintiff's case 
was that there was no custom of dhardhura 
between the villages of Dewaraganj Barar 
and Naipura and that even if it be 
assumed, which is not a fact, that the 
disputed land accreted to Naipura gradual- 
dy, still the plaintiff was the owner of it 
by reason ofthe fact that it emerged 
at its old place and still formed a portion 
of the plaintiff's village. He also relied 
on r. 4, ol, 20f Bengal Regulation XI of 
1925 and averred that he was legally entitl- 
ed to possession of the land by law also. 
The damages were claimed in respect of 
jhau and kusehri plants that grew on the 
land insuit and were said to have been 
wrongfully disposed of by the defendant. 

The suit was contested by the defendant 
mainly onthe ground that the custom of 
dhardhura exists between the parties’ 
villages. The defendant did not admit 
that there was a sudden change in the 
course of the river in 1884 Fasli and 
pleaded that he had heen in possession 
of the land for more than twelve years and 
that the suit was barred by res judicata 
and estoppel. On the pleas raised by the 
defendant fifteen issues were framed by 
the. learned trial Judge. In the present 
appeal we are, however, concerned with fhe 
following-issues: - eR 
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1. Whether thelands in suit appertain- 
ed to the plaintiff's village as surveyed in 
1860 as alleged? If so, to what effect ? 

6. Whether there is a custom of dhar- 
dhura as specificaliy alleged in oral 
pleadings? If so, whether it bars the 
Plaintiff's claim ? 

7. Whether Ex. A-4 bars the plaintiff's 
claim 

(a) by way of res judicata, 

(b) as an agreement, or 

(c) by way of estoppel as alleged ? 

8. Whether Ex. A-2 as an agreement 
was : 

(a) without consideration, 

(b) confined tothe parties to the agree- 
ment, or 


{c) illegal being in contraventicn of 
ss.3 and 40f the Bengal Regulations as 
alleged. 

ll. Whetherthe decree Ex. A-f was 


passed in terms of the compromise Ex. A-2 ? 
If so, whether 

(a) it went beyond the scope of the 
suit; 

(b) is unenforceable against the plaintiff, 

{e) is inadmissible in evidence, or 

(d) is beyond the jurisdiction of this 
Court as alleged. 

We take up the sixth issue first. 

Jt was agreed thatthe custom of dhar- 
dhura meant that the main stream of the 
river would always remain the boundary 
between the two villages in question 
irrespective of the fact that the change in 
the course of the river is gradual or 
sudden. Inother words, land thrown out 
by achange in the courseof the river 
would, by custom, appertain tothe village 
in proximity with which it comes out of 
the river. We find that the question of the 
custom of dhardhura between tLe dis- 


_tricts of Basti and Fyzabad came up for 


consideration before the Settlement Officer 
in 1766. In that year Malik Hidayat Husain 
talukdar and proprietor of Mauza Asupur 
in the Fyzabad district brought a suit 
against the Raja of Bansi in respect of 
some alluvial land which went over to the 
Basti side by a change in the course of 
the Gogra. Inquiries asto the existence 
of the custom of dhardhura, were set on 
foot by the settlement officer and on 
February 20, 1866, the Sadr Qanungo 
submitted a report (Ex. A*6) mentioning 
the names of six zemindars whose state- 
menis he had taken and stating that the 
eusiom of dhardhura existed between the 
two districts and re-counting several 
instances in which the custom Had been 
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enforced. On the next day, that is, 
February 27, 1866, he submitted another 
report (Ex. A-/) after making inquiries 
from seme terants the gist of whose state- 
ments he submitted in his report as 


follows : 

“The exact number of years is not known but 
about sixteen years ago the course of the river 
was towards north and manjh had emerged out 
towards south and at that time we were in 
possession and occupation of the said manjh. 
Now the course of the river has, for about the 
aforesaid years, been towards the south near the 
village and manjh has emerged out towarde the 
north and sincethat time the said manjh has 
been in possession and occupation of the inhabi- 
tants of Babwapur (sic) pargana Soli, district 
Basti and we are notin possession. The custom 
of dhardhura hasbeen prevalent from times old, 
i.e, has ever been prevalent. This manjh is two 
kasis in length from the eastern boundary of 
Bantpur to Ohandipur” 

On April 9, 1866, the Settlement Officer 
delivered judgment in Malik . Hidayat 
Husain’s case in which he summed up his 
findings as follows : 

“I will now briefly sum  up'the result of the 
enquiry as contained in the joint memo of 
January 20 last, in these proceedings. The 
Shastras of the Hindu, the treaty of January 14, 1812, 
made by the British and Oudh Governments, the 
decisions of the Agra Saddar and the enquiries 
now prosecuted in seven districts through which 
the river Gogra passes for a distance of more than 
200 miles, all goto prove (J) that custom is the 
tule to follow in cases such as this, and (2) that the— 
I may say—invariable custom is that the main stream 
is the boundary.” . : 

On these tindings the suit of Hidayat 
Husain for possession of the alluvial land 
as belonging to his village was decreed 
(Ex. A-8), The defendant to the suit, who 
was the predecessor-in-interest -of the 
present plaintiff, filed an appeal against 
the decree of the Settlement Officer, before 
the Commissioner of Fyzabad and the 
learned Commissioner by his judgment 
“dated July 25, 1866 (Ex. A-9) dismissed the 
appeal and crnfirmed the decree of the 
Settlement Officer. The learned OCommis- 
sioner said : 

“Under those circumstances the first thing for 
the Settlement Court todo was to ascertain whether 
there was any clear and definite usage of 
shukast paivest immemorially established for 
determining the rights of the proprietors of two 
or more contiguous estates divided by a river, 
The Settlement Court did ascertain the existence 
of such clear and definite usage which governed 
his decision.” 

It appears that after the decision in 
Malik Hidayat Husain’s suit, agreements 
were taken from zemindars whose vi'lages 
lay on either side of the river Grgra 
as to.the observance of the custom in 
future. Exhibits -A-17, A-18 and A-19 are 
instanced of such agreements executed 
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in September, 1866. It appears that the 
present defendant tried to obtain a copy 
ofa similar agreement executed by the 
then zemindar of Naipura but.his appli- 
cation was disallowed as the agreement 
was “quite torn" and “not fit to be 
copied” (vide Ex. A-72), There are, however, 
on record lists of the villages (Exs. A-13, 
A-14 ani A-16) the owners of which 
executed agreements to observe the custom 
of dhardhura in future and the name of the 
Plaintiff's village Dewaraganj Barar is 
mentioned at No. 8 in list A-14. 

The next document relied on by the 
defendant-respondent is the wajib-ul-are 
of the plaintiff's village Dewaraganj Barar 
(Ex. A-23), Paragraph 3 of this wajib-ul-arz 
runs as follows : 


“Custom governing dhar- | On the boundary of the 

dhura (the stream con- | village, oposite to Fyz- 

stituting the boundary | abad district the river 

lines) Gogra lies and the stream 
constitutes the boundary 
line.” 

It was argued by the learned’ Counsel 
for the appellant that the custom of 
dhardhura is not specifically mentioned in 
this wajibeulearz but our reading of 
para 3is that it recites that the main 
streamof the river Gogra will always 
constitute the boundary between the 
villages lying on the two banks, in 
other words, that the custom of dhardhura 
prevails between the two districts. 

We now come to a suit filed by the 
predesgor-in-interest of the plaintiff-appel- 
lant himself, in the Court of the Subordinate 
Judge of Gorakbpur, in 1900 in respect 
of some alluvial land, against the predecessor- 
in-interest of the present defendant (vide 
Ex. A-1). In this suit the plaintiff's 
predecessor himself claimed the land on 
the custom of dhardhura. Paragraph 3 of 
the plaint runs as follows :— 

“That the custom of dhardhura has from times 
old been observed in respect of parties’ villages 
as well as in respect of other villages situate along 
the borders of the river Gogra which has ever 
been accepted by the ancestors of the parties and 


the said custom has always been entered in the 
Government papers.” 


The defendant to the suit no doubt 
denied the custom but the parties at last 
came to terms and filed a -compromise 
(Ex. A-2) in the following terms »— 

“It has been mutually settled and determined 
for ever amongst the parties that the custom of 
dhardhura shall, as usual, continue to apply in 
respect of the village Dewaragenj Barar of the 
plaintiff and village Naipura of the defendant and 
the land to the north of the river Gogra in the 
Pasti district would continue, to belong to the 


= . 


1939- PASHPAT PRATAP SINGH 


plaintiff and the land to the south of the said 
river in district Fyzabad would belong to the 
defendant, and to this custom there would in future 
be no éxcuse or objection whatever and there 
would be no objection, dispute or argument on behalf 
of any of the parties theland emerged out suddenly 
.or emerged out gradually in front, and none of 
the parties shall be in a position to challenge or 
dispute this in any way whatever in case the river 
branches out into two streams; on the other hand, 
the main deep stream out of the two channels 
of the river Gogra, separating district Basti from 
district Fyzabad shall be taken to be the boundary 
line of the villages of the parties, viz., the village 
of Dewaraganj Barar and village Naipura, mention- 
‘ed above and contrary to this no objection on 
behalf of either of the parties shall be maintain- 
able by any ofthe departments.” 

On this compromise a decree (Ex. A-4) 
‘followed which incorporated the terms of 
the compromiss. We shall deal with. the 
decree and compromise in connection with 
“Issues Nos. 7, 8 and 11. 

Further, we have on record a judgment 
of the Subordinate Judge of Fyzzbad 
dated November 15, 1926 (Ex. A-20) in 
‘a suit betweeu other parties, zemindars 
‘of villages on either side of the Gogra 
‘in which also the custom of dhardhura 
‘was the basis of the suit and Issue No. 1 
‘in the case was specifically framed. on 
‘the question of the existence of the custom. 
- The learned Judge held as follows :— 

“The deep stream rule is therefore established 
; as against the sbsentees particularly in view of 
its judicial recognition in the Maharaja of Ajodhiya's 
suit against the Raunahi zemindare (Exs. 46 and 47°). 
And this rule applies whether the manjha is capable 
‘of identification with the old land or not and 
-whether it has appeared by a sudden change in 
the course of the river or by a slow accretion. 
And this custom is an ancient one :Ex 47). This 
disposes of the first issue and thé first part of the fourth 
‘ issue in plaintiff's favour." 

“The case was taken up in appeal to 
-the District Judge of Fyzabad and the 
learned Judge dismissed the appeal by 
his judgment dated July 27, 1927 (Hix. A-21L). 


Besides the documentary evidence referred 
‘to above, we have also the sworn testimony 
of six witnesses V. W. Nos. 1 to 6, five 
of whom are zemindars and one js an 
-agriculturiss and ail of whom swear that 
the custom of dhardhura prevails between 
the parties’ villages. As against this the 
plaintif-appellant could not produce a 
‘single witness to say that the custom of 
dharahura does not exist as between 
Dewaraganj Barar and Naipura. Nor is 
there any evidence to show that the 


zemindar of Dewaraganj Barar was ever, 


in possession of land lying to the south 
of the main stream or thatthe zemindar 
oof. Ndipura was ever in possession cf land 
to north of the main stream. > °° ~ 
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In view of the evidence referred to 
above we have no hesitation in upholding 
the finding of the learned trial Judge that 
the custom of dhardhura obtains between 
the villages of Dewaraganj and Naipura. 

The learned Counsel for the plaintiff- 
appallant relies on Ex. 14, a judgment 
of the Subordinate Judge of Fyzabad in 
saits brought by the present appellant 
against some zemindars and in which it 
was held that the defendants had failed 
to prove the existence of the custom of 
dhardhura and also on Sheo Ram v. 
Pashupat Partab Singh, 8 O. W. N. 866 
(1), by which this judgment was upheld 
in appeal by this Court; but some of 
the evidence which is now before us was 
not before the Bench which decided that 
case. We are in perfect agreement with 
the general proposition of law laid down 
in that case but we consider that in the 
present case there is abundant evidence 
in proof of the existence of the custom. 

We therefore decide this point against 
the appellant. i 

We now take up the seventh issue 
namely whether Ex. A-4, the decree in the 
suit of 1900 bars the present suit. It was 
argued that as the suit of 1900 between 
the predecess rs-in-interest of the parties 
was decided on a compromise, the decree 
in that suit does not operate as res judicata 
in the present suit. We are not prepared 
to accept the proposition that a consent 
decree can never operate as res judicata 
in a subsequent suit. On the other hand 
wa find thatin Durga Prasad v. Narain, 
I. L. R. 4 Lucknow. 181 (2), it was held 
by this Court that a consent decree is 
binding upon the parties and would operate 
as res judicata in a subsequent suit unless 
there are some special reasons for holding 
that the compromise and decree were void. 
In Pranal Annee v. Lakshmi Annee, L, R. 
26 I. A. 101 (3), in which a suit for lands 
by inheritance the defence was that a 
consent decree passed previously was a 
bar, their Lordships at p. 106* said: — 


“The razinama, insofar as it was submitted to 
and was acted upon judically by the learned Judge 


- wasin itself a step of judicial procedure not requiring 


registration; and any order pronounced in terms 
of it constituted res judicata, binding upon both 


(1) 80 WN 866; 136 Ind. Cas 213; 15 R D 486; L R 
12 A (0) 250; A I R 1931 Oudh 369 (2); Ind. Rul. (1932) 
Oudh 85; 7 Luck:179. 

42)4 Luck 181; 115 Ind. Cas. 294; 5 O WN 1034; 
A IR 1929 Oudh 63; Ind. Rul. (1929) Oudh 248. 

(3) 261 A 101 at p 106; 2M 508; 1 Bom, L R 394; 30 
W N 485; 9 M LJ 147; 7 Sar.516 (P O). 5 i 
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the parties to this appeal who gave their consent 
to it,” 


We are therefore of opinion that the 
decree Ex. A-4, though it was passed on 
a compromise, is a bar in res judicata 
in the present suit by reason of the 
fact that the custom of dhardhura was 
‘pleaded by the plaintiff and denied by 
the defendant so that an issue on the 
custom did arise in the case which was 
subsequently compromised by the parties 

The learned Counsel for the apnellant 
has relied on the cases of Said Khanam 
v Said Muhammad. A. I, R. 1930 Lahore, 
487 (4), Pirojshah Bhikaji Vandravalia v. 
Manibhai Nichhabhai, I. L. R. “56 Bom. 
53 (5), Govinda Krishna Yachendrulo Varu 
Bahadur v. Venkata Subbiah, A. I. R. 1929 
Mad., 694 (6), Putta Venkata Saiyanarayana 
v. Putta Gangamma, 11, Ind. Cas. 834 (7) and 
Gopalasami Vastad v. Govindaswami Vastad, 
17 Ind Oas 434 (^). but none of these 
cases lelps him in our opinion. In the 
first case it was no doubt held that s. 11 
Civil Procedure Code, does not apply in 
terms to consent decrees but it was also 
-held that a consent decree has to all intents 
and purposes the same effect as res judicata 
as it raises an estoppel as much as a 
decree passed in invitum. In the Bombay 
case a particular consent decree was held 
not to bar a subsequent suit on several 
grounds, pamley, tbat there was no issue 
raised and no adjudication on the issue 
whether the village was impartible; secondly, 
that parties could not make an estate 
imparlible, which is partible and that 
this is opposed to public policy, and thirdly, 
because the compromise involved the 
interests of a minor and no sanction was 
-granted by the Court to the guardian of 
the minor tO enter into the compromise. 
In the Madras. case of Govinda Krishna 
Yachendrulo Varu Bahadur v. Venkata 
Subbiah. A. I. R. 1929 Mad., 694 (6), it 
was held that the judgment given by consent 
-when there are no pleadings in action does 
AF, operate as res judicata. At p. 69b* it is 
said— 

“From the extract of the judgment in O. S. No. 122- 
.18 given above, itis clear that though the defendants 
appeared in person, they filed no written statement ; 
: they simply confessed judgment and a decree was 
- passed against them forthe balance of the amount 
remaining unpaid.” 

AIR 1930 Lah. 487; 126 Ind. Oas. 570; Ind. Rul. 
(1930) Lah. 762. 

(5) 36 B 53; 12 Ind. Cas, E43; 13 Bom. L R 96. 

(6) A I R1929 Mad. 694; 117 Ind. Cas. 295; a Rul. 
(1929) Mad. 210. 

(7) 11 Ind. Oas. 834. 

(8) 17 Ind. Oss, 434; (1912) M W N 1071, 

| “Page of £. 1. R. 1929 Mad.— [Ed] 
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Then again— 

“Tf so, the question now raised not having been put 
in issue in the prior suit how can a decision in that 
suit operate asres judicata in a subsequent suit”. 

In the case under consideration as we 
have pointed out above, the issue as to the 
existence of the custom was clearly raised 
by the pleadings of parties. In the Madras 
case of Putta Venkata Satyanarayana v. 
Putta Gangamma, 11 Ind. Cas. 834 (7) also 
the issue, the decision of which was sought 
to operate as res judicata, was not raised in 
the previous suit. The lust case of Madras, 
namely, Gopalasami Vastad v. Govindasami* 
Vastad, 17 Ind, Oas. 434 (8) does not also go 
beyond holding that s. 13 of the (old) Civil 
Procedure Code does not apply in terms to a 
consent decree. 

We therefore decide this point also 
against the appellant and hold that the 
decree Ex, A-4 bars the present suit by way 
of res judicata. 

Issue No. 8 involves three questions. 
First, whether the compromise Ex. A-2 was 
an agreement without consideration. We 
are of cpinion that it clearly was not. The 
defendant to the suit gave up his claim to 
the land in suit in consideration of the 
plaintiff to the suit agreeing to abide by the 
custom of dhardhurain future. The second 
question is whether the compromise was 
personally between the parties thereto and 
cannot be enforced against their repre- 
sentatives-in-interest. We see no reason to 
hold so. The learned Counsel for the 
appellant relies on the case of Baboo 
Bissessurnath v. Maharajah Mohessur Bux 
Singh Bahadoor, I. A. Supplementary 
Volume, 34 (9) but the facts of that case 
were totally different from those of the case 
beforeus. In that case an ikrarnama was 
sought to be enforced against a person who 
was neither himself a party to the 
ikrarnama ncr a representative of any 
party thereto. In the present case both 
the parties are representatives-in-interest 
of those who entered into the compromise 
(Ex, A-2). The third question is whether 
the compromise was illegal as being in 
contravention of ss, 3 and 4 of Bengal 
Regulations XI of 1825. We are in agree- 
ment with the finding of the learned Judge 
of the Court below that it would bave been 
illegal if it bad not been found that the 
custom of dhardhura exists as contemplated 
by s. 2 of the said Regulation. As we have 
held that the custom referred to in 8.2 
exists, ss. 3 and 4 ofthe Regulation are not 


(8) I A Sup. Vol. 34; 11 Beng. L R 265; 18 W R 160;° 
3 Sar. 147 (PO). 
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called into play. Issue No. 8 is also decided 
against the appellant. 

As to issue No. 11. The first point 
involved in it is whether the decree Ex. A-4 
went beyond the scope of the suit. It was 
argued that it went beyond the scope of the 
suit in so far that it declared t-e existence 
of the custom of dhardhura. We are unable 
to acceptthis argument. Paragraph 11 of 
the plaint, Ex. A-1 of the suit of 1900 shows 
that a declaration as to the existence of the 
custom cf dhardhura was in fact included 
in the relief claimed so that if the parties 

e made a declaration as to the existence of the 
custom in tha compromise and the decree 
gave effect to that compromise, it cannot be 
said that the decrees went beyond the scope 
of the suit. 


The next point is whether the decree is 
unenforceable against the plaintiff; but no 
question of the decree Hx. A-4 being 
enforced against the plaintiff arises in the 
present suit, 

The third point raised in regard to Ex. A-4 
was that it was inadmissibie in evidence 
as it dealt with property worth 
more than Rs..100 and ought to have been 
registered. We see no force in this argu- 
ment also. -Reliance is placed on the 
words— - 

“Except a decree or order expressed to be made on a 
compromise and comprising immovable property 
other than thatwhich is the subjectematter of the 
suit or proceeding” 


occurring in para. (vt) of 8. 17, sub-s.2 of 
the Registration Act, but these words were 
added to the said paragraph by an amend- 
ment made in 1929 and cannot have 
retrospective effect so as to apply to the 
decree in question. Before the said amend: 
ment every decree ororder of a Uourt was 
exempt from the operation ofs. 17 of the 
Act so that evenif the decree in question 
affecis property worth more than Ka. 100, it 
was not required to be registered. 


The last point in relation to issue No. il 
namely whether Ex. A-4 was beyond the 
jurisdiction of the Court was not pressed 
before us. 

The only other issue on which the finding 
of the Court below was challenged in. the 
grounds of appeal is issue No. 1 which was 
to the effect whether the land in suit 
appertained to the plaintiffs village as 
surveyed èn le60as alleged. The learned 
Judge of the trial Uourt held that the 
plaintiff had failed to prove that the land in 
suit appertained to his village in J860 but 
we are of opinion that itis not necessary to 
decide this question, It is not seriously 
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disputed that the land lying to the north 
of the river Gogra before it changed its 
course in 1334 Fasli appertained to the 
plaintiff's village. ‘Lhe suit of. the plaintiff, 
however, fails on issues Nos, 6,7 and 8 and 
for this reason also it is not necessary to go 
into the question. 


‘t'he appeal, therefore, fails and is dismiss- 
ed with costs. 


D. Appeal dismissed. 


MADRAS HIGH COURT 
Civil Appeal No. 38 of 1932 
September 36, 1937 
Leac#, C. J. AND Mapuavan NAIR, J. 
VARADANARAYANA AYYANGAR— 
APPELLANT 
versus 
VENGU AMMAL AND OTHEBS— 

RESPONDENTS 

Hindu Law — Adoption — Directions in husband's 
will to adopt son— Widow refusing to adopt—Widow, 
whether entitledto be put in possession of estate— 
Executors of will, if can refuse to gire posses- 
sion. 

A Hindu widow cannot be compelled to adopt a 
son, however, strong the direction of her husband in 
his will might have heen. Ifin such a case she 
refuses to adopt, sheis entitled to be put in posses- 
sion of her deceased husband's estate and the execu- 
tors of her husband's will cannot claim to remain in 
possession on tle ground that the widow might sub- 
sequently change her mind and adopt a son in pur- 
suance of her husband's direction in his will. 
Samundass Mookerjee v. Tarinee uy, Uma Sundari 
Dabee v. Sourobinee Dabee (2), Shama Vahoo v, Dwarka- 
doss Vasun (4) and Vanama Akkayya v. Vanama 
Lakshmamma (5), referred to. 

0. A. against the decree of the Court 
of the Suvordinate Judge of Ramnad at 
Madura in O. 8. No, 22 of 1929. 

Messrs. B. Narasimha Chariar and M. E. 
Rojagopalachaniar,for the Appellant. 

Mr. P. N. Appusamy Iyer, for the Respon» 
dents. 


. Leach, C. J.—This appeal arises out of 
a suit filed by the first respondent to recover 
from the appellant andthe second and the 
third respundents her deceased husband's 
estate. ‘I'he tirst respondent is the widow of 
one ‘Tirumala Ayyangar, wuo died on Feb- 
ruary 25, 192l, havıng made a will four. 
days previously. ‘lhe appeliant and second 
and toird respondents are the executors 
under tne will. Ky his will the testator 
airected his widow to adopt his nephew 
Srinivasan and stated thatif Srinivasan's 
fatner refused to give his son in adoption, 
she should adopt anotner boy, The will 
provided that the executors should remain 
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in pcesessicn of the property during the 
minoty of the adopted sen, but on Lis 
attaining majority, they should hand over 
the estate tu him, The will also directed 
that Rs. 10 a year should be spent on 
the expenses of his annual ceremony, Rs. 10 
towards the expenses of the annual cere- 
monies of his two deceased wives and a 
sum of Rs. 3 on the annual ceremony of 
his decedsed guru. The will was drafted 
and executed on the assumption thatthe 
first respondent would fulfil the testator’s 
direction and adopt his nephew Srinivasan, 
or falling him, another boy. The first 
respondent refused to carry out her husband's 
wishes, She alleged that the will had 
been executed while her husband was 
of unsound mind: and -was, therefore, 
invalid. “On July 4, 192], she instituted 
0. 8. No. 405 of 1921 in the District 
Munsif's Court of Srivilliputtur for a declara- 
tion to this effect and for the fecovery 
of possession of the properties. The District 
Munsif held that the testator was of sound 
mind and that the will was a valid one, 
but he refused. to, give the first respondent 


possession of the properties cn the ground . 


that the first. respondent might change her 
mind and adopt a son to her 
husband. In that suit it was alleged by 
the executors. that the testator had in 


fact: adopted Srinivasan . before -he died, . 


but: this was held not to be true. An 


appeal followed: to thé Court of the Sube ; 
ordinale.Judge of Ramnad, who reversed - 
the~-decree . passed ‘by the District -Munsif. 
and ‘ordered the estate properties to: be” 
delivered to the first respondent’ as the” 


widow of the testator. This decision follow- 
ed a finding that the authority to adopt 
had been given to the executors, and there- 
fore, was not a valid autLority. The 
learned Subordinate Judgé agreed, however, 
with the District Munsif that there had 
been no adoption of Srinivasan. The 
matter was. carried to this Oourt (8. A. 
Noz 597 of 1926). This Court, held that- 
the Subordinate Judge was wrong in holding. 
that -the -power of adoption had been given. 
to the’ .executore, The power had .been 
given to the widow. The appeal -was 
accordingly allowed and the parties were. 
left to their respective rights on the. basis. 
of thut the will was genuine. $ 

. On September 29, 1928, the first respon- 
dent filed the present suit in the Subordinate: 
Judge’s Court for a declaration. that. she- 
was: entitled to- the estate, having refused- 
to-adopt:a son to her husband and for 
possession of. the properties with. mesne. 
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profits. The learned Subordinate Judge: 
held thut as she had refused to adopt, she 
was entitled to the estate and that the 
executors were, therefore, bound to hand. 
the properties over to her. This decision: 
is challenged on three grounds: (1) that. 
the decision in the previous suit operated 
as res judicata; (2) that the will created - 
a trust in favour of the executors and, 
they were entitled to remain in possession 
because the first respondent might change. 
her mind; and (3) that on a proper con- 
struction of the will Srinivasan was entitled : 
to the properties as the legates. The plea.. 
that the previous litigation operated as~ 
res judicata cannot be maintained in view 
of the judgment of this Court in B. A. 
No. 597 of 1826. In the previous appeal 
there was much argument on the question 
of what were the rights of the first respons.. 
dent under the will. The Court, however, 
did not consider that it was necessary to 
go into that question, because the first 
respondent's claim was against the will” 
and not underit. This having been pointed., 
out by the Court, the learned Advocates 
agreed that there should be no adjudica- 
tion of the first respondent's claim under. 
the will. So far as that was concérned, the. 
question was left ‘open. There having - 
been no decision on qnestions arising 
under the will, the doctrine of res judicata : 
can have no application here, 

Coming now to the second- point, it is” 
quité clear that the will does not create 
any trust. It directs that the executors 
shall remain in possession of the properties” 
and the income during: the minority’ of * 
the-adopted son, but it is conceded that 
if a son had been adopted, they would 
be bound under its terms to hand all the” 
properties over to him on his coming of” 
age. It is also conceded that on this” 
event happening, the duty of fulfilling the ' 
testator’s directions with regard to the’ 
annual ceremonies would devolve on the 
adopted son, and the executors would have: 
no furthér duties to perform. But it is, 
said that because- the widow has refused. 
to adopt it does not mean that she will 
persist’ in her refusal. She may change - 
her mind, and that pending this uncertain ; 
event the executors are in law entitled to. 
remain in possession. I might mention. 
here that the executors also happen tọ be; 
the reversioners. The argument amounts: 
to this. The properties. must remain in; 
the hands of the executors until the death, 
of the first respondent, because until the- 
breath has departed from her body. she» 
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may change her mind. But a widow 
eannot be compelled to follow her husband's 
wishes in the matter of adopting a son 
Bamundoss .Mookerjee v.-Tarinee (|). Now, 
as a Hindu widow cannot be compelled 
to adopt, however, 
of her husband might have been, is she 
to ba deprived of her widow’s interest in 
his property because she may at some 
later stage decide to follow him behest ? 
The answer to my mind must be in the 


negative, If she says “I refuse to adopt”. 


she is entitled to be put in possession of 
fer deceased husband's estate and it was 
decided so in a case which resembles 
in many respeets this case, Uma Sundari 
Dabee v. Sourobinee Dabee (2). In that 
case the husband directed by his will that 
if his wife (who was enceinte at the time 
the will was made) did not give birth to 
a son, or if she did and the son died, 
she was to adopt a son. She refused to 
somply with his direction. It was held 
shat she was entitled to do go and the 
fact that she did refuse made the direction 
ander the wili for all legal purposes non- 
sxistent. Cunningham, J, observed: 

“We think, however, that the observations of the 
Jadar Court must be accepted as favouring the 
wroposition that sucha legal obligation cannot be 
«rested; and the remarks of Peacock, O. J. in 
Prasannamayi Dasi v. Kadambini Dasi(3}, are an 
aithority for the view, that the widow's refusal to 
somply with such a direction is no ground of 
arfeiture as regards her rights of inheritance. 


We cannot, therefore, regard the language of the .., 


stator having Gréated a trust which the widow 
4 legally bound tOéarry out. She isat liberty to 
somply with her husband's directione or not as 
ihe pleases; and her omission or refusal to do so 
6 no bar toher rights of inheritance. Accordingly 
rhe contingency for which the will provides not 
waving occurred, and there being no gift over, the 
‘estator must be regarded as intestate and his widow 
«s heiress-at-law entitled to succeed.” 

In the case before us there is no gift 
ver. A similar decision was given by 
Sargent, J. in the case of Shama Vahoo 
+ Dwarkadoss Vasan (4), and by Devadogs, J. 
u Vanama Akkayya v. Vanama Laksh- 
namma (5). There is, therefore, ample 
suthority in support of the decision of 
ko trial Court. As I have mentioned, 
ke will was drawa up and executed on 
ke basis that she would adopt. She has 
‘efused to adopt, and therefore she is 
ntitled to receive the properties as on 
mtestacy. ` 
(1) 7.1 A 189; 1 Sar, 616 (P O). 

(2) 7 © 288, 


) 
(3) 3B LR 90. 
(4) 12 B 202. 
(5) 27 L W 370;110 ind. Oas, 186; (1928) M WN 
70; AIR 1928Mad. 356;1L. T 40 Mad, 176; 55 M L 
17; 51 M 849. -< 
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The argument that fhe testator did use 
words in his will which warrant the Oourt 
holding that Srinivasan was named as. 
his heir is based on this passage. “In 
accordance therewith, [ have hereby 
authorised the said executors to have the 
said Srinivasa,son of Govindan Ayyangar 
adopted after my lifetime and to have 
my funeral rites performed by him.” There 
is here, however, nothing, to support the 
argument and the matter is put beyond 
all doubt by the next passage which is 

as follows: 
“In cases the said Govindan Ayyangar, raises 
any objection to give his son in adoption in the said 


manner, the executors are authorised to seek for 
a proper son elsewhere and to get him adopted.” 


Srinivasan got nothing under the will 
unless the adoption took place, and the 
appellavt’s third argument must, therefore, 
fall to the ground. , 

A further point has been taken which has. 
nothing to do with the other arguments, 
Namely, that the learned trial Judge was 
wrong in only allowing the executors a sum of 
Rs. 516-10-0 as costs of the previous litigation, 
The executors say that they should be allowed 
a sum of Rs. 1,0387-5-0 which isthe amount 
actually spent by them in this litigation. 
The learned Subordinate Judge has given 
very good reasons why he did not allow 
the full claim. In the previous suit the 
executors,as [ have indicated, set up a 


“case that Srinivasan had, in fact, been 


adopted by the testator before his death.: 
This was found to be untrue and as they. 
had put iorward a false plea the learned 
Subordinate Judge held that they were 
not entitled to all that toey had spent 
in the litigation. I consider that this is. 
a proper decision. The objection to the 
decree ın this respect must, therefore, also 
be dismissed, eet 
As the appeal fails, it must be dismissed 
with costs in favour of the first respondent. 


Madhavan Nalr, J—I enlirely agree, 
but as the point of Hindu Law argued 
before us is of some importance and as 
there has been no express decision by 
any Bench of this Court, 1 wish to adda 
few words. Adoption by a Hindu widow 
is a power which she exercises in her 
own right, but she exercises that power 
under direction from her husband or by 
obtaining the consent of the nearest 
sapindas. But this power she cannot be 
compelled to execute. The fact that a 
boy to be adopted is mentioned in the 
will of her husband does not, in my opinions. 
affect the question. In this connection .a 


big: 
passage from Mayne’s Book may be use- 
fully referred to The learned author 
says: 

“It is no doubt upon the same principle that an 
express authority, or even direction, by a husband, to 


his widow to adopt is, for all legal purposes, absolutely 
non-existent until itis acted upon.” 


I think, it may now be taken that the 
law 16 well-settled that a Hindu widow 
cannot be compelled to adopt, nor willa 
suit lie to enforce her to do s.. The 
Teason is obvious. Adoption is not a 
compulsory religicus obligation whatever 
the moral obligation on the widow may 
be.’ Tnis being the position, what would 


to adopt. The tests of Hindu Law are 
silent cn this point; but there are afew 
decisions on the question, and as these 
have been referred to by my Lord in his 
judgment, it is not necessary for me to 
refer to them again. Of course,the position 
would be different if a trust 
created by the husband in his will. There is 
no foundation for the argument put forward 
in this case that a trust has been created 
under the will. The Chief argument urged 
in favour of the view.that the widow is 
not entitled to get the properties frcm the 
executors is what will nappen if the 
widow adopts at some latter stage? Tue 
ansneris, if she adopts, she will then be 


deprived.of the properties and they will vest . 


inthe adopted son. ‘The purpose for which 


the will has been executed by thé husband. 


has not been found to be enforceable. 
In my opinion the property would, on the 


refusal of the widow to adept, vest in her.. 


I agree with the order passed by my Lord 
the Chief Justice. On the subsidiary points 
also 1 entirely agree with him and Lave 
nothing to add. : 

NB, Appeal dismissed. 


eed 


LAHORE HIGH COURT _ 
Second Oivil Appeal No. 1053 of 1938" 
December 14, 1938 
pe te ABDUL RASHID, d, 
MALAK CHAND-— PLAINTIFE—APPELLANT 
versus > 
Firm HARI CHAND-KISHEN CHAND 


AND ANOTHER— DERBNi ANTS— RESPONDENTS 
Civili Procedure Code (Act V of 1908), 8. 47,0. XXI, 


rr. 58, 63—Party against whom no relief is clavmed,, 


-if proper party to suit, is party to suit for purposes 
of 8. 47—-Objections to attachment, by such party, in 
execution of decree in that sutt dismissed under 
0. XX1, r. 58— Party's remedy, whether by appeal or 

< by suit under O, KAI, T, 63, 


MALAR GnaND v, HART OBaND-KieuRN onaND (LAH) 


had been. 


18410 


Section 47, Civil Procedure Oode, is not necessarily 
confined to disputes between decree-holders on the 
one side and judgment-debtors on the other, Nirode 
Kali Roy v. Harendra Nath (6) and Chuni Lal v. 
Kashibhat Nathabhai iD, relied on, : 

A person who is made a party to the suit and is a 
proper party but no relief is claimed against him, he 
must, by the Explanation appended tos. 47 Uivil 
Procedure Code, be deemed to be a party to the suit 
for the purposes of that section, though he may not be 
a judgment-debtor. Hence ifobjections to attachment 
of certain property filed by such party in execution 
of ‘the decree passed in that suit are dismissed, the 
remedy of the party is only by way of appeal and not 
by a suit under O I, r. 63, even though his 
objections may have been dismissed under O. XXI, 
r. 58, Abdul Sao v Sundara Mudaliar (I), U Kala 


4 E A a ~, v. Ma Hnim U (2), Baijnath v. Uggarsen (3) and* 
be the result if a Hindu widow who was, @) saren ka) 
enjoined by ber husband to adopt refused 


Venkata Krishnayyav. Venkata Narayana Rao (A), - 
distinguished. Saeed Ahmad v. Raza Hussain (5), , 
relied on. E 

S. C. A, from the decree ofthe District 
Judge, Attock at Campbellpur, dated May 
20, 1938, ` 

Mr. Qabul Chand, for the Appellant. 

"Mr. Chandar Gupta for Mr, Achhru Ram, 
for the Respondents, 

Judgment.—Ono January 31, 1930, 
Musammat Lackhmi mortgaged a house with 
Malak Ohand and Laknmi Ohand on behalf 
of ber minor sons Tilak Raj and Krishan 
Lal. It appears that there was a private 
Partition. be.ween Malak Chand and Lukhmi 
Chand and the mortgagee rignts in ques- 
tion fell to the share of Lakhmi Onand. 
On November 16, 1932, Lakhmi Ohand 
morigaged these mortgagee rights in favour 
of toe Firm Hari Ubhand-Kishen Uaand.: 
On October 23, 1935, ‘a suit was brought 
by the Firm Hari Chand-Kishen Ohand 
against Lukhmi Chand, defendant No. 1, 
Malak Chand defendant No. 2, Kishen Lal, 
defendant No. 3, Tilak Raj, defendant No. 4 
and Musammat Lachhmi, defendant No. 5. 
In this suit, the plaintiff claimed a decree 
for Rs. 970 on the basis of the mortgaged 
property againstdefendants Nos, 1, $ and 
4. No-rehef was claimed against Malak 
Chand, defendant No. 2, On July 13, 
1936, the suit of the. Firm Hari Ohand- 
Kishen Oband was decreed. The decree 
was, however, not a mortgage decree, but 
only a money decree against Lakhmi 
Ghand, defendant No.1 for Ks. 970. The 
Firm Hari Chand-Kishen Unand sued out 
execution against Lakhmi Chand anda 
attached the house now in dispute. One 
February 7, i93/, Malak (Chand filed 
objections to the elect that the house in» 
dispute had been ‘mortgaged with hima 
by Lakbmi Chand and that it could be 
Buld in the execution of the decree only 
subject to his mortgagee rights, Toese" 
objections were ‘dismissed on March oy 
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1937. Malak Chand, thereupon, instituted 
the present suis under O. KAT, r. 63, Civil 
Procedure Code, for a declaration to the 
effect that-the house in dispute is not 
liable to attachment and sale without the 
reservation of his mortgagee rights amount- 
ing to Rs..00. The suit was decreed by 
the trial Court. Tae decision of the trial 
Oourt was, however, reversed in appeal by. 
the learned District Judge who held that 
as Malak Ohand was a party to the pre- 
vious suit, he could not institute the present 
Suit and thathis only remedy was to fight 
out the matter in the execution department 
when his objections were dismissed on 
March 5, 1937. Malak Chand has come up 
in second appeal to this Court. 

The learned Counsel for the appellant 
contended that as his objections were diss 
missed under O. XXI, r. 58, Civil Procedure 
Code, the order dismissing the objections 
was not appealable and that his only 
remedy wasto file a regular suit, It was 
strenuously urged that as no relief was 
claimed against Malak Ohand inwhe 
previous suit, he was not a' necessary party, 
and that the lower Appellate Court was 
wrong in holding that Malak Ohand could 
not institute the present suit owing to his 
being a defendant in the previous suit. 
Reliance was placed by the learned Counsel 
on Abdul Sao v. Sundara Mudaliar (1), 
U Kala v. Ma Hnim U (2), Baijnath v. 
Uggarsen (3), Venkata Krishnayya v. Ven- 
kata Naruyana Rao (4), and several other 
rulings which it is unnecessary to mention. 
To my opinion, all these rulings are dis- 
tinguishable. In some of these rulings, 
it was held that the plaintiff was not a 
proper party in the previous litigation; wnile 
in the others the plaintiff's name had been 
ordered to be struck off, and he was there- 
fore not debarred by the provisions of 
8. 47, Civil Procedure Code, from instituting 
the subsequent suit. If a plaintiff is held 
in the previous litigation to be an unneces- 
sary party, it is tantamount to the, removal 
of his name from tue record. No such 
finding was given in the previous litigation 
in the present case. No order was passed 
ordering the removal of the name of Malak 
Chand from the list of the defendants. Ib was 


; (1) 54 M81; 127 Ind. Oas. 803; A IR 1930 Mad. 817; 
59 M LJ ¥32%(1930) M W N 779; Ind. Rul, (1930) Mad, 
1015; 32 L W 836, 


KOLE 110; 101 Ind. Cas, 794; A I R 1927 Rang. 
goat R 1926 Lah, 202; 93 Ind. Oas. 921; 27P LR 


y 4), AIR 1936 Mad. 733; 169 Ind, Cas. 456; 10-R 
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not held that Malak Chand had been 
wrongly joined as a defendant. In these 
circumstances, the rulings relied upon by 
the learned Counsel for the appellant are of 
no assistance to him. In the previous 
litigation, it was alleged by the plaintiff that 
Lakbmi Chand had stated that by means 
ofa private partition he had acquired the 
mortgagee rights of Malak Chand. The 
plaintiff firm, however, could not be sure of 
this and acted wisely in making Malak 
Chand a defendant; so that Malak Chand 
could not subsequently repudiate. the 
decision and bring a suit for a declaration 
that one-half of the mortgagee rights were 
his property and that he was not bound 
by the decree obtained by the Firm Hari 
Chand-Kishen Chand against Lakhmi Chand. 
In these circumstances, Malak Chand was 
a proper party in the previous litigation. 
‘The question involved in the present 
appeal has been exhaustively discussed in 
the judgment of the learned Chief Justice 
of Allahabad in Saeed Ahmad v. Raza 
Hussain (5), at p. 1034 and 1035. In that 
case, a defendant was exempted from the 
suit but his name continued to be on the 
record and appeared in the decree though 
it was noted that he had been exempted. 
In execution of the decree, the plaintiff 
sought possession of a house which this 
particular defendant had claimed to be 
his own and in respect of which he had 
been exempted, and the decree-holder was 
resisted by him. The decree‘holdér com- 
plained to the execution Court, and in a 
summary proceeding that Court found 
that the resistance was made without any 
title and at the instigation of the judgment» 
debtors, The objection was ‘accordingly 
dismissed and possession was ordered to 
be delivered. In these circumstances, it 
was held that the order exempting the 
defendant and at the same time allowing 
his name to remain in the decree was tantae 
mount toa dismissal of the suit as against 
him; and by the Explanation appended to 
s. 47, he must be deemed to be a party to 
the suit for the purposes of that section, 
though of course he was not a judgment- 
debtor. Section . 47 is not necessarily 
confined to disputes between decree-holders 
on the one side and judgment-debtors on 
the other. To the same effect are Nirode 
Kali Roy v. Harendra Nath (6), -and Chuni 


(3) 54 A 1031 at pp 1034, 1035; 143 Ind. Oas, 420; A 
I R 1933 All. 57; (1932) A L J 1036; Ind. Rul. (1933) 


All. 255. 
O WN 87; 178 Ind, Oas. 549; 4 I R 1938 


(6) 42 
' Oal, 113; IL R (1938) 1 Cal, 280; 11 RO 367, . 


818 


Lal v. Kashibhai Nathabhai 73 Ind. Cas. 419 
(7). For the reasons given above, I am of 
the opinion that the learned District J udge 
was right in holding that the present suit 
was barred bythe provisions ofs. 47, Civil 
Procedure Code. I accordingly . dismiss 
this appeal. The parties will bear their 
own costs in this Court. The ercss-objections 
were not pressed and are also dismissed. 
No order as to costs. 


S. | - Appeal dismissed. 


(7) 73 Ind, Gas, 419; AI R 1923 Bom. 381:25 Bom. 
LR440, | i oe aks 
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CALCUTTA HIGH COURT 
Appeal No. 24 of.1938 
January 27, 1939 
DeRBYSHIRE, C. J, AND Nasim Att, J. 
SATYAPRIYA BANERJER—Jvpement- 
DEBTOR— APPELLANT 
VETEUS 
KUNDANMULL BABU—Dgorgr-notppr— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XXI, 
rr. 46, 46, s. bl—Member of Provincial Legisiative 
Assembly, whether public oficer—His salary, if 
can be attached under O. XXI, r. 48—Monthiy 
salary cannot be attached before it becomes payable 
at end of month—Debt payable to judgment-debtor 
outside jurisdiction of Court by person not residing 
within jurisdictton of executing Court, if can be 


attached—Decree against member of Legislative 
Assembiy—Receiver of his salary, whether can be 
appointed. i 


_ The mere fact that an elected member of a 
Provincial Legislative Assembly is entitled to 
receive such salary and allowance as may from time 
to time be determined by the Act of ` Provincial 
Legislature under s, 72, Government of India Act of 
1935, does not make him an officer in the service 
or in the pay of the Crown. Membership of the 
Provincial Legislative Assembly cannot be held to 
be an office of profit under the Orown in India 
although they are entitled to salaries and allow- 
ances. Such a member is not, therefore, a public 
officer within the meaning of s. 2, sub-s, 17 a); 
Oivil Procedure Code, and hence his salary cannot 
be attached under O, XXI, r. 48, Civil Procedure 
Oode. Hotlonshead v, Hazleton (1), relied on. |p. 
820, col, 1] 

Before the salary becomes payable, it cannot be 
attached as a debt. Where salary is ordinarily 
payable at the end of each month, until the end of 
each month there is no "debt" in respect of it, 
but only an expectancy of payment, Consequently 
salary of a month cannot be attached before it 
has becomie payable at the end of the month. 
Debi Prosad v. Leuis (2) and Syud Tuffuzzool 
Hossein Khan v. Kaghoonath Prasad (4), rened cn, 
ip. 819, col, 2.) | nel 
` A debt payable to the judgement-debtcr outside 
the jurisdiction of the Ccurt by a person not resi- 
dent within the jurisdiction of the executing Court 
cannot-be attached, The Accountant-Geneial of 
Bengal is located in Oalcutta outside the jurisdic- 
tion of ‘tho Subordinate Judge at Rajshahi ahd 
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salary payable by him to an-M, L. A. within 
Oaleutta cannot be attached by Judge at Rajshahi 
and an order under O. XXI, r. 46, Civil Procedure. 
Code, made by that Judge cannot bind the Account- 
ant-Genersl. Begg Dunlop & Co. v. Jagannath 
Marwari (3), relied on. [ibid.] aes 

Per Derbyshire, C. J—Members of Legislative 
Assemblies must satisfy their debta like other 
people but there are grave objections to the 
appointment of a Receiver of the salary of amember 
of the Legislative Assembly, although it can be 
done ina proper case if no other remedies are avail- 
able to the’ decree-holder. 


. A. Írom the criginal order of the Sub- 
Judge, Rajshahi, dated September 25, 1937. 

Messrs. Jatindra Mohan Chowdhury,, 
Sajani Kanta Nag and Himadri Nath Bist; 
for the Appellant. 

Mr. Phanindra Kumar Sanyal, for the 
Respondent. 

Derbyshire, C. J.—This is an appeal 
from the decision of the Subordinate Judge 
of Rajshahi made on September 25, 1937, 
whereby he held that the appellant Satya- 
priya Banerjee, the judgment-debtor who is 
a member of the Legislative Assembly, 
Bengal, is a public officer, and as such, 
liable to havé his pay attached under 
O. XXI, r. 48, Crvil Procedure Code. The 
learned Judge made an order that the 
Accountant-General of Bengal, should, out 
of the monthly salary of Ks. 150 payable 
to the appellant, remit a sum of Ks. 50 
each month to the Court until the amount. 
under the decree is satisfied. The appel- 
lant is a membercf the Bengal Legislas 
tive Assembly. A decree .was passed 
against him at the instance of the respon- 
dent on May 24, 1933, for the sum of 
Rs. 6,398 on a hand-note, On September 17, 
137, the decree-holder stated that a sum. of: 
Rs. 4,441-4-3 wns still payable under the 
decree and asked for the attachment of 
half of the appellant's salary as a member 
of the Legislative.Assembly. The learned’ 
Judge made the order stated above. The- 
appellant has appealed against that order. 
contending. that he is not a public officer 
and is not liable to have his salary as an. 
M. L. A. attached under O. XXI, r. 45; 
Oivil Prccedure Code. Section 2, subes. 17, 
Civil Procedure Code, defines the words 
“public officer.” It has been contended by. 
the respondent that the appellant comes 
within sub-para. (h), namely : : 

“Every oficer in the service or pay of the Govern- 
ment, or remunerated by fees or commission for 
the performance of any public duty.” ° ; 

‘ine Bengal Legislative Chambers (Mem- 
bers Emoluments) Act, 1937, provides in 
para, 3 as follows : s 

“There shall be paid to each member a salary at 


the, rate of Rs. 150 per mensem with effect from thes 
date on which he takes his oath.” ka 
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Section 4 of the same Act provides for 
certain allowances to be paid to members. 
It is true that the appellant receives renu- 
neration is respect of his membership in 
the Legislative Assembly. The questioa is 
whether he is anoficer within the mean- 
ing of s. 2, sub-s. 17 (h), Oivil Procedure 
Ocde, In Hollonshead v. Hazleton (1) the 
question arose whether in bankruptcy pro- 
ceedings in Ireland a member of Parila- 
ment could be ordered to pay a sum of 
£200 a year out of his salary of £400 a 
year as an Member of Parliament to 
“the Official Assignee in Bankruptcy. It 
was held by the House of Lords 
that a Member of Parliament could be 
ordered to make such a payment. Dar- 
ing the discussion there was some con» 
sideration, not very extensive itis true, of 
thé position of a Member of Parliament.. 
At p. 460* Lord Parker of Waddington’ 
said: “The payment is made to and 
received by every member virtute oficii.. 
.” That sentence clearly suggests tnat a 
Member of Parliament is the holder of an 
office. However on p. 439* Lord Atkinson 
used these words: : 
““Palles O. B. in his judgment laid it down that: 
this sum of £100 per aanum is expressly given to 
each Member of Parliament virtute ofiéii, and is 
Payable out of State funds to enable them to sup-. 
port the office with the degrea of dignity due to it, 
and for that reason is inalienable. Itis certainly 
given to the members because they are members, 
but with infinite respect for that most distinguish- 
ed Judge, I doubt very much whether membership 
of the House of Oommons is, within the meaning 
of the principle’ of law and public policy to which 
he refers, an office of State at all.” et 

We have hore two passages from the 
speeches from distinguished Law Lords’ 
which appear to be in opposition. Having 
regard to the fact that Lord Atkiosoa was: 
specitically considering the question wne- 
ther membership of the House of Commons 
was an office and Lord Parker was but 
referring to the matter incidentally; I have 


«ome to the conclusion that I ought to be 


guided.in this respect by tne words of Lord 
Atkison and to take tne view that mem- 
bership of the House of Uommons and 
similar institutions is not an odite. I tiad 
support for taking that view in tnis case in 
khe provisions of tae Government of India 
Act, 1935, under wnich the Bengal Provin- 
cial Legislature is set up. Section 69, 
subes, 1, provides : 

“A person shall be disqualified for being chosen 
as, and for boing member of Provincial Legisla- 


(1) (1918) 1 A O 428; 85 L JP O 60; Il; L T: 
292; 1916) H B R 85; 60 S J 139%; 32T L R177... 
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tive Assembly or Legislative Coungil—(a) if he’ 
holds any ‘office of profit under the Orowa in India, 


other than an office declared by Act of thé Provin- 


cial Legislature not to disqualify its holder.” 


Section 72 provides: 
“Members of Provincial Legislative Assemblies 
and Legislative Councils shall be entitled to receive 
such salaries and allowances as may from time. td 
tima be determined by Act of the Provincial. 
Legislature . ,. .” , 

If membership of the Legislative. 
Assembly were an offics under the Crown, 
it appears tome that each member of it 
receiving a salary contemplated bys. 72, 
would be disqualified from sitting in it by. 
the provisions of s. 69 (L) (a). Suc cannot 
be the position.’ I am therefore of opinion 
that a member-of the Legislative Assembly 
is not an officer in the service or pay of 
the Crown or remuneratad by fees or com- 
mission for the performance of any public 
duty. Oonsequently he is not a public oficer 
within the meaning of the Oode of Vivil 
Procedure. Therefore the order waica has 
been made by the learned Judge for the 
attachment of`a part of the appellant's 
salary under O, XXI, r. 48 of the Code, which, 
provides for the case of the attachnent of 
the salary of a public officer cannot stand, ` 
: Is must be borne in mind that as the. 
suit herein was instituted before June |, 
1937, the law applicable in this case i: 
that which existed before s: 60, Vivil, Prd-' 
cedure Code, was altered by Act IX of'1937,, 
It has been saggested that the order: 
appealed from might be supported under 
O. KAL, r. 46, Cıvıl Procedure Code. Ido’ 


. not think s>. Order XXL, r. 46, provides for’ 


the attachment of a “debt.” In this casé* 
the appellant's salary is ordiaarily payable” 
at the end of each month, and until- the. 
end of each month taere is no “debt” igh 
respect of it, only an expectancy of pays, 
ment. At the time this order’was madé,_ 
(September 25, 1937) there was no “debt,” 
This was the ratio decidendi in Debi" 
Prosad v. Lewis (2) waere a decree-nolder 
applied on Novembar. 13, 1907, for the” 
attachment of the salary for November 
of the judgment-debtor woo was a 
lawyer's clerx. Tne Oourt held that the’ 
unearned salary of a private ‘servant in. 
whole or in part wags not liable to attach 
ment in advance. : 

Again the Accountant-Gəneral of Bengal ` 
is located ia Oalcatta outside the jursdic- | 
tion of the Subordinate Judge at Kajshabi, 
aad .as poiated out by Nasim Ali, J. during” 
the argument, an order under O. XXI, r, 46, , 
made by that Judga could not bind the 


(2) 31 A 304; Lind, Oas, 186; 6 AL S222 . 
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Accountant-General: see Begg Dunlop & 
Co. v. Jagannath Marwari (8, at pp. 112 
and 113. Order XXI, r. 4>, was designed to 
overcome the obstacles just -mentioned to 
attaching future salary payabls outside the 
Court's jurisdiction. But it only applies to 
the salaries of public officers, railway ser- 
vants and the servants ol Local Authorities. 
The amendments to s. 60, Civil Procedure 
Code, introduced by the Act of 1937 may 
alter the position somewhat in a case of this 
kind but as pointed out above, they do not 
apply here, because the decree herein was 
made before June 1, 1937. It has been 
suggested that this Court might appoint a 
Receiver of the calary of the appellant. I 
do not fee] disposed to accede to that sug- 
gestion, Members of Legislative Assem- 
blies must satisfy their débts like other 
people but Ican see grave objections to 
the appointment of a Receiver of the salary 
of a member of the Legisiative Assembly, 
although I do not say that it could not be 
done in a proper case if no other remedies 
wefé available. In this case the decree- 
holder has other remedies open to him if he 
is prepared tomake use of them. In my 
opinion this appeal should be allowed and 
the order appealed from set aside. The 
appeal is allowed with costs, hearing-fee 
being assessed at four gold mohurs. 

Nasim Ali, J.—I agree with my Lord, 
the Chief Justice, that this appeal should 
be allowed, The order of thé Subordinate 
Judge for attachment of the appellant's 
salary cannot be supported under O, XXI, 
r. 48, Civil Procedure Code. The mere fact 
that an elected member of a Provincial 
Legislative Assembly is entitled to receive 
such salary and allowance as may from time 
to time be determined by the Act of 
Provincial Legislature under s. 72, Governe 
ment of India Act of 1935, does not make 
him. an officer in the service or in the pay of 
the Orown. Membership of the Provincial 
Legislative Assembly cannot be held to be 
an office of profit under the Crown in India 
although they are entitled to salaries and 
allowances. If the two sections, namely ss. 69 
and 72, Government of India Act are read. 
together, there cannot be any doubt that 
the membership of Provincial Legislative 
Assembly or Legislative Council is not an 
office of profit under the Crown. I am in- 
clined to think that these salaries and 
allowances are given to a member not to 
enable him to make a profit but to enable 
him to maintain his position and dignity 

(3) 39 0.104 at pp. 112 & 113; 11 Ind, Cas, 417; 14 O 
L J 288;16 O W N 402, 


satiabatya BANgRJÊB ts KUNDANMULL BABU (GAL) 


“18310 


as a member of the Provinci:l Legislative 
Assembly or Provincial Council. An elected 
member of the Provincial Leg slative 
Assembly or Provincial Council cannot be 
said to have been appointed for a remunera- 
tion to discharge public duty. My conclu- 
sion therefore is that the appellant is nota 
public officer and, consequently his salary 
cannot be attached under O. XXI, r. 48 of 
the Code. The order of the Subordinate 
Judge. cannot also be supported under 
O. XXI, r. 46 of the Code. That rule con- 
templates the attachment of a debt not 
secured by a negotiable instrument. There 
are two objections to the attachment of the 
appellant's salary under this rule. In the 
first place, that rule contemplates the attach- 
ment of a debt. 

“An existing debt, though payable on a future 
day, may be attached whilst a salary, wages, or 
money claimed accruing due, may not... .Syud 
oh eas Hossein Khan v. Raghoonath Prasad (4) 
at p.. 50. 

Before tke salary becomes payable, it 
cannot be attached asa debt. In the case 
cited above, their Lordships of tne Judicial 


Committee aiso observed : j 

“If the creditor desires to have the security on 
the receipt of salary as it accrues, that can be. 
effected only by contract with the debtor and arrange- 
ment with him and not by attachment by an act 
of-the Court.” 8 


An exception, however, has now .bee 
made in the Uivil Procedure.Code so far as. 
the salaries of public officers are concerned. 
Tne amendments of the Oivil Procedure 
Code, however, do not_in any way affect the 
observations of the Judicial Committee in 
the above case so far as the question of the 
attachment of the salary of the person 
other than a public officer is concerned. 
Further, a debt payable tothe judgment 
debtor outside thé jurisdiction of the Court 
by a person not resident within tne juris- 
diction of the executing Court cannot 
be attached: Begg Dunlop & Co v. 
Jagannath Marwari (3). Here the money 
is payable to the appellant within the 
Original Jurisdiction of this Court. The 
officer who makes payment, namely the 
Accountant-General of Bengal, also resides 
w.thin the jurisdiction of tois Court. Asa 
debt, therefore, his salary. also cannot be 
attached under v, XXI, r. 46 of the Uode. 
J, however, «Xpress no opinion on the ques- 
tion as to whetner ihe respondefit has got 
any oiher remedy open to nun in order to 
enable him.to have his decree satistied from 
the salary of the appellant. 

Appeal allowed, 


8. ; 
(4) 14 MI A 40 atp.50;7 Beng. 1, R 186; 2 Suther. 
484;2 Sar. 656 (P U). 
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Legal Practitioner—Duty of—Admission by— 
-Whether binding on Party—Res judicata — Former 
decree hell res judicata—Admission of document by 
Counsel held did not make former decree consent decree 
°—Oudh Fent Act (XXII of 1886)—‘ Under-proprie- 
tor," if covers perpetual lessee holding land with 
heritable and transferable rights—Lease— Construc- 
tion--Transfer of Property Act (IV of 1882}—Ap- 
plicability of, where no specific law ie available— 
Words in lease “ perpetual” and "for ever”, 
meanings of—~Expression ‘ generation to generation” 
whether means heritable and transferable estate— 
Transfer of Property Act(IV of 1882, s. 111 (f)—- 
Abandonment— Denial of landlord's title—Forfeiture 
—Defendant's assertion that they were holding 
under heritable and transferable lease, whether 
amounts to declaimer of landlord's title—Accepting 
rent after forfeiture, if  wainer—Limitation Act 
(FX of 1908), Sch. F, Art. 12)—Mere relief for 
declaration—Article applicable. 

A Counsel appearing in a case from the very 
nature of his duties and for the purpose of a 
proper conduct of the case must be deemed to have 
implied authority to admit or deny a document, 


to press or withdraw an issue in the case, 
to examine a witness oor call no witnesses 
and do such other acts which are re- 


quired for the proper management and conduct of 
the trial. Sheonandan Prasad Singh v. Hakim 
Abdul Fateh Mohamed Reca (3), relied on: 

Held, that the plaintiff was bound by res judicata 

by the findings in the former suit to the effect 
mhat the plaintiff's predecessor had granted the 
mOhak to the predecessor of the defendant by patta 
«dated March 11, 1859, that the original patta was 
wiost and the secondary evidence thereof was ad- 
En and duly proved and that the patta con- 

erred heritable rights in the Chak on the 
grantee. : 

Held, also that the plaintiff in the former suit 
was bound by the admission of the genuineness of 
he documents in queetion by his Counsel and that 
his fact did not make the former decree a con- 

«ent decree. Raja Muhammad Mumtaz Ali Khan v. 
Sheorattanjir (1) and Ram Autar v. Raja 
Wiukammad Mumtaz Ali Khan (2), explained and 
walistin guished. 

The definition of the word “ under-proprietor “ as 
tiven in Oudh Rent Act covers the perpetual lesces 
«olding land with heritable and transferable rights. 
+ may be that the word “under-proprietor” is a 
veneral term and is applicable to all persons 

«olding land on payment of rent with heritable 
nd transferable rights, howsoever those rights may 
wave been agquired. The under-proprietary right 
18y be created in many ways, for instance, under 

mbo Oudh Sub-Settlement Act by a declaration 
nder s. 107-H of the Oudh Rent Actin a suit 

37 assessment of rent or by the sale of an under- 
reprietary interest by the proprietor having carv- 
d it out of his proprietary rights in land. A 

—=mdlord may as well create an under-proprietor by 


. 
* 
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executing a perpetua! lease. The finding that the 
persons hold under perpetual lease conferring 
upon the lessees heritable and transferable rightsis 
inconsistent with the finding that they are not 
under-proprietora fp. 827, col. !.] 

Tn the absence of any specific law on question of 
lease the Court would be justified in referring to 


< the provisions of the Transfer of Property Act as 


embodying the rules of equity, justice and good 
conscience’which would be applicable. (p. 827, col. 2.3 

In order to give a correct meaning to the words 
used in the lease for the purpose of defining the 
Tights of the lessee, it is necessary to refer to 
certain attendant circumstances, [ibid.] 

It is always dangerous to interpret a document 
with reference to the interpretstion placed upon 


another document made in different circum- 
stances. [p. 828, col, 2.] 
The words “ perpetual" and “for ever" are 


words of flexible amplitude and if the circumstance 
under which the instrument is made and the sub- 
sequent conduct of parties show an intention with 
clearness and certainty thata heritable and trans- 
ferable grant was made,,then it is open tothe Court 
to give that meaning to these words. [ibid] 

The words “perpetual lease granted for ever” in the 
lease held stood for the words “perpetual lease enjoy- 
able from generation to generation in proprietary 
rights (that is, under-proprietary rights). [ibid.] 

The words “generation to generation” which should 
be readin a lease for the words “forever”, have 
acquired a technical meaning in India, Raja Ramesh- 
war Bakhsh Singh v. Arjun Singh (4) and Aziz-un- 
Nissa v. Tassadduk Husain Khan (5), distinguish- 


ed: 

Held, that the fact that the lease was executed in 
gattlement of a dispute relating to proprietary title, 
wasa very strong circumstance in favour of holding 
thatthe transferor intended to transfer all his in- 
terest in the property, 7. ea heritable and transfer- . 
able estate. Thakur Harihar Bakhsh v. Thakur 
Uman Parshad (6), Sheo Bahadur Singh v. Bishunath 
Saran Singh (7), relied on. Nand Ram v. Amanat 
Fatima Begam (8', Mohamad Abdul Karim Khan v. 
Niwaz Singh (9) and Hira Lal v. Gajraj Kuer 
(1) distinguished. [p. 829, col. 1.] h 

[On a consideration of all the attendant circum- 
stances, the languageof the lease in dispute and the 
conduct of the parties subsequent to the time when 
the lease was granted, the Oourt came to the con- 
clusion that by the leasea heritable and transferable 
interest in land was granted to the grantee which for 
the purpose of this case amounted to under-pro- 
prietary rights.) [p. 830, col. 2.] | 

Setting up permanent rights of tenancy is not the 
denial of the proprietary rights of the lessor. [p, 831, 

5 


The denial must be inclear unmistakable terms. 
Where a tenant admits that he does hold as a tenant 
of the person who claims to be his landlord, but dis- 
putes the terms of the tenancy, and sets up terms 
more favourable to himself, he does not, though he 
fails in establishing a more favourable.tenaacy so 
far deny the landlord's title as to work a forfeiture, 
Maharaja of Jeypore v. Rakmini Pattamahevi (18), 
followed. 

Held, that the assertion of the defendants that they 
were holding under the lease conferring upon the 
lessee not only heritable but transferable rights as 
well, did not amount to a disclaimer of the title of the 
plaintiff, andeven if there was any forfeiture under 
the principle of s 111 (g) (2) of the Transfer of Pro- 
perty Act, it was waived by the acceptance of rent 
by the plaintiff which became due since the forfeiture, 
Kali Krishna Tagore v. Fuel Ali Chowdfury (19) . 
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and Bengal, Nagpur ` Railway Co., Ltd. v. Firm 
de Biseswar Lal (20), relied on. fp. 832, cols. 

‘For B. mere reljef for a declaration the article 
applicable would be Art. 120 of the Limitation 
Act. .[p..832, col: 2 


j f 
~O: Á. -against the decree of the Civil. 


Jpdge,, ‘Bara .Banki, dated February 6, 


-Mesets. PL Banerji, H. Husain, Durga 
Dayal and H. H. Zaidi, for the Appellant. 

‘Messe. M: Wasim, Nawab Ali and Ali 
Hasan, for the Respondents. 

‘Judgment. —This is a plaintifi's appeal 
arising out of asuitfor possession. The 
property in suit consists of a- village 
called Ohak Rabramau, which forms part 
of . taluga : Ramnagar Dhameri in the 
district of , Para Banki, of which the 
pisintif-appéllens i is. the present holder. 





“gel a , gi 
= i Salar Bakhsh 
EEE . ; Ti; JJ ng 
aan I a Imam Ah Masnad Ali. 
ete a Ghulam Dastgir ` 
i I 
7 | 
A Mubarak Ali Musammat Aziman 
te | (defendant No. 1 (d)). 
2 | |. | : | | |. 
jp Badral Hasan Maqbul Hasan Nazir Hasan Nurul Hasan Musammat Musammat | ” 
| | defendant. ` (defendant Sabira Hajira, 

“Misbahul Shariful Hasan No. 1 (a). No, 2) (defendant (defendant 
3 „Hagan dead. (defendant _ Musammat “No. 1 (b). No. 1 (e). 

. No. 3.) . dJasim-un-nisa, . . 

widow (defendant ‘ 

oe “No. 2 (d). 
: i | a 
> | Tapel akuna Afzal Ahmad Akhlaq Ahmad Musammat Musammat Musammat 

. (defendant (defendant (defendant - Hamira Jamila Sadiqa 
ies No; 2(@). No. 202) No 2 (e). : artenn (defendant (defendant. - 

No. 2 (e)) No. 2 (7)). No. 2 (9)). 


Ta 1858 Raja Sarabjit Singh, ‘the pre- 
decessor-in-title of the plaintiff and the 


original daluqdar of the taluga Ramnagar - 
were . 
the settlement . 
ofthe village in dispute atthe time of the. 


Diameri, ‘and Ghulam Dastgir 
béth- rival . claimants for 
second summary settlement. On December 
4; 1858, the Raja 
a “letter to Ghulam Dastgir (Ex. A-6) 
referring to the cordial relations that had 
subsisted between them and also to the 


-fact ‘that other'‘pérsons were likely to put’ 
forward claims tothe Chak and promising’ 
to. givehim alease of the entire Chak. 


for‘ever:in- case Ghulam Dastgir made 


-efforts. oas- to bring about the settlement . 
“ofthe Chak with the Raja. Ghulam Dastgir: 
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is said to have written ` 


183 10: 


The suit as originally” filed was against 
three defendants, i.e. Mubarak Ali, Nurul 
Hasan and Shariful Hasan. During the 
pendency of the suit, Mubarak Ali and Nural 
Hasan, defendants Nos. | and 2 died and 
defendants Nos. 1(a)to 1 (dy and deten- 
dants Nos, 2 (a) to 2(g) were brought on the 
record as their legal representatives, 
respectively. A pedigree of the family 
of the defendants may be given here fora 
proper application of the facts necessary . 
forthe decision of this case. This pedigree- 
may be taken as admitted between the. 

_ parties inasmuch as the portion from 
Ghulam Dastgir downwards was admitted < 
on behalf of the-plaintiff in oral pleadings | 
and no part of it has been questioned betore: 
us in appéal : 


MUHAMMAD MURAD. 





on December 23, 1858, filed an application, 
whichis included in the- summary settle-. 
ment file of.the village, claiming settlement 
of the Chakin his favour on tke basis of 
tis ancestral rights. After statements: 
had.been made by one Jawahir karinda 
ont behalf of the Raja and by Ghulam 
Dastagir, to which reference will be made 
later on, the application of Ghulam Dasta- 
: gir was consigned to records, and settle- 
ment-of the village was made with the 
Raja, who executed a qabulift and an 
agreement in. respect of it in favour of 
the Goverment onthe same date (vide 
Exs. A-117 and'A- 118). - 

The defendants’ 2ase is that soon after 
the Raja in fulfilment of his promise . made 
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‘earlier executed'a perpetual lease in favour 
of Ghulam Dastgir on March 11, 1859, cone 
‘ferring upon him heritable and transferable 
rights inthe village. Tke plaintiff's case, 
on the other hand, as disclosed in the oral 
pleadings, is that the village was granted 
by the Raja orally to Ghulam Dastgir as an 
‘ordinary thekadar on payment of an annual 
rent but he was unable to give its 
‘date, $ 

Ghulam Dastgir died in 1875 and was 
‘succeeded by his son Mubarak Ali. The 
-Raja's estate came under the superinten- 

“dence cf the Gourt of Wardsin 1888 and 
‘soon after a dispute arcse between 
“Mubarak Ali aad the Court of Wards in 
‘respect of the village in suit. The Deputy 
‘Commissioner took possession of the Chak, 
excepting the sir plots, by force and 
‘served a notice upon him for his eject- 
ment from the sir plots. Mubarak Ali filed 
a suit under s. 9of tte Specific Relief Act 
for possession of the village, excepting 
the sir plots,and obtained a decree on 
January 31, 1890, and successfully con- 
tested the notice of ejectment issued by 
the Court of Wards with the result that 
he was restored into the pssession of the 
entire Chak Rahramau. The Court of 
Wards then on August 8, 1°93, instituted 
a suit for possession of the village against 
Mubarak Ali in the Court of the Subordi- 
nate Judge of Bara Banki. The trial 
Court held that the plaintiff had treated 
the defendant asa tenant and was not 
entitled to a decree for possession hut it 
decreed the suit declaring that the defen- 
dant had no right to hold the Ohak 
Rahramau after his father's death. In 
appeal the late Court of the Judicial 
Oommissioner of Oudh allowed the appeal 
and dismissed the suit in its entirety. This 
judgment of the Judicial Commissioner's 
Court is Hx, A-25 and will have to be 
referred to again later. During the 
pendency of the above-mentioned suit, the 
Court of Wards sued Mubarak Ali for 
arreare of rent also, 

On January 1, 1923, Mubarak Ali made 
` an oral gift of the Obak in dispute in favour 
of Nurul Hasan, the predecessor-in-interest 
of respondents Nos. 2 “(a) to (2) (g) and 
Sharifu] Hasan, defendant No. 3, and it was 
followed by the delivery of possession in 
favour of° the donees. The village in 
question was entered in the name of 
Mubarak Ali as a pukhtadar and so on 
mutation being allowed the donees were 
also entered as pukhtadars of the village. 

“In the year following Mubarak Ali filed a 
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suit for a declaration that the gift by him 
in favour of Nurul Hasan and Shariful 
Hasan was fictitious. Nurul Hasan and 
Shariful Hasan confessed judgment and a 
decree as prayed hy Mubarak Ali was 
passed in the suit. During the pendency 
of this suit, the donees had appliedin the 
Revenue Court for correction of papers on 
the ground that they should be entered 
as under-proprietors and not as pukhtadars. 
This application was opposed on behalf of 
the /alukdar and the proceedings ultima- 
tely terminated by the order of the Board 
of Revenue dated November 11, 1925, 
which held that the transfer by Mubarak 
Ali in favour of Nurul Hasan and Shariful 
Hasan was invalid in law and directed 
the name of Mubarak Alito be entered as 


holding under a heritable but non-transfer- 


able lease (vide Ex. A-79). On appeal by the 
teluqdar from this order of the Board of 
Revenue, their Lordships of the Privy Coun- 
cil held that he had no right to, appeal to 
His Majesty in Council and dismissed the 
appeal (vide Ex. 10). : | 

The plaintiff filed the present suit against 
Mubarak Ali, Nurul Hasan and Shariful 
Hasan as stated above for possession of 
village Chak Rahramau, and in the altere 
native prayed for a declaratory decree 
against the defendants to the effect that the 
defendant No. 1 had no transferable rights 
in the village. The suit was contested by 
defendants Nos. 2and 3 of whom defen- 
dant No.2 is represented now by defen- 
dants Nos, 2 (a) tofg) as stated above. ; 

The learned Civil Judge of Bara Banki 
framed necessary issues and dismissed the 
suit. The main findinge arrived at by him 
may be mentioned here : | 

(1) That the defendants, claimed that 
they are under-proprietors was not made 
out but it was proved that their pres 
decessor-in-interest Ghulam Dastgir held 
the village with heritable and transferable 
rights under the patta dated March Il 


1859. f 

(2) That Shaikh Mubarak Ali made an 
oral gift of the villagein favour of Nurul 
Hasan and Shariful Hasan on January 1, 
1923, and put the donees im possession 
of it. : : 
(3) That this gift did not result in an 
abandonment of Mubarak Alis interest in 
the village and the plaintiff did not acquire 
‘aright of re-entry. | 

(4) That the plaintiff was estopped by the 
judgment of the Judicial Commissioner 8 
Court dated August 18, 1893, between the 
parties from contesting the following pointa 
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by virtue of a. 11 of the Code of Civil Proce- 
ure :—. 

(a) That Raja Sarabjit Singh granted 
Chak Rahramau to Ghulam Dastgir by a 
patta dated March 11,1859. 

(b) That the original of the aforesaid 
patta was Jost and the secondary evidence 
thereof tendered in that case was admissible 
and duly proved. 

(e) That the patta conferred heritable 
rights in Ohak Rahramau on Ghulam 
Dastgir, f 

(5) That the suit ofthe plaintiff for the 
relief for possession was within time but 
ue relief for a. declaration was barred by 
ime, Hi 
. Itmay be mentioned here that the find- 
ing No, (2) by the learned Civil Judge was 
not questioned before us by the learned 
Counsel appearing cn behalf of the respon- 
dents. 

The points argued by the learned Counsel 
for the appellant before us are :— 

1. That- the judgment ofthe Judicial 
Commissioner’s Court dated August 18, 
1898, referred to above, did 1.ot operate as 
res judicata in respect of the points men- 
tioned by the learned Oivil Judge in his 
finding No. 4 noted above. 
` TI, That the lease set np by the respone 
dents dated March 11, 1859, is not genuine 
and they are not entitled to adduce second- 
ary evidence thereof. 

HI. That the said lease, if proved, enured 
for the lifetime of Ghulam Dastgir 
and no more and did not confer upon 
him either heritable or transferable 
rights, 

IV. That even if the rights under the 
lease were heritable, an absolute transfer by 
the gift by Mubarak Aliin favour of Nurul 
Hasan and Shariful Hasan resulted in an 
abandonment of his interest in the village 
and the plaintiff became entitled to re-entry 
and take possession of it. | 

V. That none of the reliefs claimed was 
barred by time, 

We now proceed to consider each of the 
points mentioned above in the orderin which 
they are noted :— 


'I.— Res judicata, 


Asstated above in the narration of facts 
the Deputy Commissioner of Bara Banki 
as manager of the Court of Wards in charge 
of the Ramnagar estate brought a suit on 
August 8, 1893, against Mubarak Ali for 
possession of Chak Rahramau on the 
allegation that his father Ghulam Dastgir 
was a mere thekadar, and on hie death, 
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Mubarak Ali acquired no rights in the 
village. Mubarak Ali in defence relied 
upon the written lease dated March 11, 
1859, which he alleged was granted to his 
father Ghulam Dastgir by Raja Sarabjit 
Singh, the then talugdar, The defendant 
further averred that the original patta 
had been lost and relied upon a copy 
thereof. On the basis of this patta Mubarak 
Ali claimed that permanent and heritable 
rights were conferred upon Ghulam 
Dastgir. The issues that arose between 
the parties were whether the defendant bad 
made out a case for the reception of second: 
ary evidence of the patta, whether the lease 
relied upon by the defendant was proved 
and whether it conferred a heritable estate 
upon the lessee, These issues were directly 
and substantially in issue in the former 
suit which was between the parties under 
‘whom the present parties claim. They were 
litigating under the same title and the 
fcrmer Court was quite competent to try 
the present suit. The issues in question 
were finally decided between the parties. 
There can, therefore, be no doubt that 
s. ll is fully applicable and it is not open 
tothe plaintiff to raise the same points in 
the present suit, but an escape from . the 
application of the rule of res judicata is 
sought on the ground that in view of certain 
admissions made by Mr. Cockerell, the 
learned Counsel for the Court of Wards, in 
appeal the decree of the late Court of the 
Judicial Commissioner of Oudh must be 
treated to bea consent decree, and before 
such a decree can be given effect to, it 
must be established that the consent to 
that decree had been given by a person 
having authority to give that consent. 
Reliance in support of this contention was 
placed on two decisions of their Lordships 
of the Privy Oouncilin Rajah Muhammad 
Mumtaz Ali Khan v. Sheorattanjir and 
another L. R. 23 I, A., 75 (1) and Ram Autar 
and others v. Raja Muhammad Mumtaz Ali 
Khan, L. R. 24 I. A. 107 (2). In our 
opinion this contention has no force for two 
reasons. In the first place, the decree of the 
Judicial Commissioner's Court cannot þe- 
characterised as-a decree on the consent or 
admission of claim, and secondly, the 
action of Mr. Cockerell in admitting certain 
documents in appeal before the Judicial 
Commissioner's Court was an action within 
his authority as a Counsel for his client in 


(1) 23 IA 75; 23 O 934,6 M L J131; 7 Sar. 41 
PC). 
(2)24 I A 107; 24 O 853; 1 O W N 417; 7 Sar. 148 
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the case. From a perusal of Ex. A-25, the 


judgment of the Judicial Commissioner's 
Oourt, it would appear that Mr. Cockerell 
admitted Exa. B-7, B-10, B-18, B-19, B-20, 
B-22 and B-25 of that case. Out of these 
documenta, the learned Judicial Commis- 
sioners relied upon Exs. B-7, B-10 and 
B-25, the other documents were not referred 
toat all in the judgment. Exhibits B-7, 
B-1) and B-25 of that case are the same as 
Exs. A-6. A-11 and A-16. respectively, of this 
case. These are the letters of the Raja 
dated December 4, 1858, March 1, 1859, and 
January 10, 1865, respectively. Their 
genuineness was very probable in view of 
the admitted fact that Ghulam Dastgir had 
been in p~ssession of the village since long 
before 1858 and his claim to the sub- 
settlement had been withdrawn on the 
assurance on behalf of the Raja that if he 


withdrew his claim, he would be granted a’ 


perpetual lease of the village at a proper 
jama and “shall uphold the same from 
generation to generation” (vide the states 
ment of the karinda, (Ex. A-R). Mr. 
Oockerell did not admit the copy of the lease 
dated March 11, 1859, relied upon on behalf 
of the defendants. The question of the 
genuineness of the lease was strenuously 
argued by him in the light of all the facts 
and full reliance was placed on all the 
circumstances and evidence negativing its 
existence. The admission of the three docu- 
ments mentioned above was not an admission 
of the claim of the defendant in that case 
and would not convert the decree passed 
on contest into a decree of consent. It 
passes our comprehension how a judgment 
such as passed by the Judicial Commis- 
sioners can be called a judgment on consent, 
Rajah Muhammad Mumtaz Ali Khan v. 
Sheorattanjir, T. R. 23 I. A, p 75 (1), was 
a case in which one Thakur Parshad as 
an agent ofthe Court of Wards had made 
a verbal admission of the claim of the 
opposite side and got the decree for sub- 
settlement passed in favour of the opposite 
party in the Settlement Court. The taluq- 
dar on attaining majority filed a suit to 
recover possession of the property in rese 
pect of which the decree for sub-settlement 
had been passed by the Settlement Court 
and the defendant relied upon the decree, 
Their Lordships of the Judicial Committee 
held thate it was for the defendant to prove 
that Thakur Parshad on whose admission 
the settlement decree had been passed 
had authority to admit the claim and that 
the Oourt of Wards had authorised him 
+0 make the admission. < 
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In Ram Autar and others v. Rajah Mu- 
hammad Mumtaz Ali Khan, L. R. 241. A, 
107, (2), the previous settlement decree 
had been obtained on the admission of one 
Salig Ram on behalf of the Court of 
Wards. This Salig Ram happened to be the 
brother of Ram Ghulam, the claimant. 
Their Lordships of the Privy Council were 
of opinion, that having regard to the facts 
disclosed by the proof the settlement decree 
was not binding upon the minor repre 
sented by the Court of Wards, Salig Ram 
who appeared before the Settlement Oourt 
to represent the Court of Wards and to 
protect the interestsof the minor talugdar 
was cn account of his relationship with 
the claimant an interested party and the 
authority to admit the claim obtained 
from the Deputy Commissioner by Salig 
Ram who was not a good authority as it 
had been obtained without disclosing his 
relationship to tbe applicants or his perso- 
nal interest in the success of the case. None 
of these cases are applicable to the facts 
of the present case. There is no evidence 
that Mr. Cockerell, who appeared as a 
Oounsel for the Court of Wards before the 
Judicial Commissioner's Court, had been 
expressly asked not toadmit the documents 
denied before the trial Court. For ought 
we know he may have obtained instruc- 
tions from the Court of Wards to admit 
the documents which hedid. From our 
experience we believe that a Counsel of 
Mr. Cockerell’s position must have consult- 
ed his client teforeshand. Further, we are 
of opinion, that a Counsel appearing ina 
case from the very nature of his duties 
and forthepurpose of a proper conduct of 
the case, must be deemed to have implied 
authority to admit or deny a document, to 
pressor withdraw an issue in the case, to 
examine a witness or call no witnesses and 
do such other acts which are required for 
the proper management and conduct of 
the trial. We are of opinion that the 
Court of Wards was bound by the admis- 
sion of the genuineness of the documents in 
question by Mr. Cockerell. It would be 
enough for us on this point to cite a ruling 
of their Lordships of the Privy Oouncil 
reported in Sheonandan Prasad Singh v, 
Hakim Abdul Fateh Mohammai Reza, 
L. R. 621. A., p. 196 (3). 

We aretherefore of opinion, that the 
plaintif is bound by the findingsin the 


(3) 62 I A 196; 156 Ind. Oas. 694; 7 R P O 226; AIR 
1935 P O 119; (1935) O W N 754; 16 P L T 479; (1935) 
MWN 778; 42 L W 154; (1935) A L J 865; 390 W N 
1185; 14 Pat. 545; 37 Bom. L R 845 (P O). | } 
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former suit to the effect that Raja Sarabjit 

‘Singh granted Chak Rahramau to Ghulam 
‘Dastgir by patta dated March 11, 1859, 
‘that the original patta was lost avd the 
secondary evidence thereof was admissible 
‘and duly proved and that the patta con- 
ferred heritable rights in the Ohak on 
Ghulam Dastgir. 


IL.—Genuineness of the Patta. 


After our finding on the question of res 
judicata in fact, it is not necsesary for us 
to decide point No. 2 on merits, but as our 
attention has been drawn to the evidence 
onthe rec:rd bearing on the point we 
shall refer to it briefly and give our 
decision. Exhibit A-6 is a letter dated 
December 4, 1858, written by Raja Sarabjit 
Singh to Ghulam Dastgir. This document 
is proved by Exs. A-29, A-31 and Ae30. 
These are the copies of proceedings cone 
taining the statements of Lal Bahadur 
and Ibad Ali made inthe previous suit. 
By this letter the Raja promised to give 
the lease of the entire Ohak and the sir 
lands and to uphold his rightsin future as 
usual provided that Ghulam  Dastgir 
upheld himin getting a settlement of the 
villagein his favour. Exhibit.A-7 is the 
copy of Ghulam Dastgir’s application for 
sub-settlement. On December 31, 1808, 
Jawahir karinda on behalf of the Raja 
stated before the Settlement Court that an 
agreerrent hed been arrived at between 
the parties that Ghulam Dastgir would 
withdraw his claim, and in lieu thereof, the 
Raja would gravt him a perpetual lease of 
the village at a proper jama and shall 
uphold the same from generation to gene- 
ration, This statement was verified by 
Ghulam Dastgir, who withdrew his claim 
(vide Exs. A-8 and A-9). On March 1, 1859, 
the Raja acknowledged the services of 
Ghulam Dastgir and invited him to his place 
for the purpose cf executing the lease in his 
favour. Exhibit A-lə is the copy of the 
lease itself granted on March 11, 1859, 
i.e. ten days after the letter Ex. A-ll. 
The execution of the lease is further sup- 
ported by another letter (Ex. A-16), written 
by the Raja-to Ghulam Dastgir on January 
10, 1865, wherein a distinct reference hae 
been made to a written lease. This letter 
was also proved by Lal Bahadur and 
Ibad Aliinthe former suit (vide Exs. A-29 
to A-31).- On behalf of the plaintiff it was 
stated that the village was granted to 
Ghulam Dastgir by an oral lease but of 
this there is no evidence on the record. 

As against all-this evidence reliance was 


AMAR KRISHNA NARAIN V. NAZIR HASAN (OUDH) 


18316 


placed on certain reports of the sarbara- 
kar of the Court of Wards and the letters 
of the Raja denying the execution of the 
lease as well. as certain wasilbaqis (vide 
Exs. 11 to 21 and 35). All these documents 
were produced in the first suit and were . 
considered by the learned Judicial Commis- 
sioners. The letters of the Raja are of a 
period subsequent to his estate being taken 
under the superintendence of the Court of 
Wards. We are not prepared to put any 
faith in these documents in the face of 
more direct and contemporaneous evidence 
produced on behalf of the defendants and ° 
hold that a written lease wasin fact granted 
by Raja Sarabjit Singh to Ghulam Dastgir 
on March 11, 1859. 

~ Now as to the loss of the document, the 
story of the defendants, as disclosed by 


“Mubarak Ali in the previous suit, was that 


after the institution of the suit in 1898, it was 
handed over to Munshi Qurban Ahmad 
Vakil, who gave itto Azizuddin, agent of 
Mubarak Ali, with instruction to take it to 
the Office of the Sub-Registrar and to search 
for documents bearing the signatures of 
the Raja resembling the one on the lease. 
Azizuddin accordingly went to the registra- 
tion office, searched the registers and then 
left with the original patta as he thought 
in his pocket. Hesoon discovered that the 
pitta was not there in his pocket and re- 
turned to the registration office for a search. 
A report of the loss was made at the Police 
Station. Azizuddin was examined in the 
former suit and his statement was believed 
by the learned Judicial Commissioners, 
and we have no reason to take a different 
view. The copy of the lease produced in 
his case ‘Fix. A-15), is the same which was 
produced in the former suit. On the state- 
ment of Azizuddin it was held that 
Ex. A-15 was a true copy of the original 
patta granted by Raja Sarabjit Singh. The 
learned Oivil Judge, who tried the present 
case, came tothe conclusion that the loss 
of the original patta had been proved and 
that Hix. A-15 was a true copy of it, and the 
same view had been taken in the for- 
mer suit by the Judicial Commissioners. 
On a consideration of all the evidence in 
the case, we have no reason to differ in the 
finding of the learned trial Judge. 


111. —The Interpretation of the lease. 


The main controversy in the case between 
the parties has ranged round the question 
whether transferable rights in land were 
granted by the lease dated March 11, 1859, 
or ot. Before we discuss this point on the” 
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merits, it may be observed that we have 
not been able to follow the distinction made 
by. the learned Civil Judge between an 
under-proprietor and a lessee holding land 
with heritable and transferable rights, 
The learned Civil Judge has found that the 
defendants have failed to prove that they 
held under-proprietary rights but has held 
them tto be'holding under a perpetual lease 
with transferable rights. The word “under- 
proprietor is defined in the Oudh Rent 
Act as a person possessing a heritable and 
transferable right of property in land for 
“which he is liable or but: for a contract or 
decree would be liable to pay rent. Tnais 
definition covers the perpetual lessee holde 
ing land with heritable and transferable 
rights. It may be that the word “under- 
proprietor” is a general term and is appli- 
cable to all persons holding land on pay- 
ment of rent with heritable and transfer- 
able rights, howsoever those rigats may 
have been acquired. The under-proprietary 
right may be created in many ways, for 
instance, under the Oudh Sub-Settlement 
Act by a declaration under s. 107-H of the 
Oudh Rent Actin a suit for assessment of 
rent or by the sale of an underproprietary 
interest by the proprietor having carved it 
out of his proprietary rights in land. A 
landlord may as well create an under-pro- 
Prietor -by executing a perpetual lease. 
The finding of the Court below that the 
defendants held under a perpetual lease 
conferring upon the lessee heritable and 
transferable rights is inconsistent with his 
other finding that the defendants are no 
under-proprietors. It may be that the 
Court below was considering a claim to 
under-proprietary rights outside the lease 
dated March 11, 1859, but we may observe 
that no such case was either put forward 
in the pleadings or argued befora us (vide 
paras. 19 and 20 of the written statement). 
The right of transfer in para. 2U was claimed 
in respect of the rights of a lessee under 
the provisions of the Transfer of Property 
Act whatever those rights may be. The 
rights owned and possessed by Ghulam 
Dastgir, the original lessee, prior to his 
claim for sub-settlement were referred to 
in arguments as evidence of surrounding 
circumstances in respect of the interpretation 
of-the lease 

Coming bo the merits of the question, we 
may observe that it was admitted before 
us that the provisions of the Transfer of 
Property Act (IV of 1882) would apply to 
the lease, although it was executed long 
“before the Act came into. force, firstly: 
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because the law was the same before the 
passing of that Act as after it, and secondly, 
because in the absence of any specific law 
on the point the Court would be justified 
in referring to the provisions of the Transfer 
of Property Act as embodying the rules 
of equity, justice and good conscience which 
would be applicable. In order to givea 
correct meaning to the words used in the 
lease for the purpose of defining the rights 
of the lessee, it would be necessary to refer 
to certain attendant circumstances. Exhi- 
bits A-2, A-4 and A-34 would show that one 
Khbadim Ali was the owner of the entire or 
major part of village Chak Rahramau and 
had mortgaged certain lands and shares of 
that village to Imam Bakhsh, the father of 
Ghulam Dastgir. Exhibit A-5 is a parwana 
of the year 1845 in the name of Magnad Ali, 
the uncle of Ghulam Dastgir, from the 
Chakledar entrusting Chek Rahramu to 
him and enjoining upon him to pay revenue 
inthe treasury in instalment after instal- 
ment. Exhibit A-30 is the copy of the 
statement of Abid Hasan examined in the 
previous litigation between the parties. He 
stated that Masnad Ali and Imam Bakhsh 
possessed the Ohak which ultimately came 
into the possession of Ghulam Dastgir, It 
has already been stated that Raja Sarabjit 
Singh and Ghulam Dastgir were rival 
claimants to sub-settlement at the time of 
the second summary settlemsnt. No sanad 
in respect of the village in dispute had been 
granted tothe Raja till then, and the dis: 
pute was with regard to proprietary rights 
in the village. On December 4, 1858, 
the Raja sent his karinda Jawahir with a 
letter (Ex. A-6) to Ghulam Dastgir, in which 
he sought his help in securing the settlement. 
of the village in his favour and promised 
that 

“all the plots of str land bearing old rental 
with other proprietary rights which are in your 


on from old time shall be upheld also in future 
as usual” 


This letter embodies an admission on the 
part of the Raja that Ghulam Dastgir held 
proprietary rights in the village. On 
December 23, 1858, Ghulam Dastgir filed a 
claim for subesettlement in his favour. It 
does not appear whether he ignored the 
request of the Raja for the time being or 
he did so in order to put off the other 
claimants from whom the Raja feared some 
opposition. At any rate, it-is clear that on 
December 31, 1858, Ghulam Dastgir and 
Jawahir, the person mentioned in the 
letter Ex. A-6, appeared before the Settle- 
ment Court. Jawahir made the following. 
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statement: 

“My client, Faja Sarabjit Singh, has made the 
plaintiff to agree to thefact that the plaintiff should 
withdraw his claim, and in lieu thereof, the defendant 
shall grant a perpetual lease of the village to the 
plaintiff at a proper jama and shall uphold the 
same from generation to generation. This statement 
of mine may be got verified from the plaintiff and 
settlement of this village be made with Raja Sarabjit 
Singh.” 

Thereupon Ghulam Dastgir made the 
following statement and withdrew his 
claim : 

“The statement of the karima of Raja Sarabjit 
Singh in respect of my willingness is correct and in 
accordance with that T, the deponent at this time, 
withdraw from my claim about this village; its settle- 
ment be made with Raja Sarabjit Singh.” 


The application of Ghulam Dastgir was 
ordered to be dismissed (vide Ex. A-14). 
The Raja thus bound himself to grant a 
perpetual lease of the village to Ghulam 
Dastgir with rights lasting from genera- 
tion to generation and wrote a letter of 
thanks to him (Ex A-11) on the 25th Rajab 
1275 Hijri, which weuld be eqnivalent to 
March 1, 1859, in which he emphasised 
that he would not go against his writing 
(reference is to bis letter Ex, A-6) and 
invited bim to take the lease. Ten days 
Jater the lease (the copy of which is 
Ey. ‘A-15) was executed. The translation 
of this lease may he reproduced bere:— 

“Signature of Raja Sarabjit Singh in Hindi:” 

“Perpetual lease in favour of Sheikh Ghulam 
Dastgir, zamindar of village Rahramau from the 
beginning of 1266 Fasli. 

Let it be known to you that the perpetual lease 
of entire land, cultivated and uncultivated of 
village Chak Rahramau, belonging to me, compris- 
éd in the Ramnagar estate, has been granted to 
you for ever at the jama of Rs. 2,550, balf of which 
amounts to Rs. 1,275 in lieu of your loyalty 
and abstaining from putting forward a claim you 
should after letting out the land, comprised in 
the said Chak, to your entire satisfaction continue 
to pay the dues assessed by me and should remain 
in occupation of the ssid village. No interference 
whatever shall ever bemade contrary to this writing 
on my behalf and- on behalf of my representatives. 
All the maltkana rights due from ryots and sir 
land, ete., which you enjoyed and are in posses- 
sion from old time shall as usnal be upheld and 
maintained in your favour. Excepting the proposed 
jama of the theka, mentioned above, nothing more 
shall be taken ever on my behalf. You should 
remain satisfied in every way and always try for 
my welfare, i 

Dated 5th Shaban 1275 Hijri. 
Signature of Bhikhari Lal, 
a Patwari, in Hindi.” 

It is contended by the learned Counsel 
for the, plaintiff-appellant that the only 
dispositive words in. this lease although 
described as a perpetual lease, are “has 
been granted to you for ever”, and these 
words are satisfied by the grant being 
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for the life of Ghulam Dastgir, Reliance 
was placed on two - decisions of their 
Lordships of the Jndicial Committee in 
Raja Rameshar Bakhsh Singh v. Arjun 
Singh, (L. R 21 I. A. p. 1) (4), and Aziz» 
unenissa vV. Tassaddak Hussain Khan, (L.R. 
28 I. A. p. 65) (5). We do not think that 
these cases are applicable inasmuch as the 
deed in these cases were executed under 
very different circumstances, In the first 
case the deed was made by a taluqdar 
in favour of a junicr member of the joint 
family as a maintenance grant which cone 
notes prima facie an intention that ite 
should. be for life. In the other case 
the word hamesha was used in an award 
bv which a certain allowance per mensem 
was fixed fcr the brother of the defen- 
dant in that case. Their Lordships in 
interpreting the words hamesha oceurring 
in the award observed that they were not 
inconsistent with limiting the interest 
given but the circumstances under which 
the instrument was made or the sub- 
sequent conduct of the parties may show 
the intention with sufficient certainty to 
enable the Courts to presume that the 
grant was perpetual. Their Lordships did 
not see in the circumstances under which 
the award was made any thing which’ 
wonld enable them to pronounce that the 
allowance was payable after the death of 
the grantee. A 

It is always dangerous to interpret a 
document with reference to the interpreta- 
tion placed upon another’ document made 
in different circumstances. In the present 
case we know that Ghulam Dastgir with- 
drew his claim in consideration of an 
agreement made on behalf of the Raja 
that his previous malikana rights would 
be respected and that he shall grant a 
perpetual lease of the village and shall 
uphold it from generation to generation. 
The lease, therefore, was executed in 
fulfilment of the agreement mention- 
ed above and we are ofocpinion that the 
words “perpetual lease granted for ever” 
stand for tke words “perpetual lease 
enjoyable from generation to generation 
in proprietary rights (that is, under-pro- 
prietary rights’, The words “perpetual” 
and “for ever” sre words of flexible ampli- 
tude and if the circumstance under which 
the instrument is made and the subsequent 
conduct of parties show an intention with 
clearness and certainty that a heritable 

(4) 28 IA 1: 23 A 194; 7 Sar. 204 (PO). ` 

(5) 281A 65;23 A 324; 11 M L J160; 5 O WN 569; 
3 Bom. L R807; 8 Sar. 54 (P 0). 
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and transferable grant was made, then it 
is open to the Court to give that meaning 
to these words. 

Two letters were written by Raja 
Sarabjit Singh to Ghulam Dastgir (Exs, A-16 
and A-17) on January 10, 1865, and 
July 31, 1874, respectively. In the first 
of these letters the Raja referred to the 
statement made by his karinda before the 
Settiement Court and to the written lease 
which he had executed. By the second 
letter he agreed to give Rs. 206 annually 
«to the daughter-in-law of Ghulam Distgir 
on the occasion of salam karai, i.e. the 
first occasion on which a bride comes to 
the family of her husband and pays 
respects to elders. This sum of Rs. 206 
was to be credited towards the rent from 
generation to generation, How could this 
deduction be made from generation to 
generation unless the lease itself was from 
generation to generation ? 

The lease has already been held in the 
previous litigation by the late Judicial 
Oommissioner’'s Court to confer heritable 
rights upon the lessee (vide Ex. A-25). 
We have already held that this finding 
cannot be questioned by the plaintiff. The 
words “generation to generation’, which 
as, we have stated above should be read 
in the lease for the words ‘‘for ever” have 
acquired a technical meaning in India. 
‘There is nothing in the lease which may 
show that the interest conveyed was 
sought to be limited in its scope. The 
lease was executed in settlement of a 
dispute relating to proprietary title, which 
18 a very strong circumstance in favour 
of holding that the transferor intended to 
Kransfer all his interest in the property, 
K. e. a heritable and transferable estate. We 
«ely for this view upon a decision of their 
(Lordships of the Privy Oouncil in Thakur 
“arthar Bakhsh v. Thakur Uman Parshad, 
ù. R. 14 I. A., 7 (6). The principle of s. 3 of 
she Transfer of Property Act also favours 
this interpretation. 

In this Court in a previous case, Sheo 
Bahadur Singh v. Bishunath Saran Singh, 
KO. W. N. p. 15 (7) the same rule of inter- 
stetation was applied. Their Lordships at 
», 25% observed as follows :— 

“Ordinarily g transfer of land without restrictions 
arries with jt every incident of ownership and 


vasses to the transferee all interests which the 
fansferor is then able to passin the property and 


9 141A7;14 O 296; 4 Sar. 766; 1lInd. Jur. 196 
(7) 4-0 WN 15; 99 Ind. Oas. 876; L R 8A (0) 48; 

v I R 1927 Oudh 74; 2 Luck 4, 5 
*Page of 4 O, W. N.—[ Ed]. 
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inthe legalincidents thereof. Therefore, where a 
grant is proved to be for “generation after genera- 
tion” it must be construed, in the absence of 
anything to the contrary, to be a grant of an absolute 


te'h 

The learned Counsel for the appellant 
hás argued that the principle of interpreta- 
tion applied in the above-mentioned case is 
much too wide and is not supported by 
other decisions of the late Judicial Gommis- 
sioner’s Court or of this Oourt. Reference 
has been made to the following deci» 
sions :— 

1. Nand Ramv. Amanat Fatima Begam, 
6 O. O., p. 94 (8). 

2. Mohamad Abdul Karim Khan v. 
Niwaz Singh, 12.0, O. 267 (9). 

3. Hira Lal and others v. Gajraj Kuer 
and others, 1935 O. W. N. v38 (10). 

In our opinion all thesa cases are disting- 
uishable. : 

In Nand Rim v. Amanat Fatima Begam, 
60.0., 9£ (8) the under-proprietary rights 
cldimed were negatived and a perpetual 
hereditary farming lease of the village was 
decreed. It was held that in the circum- 
stances of that particular case, a decree 
which was passed with the consent of the 
talugdar who had resisted the claim to the 
under-proprietary rights did not convey 
transferable rights. 

In Mohamad Abdul Karim Khan v 
Niwaz Singh, 12 O. O. 267 (9) the facts are 
practically identical with the facts in Nand 
Ram v. Amanat Fatima Begam, 6 O. O., 94 
(9. | 9 

In the case of Hira Lal v. Gajraj Kuer, 
1935 O. W. N. 638 (10) the lease 
acknowledged the existing occupancy rights 
for life which had been decreed previously 
and made those rights available from 
generation to generation on Payment of an 
annual rent, which was described in the 
lease as malikana. The Hon'ble Judges 
who decided the case held that in the 
particular circumstances of that case, much 
stronger language was needed to show that 
in place of the original cecupancy right 
which was acknowledged and under- 
proprietary right had been conferred for 
future. The learned Judges did not take 
exception to the rule of interpretation 
adopted in Sheo Bahadur Singh v. Bishu- 
nath Saran Singh,4 O. W. Na 15 (7) but 
held that in the case hefore them, there 
were indications that the estate was not 
meant to be transferable. 


(8) 6 O 6 94. 

(9) 12 O © 267; 3 Ind. Oas. 868, 

(20) (1935) O W N 638; 155 Ind. Oas. 009; (1935).. 
RD 289; A IR 1935 Oudh 423; 7 R O 625, 
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_ The learned Counsel for the appellant 
‘strov.gly relied upcn the admission of 
Ghulam Dastgir contained in. Ex. 31 in the 
year 1866 as well as the report of the Naib 
Sadar Munsarim (Ex. 32) in the same case 
in which the above statement was made, 
A perusal of these two documents does not 
show to what proceeding they relate and 
how that proceeding terminated. All that 
Wwe can gather from the heading is that 
there was some sort of enquiry in respect 
of ihe land held on concessicn in village 
Ohak Rahramau, Rup Narain, the agent 
of the-Raja, stated that the Raja had 
granted 182 biahas and odd land to Ghulam 
Dastgir and “that this village has not been 
granted by virtue of any right nor is it 
his sir. It isonly kashtkart tenure and 
the Chak is held by Ghulam Dastgir by 
way of theka mustajari”. This statement 
of Rup Narain was accepted as cor- 
rect by Ghulam Dastgir and the report 
(Ex. 32)oftheNaib Sadar Munsarim is 
based’ upon these two statements. We 
attach no value tothe statements of Rup 
Narain and Ghulam Dastgir recorded in 
Ex. 31 in the face of the letters of the 
Raja (Ex. A-16 dated January 10, 1865, 
and Ex. A-17 dated July 31, 1574) written 
later than this statement in Ex. 31. The 
learned Counsel for the appellant has 
further referred us to the statement -of the 


the lease. granted by him on 
believed. In fact, in the previous litigation 
Before the learned Judicial- Commissioners 
in appeal, it was clearly held that the 
denial by the Raja of apy matter was 
worth nothing, and the learned Counsel 
who appeared forhim in that Court asked 
the learned Judicial Commissioners to diss 
regard the Raja’s evidence entirely and 
admitted that the greater part of it was 


alse. - 
“Tt has further been strenucusly con-- 


tended before us that there were several 
litigations between the parties between 
the death cf Ghulam Dastgir. and the 
institution of the present suit and in- none 
of these the defendants leid any claim to 
hold transferable rights in’ the land 
covered: by the lease and all that they did 


was merely to claim heritable rights, The- 


litigations ‘that took place between the 
parties are: the suit under s. 9 of 
the Specific Relief Act by Sheikh 
Mubarak Ali against the Deputy Commis- 
sioner of . Bara Banki, (vide Hx. A-113), 


AMAR KRISHNA NARATN v. 


Raja dated October 29, 1888 (Ex. 35), which- 
contains a complete denial by the Raja of: 
March 11, 
1859. This statement of the Raja cannot be- 
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the suit for possession brought by -the 
Deputy Commissioner incharge of the 
Court of Wards, Ramnagar estate, against 
Sheikh Mubarak Ali (Ex. A-21) ending in 
the judgment ofthe late Judicial Oom- 
missioner’s Court in appéal (Ex. A-25), 
the suit to contest the notice of ejectment 
between Sheikh Mubarak Ali and the 
Deputy Commissioner, incharge of the 
Court of Wards, Ramnagar estate, (Hix. å- 
121 and HEx.2,the order of the Board of 
Revenue), and the correcticn of papers 
case endingin the order of the Board 
of Revenue (Ex. A-79). It is urged that” 
innone of these cases the defendants 
put forward a case that they were full 
under-proprietors of the land in disputé 
and this was a very strong circumstance 
against them. We are of opinion, however, 
thatit was not absolutely necessary for the 
defendants or their predecessors to put 
forward their full claim in any of these 
cases. Allthat was necessary for them’ 
todo wasto allege such rights in theme 
selves as were enough to save them from 
ejectment andtoensure their possession 
of the land. . 

On a consideration of all the attendant 
circumstances, the language of the lease 
in dispute andthe conduct of the pafties 
subsequent tothe time when the lease was, 
granted, we have come to the conclusion: 
that by the lease a héritable and transfer 
able’ interest in land was granted to, 
Ghulam Dastgir which ‘for’ ‘the’ purpose’ 
of this case amounts to ‘under-proprietary 
rights. 7 


l IV.—Abandonment. 


The decision of this point has to be given 
on the assumption that Ghulam Dastgir 
had no transferable rights under’ the 
deed and that. it conveyed a heritable. 
interest to him and no more. The plaintiff's 
case on this point is contained in para. 4 
of the plaint, read with para.3. His case 
is that by the act of making an absolute 
gift on January 1, 1923, of the property in 
suit by Mubarak Alian abandonment of. 
his interest occurred in the ‘eyes of law 
andthe plaintiff became entitled to re- 
enter into possession. The plaint isia Urdu 
language but para.4 mentions the word 
“abandonment” in English, which’ was 
uged therein asa technical term. To this 
the defendants’ reply was that even- 
though no transferable estate was granted 
by the lease, yet the lessee’s righte, whata 
ever they may.be, were heritable and transe 
ferable (vide para. 20 of the writter 


1933: - 


statement) meaning thereby that the mere 
act of transfer did not involve loss of the 
lessee’s rights to the lessee. 

Thelearned Counsel for the plaintiff 
before the trial Court stated in his 
arguments thatif it were necessary to 
find a legal expression to indicate the 
fact detailed in paras. 3 and 4 of the 
plaint inthe-language ofthe Transfer of 
Property Act, he would put it under 
“implied surrender” as used in s. 111 (f) 
of that Act. 

This plea wasnegatived by the Court of 
“trial and abandonment, as meaning “implied 
surrender” has not been persisted in 
arguments before this Court for the obvious 
reason that an implied surrender takes 
place either by the creation of new relation- 
ship between the lessor and the lessee, 
such as the acceptance of a new lease 
which must operate as an implied surrender 
of the old one, or in other ways based 
upon the consent of the parties, or by the 
relinquishment of possession by the lessee 
and taking our possession by the lessor 
which would lead to the inference of an 
implied surrender of the lease. : 

In the present case scon after the gift 
Mubarak Ali” made attempts, with the help 
and collusion of the donees, to recover 
back possession of the gifted property on 
the ground that the gift was fictitious 
wand succeeded in it, and ultimately, we 
Mind that the Board of Revenue maintained 
tis name in therevenue papers as it origi- 
mally stood. Thera was atno time a re- 
Kinguishment of possession in favour of the 
olaintiff. 

In this Oourt reliance has been placed 
«n support of the case of an abandonment 
upon s. ill (g), i e, termination of the 
ase by forfeiture in case the lessee re» 
1ounces his character as such by setting 
apa title in a third person or by claiming 
itle in himself. 


It has been argued that the act of making 
„n absolute gift by Mubarak Ali in 1923 
and setting up a higher right than actually 
«wned by the lessee, such as claiming under- 
sroprietary rights in the Rent Oourts in 
he correction of papeis case, amounted 
o a disclaimer of the rights of the lessor 
wad fulfilled. the requirement of the pro- 
‘isions of se 111 (g) (2), and reliance for this 
‘ontention was placed upon the following 
ases : 

1, Baba v. Vishvanath Joshi, (I. L., R. 

Bom. 228) (11). 


‘Qh 8 B228, 
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2, Mahipat Rani and others v. Lakshman 
and others (1. L. R. 2: Bom. 426) (12). 

3. Kally Dass Ahiri v. Monmohini 
Dassee iL. L. R. 24 Gal. 440) (13). 

A very spirited protest has been put 
forward on behalf of the respondents that 
this isa totally new case and should not 
be-allowed to be set up in appeal. It has 
been urged that the respondents have had 
no opportunity of putting forward their 
case and their evidence in reply to this 
new case. There is considerable force in 
this contention and we are not prepared 
to allow the plaintiff-appellant to change 
his case to the extent to which he proposes 
to do. The learned Counsel for the respon- 
dents has, however, replied to this new 
case on whatever evidence that there is on 
record, and we shall give our decision in 
brief on this point. f 

We are of opinion that if a lessee sets 
up higher rights under the lease than what 
the lessor accepts were granted to him, there 
is no disclaimer of the title of the landlord; 
for instance, setting up permanent rights of 
tenancy is not the denial of the proprietary 
tights of the lessor, A perusal of the 
pleadings of the defendants in the coirec- 
tion of papers case would show that they 
Were all the time claiming under the lease. 
Trey never denied their liability to pay 
tne rent fixed. All that they did was to 
assert a higher status as lessee than was 
admitted by the plaintiff, and in our 
opinion, such an assertion does not amount 
to the denial of the title of the landlord or 
claiming the title for themselves and does 
not fall within the language of s. 111 (g) (2). 
The decision in I. L. R. 8 Bombay, 228 
(Baba v. Vishvanath Joshi) (11), was not 
followed in a later case by the same High 
Court (vide Vithu v. Dhondi, I. L. R, 15 
Bombay, 407 at p. 413) (14). ' 

In Mahipat Rani and others v. Lakshman 
and others I. L. R. 24 Bombay, 426 (12), a 
tenant under a plea of ownership had 
succeeded in obtaining a possessory order in 
a suit before a mamlatdar. It was held 
that the defendants had distinctly repudi- 
ated the landlord's title in the possessory 
suit and were not entitled to ‘a notice to 


uit, - 
3 The case of Kally Dass Ahiri v. Mon» 
mohini Dassee, I.-L. R. 24 Calcutta, p. 440 
(13), was in respect of the recovery of cere 
tain premises in Calcutta in possession of 
the defendant. - In a suit for arrears of rent 
(12) 24 B 426; 2 Bom. L R 228. , 


(13) 24 O 440; 1 0 W N 321. 
(l4) 15 B 407 at p 413. e 


“p38 AMAR KRISHNA NARAIN v. 
in the Small Cause Court, the defendant 
had denied a tenancy’ under the plaintiff 


-and had claimed occupation as owner of the 
land and this denial was held to entail for- 


feiture. ; | 

None of these cases is applicable to the 
facts of the present case. 

“In Kali Krishna Tagore v. Golam Ally 
(L L. R. 13 Calcutta, 248 (15), it was held 
that although the defendant in a previous 
‘suit for rent had repudiated the particular 
holding which the plaintiff attributed to 
him, he did not question the plaintiff's right 
to receive rent and, therefore, did not in 
any sense repudiate the landlord's title. 

- In Komalikutti v. Muhamed I. L. L. 41 
Madras, 629 (16) Seshagiri Ayyar, J. at 
p. 632* observed as follows :— 

“In ordinary parlance the expression ‘renounce’ 
would connote that some act is done to the know- 
ledge of the landlord which wae calculated to 
convey to him the impression that the tenant 
repudiated his title.” ` h 

Nepier, J. also took the same view and 
observed as follows (p. 636;* : 

“Tt seems to me that both the words ‘repudia- 

tion’ and ‘renunciation’ require something a great 
deal stronger than amore assertion not communicated 
(to) the landlord. It is impossible to lay down a 
hard and fast rule; but to my mind a very good 
test to apply would be, whether the assertion would 
operate asa starting point for adverse pcssession 
against the landlord (vide Doe d. Foster v. Williams, 
(1777), 2 Cowp. 621 at p. 622 (17) where Lord Mansield 
applies thie test) and viewed in the light, the asser- 
tion will not come within its mischief.” 
~ In Maharaja of Jeypore v. Rakmini. 
Patiamahevi, L. R. 46 l. A. p. 109 (18) 
Lord Phillimore atp. 118T observed as 
follows :— 
. “The qualification that the denial must be in 
clear unmistakable terms has not unfrequently been 
applied by the Courts in India, which have held 
that where atenant admits that he does hold asa 
tenant of the person who claims to be his land- 
lord, but disputes the terms of the tenancy, and 
sets up terms more favourable to himself, he does 
not, though he fails in establishing a more favour- 
able tenancy, so far deny the landlord’s title as to 
work a forfeiture,” : 

In our opinion the law as laid down by 
their Lordships of the Judicial Committee 
is conclusive and we hold tnatin the cir- 
eumstances of the present case the asser- 
tion of the defendants that they were 


(15) 13 O 248. Š 

(16) 41 M 629; 45 Ind, Cas 743; (1918) M W N 200; 
Si M. LJ170;23 MLT 178; 7 L W 291; A IR 1919 
Mad, 1106, P 
_ (47) (1777) 2 Oowp. 621 at p 622;'98 E R 1273. 

(18) 46 LA 109; 50 Ind. Oas. 631; 36 M LJ 543; 17 A 
L J552;290 LJ 528; 21 Bom. L R 655; (1919) MW N 
271; 23.0 W N 889; 26.M L T 16; 42 M 589; 10 L W 361; 
AIR1919 PO 1(PO). 
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holding under the lessee conferring upon 
lessee not only heritable but e ka 
rights as well, does not amount to a dis- 
claimer of the title of the plaintiff, 

We are further of opinion that if there 
was any forfeiture under the Principle of 
s. 111 (g) (2) of the Transfer of Property 
Act, it was waived by the acceptance of 
rent by the plaintiff which became due 
Since the forfeiture. Exhibits A-56 to Ac75 
are the. treasury receipts in favour of 

ubarak Ali showing that he used to de- 
posit the rent due from him in the treasury 
of the Tahsildar, and Exs. 28, 41, 42, 43° 
and 29 show that the amount’ of rent 
deposited by Mubarak Ali used to be withe 
drawn on behalf of the plaintiff's pre» 
decessor, Raja Harnam Singb, under 
Protest. The recital in Ex. 23 is that the 
amount was payable to the estate which 
it was desired to receive under protest. The 
same was the language more or less of the 
other applications. Acceptance of rent 
even under protest, amounts to an accep- 
tance under s, 112 sufficient to operate as 
a waiver, as held in Kali Krishna Tagore 
v. Fuzl Ali Chowdhry, L L. R. 9 Cal 
cutta, 843 at 846 (19), and Bengal Nagpur 
Railway Co. Ltd. v. Firm Mukunda 
Biseswar Lall A. I. R. 1923 Oaleutta, 603 
(20). On the case that forfeiture had taken 
place, the lessor had no right to take the 
money at all unless he took it as rent. If 
he took it as rent, the legal consequences 
of such act must follow, however much he 
may repudiate it Faithful Croft v. 
Benjamin Lumley, VI H. L.G, 672 (21). 

This Point must, therefore, be decided 
against the plaintiff-appellant. 

V.— Limitation, 

The relief for possession has be e 
by the Court below to be within ae tt 
has been held that the declaratory relief is 
barred by time. The relief for a declaration 
is really anciliary to the relief for posses- 
sion. — For a mere relief for a declara- 
tion it. is admitted that the article applic- 
able would be Art. 120 of Seh, II- (I ?) of 
the Indian Limitation Act, but we do not 
agree with the learned Judge of the trial 
Court that the cause of action for that relief 
aroee when the plaintiff for the first time 
learnt of the gift by Mubarak Ali, Scon 
after the gift Mubarak Ali madè attempts 
to recover possession from the donees on- 


(19) 9 O 843 at p 846, | 
ao aon Wie ee oes, 80 Ind. Cas, 200, 

nak > 672; 2 : 
MANTEA TLJQB 321; 4 Jur. Wa, 


anny 


"1939 MORI RAM KHATRI v. pasiiiguak Nata KAATRI (PESH) | 833 
the ground that the deed was fictitious. PESHAWAR JUDICIAL COMMIS- 
Further, although the contesting delendants | SIONER'S COURT 
.in the correction of papers case set up Appeal No... 75-20 of 1433 
‘that they were under-proprietors, jet tue June 26, 1939 

Revenue Cours did not act up to their ALMOND, J. O. AND Soort, J. 
assertion and removed their names from Lala MOLL RAM KHATRI—PLAINTIFF— 
the khewat and entered the name of * APPELLANT 

Mubarak Ali as thekadar ide tne final versus 
. order of ‘tne Board of Revenue inthe cor- BASHESHAR NATH KHATRI AND OTHERS 
rection khewat case, (lis. A-719). Wedo —DEFANDANT3S— RESPONDENTS l 


not think that under the circumstances, it Mortgage —Mortgagee, if can relinquish security 
and sue on personal covenant—Decree not tn accord- 


was necessary for, or incumbent upon, tae f Hees . 
Wan : | 7 : ~ ance with O, XXXIV, Civil Procedure Code(Act Viof 
plainti®: landlord to sue tor adeCiaralion ~ 1903)—Decree-holder, if can proceed against mort- 
*that the defendapts had nu transferable gaged property — Transfer of Property Act. (IV of 
rights. In Raja Muhammad Mumtaz Ali 1882), 6. 92— Applicability to N-W., F. Province— 


Khan v. Mohan Singh, 26 O. U. p. 251 (22) Sale by prior mortgagee in execution of his decred— 
- i Pave ia Puisne mortgagee not impleaded — Subsequent suit by 
their Loraships of the Judicial Committee putsne morwgagee for sale~Auction-purchaser in 


at p. 237* observed as follows :— execution of prior mortgage decree, tf can claim 
“The Board are unable to hold that the simple payment of amount due under tt. 
assertion of a proprietary right in a judicial pro-, So far as the general principle is concerned, the 


ceeding connecied with she land in dispute which mortgagee can zelinquish thesecurity,andcan sue on 
ex hypotkess was unfounded at the date when it tue personal covenant to pay, Sukhdev Prasad y. 
was made, can, by the mere lapse of six or twelve * Lachman Singh (3), Candu Kutty v. Narayana Nair 
years, convert what was an occupancy or tenant title (4) and Ramaswami Naidu v. Subbaraya Thevar (9), 
into that, of sa under-proprietor”, relied on. (p. 835, col. 1.) ° 
Furvfer ou they uvserved as follows :— Although the decree is not made out in the proper 
“They are unable to affirm as a general proposi- form in accordance with O. XXXIV, Civil Procedure 
tion of law that 4 persun who is, in fact, in posses- Uode, the devree-holder is entitled fo realizə his 
sion of land under a tenancy or occupancy title decree from the mortgaged property. Lat Behary 
can, by a mere assertion in a judicial proceeding Singh v. Havibur Rahman (5), relied on. |p. 336, col. 
and the lapse of six or twelve years without thas 2) ; 
assertion having been successfully challenged, obran Section 92, Transfer of Property Act, contains a 
a title as an under-proprietor to the lands. Bucha Principle of equity, and heace is applicable to 
judgment might have far very far-reaching results the N.-W. F. Province, though the Aci itself is not ap- 
and would almost certainly lead to a flood of Plicable. [êbid.] h 
litigation.” Vise a prior bang eng bringi m property to 
: sale in execution of 8 decree on his mortgage without 
; E aa ae sent pen ka entry m the impleading the puisne mortgages to the suit, the 
papers has always continued asin the past tights of the puisne mortgagée are not affected by the 
and the attempt of ihe respondents to have sals, But ifthe puiene mortgagee brings a suit on 


aa under=propristary khewat has failed. We his morigage for a decree for sale in his favour the 
auction-purchaser in the execution of the prior mort- 


are of i i ara- : K 
opinion wnat ene claim for a declara gage decree can use the prior mortgage rights aga 


. 


+ 


tion was not barred by time. i shield and can claim payment of the amount due 
On our ‘iindings on points Nos, 3 and 4 under the prior mortgage decree. [p. 887, ool. 1. 
the plainiil’s suit fails and must be dis- < ([Uase-law relied on.) . 2 


missed. We, tnerefore, uphold tne decree A, from the judgment and deeree vf 
passed by the Court below and dismiss ihe ‘the Nemor Sub-Juadge, Peshawar, dated 
appeal with costs. ` March 30, 1938. | 


D: Appeal dismissed. . Messrs, Hukam Chand and L. Lal Chand, 
for the Appellant. A : . 
(22) 2600 231; 74 Ind. Oas, 476; AIR 1923 PO Messrs. L. Gharanjit Lal and L. Ladha 


118; 21 A Ld 757; 45 A 419; 45 M L J 62390 & A L ; 
ROLIO Ld 3d; 19 L W mang) OE a930 RaM, for Respondent No. z (Defendant). 





tO R E ras e, Soofi, d.—Moti Ram, plaintif, sued 
+p Oa sis : Basaeshar Nath delendant-respondent 
kk Raka, . No. L forthe recovery of Ks, 6,0UU oa the 


basis of a miortgege-deed dawd August 
zz; i929. The prayer was for toe sale of 
tue mortgaged property (4 share of a six 
. storeyed house situated in Monalian 
-Lanorian). ‘The further prayer was for 
proceeding against tae person aad tae 
ower property of Basheshar Nath, defeadant- 
respondent, under tne provisions of 


7 183—105 & 106 > x : 
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O. XXXIV, Civil Procedure Code. Two 
other persons were impléaded as defen- 
dante, namely Jaggan Nath, defendant- 
respondent No. 2, who had purchased the 
property in suit at a Oourt sale (ride tke 
sale certificate dated May 10, 1933) and 
firm Lal Singh Man Singh, defendant- 
respondent No. 3, who was a snbsequent 
mortgagee of the same property (vide the 
mortgage deed dated March 9, 1931) fora 
sum of Rs. 3,000. Basteshar Nath took 
. no interest in the proceedings and has 
been proceeded agasinst.ex parte. Defen- 
dant-respondent No. 3 inthe written state- 
_Ment, made a mention of his own separate 
. claim against the property in suit under 
the mortgage deed dated March 9, 1931, 
and prayed that he be excused from attende 
ance in respect of this suit. | 
Defendant-respondent No, 2 contested 
the suit. He raised a preliminary objec- 
tion that the suit as framed cannot lie, 
On facts, he denied knowledge of the 
mortgage deed in favour of the plaintiff. 
< He contended that he purchased the prec- 
perty in suit at a-OCourt sale in connection 
with the final mortgage decree for a sum of 
Rs, 8,200 in favour of R. B. Ohuni 


Lal against Basheshar Nath. The plaintiff © 


- had filed objections under O. XXI, r. 58, 
_ Civil Procedure Code, twice in connection 

with those proceedings which were dis- 
. missed. The plaintiff not having instituted 
a suitunder O. XXI, r. 63, Civil Procedure 
Code, was now barred from proceeding 
` againt the property. In the end he pleaded 
that in case a decree be passed in favour 
- of the plaintiff, it should be subject to his 
- charge of Rs. 8,200 plus interest at the 
rate of Re. 1 per cent. per month. Sardar 
Shah Singh, Senior Sub-Judge, . Peshawar, 
framed the following issues : 

“(1) Whether thesuit lies in the present form ? 
» (2) Whether the suit is barred under O. XXI, r. 63? 

(3) Is the plaintiff entitled toa decree for sale and 
for what amount? (4) If so, is defendant No, 2 
. entitled to a prior charge and for what amount ? 


(5) To what relief is the plaintif entitled and 
_ against whom ?” 


The learned Senior Sub-Judge decided . 


the first two issues against the plaintiff 
. and dismissed the plaintiff's suit. The 
_appeal against the judgment of the Senior 
Sub-Judge was accepted on June 2o, 1937, 
by a Bench of this Court Moti. Kam Nihal 
Chand v. Basheshar Nath (1); the decjsion 
. onthe first two issues was reversed and 
the case was remanded under O. XLI, 
. T. 28, Oivil Procedure Code, for decision on 


(1) 171 Ind, Oas, 810; A IR 1937 Pesh. 97; 10 R 


t 7 
.. 


Mot! BAM KHATRI v. BASHR6HAR wats Krater (PHSH.) 


` presence the 


“that it was decided in his 
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the remaining points. The plaintiff proved 
his mortgage deed dated August 22, 1929, 
by pr.duciog the attesting witness Acharaj 
Ram, P. W. No. 1, thescribe Faqir Cnand 
P. W. No. 3, anå tte son of tbe plaintiff 
Jaggan Nath, P. W. No, 2, in whose 
mortgage deed was executed 
and the payment cf the consideration 
effected. Jaggan Nath, P. W. No. 2, 
further proved the accounts of the plain- 
tiff in respect of the mortgage in suit. 
The contesting defendant produced 
R. B Chuni Lal as D. W. He stated 
that the property in suit was mortgaged 
to him for a sum of Rs. 5,000 by æ 
registered mortgage deed dated Novembew 
6, 1924." He added that the deed had beens 
signed by Basheshar Nath in his presence 
and that it was registered in his presence. 
He further stated that he instituted a suit 
on the basis of the mortgage deed and 
favour om 
October 39, 1930. He admitted having» 
realized his full decretal amount, It may. 
be noted that there is not a word abou* 
the passing of-the consideration for the 
mortgage deed dated November 6, 1924 
though the fact is hardly material now 
forthe matter stands adjudicated anc 


. fully settled. Some evidence was led by» 


the plaintiff in rebuttal. He sought t 
establish that Basheshar Nath has beem 
dealing withthe property in dispute ar 
his own notwithstanding the Court sale ir 
favour of Jaggan Nath, defendant 
respondent No. 2 He has been fron 
time to time residing in it. He has bee» 
letting out portions of it and one Lakhm. 


Chand has been realizing rents from 
ue tenants on behalf of Bashesha_ 
ath. 


The learned Senior Sub-Judge (K. S. 
Mufti Mohammad Yakub Khan thi 
time) held that the plaintif was entitle 
toa decree with costs on the basis of hi, 
mortgage with interest at the rate of 
percent. per annum subject to a prio 
charge of Ks, 3,200 plusstamp duty of th 
sale certificate of Jaggan Nath, defendans 
respondent No. 2, The reason for puttin; 
the prior charge was that Jaggan Nat: 
was a stranger and was a bona fide par 
chaser for value and in accordance with tb 
rule in Gurait Singh v. Kalumal (2) wa 
entitled to be recompensed. e 


The plaintif has come up on appes 
His prayer in appeal is that the claus 


(2) A I R 1937 Pesh, 5; 167 Ind, Cas. 698; 9 
Pesh. 91. ° 
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regarding the prior charge of Rs. 8,327-8-0 

of Jaggan Nath over the property in suit 

be deleted. Jaggan Nath, defendant- 

respondent No. z, bas filed cross-sbjections 
and prays for an additional charge of 

ie 221-4-0 and for his costs in the lower 
ourk. 


The learned Counsel for the appellant 
has argued that defendant-respondent No, 2 
is an auctiou-purchaser of tue property, and 
48 Buen cannot acquire better title than 
the mortgagor himself. The proceeding in 
Which the Usurt sale was made was on 
‘attachment in the decree of R. B. 
Couni Lal. ‘Lhe learned Counsel contends 
that R. B. Ouuni Lal did not specineal- 
ly ask for a morigage decree, nor did he 
,oDtain & decree in accordance witn the 
Provisions of O. XXXIV, Civil Procedure 
Uode, k. B. Usuni Lal dıd not 
behave as if ne was the nolder of the 
mortgage decree. AsSsoon as the decree 
was passed, he applied for attachment. 
The sale, thougo eflected a considerable 
lime afterwards, was 1D consequence of 
that Very attachment. ‘Lhe learned Counsel 
contends ihat there 18 notning in law to 
prevent the mortgagee from ieunquishing 
ms ight to tne morigage, and to sue the 
_mcrigagur on tue personal covenant to pay. 
in support of this proposition ne. has 
‘Teferred us to Sukhdev Prasad v. Lachman 
Singh (3), Candu Kutty v. Narayana 
-Narr (4) and Kamaswami Naidu v. Sub- 
„baraya Thevar (do) at p. 1102. So far as the 
- general principle is concerned, we are in 
agreement thatthe morigagee can relin- 
. quish the security, and can sue on the 
persoaal Covenant tu pay. la Sukhdev 
Prasad vy. Lachman Singh (3) the morpgagee 
. Bued on the basis of the simple mortgage, 
and prayed that a mortgage decree pe 
passed in his tavour,or some other relief 
may be granted, to which he may be eligible. 
Bui later on, he made an application in 
whica he specitically relinquished the 
security vf tue property and prayed for a 
simple money decree, based upon the per- 
sonal Covenant to pay. in Candu Kutty 
v. Narayana Nair (4) tne suit was for 
recovery of tue arrears of rent and for 
the ejecument of tue mortgagor from tne 
house. That was a case ol a usutructuary 
morigagg and it was held tnat the decree 
passed was not a preliminary decree, but 
Was executable as it was. in kamaswami 

(3) 24 A 456; A W N 1902, 114, 

(4) A I K 1920 Mad, i083, 87 Ind. Oas. 557. 

A G ATR 1928 Mad: 1101 at p 1102; 85 Ind Cas. 
648; 49 M L J 490; (1925) M W N 820, 


MORI RAM KAATRI v. BasHasaatt Nafa KEATRI PRSH.) 


“present case, 


835° 
Naidu v. Subbaraya Thevar (5) the dispute 
was regarding the assignment of a com» 
promise decree. It was held that the creation 
of a charge by the decree in a money suit 
did not convert the suit into a morigage 
suit. The suit was not based on a mort- 
gage, but was for the specific performance 
or for damages in respect of. which the 
compromise decree was passed, 

It is abundantly clear that the rule in 
none of the cases cited by the learned 
Counsel is applicable to the facts of the 
The learned Counsel dived 
through the original file as well as the exe- 
tution file of R. B. Ohuni Lal's suit, and 
was at pains to glean a point from here 
and a point from there with a view. to 
build up his case, but it was an unneces- 
sary tax on time. R. B. Ohuni Lal's suit 
was based upon the simple mortgage in 
his favour executed in the year 1924. The 


decree was passed on October 30, 1930. 


As it happened, the decree and the judg- 
ment contained no reference to the pro- 
perty. R. B. Chuni Lal applied for the 
amendment of the judgment and thé decree, 
and prayed that the words “against the 
mortgaged property” be added, The words 
were inserted in the judgment itself and 
an amended decree sheet was made out 
on December 9, 1930. R. B. Ohuni Lal, it 
may be seen, behaved in quite a different 
manner, in fact, diagonally opposite, to 
the manner in which Sukhdeo Prasad 
acted in his suit: Sukhdev Prasad v. 
Lachman Singh (3). When R. B. Chuni 
Lal wanted the property left out by in- 
adverience to be brought into ‘his decree, 
Sukhdeo Prasad relinquished his right to 
the property and by a special application 
prayed for a simple money decree. 

The learned Counsel for the appellant has 
argued that the decree sheet was not pre- 
pared in R. B. Uhuni Lal's case in accord- 
ance ` with O. XXXIV, Civil Procedure 
Ucde, and the attachment of the property 
was effected on the very day the amended 
decree was passed. Tne decree had not 
been made a preliminary decree, and no 
time was allowed for the payment of the 
decretal amount, nor was any mention 
made in the decree that on the expiry of the 
time allowed, the decree would. be made 
tinal. We are not convinced with this 
argument. We grant that the procedure 
was a bit lax in the Court of the District 
Judge, who passed the decree, When the 
application for the amendment of the decree 
was made by KR. B. Uhuni Lal, it was up to 
tne District Judge to see whether the 


3 





eBo 
decree was in conformity with the judg- 
ment. The fact is that the decree as framed 
was in conformity with the judgment dated 
October 30, 1930. The Insirict Judge 
realized that the prayer of the plaintiff that 
the decree be passed against the property 
was correct; but he did not know exacily 
how to do it. The correct: procedure for 
the District Judge was to review his judg- 
ment, with a view to make it in conformity 
with O. XXXIV, Oivil Procedare Code, and 
to pass a preliminary decree based upon it. 
What the District Judge actually did was 
to amend his judgment of October 30, 
1930, by inserting the words relating to the 
mortgaged property therein, and then to 
draw up an amended decree. From the 
laxity ın the prccedure, which was, we 
have reascn to believe, based upin ignor- 
ance of the correct law, we econciude that 
what the Vistiict Judge wanted to do was 
to pass a decree for the sale cf the mori- 
gaged property. The plaintiff had never 
relinquished his claim to the mortgaged 
` property. The fact is that the plaintiff want- 
ed io proceed against the property as soon 
as pcssible. If the plaintiff wanted to relin- 
quish his claim to the property, there was 
no reason for-him to apply for the amende 
ment of the decree. In accordance with the 
judgment of October 30, 1930, he could have 
at- once proceeded against the person of the 
judgment-debtor, or against the- property 
m question or any other property of the 
judgment-debtor in accordance with the 
original decree. The fact that he went in 
for getting the decree amended shows that 
he primanly wanted to proceed against the 
mortgaged property. As soon asthe decree 
sheet was amended, he proceeded against 
the mortgaged property. Nobody appears 
to have known that in the case of a decree 
` for the sale cf the mortgaged property no 
attachment was necessary. But anyhow it 
was un irregularity}, just as there had been 
so many otuer irregularities in the proces 
dwe. We are satisfied that R. B. Chuni 
Lals suit was for proceeding against the 
mortgaged property primarily, and that the 
amended decree was to the same effect, 


In this view we are fortified by the 
rule in Lal Behary Singh v. Habibur 
Rahman (6), Civil Appeal No, €/4 of 
1932, Haji Abdur Rashia v. Mian Akbar 
Shah, Civil Appeal No. 6/4 of 1932, decided 
on February 19, 1932, ot this Court, and 
Bhag Chand v. Matik Ahmad Jan Further 
Oivil Appeal No. lv€-64 of 1:88, decided 


(6) 260166; 30 W N8. 
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by this Court on November 1, 1928. It has 
been clearly ruled in all these cases that 
although tne decree is not made cut in the 
proper form, tne decree-boluer 18 entitled 
to reajize his decree from the mortgaged 
property. ‘The Ugurb sale was efectea in 
favour of defendant-respondent No. 2 in 
the execution of tne amended deciee, ‘This 
fact would determine tne right of the auc 
tion-purchaser in respect of the mortgaged 
propeity against any subsequent mort- 
gages. : 

The learned Counsel for the appellant 
has argued that the lower Oourt had tixed 
a charge of Rs. 8,200 plus Rs. 127-:-) on 
the property ın question of defendant rese 
pondent No. 2. ‘ihe learned Counsel con- 
tends that the lower Ucurt while fixing this 
charge on the prope:ty wus under the 
impression that defendant-respondent No, 2 
(the auction-purchaser) was subrogated to 
ube rights of tne morigagee. Tne doctrine 
of subrogation is givenin 8, Y2, ‘l'ransfer 
of Property Aci. Tue section contains a 
principle of equity, and hencé is applicable 
to this Province, thougn tne Act itself is not 
applicabie. Tne learned Counsei contends 
that the doctrine of subrogation as given 
in 5.92, ‘Transfer of Property Act 18 not 
applicable to the facts of the present- case. 
We. do not feel called upon to discuss this 


-pomt at any-lengon, because the: learned 


Ucunsel- for deteudant-respondent No.2 
concedes that the principles of the Transfer 
of Property Act apply to this Province and 
also concedes that tne doctrine of subroga- 
tion is not applicable tothe facts of- tne 
present case. Lhe learned Counsel for de- 
fendant-1espondent No. 2 submits that the 
principles of s. 101, Transfer of Property 
Act are applicable 10 the facts of the pre- 
sent case. Section 101 of the Act reads as 
follows : ; 
“Any mortgagee of, or person having 8 charge 
upon, immovable propeity, or any transferee from 
any such morigagee or charge-holder, may purchase 
or otherwise acquire the rights in the property of 
the mortgagor or owner, as the case may be, without 
thereby causing the mortgage or charge to be merged. 
as between himself and any subsequent mortgage» 
oLor person having a subsequent charge upon, the 
same property; aud no sucu subsequent mortgagee 
or charge-holaer shail be entitled to foreclose or 
sell such property without redeeming the prior mort- 
gage or Charge, ur otherwise than subject thereto.” 


The learned Counsel for defendant-res- 
pondent No. 2 submits that tue auction- 
purchaser represents the interests of them 
mortgagee as well as the mortgagor in the 
property purchased by him. ‘here is n¢ 
merger of the interests of the two. So fam 
as the interests of the mortgagor in ‘that 


1939 


property are concerned, the learned Connrel 
concedes that his client cannot legally have 
any righteto them, but he argues, and we 
consider with a good deal of force, that the 
interests of the mortgagee in the property 
do vest in him as an auetion-purchaser. 
The principle in Sukhi v. Ghulam Safdar 
Khan (7). applies to this case, In fact 
Sukhi v. Ghulam Safdar Khan (7), ia on 
all fours with the present case. The rule 
in that case was that where a prior mort- 
gagee hrings the pronerty to sale in execu- 
gion of a decree on his mortgage without 
impleading the puisne mortgages, as is the 
case in the present case, to the suit the 
rights of the puisne mortgagee are not 
affected by the sale. But ifthe puisne mort- 
gagee brings a suiton his mortgage (as is 
the case here) the auction-purcharer in the 
execution of the prior mortgage decree can 
use the prior mortgage rights asa shield 
and can claim payment of the amount due 
under the pricr mortgage decree, where the 
puisne mortgagee seeks a decree for sale in 
his favour (as is the case here). 
A similar view was taken in T. C. Bose 
v. Obedar Rahman {8), Dattatraya Man- 
geshya v. Venkatesh Basudeo (9), Ramanan- 
dan Prasad Singh v. Ram Das (10) and 
Dhapuhai v. Chandra Nath (11). The posi- 
tion of defendant-respondent No. 2 in this 
«wage, in our judgment, is governed by the 
rule in Sukhi v. Ghulam Safdar Khan (7). 
Wefendant-respondents No. 2g position 
would be what the position of R. B. 
huni Lal would have been. had defendant- 
wespondent No. 2 not purchased the pro- 
werty at the Court sale. We therefore come 
o the conclusion that essentially the deci- 
sion arrived at by the lower Court was 
sorrect, though we have adopted different 
‘gasoning to support if. We dismiss the 
appeal with costs. Pleader'’s fee Rs. 150. 
The learned Oounsel for defendant-res- 
sondent No 2, in thie connection. makes a 
aference to the cross-objections filed by 
iis cilent, in which he prays for his costs 
n the lower Oourt and for the inclusion 
$ an additional sum of Rs. 221-4-0 in 
ais charge on the property. The learned 
(D A IR 1922 P O 11: 65 Ind. Cas. 151,481 A 
85: 43 A 469: (1921) M WIN 445; 14 L W 162; 26 
) W N279; 42 MLJ 15; 30M L T 175; 24 Bom. 
a R 590 (PO): 
a AIR £928 Rang. 189; 111 Ind, Cas. 132; 6 R 


9 AIR 1922 Bom. 334; 69 Ind. Oas. 165; #24 
Som, 


LR 741. 
eae A IR 1934 Pat. 70; 155 Ind. Oas. 663; 7 REP 


(il) A I R1938 Cal, 524; 176 Ind. Cea. 745; 67°C 
14 429; 420 WN 791; IIR O 169, 
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Counsel for defendant-respondent No. 2 
has made a detailed calculation, which 
has not been challenged by the learned 
Counsel for the apvellant. We have 
instead of adopting the calculation 
in the body of the judgment, chosen 
to put the calculation on a separate sheet 
and annex the same to the judgment. 
According to that calculation, defendante 
respondent No 2 is entitled to Rs. 9,023-8-0 
in all. The lower Gourt has allowed 
him Rs. 8,327-8-0, that being the amount 
of the purchase money plus the stamp 
duty on the sale certificate. The cross- 
objections are in respect of Re, 278-12-0 
costs of the lower Court, plus Rs, 221-40 
as part of the interest. He waives the 
rest of the claim, 

We are of tke opinion that the cross- 
objections are justifiable. Defendant- 
respondent No. 2 had succeeded in estab- 
lishing his charge on the property and 
the lower Court had inadvertently not allows 
ed him his costs of the suit, The charge 
on the property of defendant-respondent ` 
No. 2, a8 already observed, comes to a 
much higher figure than the charge allowed 
by the lower Court. The cross-objections 
are in respect of a part of the amount 
found to be in excess. He is entitled to 
it. We therefore accept the cross-objections 
with costs and amend the decree of the 
lower Oourt so a8 to make the charge of 
defendant-respondent No. 2 on the morte 
gaged property to be Rs, 8,827-3-0 instead 
of Rs. 8,327-8-0. 


D. Order accordingly. 


oo 


OUDH CHIEF COURT 
Application No. 73 of 1936 
August 11, 1939 
HAMILTON AND BENNETT, JJ. 
Pt. BAIJNATH AND OTSERS— 
APPLIOANT3 
versus 
Pt. OHANDIKA PRASAD AND OTHERS — 
Orp-:sits PARTY. 
Civil Procedure ied at uae Brg ae 
i: 1 eding in cour. — 
Akyan Das award filed by arbitrator—Revt- 
ba albert re for arbiration in the course of 
a pending suit are of an interlocutory character 
and part of the suit itself. No application under 
GG af the Diri Posin P ai anid’ aa 
e 5 
ke ee ‘rbitrator. Nabi Mohamad Khan 
y. Mohamad Ahsan (l), followed, . . 
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‘App. for revision of the order of the Civil 
Judge, Unao, dated March 13, 1936. 

‘Messrs. Bhagwati Nath and N. Banerji, 
for the Applicant. 

‘Messrs. Ram Prasad Varma, R. B. and 
5. N. Srivastava, for Opposite Party. No. 5. 

‘Judgment.—This is an application 
under s. 115 of the Civil Procedure Code, 
against the order dated March 13, 1936, 
passed by the Civil Judge, Unao, selling 
aside-an award filed by an arbitrator. 

“An objection has been taken by the 
opposite party's Counsel at the outset that 
no application lies. He has referred: ns to 
a judgment of a Bench of this Court dated 
August 2, 1939, passed on a similar applica- 
tion [s. 115 Application No. 14 of 1338 
Nabi Mohamad Khan v. Mohamad Ahsan, 
1933 O. L. R. 503 (1)]. It was decided that 
no revision lay as no case had een decided 
within the meaning of s. 115. The-proceed- 
ings for arbitration in the course of a pend- 
ing suit are of an interlocutory character and 
part ofthe suit itself. It is not disputed 
that in view of this authority, the present 
application cannot be entertained. We 
accordingly dismiss it with costs. 


D. Application dismissed. 
(1) 183 Ind, Cas. 378; (1939) O W N 716;12R O 
31; 1939 O L R 503. 


LAHORE HIGH COURT 
Letters Patent Appeal No, 131 of 1938 
November 23, 1938 
ADDISON AND Ram Lat, JJ. 
HOSIERY KNITTING MILLS, Lip., 
DELHI—PLAINTIFF—ÅPPELLANT 


versus 
S. WAHID-UD-DIN——DEFENDANT— 
RESPONDENT - 

Contract Act (IX of 1872), s. 73—Option of 
cancelling contract in case of “bankruptcy or 
any other reason” can be based on substantial 
reason and not merely on desire of party cancelling 
dt to avoid loss to himself. 

In anticipation of his appointment as a supplying 
agent and of acceptance of his terms as to com- 
misaion and price by the manufacturing firm, a 
person accepted indents which provided by one of 
its clauses as under: “In the event of fire, strikes 
among workmen, or any unforeseen event, or the 
failure of your supplier to deliver either through 
bankruptcy, or any other reason, you or your agents 
are to have the option of cancelling ‘the order.” 
Bis terms of agency were not accepted by the manu- 
facturing firm and the goods were not supplied, 
The contract was between the parties as principal 
to principal. Purchaser sued for damages : 

Held, that this failure of the supplier “ through 
bankruptcy or any other reason’? must be based 
on something reasonable. It was impossible to 
hold that tHe circumstance that the supplier would 
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not pay the price demanded by the manufacturers, 
who also refused to pay him commission, was a 
reason contemplated by these indents. Consequent- 
ly the supplier was not entitled to cancel the order 
and was liable for damages. 

L. P. A. against the Judgment of Beckett 
J. in S. A. No. 374 of 1938, dated June 16, 
1938. ; 

Mr. Mehr Chand Mahajan, for the Ap- 
pellant. 

Mr. Barkat Ali, for the Respondent. 


Addison, J.—The Hosiery Knitting Mills 
of Delhi sued Wahid-ud-din for damages for - 
breach of two contracts, both dated February ” 
20,1933. The indent, Ex. P-1, was for 
15 bales of hosiery at three shillings per 
pound while the indent, Ex. P-2, was for 
three bales at three shillings fcur pence 
per pound. The indents start with the 
following worda : i ` 

“We request you to purchase yourself or through 
your agents on our account and at our risk the goods . 
specified below ” 4 

Another clause is as follows : 

“In the event of fire, strikes among workmen, or 
any unforeseen event, or the failure òf your supplier - 
to deliver either through bankruptcy or any other 
reason, you or your agents are to have the option of . 
cancelling the order.” | 

-The indents were accepted on February ` 
23, 1433; Apparently the defendant was. 
negotiating with a view to becoming an 
agent of Buiterfield and Company, at” 
Bradford, England, but they refused to 
pay him the very high commission of 5 per 
cent. which he was demanding and they 
pointed out to him that, when he asked 
them to supply the goods, the prices they 
quoted were for solid colours whereas some” 
of the bales in the two indents in suit 
were for mixed colours which costsix pence 
per pound more. They therefore refused 
to supply those goods to the defendant at ‘ 
the price he quoted, namely three shillings 
per pound. The defendant received a cable 
to this effect on May 1, 1933 and by 
Ex. P-6 he intimated to the plaintiff company 
that the gcods would not be supplied, 
while by Ex. P-8, dated May 16, 1933, the 
defendant again informed the plaintiff 
ccmpany that he had received a letter 
from Butterfield and Company, dated May 
1, 1933, definitely refusing to pay him 
5 per cent, commission or to have bim as. 
an agent and that they also refused to 
supply the goods -at the price quoted. 
This suit was then brought by the plaintiff 
company against the defendant for damages 
and was. decreed by the trial Court, the 
amount allowed being Rs 1,645. There was 
an -appeal to the District Judge which was. 
dismissed, On second appeal to this Court 
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a learned Judge accepted the appeal and 
dismissed the suit, leaving the parties to 
bear their own costs throughout. The matter 
is now before ns on an appeal under the 
Letters Patent. . ` 

The defendant pleaded that there was 
no contract between him and the plaintiff 
company and that he was merely acting 
to the knowledge of the plaintiff company 
as an agent for the Bradferd firm. He 
further pleaded that in any case there was 
no completed contract between him and 
the plaintiff company. Another plea was 
that it was open to the defendant to cancel 
the order at his option and thathe did so. 
On Issue No. 1 the trial Court held that 
the defendant was not acting as an 
agent forthe firm in England but that 
the contract between the parties was 
as between principal and principal. 
On Issue No. 2, it held that there was 
a completed contract between the partiea 
to this suit. On Issue No. 3 it held that 
the contract ‘did not beccme impossible 
of performance as the Bradford firm would 
have sent the goods if the defendant had 
paid them the proper price; it was also 
open to the defendant to indent on any 
other firm. On Issue No. 5 it waskeld that 
the defendant had not the option of cans 
celling;the indents because of the sube 
clause “failure of your supplier to deliver 
either through bankruptey or any other 
reason.” It was further held that the 
‘defendant could not cancel the order 
merely because he himself could not buy 
Khe goods at a particular rate. 

On appeal these findings were upheld 
andthe lower Appellate Court held further 
that the failure of the supplier to deliver 
whe goods until the proper price was paid 
could not be regarded as a sufficient. reason 
for the defendant to back out of his cor- 
Kract with the plaintiff. 

It was not contended before the learned 
Judge, who heard the appeal in this Oourt, 
what the decision of the Courts below was 
wrong with respect to the contract being 
one between the parties as principal to 
wrincipal, or that there was no completed 
sontract. These findings therefore remained. 
Jno the terms of the contract, however, he 
same tothe. conclusion thatthe contract 
Mecame veid if the suppliers failed to 
deliver the goods for any reason. He 
eadmitted that this was a very exceptional 
state of affairs in a contract and that was 
Khe reason why he directed that the parties 
whould bear their own costs throughout. The 
‘only words-in the indents, which were relied 
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upon before the learned Single Judge, have 
already been mentioned. There is nothing 
remarkable in the opening sentence, 80 that 
all that has to be looked into is the meaning 


of the clause: 

“Tn the event of fire, strikes among workmen, or 
any unforeseen events, or the failure of your supplier 
to deliver either through bankruptcy >r any other 
reason you are to have the option of cancelling the 


order.” r 

Surely this fajlure of the supplier 
“through bankruptcy or any other reason 
must be based 01 something reasonable. 
It is impossible to hold that the circums 
stance that the defendant would not pay 
the price demanded by the manufacturers, 
who also refused to pay him commission 
was a reason coatemplated by these indeats. 
If that were meant, it would be necassary 
to set it out clearly. It is not necessary to 
go into the Yuestioa whether “any other 
Teason™ must be ejusdem g2neris with banks 
ruptey, but there must be some reaso2 of 
substance and not marely the desire of the 
defendant to avoid a loss to himself. Asa 
fact the suppliers did not refuse to supply 
the goods. They only stated that they would 
not supply them on the basis of giving the 
defendant 5 per cent. commission, while 
they further refused to supply the mixed 
colours at three shillings per poind; they 
demanded six pence more for those. It 
was open to the defendant tò pay them the 
extra six pence for those bales which consist- 
ed of mixed colours and to forego his cone 
mission. It cannot be held that this clause 
gave the defendant the option of cancelling 
the ‘contract. The plaintiff's suit was 
therefore properly decreed and we accept 
this appeal and grant the plaintiff a decree 
for damages amounting to Rs. 1 645 
with costs before us. The parties will bear 
their owa costs before the Single Judge and 
the Courts below. 

D. Appeal allowed. 


—<—— 


MADRAS HIGH COURT 
Appeal No. 346 of 1932 
February 11, 1938. 

Leaca, O. J, AND LaksHmana Rao, J. 
SANKARA MINING SYNDICATE, Lrp., 
NELLORE AND ANOTHER— Å PPELLANTS 
versus 
SECRETARY or STATE AND oT#8E8— 
RESPONDENTS 

Government of India Act 1919, 9 & 10 Geo. V, 
Ch. 101), es. 30 (2), 45—Statutory authority of 
granting mining leases—Effect of Madras mining 
Rule 4—Local Government, if can reverse the order of 
Board of Revenue—Hifect of a, 30 (2)~Contracta’ 
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Just be. signed and executed by Collector, to make 
at enforceable against Secretary of State in Council 
~——Madras Mining. Rules—R. 46—Ezpression, * right 
‘of applicant” cannot be read as recognition of 
vested right—Effect of r. 46. ; 

In 1903, the Local Government granted a mining 
lease of certain area to one R. In 1904, the Local 
Government granted a mining lease in respect of 
another area to K. The Government reserved a 
Strip of ` land referred to as “margin” between 
these lands, to prevent disputes between the two 
lessees. After several petitions and appeals by 
both of them, the Roard of Revenue directed that 
neither party should be given any portion of the 
margin. R appealed against the Board's order to 
the Local Government which passed an order 
directing that the margin should be assigned to R 
after reserving a small strip between the twolands. 
Accordingly the Collector passed an order and 
communicated it to R. However, before the order 
could be complied with, the other lessee K appealed 
to the Government of India which held that tha 
Local Government had no power to direct that the 
lease be given to any particular person and the 
power was delegated to the Board d? Revenue under 
5. 4 of the Madras Mining Rules. Thusthe order 
in favour of R was cancelled and the Board of 
Revenue granted the lease of the margin to K. 
Thereupon R instituted a suit against the Secretary 
of State in Council and E, for a declaration that 
the order of the Local Government granting lease 
to K was illegal and for a decree for specific 

erformance of the contract for lease ofthe margin 

which he alleged had been entered into between 
him and the Local Government : 
; Held, that the ordinary law of principal and agent 
had ño application. The statutory authority . to 
grant mining leases passed from the Local Gov- 
ernmentto the Boardof Revenue by the order 
made under r. 4. Consequently the Local Gov- 
ernment had no power to reverse the orderof the 
Board of Revenue, The order of the Government 
of India setting aside the Local Government's order 
was intra vires. Section 45, Government of India 
Act, gave the Government of India full power to 
interfere with the ordera of the Local Goverament 
in matters of this nature : 

Heid, further that the Governor-General] in Coun- 
cil had prescribed rules under s. 30 (2), governing 
the execution of contracts with the Local Govern- 
ment and they required a formal lease to be execut- 
ed bythe Collector. Therefore, until a formal lease 
Had been signed, there could be no enforceable con- 
tract against the Secretary of State in Council. 
Municipal Corporation of Bombay v. Secretary of 
State (1) and Secretary of State v. Chettiar Firm (2), 
relied on, = 

The words “right of the applicant” in r. 46, 
Madras Mining Rules, cannot be read as a re 
cognition of a vested right, The effect of the 
rule merely is that ifthe applicant does not com- 
plete the contract within six months, the order 
directing the lease to issue will lapse unless the 
time is extended, ; ‘ 


` A. against the decree of the 
Nollore, in O. S. No. 67 of 1929, 


Messrs. S. Srinivasa Iyengar and B. 
J agannadha Doss, for the Appellants. 
| "The Government Pleader, The Advccate- 


General, K. Umamaheswaran end K, Subra- 
_maniam, for the Respondents, 


Sub-Judge, 
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Leach, C. J.—This appeal arises out 
of a suit filed in the Court of the Bub- 
ordinate Judge of Nellore by the appellant 
against the Secretary of State for India in 
Council, (respondent No. 1), and Yetti- 
gadda Audemma (respondent No. 2), for 
a declaration that an order of the Local 
Gover: ment granting a mining lease to 
Yettigadda Audemma is illegal and for a 
decree for specific performance of a con- 
tract which le alleged had been entered 
into between him and the Local Govern- 
ment for a lease of the area in suit. In, 
1903 the Local Government granted a 
mining lease of the area known as Survey 
No. 499to one R. V, Kuppuswami Aiyar, 
The lessee subsequently transferred this 
lease to the appellant Company. In 1904 
the Local Government granted a mining 
leage in respect of the area known as Survey 
No, 500 to Kalappa Chetti, the husband 
of respondent No. 2, Kalappa Chetti, is 
now dead and the lease of this area has 
vested in respcndent No. 2. From respon- 
dent No. 2’s area a strip of land three fur- 
longs in length and 133 feet in breadth, 
lying on the boundary of Survey No. 499, 
was éxcluded from Kalappa Chetti’s lease. 
This area has been referred. to as the 
“margin” ard I will. so refer to it in 
this judgment. The object in reserving 
the margin was to prevent disputes between 
tLe two lessees. On August 5, 1923, the 
appellant Company applied to the Ccllector 
for a lease of the margin. A similar appli- 
cation was filed by respondent No. 2 on 
Seplember 4, 1923. h 

The Collector considered both the peti- 
tions and by an order dated October 1, 
1923, rejected them as he was of the opinion 
that it was not desirable to grant a lease 
of the margin to either of them. Respondent. 
No. 2 appealed against this order to the 
Board of Revenue, which confirmed the Col- 
lector’s order on Novemter 8, 1924. Respcn- 
dent No. 2 then preferredan appeal to the 
Local Government, which by an order dated 
July 31, 1925, granted her petiticn. The 
appellant Ccmpany was dissatisfied with thie 
decisicr and applied tothe Local Government 
to reconsider it and to grant the area to the 
appellant Ccmpany. The Lccal Govern: 
ment did re-ccnsider the matter ard decided 
to cancel tLe lease of the margin to res 
pendent No, 2 on the ground that its pre- 
Vious order was ultra vires and had beeps 
passed withcut full knowledge of ‘the 
fact that respondent No. 2, or her predeces: 
sors-inetitle, had undermined .the margin Oja 
the land toa considerable egtent and hac 
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extracted mica therefrom. The Local Gov- 
ernment left it to the Oollector to deter- 
mine whether any portion of the margin 
should be leased and, if so, to whom? On 
March 15, 1926, respondent No. 2 filed 
another petition asking that a Jease of the 
margin be granted to her, and two days 
later the appellant Company applied. 
The Sub-Collector thereupon held an in- 
quiry into the matter and found that there 
had in fact been encroachment by res- 
pondent No. 2 after the Collector's order 
, of October 1, 1923. He was, however, unable 
to ascertain the extent of the encroach- 
ment that had taken place and therefore 
recommended that the Collector should 
allot a moiety of the margin to each of the 
petitioners, leaving a strip of 10 feet in 
breadth between the two holdings. The 
Collector accepted this recommendation, 
but the parties were dissatisfied with it 
and further appeals were preferred to the 
Board of Revenue. By an order dated 
February 7, 1927, the Board of Revenue 
reversed the Collector's order and directed 
thet neither party should be given any 
portion of the margin. 

The appellant Company appealed against 
the Board’s order to the Local Government 
which by an order dated May 7, 1927, directe 
ed that the margin should be given to 
the appellant Company after the reservation 
of a strip of five links lying on respon- 
dent No. 2's boundary. The Local Govern- 
ment considered that respondent No. 2 had 
forfeited any claim to consideration. In 
pursuance of this direction of the Local 
Government, the Collector on March 27, 
1927 passed a formal order directing that 
the margin originally excluded from Survey 
No. 500 should be assigned to the appellant 
Company, after reserving a strip of five 
links as suggested in the order of the 
Local Government. The crder of the 
Collector was communicated to the appel- 
lant Company on June 10, 1927, and the 
appellant Company was required to deposit 
in the treasury asum of Rs. 3 as asketch 
fee and Rs. 100 by way of security deposit. 
Before the order cf the Collector of March 
27, 1927, could be complied with, respond- 
ent No.2 appealed to the Government of 
India and asked the Local Government 
for a stay of all proceedings pending the 
receipt of the order of the Government of 
India, The stay was granted on July 20, 
1927. The orders of the Government of 
India were communicated to the Board of 

„Revenue in a letter dated June 14, 1928, 
In this letter the Government of India 


e 
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expressed the opinion that as the power to 
grant mining leases had been delegated 
to the Board of Revenue, the Local Govern- 
ment could not interfere with the Board's 
orders so Jong as the Board had acted, whe- 
ther by granting a lease or refusing to 
grant a lease, and that the Local Govern- 
ment could not direct the Board to grant 
a mining lease to a particular person, 
All that the Local Government could do 
was to give a direction to the Board of 
Revenue that a particular area should be 
assigned on a mining lease. In view of 
this decision the order passed by the Local 
Government directing the Borad of Revenue 
to assign to the appellant Company the 
area was ulira vires and was accordingly 
cancelled. 

In accordance with this order of the 
Governmentef India, the Board of Revenue 
on October 11, 1928, granted a lease of the 
margin to respondent No. 2, leaving a strip 
of five links as a visible boundary between 
the two areas. On December 4, 1928, a 
formal lease of this area was granted to 
respondent No. 2. The present suit was 
filed on October 11, 192°, for a decree 
cancelling the lease to respondent No. 2 
and granting one tothe appellant Company. 
The trial Court found against the appel- 
lant Gompany on all of its contentions 
and dismissed the suit. Before us three 
arguments have been advanced in support 
of the appeal. In the first place it is 
said that the Government of India exceed- 
ed its powers when it cancelled the order of 
the Local Government and left the matter 
open. In the second place, itis said that 
even if the Local Government was bound 
to obey the order of the Government of 
India, the order of the Board of Revenue 
dated May 27, 1927, granting the lease 
to the appellant Company, amounted to 
an acceptance of an offer to take the lease 
on the usual terms and therefore there 
was a binding contract which entitled the 
appellant Company toa decree for specific 
performance. Tne third argument is that, 
even if there was no contract in law, the 
appellant Company was entitled to the 
lease as the mining rules recognized that 
by virtue of the order of May 27, 1927, 
it had got a vested right in the margin, 
The arguments involve the consideration 
of certain sections of the Government of 
India Act, 1919, and certain statutory rules, 
Tre Government of India Act, 1935, does 
not apply because the case Concerns events 
which took place before that Act was 
placed on the statute book, Section 28 (1) 
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of the Act of 1919. states : 

“The Secretary of State in Council may with 
the concurrence of a majority of votesat a meeting 
of the Council of India, sell and diepose of any 
real or personal estate for the time being vested 
in His Majesty for the purpose of the Government 
of India, and raise money on any such real (or 
personal) estate by way of mortgage (or otherwise) 
and make the proper assurances for any of those 
purposes ™ i 

Section 30 .1) provides that the Governor- 
General in Council and any Local Guvern- 
ment may, on behalf and in the name of 
the Secretary of State in Council, and 
subject to such provisions or restrictions as 
the Secretary of State in Council with the 
concurrence of a majority of votes at a 
meeting of tl e Council of India, prescribes, 
sell and dispose of any real or pere 
sonal estate vested in His Majesty for the 
purposes of the Government of India. 
Like powers are given for mortgaging 
and the granting of assurances, But 
it-has to be borne in mind that - with 
regard tothe exercise of powers conferred 
on the Governcr-General in Council or 
Lreil Government, the exercise must be 
on behalf of and in name of the Secre- 
tary of State in Council. Section 30 (2) 
ig in these terme: 

“Every assurance and contract made for the 
purposes of sub-s. (1) of this section shall be 
executed by such person and in such manner asthe 
Governor-General in Council by resolution directs 
or authcrizes, and if Bo executed, may be enforced 
by.or against the Secretary of State in Council for 
the time being ” . aa , 

The. only other section which this case 
ie concerned with is a. 45 (1) which says: 

“Subject to the provisions of this Act and 
rules made thereunder, every Local Government 
shall obey the orders of the Governor-General 
in Council, and keep him constantly and diligently 


informed of its proceeding and all matters which - 


ought, in its opinion, to be reported to him, or as 
to which he requires information and is under his 
superintendence, direction and control in all matters 
relating to the government of its province.” 

This sub-section is very wide in its appli- 
cation. The Government of India have 
framed certain rules regulating the grant 
of mining concessions, and the validity 
of these rules is not in question, Under 
r. 1 no miniog lease can be granted by 
a Local Government otherwise than in 
accordance with the rules, except with the 
previous sanction of the Secretary of State 
for India in Council, or with that’ of 
the Governor-General in Council under 
any general or special authority which he 
máy have received in this behalf from 
the Secretary of State in Council. Rule 4 
states that for the purpose of the rules 
the Local Government may, in provinces 
where there is a Board of Revenue, 


SANKARA MINING SYNDICATE V, SECRETARY oF sTaTR (MADR.) 


183 10 


delegate to such authority all or any of 
the powers conferred on the Local Govern- 
ment by the rules, The authority of the 
Local Government to grant mining leases 
has been delegated to the Board of Revenue 
and it was for this reason that the Govern- 
ment of India cancelled the order of the 
Local Gcvernment with regard tothe margin, 
At one time it was thought that the 
Local Government had the power to revise 
orders of tke Board of Revenue and a 
note to this effect was inserted in the 
previous edition of the ‘Mining Manual.” 
The deletion of this ncte was, however, 
directed by an order of the Local Govern- 
ment dated November 19, 1925, the Local 
Government recognizing that it had not 
the power to revise. 

The learned Advocate forthe appellant 
Company contends that inasmuch as the 
rules refer to deligation and not to devolue 
tion, the Local Government must be 
deemed to have still vested in it powers 
of granting leases, irrespective of the 
power granted in this behalf to the Board 
of Revenue, The acceptance of this con- 
tention would mean that in thie province 
there would be two authorities with equal 
powers of granting leases. -The learned 
Advocate for the appellant Company would 
have it that the ordinary law of principal 
and agent must be applied. We are 
unable to accept this contention. In our 
Opinion, the statutory authority to grant 
mining leases passed from the Local 


‘Government to the Board of Revenue by 


the order made under r, 4. The Local 
Government agrees with the Government 
of India that this is the effect of the order; 
and we see no ground for disputing this. 
Consequently we hold that the Local 
Government. had no power to reverse. the 


order of the Board of Revenue granting’ 


the lease to respondent No. We are 
also of the opinion that the order of 
the Government of India setting aside 
the Local Government's order was intra 
vires. Section 45 gives the Government 
of India full power to interfere with the 
orders of the Local Government in matters 
of this nature. This disposes of the first 
argument. 

With regard to the contention that a 
valid contract had been entered inte by the 
Local Government with the appellant Com- 
pany and consequently the appellant 
Company is” entitled to a deeree for 
specific performance, we have seen that 
by reason of s. 30 (2), Government of 
India Act, 


1919, contracts have to be- 


. 
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executed by the person and in the manner 
directed by the Governor-General in Council 
and until they are so executed, they 
cannot be enforced bv or against the 
Secretary of State in Council. The short 
answer to the second argument is that 
the Governor-General in Council has pre- 
seribed rules governing the execution of 
contracts with the Local Government and 
they required a formal lease to be executed 
by the Collectors, Theyhave been framed 
in the exercise of the powers conferred by 
subes. 2 of s. 30, and are published in the 
Manval of Statutory Rules and Orders. 
Therefore, until a formal lease has been 
signed, there can be no enforceable con- 
tract against the Secretarycf State in Council, 
The wording of the sub-section in my opinion 
leaves no room for any other construction; 
but, if authority is required, it is to be 
found in Municipal Corporation of Bombay 
v, Secretary of State (1) at p.706 and in 
Secretary of State v, Chettiar Firm (D, 
at p. 300, In this case no lease was 
executed and therefore there is no enforce- 
able contract. The third argument hardly 
calls for serious consideration. Tt is based 
on the fact that r. 46 of the Mining Rules 
states: 

“Tf a lease je not executed within six months 


after leave has been granted for it, theright ofthe | 


applicant to auch lease shall be held to have 


lapsed, unless the Local Government for special © 


reasons consents to grant the same notwithstand- 
ing the delay, or considers that the delay is not 
attributable to the applicant.” : 


Emphasis is laid on the words “right 
of the applicant.” These words cannot be 
read as a recognition of a vested right. 
The effect of the rule’ merely is that 


if the applicant does nct complete the. 


contract within six months, the order direct- 
ing the lease to issue will lapse unless 
the time is extended. For these reasons 
we consider that the decision of the trial 
Oourt is right and the appeal must be 
dismissed with ccsis, one set torespondent 
No, 1 and one set to respondent No. 2. 


N.eD.. Appeal dismissed. 


(1) 58 B 660 at p. 706; I52 Ind. Cas. 947; AI R 
1934 Bom. 277; 36 Bom, LR 56&;7 RB 185. 

(2) 4 R 291 at p. 300; 98 Ind. Cas, 323; A I R 
1927 Rang. |. 
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LAHORE HIGH COURT 
Civil Revision No. 909 of 1938 
January 11, 1939 
Skemp. J, ; 
PUNJAB MUTUAL LIFE INSURANOE 
Co.—PETITICNER 
versus 
Sardar GOPAL SINGH BHATIA— 
RESPONDENT 

Provincial Small Cause Courts Act (IX of 1887), 
Sch, II, Art. 34—Mutual Insurance Company insur- 
ing to its members money for ceremonies under 
Articles of Association—Suit by Company for refund 
of amount overpaid—Whether triable by Small Causa 
Court. : 

‘A suit on a policy of insurance means a suit arising 
out of a contract of insurance. 

The plaintif wasa Mutual Life Insurance Com- 
pany which, had various classes of business. Accord- 
ing to the Articles of Association the monthly aub- 
scriptions obtained from members of a certain class 
were divided antong the members who had a ceremony 
after deducting £0 per cent. for the reserve. The 
Articles of Association, however, permited twice as 
much to be paid in advance toany memberon the 
oecasion of the ceremony. The plaintiff alleging 
that a larger amount was paid toa member, than he 
was entitled to receive undera clause in the Articles 
of Association, brought a suit against themember for 
the refund of the amount overpaid : 

Held, that the suit was on a policy of insurance and 
therefore, was not cognizable by a Oourt of Small 
Oauses. Basik Chandra v. Chandra Kumari (1), 
relied on. 


Mr. Narotam Singh, for the Petitioner. 

Mr. C. L. Aggarwal, for the Respondent, 

Order.—-The question in this revision is. 
whether a particular suit is cognizable 
by a Courtof Small Oauses. The plaintiff 
isthe Punjab Mutual] Life Insurance Com- 
pany whichit is explained, has various . 
classes of business, including class (. 
Mundan, Janeyu, Khatna, Kesh-Gundini 
Fund, Itis explained that according to 
the Articles of Association the monthly 
subscriptions obtained from members of 
this class are divided among the members 
who have a ceremony after deducting 20 
percent. for the reserve. The Articles 
of Association, however, permit twice as 
much to be paid in advance to any member 
cn the oceasion of the ceremony. 

The plaint, after setting forth the general 
business of the Company, pleaded that the 
defendant, Sardar Gopal Singh,-was a mem- 
ber of class U, that he had paid Rs. 26 ag 
subscriptions by a certain date, that when . 
the Kesh-Gundini (hair plaiting ceremony) 
of his daughter Pritam Kaur was performed 
in accordance with Art. 54-L of the Articles 
of Association, Rs. 52 advance was paid to 
him, that on finally going through the 
accounts and hearing the Auditor's report 
the Board of Directors decided that only 
l} times the amount of subscriptions could 
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be divided for the year in question, and 
hence the sum of Rs, 19-2-0 had been over- 
paid to the defendant. Accordingly the 
plaintiff Company sued for recovery of 
Rs. 19-8-0 The defendant pleaded inter 
alia that the suit was not cognizible by 
the Court of Small Oauses. The learned 
Registrar. Small Cause Court, upheld this 
contention, finding that the suit was exclud- 
ed by Art. 34, Sch. II, Provircial Small 
Cause Courts Act. He ‘therefore returned 
the plaint for presentation to the proper 
Court. The plaintiff Company has come 
heré in revision. It is understeod that this 
iga test case as the Company has a number 
of cases of this kind. 

-Article 34 excludes “aguit on a policy of 
insurance or for the recovery of any pre- 
mium paid under any such policy.” It is 
agreed thatthe second alternative has no 
application; the question is whether the 
present suit is a suiton a policy of insur- 
ance. Mr. Narotam Singh, who argued his 
case very well, urged that. the contract in 
question was not a contract of insurance ; ; 
and that if it were, the suit is not on a 
policy of insurance. Mr. Aggarwal, who 
represented the respondent, had no difi- 
culty in demolishing the first contention. 
He cited s 65, Insurance Act (19383, which 
defines a ‘provident society’, inter alia, as 
receiving 

“premiums or contributions for insuring money to 
be paid on the happening of any of the following 


contingencies, namely : 
* * * 


fe) the occurrence ofsa social, religicus or other 
ceremonial occasion.” 

It is quite clear that the plaintiff Sosiety, 
the Punjab Mutual Life Insurance Co., in 
its activity in question was insuring tə 
members money to be paid on the happen- 
ing ofa social, religious or other ceremonial 
occasion Undoubtedly the contract was 
one of insurance. Mr. Narotam Singh's 
main argument, however, is that the suit is 
not on a policy of insurance. He urges 
that the meney was paid by mistake and 
that the suit. is really one for recovery of 
that money. The learned Registrar said : 

“The wording of Art. 35 is very wide and includes 
all suits arising out ofa contract of insurance. 
The advance in the present case was made under a 
clause of the Articles of Association, which clause 
must be regarded asa term of the contract between 
the parties. The question will arise whether under 
the terms ofthe contract the plaintiff is or is not 
entitled to claim any refund. The suit for refund 
is’ based ón the contract of insurance and isthere- 
fore covered by Art. 34.” 

Tagrée with this reasoning. It seems to 
methat a suif on a policy of insurance 
means a suit arising out of a contract of 
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insurance. If there had been no contract 
of insurance, this suit would not have arisen: 
Tt arises out of the fact that in accordance 
with a clause in the Articles of Association, 
the defendant was paid a sum larger than. 
he was actually entitled to receive when 
the accounts for the year were made out. 
Basik Chandra v. Chandra Kumari, 20 Ind. 
Oas. 155 (1), cited by the learned Registrar 
is very much in point. Mr. Narotam Singh 
could refer to no ruling to the contrary. 
This revision must be dismissed with costs. 
The plaint and the documents attached 
thereto are to be returned to the plaintiff 
for presentation in a regular Court. e 


8. Revision dismissed. 
(1) 20 Ind. Oas, 155. 


LAHORE HIGH COURT 
Second Appeal No. 886 of 1938 
January 6, 1939 
DALIP SINGH, J. 
ALLAH DITTA. AND OTHERS—-DHRANDAN TS 
—ÅPPELLANTS 
versus 
Musammat TAKHTAN AND ANOTHER—- 
PLAINTIFFS AND OTHERS -- DEFENDANTs— 
- RESPONDENTS . 

Custom (Punjab)—Suecession — Non-ancestral pro- 
perty—Jodh Rajputsof Chakwal Tahsil—Daughters 
v. Collaterals of fourth degree. - ; 

Daughters of Jodh Rajputs of Chakwal Tahsil aro - 
entitled to succeed to their father’s non-ancestral 
property in the presonce of collaterals of the 4th 

egree. 

8. A. from a decree of the District Judge, 
Jhelum, dated May 5, 1938. 

Mr. Khurshaid Zaman, for the Appellants. 

Messrs. Allah Din Malik and Manohar 
Lal Mehra, for the Respondent (Musammat 
‘Lakbtan). 

Judgment.—In these two connected 
appeals the only question thit arises for 
decision is whether daughters of Jodh Raj- | 
puts of Chakwal Tahsil are entitied to suc- 
ceed to their father’s non-ancestral property - 
in the presence of collaterals of the fourth 
degree. The learned District Judge has 
Summarized the oral and documentary evi- 
dence led in thecase and I cannot do it 
better than quote the paragraph which 
summarizes this evidence: 

“On analysis of these instances quoted by the. 
daughters we find, Awans: one, that is, P-4; Mairs: ` 
four cases of daughters’ succession, namely A, B, 0 
and P-6 and two cases of sister's successon, namely 
D and F; Khasears: one case of sitser’s succession, 
namely E: Jodha: one case of daughter's succession 
P-5; Janjuas: one case of daughter's succession P-l; 
and. ae date; one ease of daughter's succes , 
sion P- 
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Ih is stated by the learned Coungel for the 
respondents, and not challenged by learned 
Counsel for the appellants, that all these 
instances are from Chakwal Tahsil. So far 
as a case of Kulial Jats is concerned, how- 
ever, in Ex. P-3 the collaterals were of the 
fifth degree and therefore they are not 
affected by the riwaj-i am which only allows 
collaterals within the fourth degree to claim 
inheritance as against daughters, But con- 
sidering that the riwaj-i-am in this case 
has not been upheldin other Hign Court 
and Ohief Uourt decisions; see Feroze Khan 

` yv. Umar Hayat, (1) and considering that the 
author of tne Code adds a note to this 
particular question No. 57 that he is doubtful 
whether the answer in this case really 
represents the custom, and considering that 
various instances have been cited from other 
tribes of daughters succeeding in the 
presence of collaterals and even sisters 
succeeding in the presence of collaterals 
to self-acquired property and one case of 
daughter's succéesion has arisen even in 
the present tribe, namely, Jodh Kajputs, 
I consider thar the learned District Judge 
was on the whole correct in holding that 
the onus which lay by reason of the riwaj- 
i-am on the daughters had been sufficiently 
tebutted by them and that it was proved 
‘that. the daughters bad a prior right of 
succession against collaterals of the fourth 
degree to their father's self-acquired pro- 
perty. I would, therefore, dismiss these 
appeals with costs. 


8. Appeals dismissed. 


(1) 16 L 228; 155 Ind. Cas, 572; AI R 1934 Lah. 791! 
36 P L R 293; 7 R L789. 


NAGPUR HIGH COURT 
É Full Bench 
Miscellaneous Appeal No. 26-B of 1935 
April 14, 1439 
Strong, O. J. GILLE AND Boss, JJ. 
MOHAMMAD AZIZULLA KHAN 
—APPELLANT 


versus 
MOHAMMAD NOORULLA KHAN 


AND OTHERS~—HESPONDENTS 

Registration Act (XVI of 1908), sa. 17 (1) (b), 
49—Unregistered award, effect of—Whether re- 
quires registfation, when used for purposes of filing 
under Civil Procedure Code (Act V of 1909), 
Sch, II, Para. 20— Amendment of Registration Act 
by Act XXI of 1923—S. 17 (1) (b), applicability to 
Berar— Notification No. 3510-B by Governor-General 
, in-Counctl, issued in 1913, whether ultra vires— 
Award, if compulsorily registrable under s. 17 (1) 
«(bj—CGimi Procedure Code (Act V of 1905), 
0, XXL, r. 3—Parties agreeing in stating that 
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suit has been adjusted—Duty of Court, when. com- 
promise is embodied in unregistered document- 
Arbitration—Award—If should be in writing —Proof 
of oral award, tf excluded by Registration Act 
(XVI of 1908) — Unregisiered award affecting 
movable and immovable properties—Portions mot 
separable—Award must be rejected as a whole. 

There is no law which requires an award to be 
registered before it can operate as an award in the 
same sense as the Transfer of Property Act re- 
quires the registration of sales and mortgages 
dealing with immovable property of the value of 
one hundred rupees and more. An unregistered 
award is not therefore invalid for all purposes. 
The only drawbacks attached to it are those men- 
tioned in s, 49 of the Registration Act, that is to 
say, it cannot be used to “affect any immovable 
property comprised therein” and it cannot be re- . 
ceived “ as evidence of any transaction affecting 
such property.” The mere filing of an award 
under para. x0 of Sch. II, Civil Procedure Uode, 
does not merely form a document which forms part 
of a judicial proceeding but it affects immovable pro- 
perty comprised in the award and therefore requires 
registration wh@n it is used forthe purpose of being 
filed under para. 20. |p. 848, col. d) 

{Case-law reviewed } . 

Notification No. 3510-B issued in 1913, by the 
Governor-General in Council, stating that not only 
should the enactments specified in the Schedule 
(which included the unamended Reyistration Act of 
1908) apply to Berar bus also those enactments 
subject to any amendments to which the enact- 
ments are for the time being subject in tho Cen- 
tral, Provinces, is not ultra vires, It is not entire- 
ly impossible though the construction is strained, to 
read cl 4 of the Indian Foreign Jurisdiction) 
Order in Oouncil 1902 as meaning that the 
Governor-General-in-Ocuncil may, if he thinks fis, 
and if that is the more convenient way of intro- 
ducing modifications of existing laws into Berar, 
(as indeed it is}, pass general administrative 
measure. There is nothing inherently wrong in if, 
As a matter of broad practice, Berar is governed 
along with the Central Provinces as one large 
administrative unit although legally and technically 
it is entirely separate, and, in general, laws whicn 
obtain in the Central Provinces are introduced 
almost automatically into Kerar as a mere routine 
of administration. Therefore this is clearly the 
more convenient way of dealing with amending 
enactments. When Courts find in vogue a long con- 
tinued practice which has been followed without 
question or objection for a number of years and 
which has affected for better or for worse the lives and 
properties of countless numbers of people, it behoves 
them, if that be at all possible, to try and find’ a 
legal origin ior it, Consequently, the amendment of 
1929 to s. 17, Registration Act, can be regarded as 
legally applicable to Berar and therefore award is 
compulsorily registrable under 8. 17 (1) (b). |p. 848, 
col. i. 

Wien both parties come before the Court and 
are agreed in stating that the suit has been ad- 
justed, then the Court bas no option (except pera 
heps an inherent power to prevent its proceedings 
from being used to work substantial injustice! but 
to record it, It does not then matter whether the 
compromise was embodied in an unregistered docu- 
ment or not, because the authority to proceed 18 
grounded on the statements made to the Court, the 
admissions of both sides on which the Court is 
warranted to, and in fact must, act when both 
sides. are agreed. That is the “ proof,” of which 
the rule speaks. The reason is that that which ig 
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admitted in the pleadings or statements made to 
the Court, need not be proved; (See s. 58 of the 
Evidence Act). Under the law the writing becomes 
(unless registration is necessary to effect the trans- 
action itself in certain sales and . mortgages), the 
only evidence when the matter is in dispute, but 
that evidence becomes unnecessary when the agree- 
ment is not in dispute. Sourendra Nath Mitra v. 
Tarubala Dasi (5), Satyesh Chunder Sirear v. 
Dhunpul Singh (6), Lakshan Chandra Mandal v. 
Takin Dhali (1), Burjorji Cursetji Panthaki v. 
-Muncherji Kuverji (8) and Chidambaram Chetty v. 
Karunalyavalangapuly (9), relied on. [p. 850, col. 1.] 

An award need not be in writing; an arbitra- 
tor can, validly deliver an oral award whatever 
the nature and value of the property involved. The 
Registration Act only fastens upon written instru- 
ments and therefore proof ofan oral award would 


. hot be excluded by its provisions. 


The doctrine that unregistered award is bad only 
in so far it affects the immovable property and that 
„therefore effect can be given to it so far as the 
movables are concerned cannot apply unless the 
good portion of the award can be separated with 
reasonable clearness from the bad. lf it cannot, 
and if the two are inextricably ®mixed up, then 
the award has to be rejected as a whole, and this 
even though, the Uourt should approach an award 
with a desire to support rather than to destroy 
it. [p. 852, col, 2.) : ; 

Mise, A. from an order of the Court of the 
Additional District Judge, Buldana, dated 
January 9, 1935. | à g 
- Mr. Y.V. Jakaidar, for the Appellant. 

- Mr. V, K. Rajwade with Messrs, A. V. 
` Khare and W. B, Pandharkar, for Respond- 
ent Nok 0 0 
_ Mr. A. Razak Khan, for 
Nos, 2 to 7. : 
Ex parte against Respondent No. 8. 
Order—tThis appeal arises out of a suit 
“under para, 2U of the second schedule to 
the Code of Civil Procedure in waich the 
plaintiff sues for the tiling of an award. 


Respondents 


The parties are heirs of the late Nawab l 


. Khan Bahadar Salamulla Khan ot Deulghat. 
Of them the second son is the plaintif- 
appellant. “The other heirs are the defend- 

` ants-respondente, the eldest son being the 

. first. respondent. ‘Lhe third son died dur- 
Ting the pendency of these proceedings 

‘ and the respondents Nos. 210 5 are his heirs. 

“The remaining heirs, namely, the respond- 

. ents Nos. b, 7 and & are the deceased's 
daughters. 

Wnen the late Khan Bahadur died and 
questions arose about the division of his 

. estate, all his heirs, that is to say, nis three 


- sons and his taree daughters, reierred the - 
- matbertne words 


“matter to arbivration and agreed to abide 
“by the award of Mr. M., sharfuddin, a 
: Pleader of Amraoti, whom they appointed 
-a8 arbitrator. The agreement torefer was 
signed on June 11, 1931, and the award was 
delivered on Marca 21, 1932. 
All tpe Parties to tnis suit accept this 
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award except the eldest son, the first res- 
pondent, and he contends that the award 
not having been registered, no suit will lie 
cn it, and aiso that tue suit isir any case 
barred by time. The first of tnese points 
has been found in his favour by the learns 
ed Judge of the lower Court and the 
second against him, wita the result tnat the 
Buit has been dismissed. ‘Tne plaintiff 
appeals. 

We will deal with the question of regis- 
tration first Tne argument under tnis 
head consists of several parts. The first, 
and the most important from an adminis», 
trative point of view, is whether a certain 
amendment to 8. 17 of tue Registration Act 
has ever been legaily applied to Berar, 
or whether the Notincation of tue Governoi- 
Generalein-Oouncil under waich it has 
hitherto been assumed that the amend- 
ment applies, is ultra vires. It is admitted 
that if toe amendment does not apply to 
Berar, then registration will not be neces- 
sary. . . 
T'he question arises in this way. Section 17 
(D) b) of tne Indian Registration Act 
requires registration of all noa-testamentary 
instruments (not being gifts of immov- 
able property ; that is separately dealt with 
in el. (@)) 

“which purport or operate to create, declare, 
assign, limit or extinguish, etc..... any right, title 
or interest ~...of the value of’one hundred rupees 
and upwards, to or 1n immovable property.” 

‘here can be no doubt that awards, when 
they relate toimmovable’ property of tne 
value oi one hundred rupees and upwards, 
tail within the ambout of this clause. 

But in the Registration Act, as it stood 
before tne amenament in question, awards 
Were expressly exempted under s. 17 (2) 
W), whichin its unamended form was Lo» 
tue following terms. 

Novhing in cls. (b) and (e) of subes. (1), 
applies to 

* * X * 

(vi) any decree or order of a Court anc 
any award. Therefore upio the date o3 
the amendment awards did not require 
registration. 

‘hen came s. 10 of Act KAL of 192% 
which introduced amendments to s Li. 15 
so tar as they are relevant totne Present 


“and any award” ` e | 
were deleted trom cl. Wij above and ix 


der place were subsiibuted 


“except a decree or order expressed to be mad 
on a Compromise aud comprising immovable propert; 
other then that which is the subject-matter of th 
suit or proceeding.” a 
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This of courss had the effect of making 
el. (o) of sub-s. (1), applicable, and so 
awards now require registration wherever 
the Act and its amendment apply. 

We now tura to the question at issue 
here, wnich is, has this amendment ever 
been properly introduced into Berar. 

There can be no doubt that Berar is 
not British India and that until the passing 
of s. 47 of thé present Government of India 
Act of 1935, it was technically adminis- 
tered as a separate unit by the Governor- 
General-in-Council acting under the Indian 
(Foreign: Jurisdiction) Order in Uouncil, 
1902. Among the administrative powers 
conferred by that order were those of 
legislation. These, as their Lordships of 
the Privy Council point out in Dattatraya 
Kane v. Secretary of State for India 
(1), are derived from cl.3 of the Order 
in Oouncil of 1902 referred to above. There- 
fore the Governor-General-in-Council has 
the right to legislate for Berar either per- 
sonally or by delegating any such power 
or jurisdiction 
“to any servant of the British 
Government.” , 

Oiause ä having thus conferred powers 
of legislation, cl. 4, then clothes the same 
authority with the right to make such 
rules and orders as may seem expedient 
for carrying “this order into effect”, that 
is to say, in so faras the present matter 
of legislation is concerned, for carrying 
into effect such legislative measures as the 
Governor-General-in-Council, or his autho- 
rised agent as above, may think fit to 
“make for Berar, : E 

One of these means is by applying “with 
or without modifications all or any of vue 
Provisions of any enactment in force alse- 
where or othérwise.” `` ` | 

Now the Indian Registration’ Act of 1908. 
that is to say the unamended Act which 
‘did not require the registration of awards, 
was introducedinto Berar by the Governor. 
General-in-Council on November 3,-1931 


Indian 


by Notitication No. 3510-B, but the Amend? - 


ing Actof 1929 (Act XXI of 1929) has 
“never been so introduced. What the 
Governor-General has done 
been to state in the above Notincation that 
not only shall the enactments specitied in 
the schedule (which includes the unamend- 
ed Kegigtration Act of 1908) apply to Berar 
- but also those enactments 
“subject to any emendments to which the 
(D 26 N L R 326; 128 Ind, Uas. 664; A I R 1930 


P U 267; 60 ML J 2; 33 Bom. L R 6; (1931) M 
«WN WPO UR wine 
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enactments are for the time being subject 
in the Central Provinces.” 

The question is whether he has power to 
do this. 

Is is argued, and not unnaturally, that 
the Indian (Foreign Jurisdiction) Order in 
Council clothes the Governor-General-in- 
Council with authority to Jegislate and that 
he cannot delegate this authority to any 
other parson or body except aş provided 
in the order, that is to say, except to “any 
servant of the British Indian Government.” 

But what he has done here has been 
completely to abrogate his functions in 
so far as all amending measures are cone 
cerned, and not even to appoint a subor- 
dinate authority to determine whether a 
measure which is deemed by a Legislature 
in British India, even a subordinate Pro- 
vincial Legislature waich can in no sense 
be considertd a servant of the British 
Indian Goverament, to be suitable’ for 
British India, is also suitable for Berar. 
It is argued that the Governor-Weneral-in- 
Council cannot thus abandon his responsi- 
bilities and that no measure can become 


-lawin Berar, even if it be only an amend- 


ing enactment, until the Governor-General 
in-Council has brought his mind to bear 
upon the question and has determined 
whether it is suitable for introduction there 
or not. 


We confess that there is considerable 
force in this contention and had it not been 
for the long continued practice, we would 
that way. 
But the effect of so deciding, would beso 
disastrous and the consequences so serious 
(it would have the effect of rendering 
important amending enactments between 
1913 and 1935 null and void in Berar) that 
we hesitate to doso. When Courts, find in 
vogue a long continued practice which has 


“been followed without question or objection 
“for a number of years and which has 


affected for better or for worse the lives 
and properties of countless numbers of 
people it behwves them, if that be at all 
possible to try and tind a legal crigin for it. 
This, we think,is to be found in cl. 4, itself, 

In the first place, it is perfectly general. 

The Governor-General-in-Council may make such 
rules and orders as may seem expedient for carrying 
this order into effect.” 

it is not entirely impossible though we 
confess the construction is strained, to read 
this as meaning that the Governor-General- 
in-Council may, if he thinks fit, and if 
that is the more convenient way of intro. 
ducing modifications of existing laws into 


_ 848 
Berar, (as indeed it is), pass a general 
administrative measure of the character 
we tind here. There is nothing inherently 
wrong init. As a matter of broad practice, 
Berar is governed along with the Ventral 
Provinces as one large admunistrative unit 
although legaliy and technically it is 
entirely separate, and, in general, laws 
which obtain inthe Oentral Provinces are 
introduced aimost automatically in Berar 
as a mere routine of administration. There- 
fore thisis clearly the more convenient 
way of dealing with amending enactments. 
Consequently, since cl. 4 is worded so 
- generally, it is not impossible to construe it 
as conferrmmg. ihe powers which in fact we 
find have been exercised. 

This is especially so as sub-cl. (a), is 
also worded widely : 
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with which their Lordships were déaling, 
while cl. 4, reiers to enactmeis whicn ard 
already in force elsewhere and which mere- 
ly have to be incorporated in whole orjin 
Part into the laws of Berar. It is possible 
tu ecnclude that the powers of the Gover- 
nor-General are wider in the latter case. 
We therefore hold that, the Notiocation 
we nave been discussing was uot ultra vires, 
and that means that the award in suit was 
compulsorily registerable under s. Li (4) (b). 
We have next to consider tne effect’ of 
that. ‘here isno law which requires an 
award to be registered before it can ope- 
Tate asan award in ihe same sense as the 
‘Transfer of Property Act requires the regis= 
tration of sales and mortgages dealing with 
immovable ‘property of the valué of one 
hundred rupees and more. An unregistered 


“for determining the law and procedure to be observ- award is not therefore invalid tur all pur- 


ed, whether by applying with or without modifica- 
tions all or any of the provisions of any enactment 
in force elsewhere or otherwise.” 

-- ‘lb is not easy io determine the force of 
the words “or otherwise” but we think itis 
possible to ascribe to them a meaning 
-which does not tie the Governor-Venera.- 
"in-Council down to the procedure of issuing 
a fresh notification im respect of each 
amending enactment. ; 

We observe that this does not necessarily 
imply a complete abdication of function 
and we haveno doubt that in practice that 
is never the case. Tne Governor-General- 

-in-Council can always state that notwith- 
standing the Notification we are consider 
“ing any Particular amendment of an enaci- 
ment which wouid apply to Berar under 
the Notification shali nob apply, and we 
“have no doubt that he would do so if ıt were 
undesirable that it should. When carefully 
analysed, therefore, the matter merely comes 
to this ; that teere are two ways of doing 
. tne same thing, one a positive and direct 
“way and the other an indirect ove. When 
therefore we lind that the functions bestow- 
ed by tne Orderin Council of 1902 have 
been exercised in the indirect way for a 
large number of years and in respect of 
"a large volume of imporvant legislation, 
' and when -we find that such a consiruction 
. of the order is not an impossible one, it 
- behaves us to accept it even though’ we 


would uot have so interpreted it if the matter . 


“had been one of first impression. 


- {tis also possible to conclude that cl. 3 
ot the Order in Council deals with legis- 
- lation which is being initiated fir the 


2 


‘first time, such for example, as tue Berar © 


‘Alienated Villages Tenancy Law of i921 


poses. ‘Ihe only drawbacks attached to rt 
are those mentioned ins. 49 of tne Regis- 
tration Act, thal 18 LO say, ib Cannot be used 
to "affect any’ immovable property compris- 
ed therein" and it cannot be received’ as 
evidence of ally transaction affecting suen 
property.” Tne question is wheiuer’ the 
mere fling of an award under para. 20 can 
be said tu amount to one of these purpuses, 
‘or whetner the award weno used solely tur 
this purpose wmereiy forms a ducumeut 
walen forms part of a judicial proceeding. 
‘Lf it does, then, according to repeated deci- 
' s1008 of the Privy Ocuacu, it will not require 
registration in sọ far as itis used for ‘ingt 
purpose, i f 
It wili be necessary, however, to examine 
carefully the exact scope of tue Lord- 
ships’ pronouncements. Tae rule as origi- 
nally enunciated was simply this. Their 
Lordsnips stated in Bindeshri Naik v. Ganga 
Saran Sahu (2), that l 
“the provisions of-s. 47 of the Act do not apply to 
proper Judicial proceedings, whether cousisting of 
pleadings filed by the parties, or of orders made by 
the Court.” , 
‘hese remarks were made in respect of. 
a petitlon for extension of time put in by 
the mortgagors in that suit in foreclusire 
proceedings, and the question was whe- 
ther ihe petition could be used in evie 
dence in another suit between the same 
parties in respect of tae same property. 
lo a later case, Pranal Anni v. Lakshmi 
Anni (3;, somewhat similar remarks were 
made in the iollowing circumstances. 
‘There was a suit tor tne possession of 


p® 20 A 11; 25.1 A 9; 20 WN 129; 7 San..273 


ys ae ; 
(8) 22 M 508; 26 I A 101; 1 Bom. L R3%433.Q 
W NG 9 MLJ 147; 7 Bar, 516 OY > 


a 
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certain lands and certain other lands were 
expressly excluded from the scope of the 
suit. This suit was compromised by two 
documents. One was called a raz:namah 
and the ,other an agreement of union. Tne 
former related exclusively to the lands in 
suit and set out the proportions in which 
the parties had agreed to share them. It 
also made independent reference to the 
lands which had been excluded from the 
scope of the suit and about which the 
parties had also compromised, and set 
out ‘the effect of that compromise. It 
placed the lands in a separate schedule 
called Sch. D. The other document, 
fho deed of union, referred to both sets ot 
an 

Tne parties produced the razinamah in 
Court and asked the Court to pass a 
decree in accordance with it “under s. 375 
of the Code of Civil Procedure after set- 
tling: That was done, but the decree 
made nò reference to the lands in Sch. D 
which had been excluded from the scope of 
the suit. h 

The parties acted upon - the entire 
agreement but subsequently disputes again 
arose and this time a suit was brougat for 
possession of the lands .which had been 
excluded from the- scope of the former 
suit, namely - the lands contained in Sch, D 
of thé: razinamah. The defendant endea- 
voured to defend her possession by- setting 
up a title derived under the compromise. 

Their Lordships held that in maintaining 
this. defence, the defendant could derive 
no aid from the agreement of union be- 
cause it had not been registered. But as 
regards the razinamah they said: 

“The rasinamah was not registered i in accordance 
with the Act of 1677; but the objection founded upon 
ite non-regiatration does not, in their Lordships’ 
opinion, apply to its stipulations and provisions in 
so faras these were incorporated with, and given 
elect to by, the order made upon it by the Subor- 
dinate Judge in the suit of 1885. The razinamah, in 
60 far as it was submitted to and was acted upon 
Judicially by the learned Judge, was in itself a 
step of judicial procedure not requiring registration; 
and any order pronounced in terms of ıt constituted 


res judicata, binding upon both ‘the parties to this 
appeal who gave their consent to it.” 


Bat their Lordships went on to point 
out that the razinamah itself was not ad- 
missible in evidence and that since the 
portion of ‘the compromise relating to the 
jands in” Sen. D had not been incorported 
m the decree and that since the suit in 
question related solely to those lands, any 
defence based exclusively upon the razina- 
mah must fail. 

* This question was again considered “by 


lö3—107 & 108 
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their Lordships in Hemanta Kumari Debi 
v. Midnapur Zamindari Co, (4), Where their 
earlier decision was examined at length’ 
and they stated that what the Board were 
considering in the earlier case was the 
effect of s. 375 of the Code of Civil Pro- 
cedure, and they went on to hold. that a 
decree of a Oourt which recorded a com- 
promise was always admissible as evidence 
of the adjustment in so far as the adjust- 
ment was incorporated and recorded in it 
even though its terms might not be exe- 
cutable without registration in s> far as 
it affected property outside the suit. Their 
exact words are : 

“They think the document did purport. to ‘create 
a contingent right or interest in immovable property 
and they do not think that in treating the decres 
pro tanto as a nullity, the learned Subordinate Judge 
has given effect to the difference between receiving 
the decree in eyjdence as a decree and executing its 
terms as against property outside the suit.” 


The reference tos. 375 (now O. XXIII, 
T. 4) is, in our opinion, important. Waat 
that rale states is that : 

“Where it is proved to the satisfaction of the Court 
thata suit has been adjusted wholly or in part by 
any lawful agreement or compromise, the Court shail 
order such agreement, compromise or satisfaction to 
be recorded, and shall pass a decree in accordance 
therewith so far ag it relates tothe suit.” 


‘Now when both parties come before the 
Court and are agreed in stating that the 
suis has been adjusted, then the Oourt 
has no option (except. perhaps an inher- 
ent power to prevent its proceedings from 
being used to work substantial injustice) 
but to record it: Sourendranath Mitra V, 
Tarubala Dasi (5). ít. does nos then mate 
ter whether the compromise was embodied 
in an unregistered document or not be- 
cause the authority to proceed is grounded 
on the statements made to the Uourt, the 
admissions of both sides on which the 
Oourt is warranted to, and in fact must 
act when both sides are agreed. ‘Toar is 
the “proof” on which the rale speaks, ses 


on this poiat Satyesh .Chunder Sircar v, 


Dhunpul Singh (6), Lakshan Chandra 
Mandaiv. Takin Daali (7), Burjorji Cur- 
setji Panthaki v. Muncherjt Kuverji (3) 


(4) 47 O 485 at p. 499; 53 Ind. Qas. 534; ALR 
193414 P O 79; 46 TA 20; 37 ML ‘J 525; 17 AL 
J 1117; 2: oO W oN 177; (1920). M WN 66; 27 M 
LT 42; dl L W 301 (WO. 

@) 57 O 1841 at p. 1321; 123 Ind. Oas. 545; 
A i R 4930 P O 158; Ind, kul, d3u) P O 177; 
41930) A L 489; 32 Bom. LR 645; 51 OL ‘J 
309; ob M L J 5914; 34 O W N 453; WPLT 461; 
31 L W 803 WOL 

(6) 24 U 20 at pp. 23 & 25, 

@) 28 O W N iud3; 80:Ind. Oas. 357; 39 OL 'J 
9u; A I R1924 Cal, 538, 

(8) 5 B 143 at pp. 152 & 153, i . 
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Chidambaram Chetty v. Karunalvayalane 
gapuly Taver ($). The reason ig that that 
which is admitted in the. pleadings or 
statements made to the Court need not 
be proved: See s. 58 of the Indian Evis 
dence Act. Under the law the writing 
becomes (unless registration is necessary 
to effect the transaction itself in certain 
sales and mortgages) the only evidence 
when the matter is in dispute, but that 
evidence becomes unnecessary when tbe 
agreement is not in dispute, - 

This we think is what their Lordships 
stressed in Hemanta Kumari Debi v.Midna+ 
pur Zamindari Co. (4), for they state at 
p. 499* that in their opimion the view which 
Beachcroft, J. took inthe High Court was 
accurate. The learned Judge had. -dise 
agreed with his colleague Mookerjee, J. 
and held that the petition ebefore them 
(which embodied the terms of the com» 
promise) “was not an agreement to’ lease 
but a mere statement to the Court that 
the parties had made:such an agreement.” 
The view of Mookerjee, J.; whith we take 
it was not ‘accepted, : was that, the” docu: 
ment affoided* the necedsary proof. -qua 
document and. not gua a- statement made 
to the Court, . These two- differing ‘views 
ate to be found at pp; 489 -and 490 of ‘the 
report. .. von Mp eT 
. -We take it that the effect of this ‘dif 
ference would .be this: When the parties 
are not agreed, then an- issué has to’ be 
struck and the matter has to be “proved” 
in the ordinary way, and in that event, 
the usual rules of evidence, including 
those embodied 
‘result is that when the agreement is 
embodied in a document > which: requires 
registration (such for instance as an 
agreement to lease as in the Privy Couns 
cil case) and the formality of registra- 
tion is not complied with, then -the docu- 
ment Is not receivable in evidence and 
no. Oral. evidence of its contents is-. per- 
piss because of s, Y ofthe Evidence 

ck, tite eo a ae 


_ The point, as we. see it, is that it is 
not the document upon which. the..Court 
_proceéds it such cases. but the statements 


or rather the admissicns:-made before it ° 


as provided for in s, 58 of the Evidénce 
‘Act. Therfore the document, qua. docu- 
ment, forms no. part of the proceedings 
„of the Court. It can only doin so far as 
it constitutes the statement of ‘one or 
other of the parties; and ‘in so. far as it 


(9) 3M HOR 342 at p, 345... 2... oe le 
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does that, no Court can decree -a “claim 
or act on such a statement, if ib. is con- 
tested, to -tħe detriment of the person 
challenging- it. If that stage is reached;: 
then -proof is required in the ordinary 
way. | 

The question then resolves itself into 
this: does the award-have to be proved 
under para. 20, and if so, does s. 49:0f 
the Registration Act’sbut ıt out when-t 
is not registered and when it ‘relates tó 
property of the requisite value. > sos 
"We wish to make it clear that we are 
not dealing--with a case such as may 
arise “where the arbitration is on a suit 
where the award is a step In the course 
of a suit. To such case different - con 
siderations apply. The filing, in such a 
case, is by the arbitrators and no contest 
is contemplated. See Sch. I, p. 10. es 
- On the other hand, Where the arbitra- 
tion is without the ‘intervention ofthe 
Court, the award is tiled by a partys 
Paragraph 20’makes -provision - for’ an 
application fovtile. That application initia- 
tes a contest: “That contest has, as an essén< 
tial part, -the proof of thé-award. ~ ==" 27 


Then comes-para, 241: 72 0% VoV® 
“Where the Court is satisfied that: the-inatter has 
been referred. to.arbitration and that.an awarduhas 
been. made thereon, and -where no ground such agds 
Mentioned or reférred to, in para. 14 or pate, 13 8 
provéd, the Court shall “order “the” award’to be’ ‘filed 
and ‘shall proceed to pronounds judgmetit according’to 
the award.” a TTA “8 gid 

The second clause provides that “ypon 
the judgment so pronounced a decree shall 

follow” -= ~ pee EO a ii 

Three ‘things are therefore necessary s 
first, the Uourt must be satisfied that thé 
matter has “been reférred to ‘arbitration; 
secondly, that. an award has been. made 

‘thereon; and thirdly, that no matter such âs 

-is referred ‘to in paras, 14 and 15 is proved:, 

Now so. far as the first’ is concerned, an 

‘agreement.to refer to arbitration does not 
require : either. writing or- registration. 
Therefore that can ‘clearly be provéd : by 
oral evidence unless it has. heen réduced 
to writing, and in that. case, the.. writing 
must be produced. Ineither case want of 

-registration is no bar. ~ = — A 

The next “stëp is more difficūlt; the 
plaintiff (for that is what the applicant 
is now termed under para. 20 (@)) has. to 

‘prove that’ an award has been made. 

-Now an award need not be iñ writing: 
an arbitrator’ ‘can, we” conceive, valialy 


‘deliver “an” ofal award whatever the 


nature ‘and value of the property involved, 
The *Registration ‘Act * only fastens upon 


A si NI 
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written instruments and therefore proof 
of an oral award would not be excluded 
by its provisions. But that is a contin- 
gency we need not consider here be- 
cause para. 20 contemplates only written 
awards.: The application must ask “that 
the award be filedin Oourt,” amd it is 
clear that only a written award can be 
so filed.. Therefore we shall confine our 
attention to written awards, and -so far 
as this case is concerned, to awards of a 
nae Sasi require registration under s. 17 
(1 ib). : Wai 
`” Section 49 states that in such a case the 
document shall not eee 
- (a) affect any immovable property com» 
prised in it, nor shall it 
(b) be received as evidence of any 


““ transaction affecting such pro- 
> 2 perty, oz 
Sut that it can be used as evidence 


«of añy collateral transaction not réquired 
mio be evidenced by a registered instrument. 
This, we agree, does not shut out «proof of 
tthe terms of the document in all cases, 
Kt merely prevents the document from 
Meing’ used for the purpose of affecting 
«mmovable property of the requisite value, 
x as evidence of any transaction ` which 
sffects' stich property. `` Ty Oust i 
A E f i 


„Founding upon this, however, . it was 
mrgued.that when a person applies to have 
«0,award filed in Court he is not endeavour- 
sg to affect the property in it. Hess only. 
«sking thata piece of paper be filed in Court 
nd that, it was urged, is a transaction 
_ecting that piece of paper only and not 
she property comprised in it, This conten- 
Kon, though ingenious, has, we think, been 
egatived by their Lordships of the Privy. 
Jouncil in James R. R. Skinner v. Robert 
Wercules Skinner (10). ` ; | 
“That wasa case in which a plaintif who 
rad obtained a sale deed which required 
‘gistration, and which therefore he was 
mable to enforce,’ brought’ a suit for 
wecific performance and endéavoured to 
se the deed, not for the purposes of en- 
arcing the‘ sale, but in proof of an 
greement to sell. Their Lordiships declined 
* countenance’ such a subterfuge. They 
-ated at p. 1155* that an instrument which 


10) 33 O 4¥ N 1150; 119 Ind. Cas. 633; AI R 
29 P O 269; 6 O-W N P35; 30 L W 451: (1929) 
L J 1060; Ind, Rul. (1929) P O 337; 57M L J 
‘6; 50 O L J-487; (1929) M W N 937; 561 A 
nr A 721; 33 Bom, LRI P L Ti 
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requires registration | : 
“eannot be used in any legal proceedings to bring 


‘about indirectly the effect which it would have had, 


if registered. Itis not to ‘affect’ the property, and 
it is not to be received as evidence of any transaction 
‘affecting’ the property.” 

They also stated 

“Their Lordships are clearly of opinion that this 
is within the prohibition of the section. They think 
that an agreement for the sale of immovable property 
is a transaction ‘affecting’ the property within tle 
meaning of the section inasmuch as, if carried out, 
it will bring about a change of ownership. The 
intention of the Act is shown by the provision of 
s. 17 (2) (w), which exempts from registration; and 
therefore freeg from the restriction,of s. 49, a document 
which does not itself create an interest in immovable 
property, but merely creates a right to obtain anotber 
document which will do so. In the face of this pro- 
vision, to allow a document which does itself create 


_such an interest to be used as the foundation of: & 


sait for specific performance appears to their Lord- 
ships to be little more than an evasion of the Act.” 

These remazks we think apply with equal 
force to arbitration awards. 

The matter becomés evident upon an 
examination of para. 21, which states that 
the Court must be satisfied that the matter 
has been referred to arbitration and that an 
award has been made thereon. This, as we 
see’ it, means not merely that an award has 
been made but that the award sought td 
be filed is the award in question, that is 
tosay, the Court has to be satisfied not 
merely that the piece of paper produced 
was signed by’ the arbitrators but that if 
‘contains the’ very terms ‘and conditions 
which the arbitrators:- intended’ should 
govern the fights and liabilities of the 
Parties. i ae 

It may ‘be that the document will be thé 
only means of proving this in the ‘ordinary 
way -but that will not ‘always be ‘so. 
Paragraph 21 also states that the Oourt 
must be satisfied that no ground such as 
is mentioned in para. 14 or para. 15 éxists. 
Among these grounds is the following :— ~~ 

“Where it (the award) determines any matter nof 
referred to arbitration, unless such matter can -be 
separated without affecting the determination of the 
matters referred.” 
` Therefore the Court may have toexamine 
evidence in suitable cases about the actual 
making of the award, that is to say, of the 
transaction which affects the property in 
dispute, a eae 

Another possible ground of investigation 
is whether either party has been guilty of 
“fraudulent concealment of any matter 


-which he ought to have disclosed, or of 


wilfully misleading or deceiving the arbit+ 
rator or umpire.” Then also there may, 
be allegations of forgery, as for instance, 
that terms have been fraudulently inserted 
or substituted or erased from the document ` 
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by one of the parties or their agents, after 

it had been duly signed and delivered. 
Therefore it is clear bnat when para. 21 
directs the Court to be satisfied tnat “an 
award has been made thereon" the Uourt 
has to examine the transaction itself and 
this it can only do by receiving evidence 
of it. It does not matter in the least 
whether the objections which we have indi- 
cated are actually raised in any particular 
case or not because the Court is none the 
less examining the transaction when the 
only evidence produced, and it may well be 
the only evidence receivable, of its terms, is 
the document itself. 

This is further evident from the fact that 
the Courts directed under para.-21, when. 
it is satisfied about to matters we have 
referred to above, to order, the award to 
be filed, and then to “pronounce judgment” 
according to the award and upon this judg- 
ment follows a decree. It wili be noted that 
the Court does not merely direct the award 
to be filed and thendraw upa decree in 
accordance With its terms but lias first to 
“pronounce judgment”, tbat is to say, to 
give a “statement.... of the grounds of 
the “decree.” (see the definition ot judgment 
in s. 2 (9) of the Code of Civil Procedure). 

We are clear that none of this can be 
done without at least using the award as 
evidence of the transaction which affects 
the property comprised in it even if it can 


be contended that the award is not being - 


used in these procéedings to affect the 
property itself within the meaning of 
s. 49(a). But,as we have shown, such a 
contention is effectively negatived’ by their 
Lordships of the Privy Council. After their 
pronouncement, it is impossible to contend 
that the filing of an award under para. 21 
with its necessary concomitant of juagment 
and decree does not affect the property 
comprised init just as much as the filing of 
a sale deed ina suit for specitic perfor- 
mance, (the case before their Lordships), or 
for possession, This is also the view of the 
Bombay High Oourt in Chimanlal 4. 
Dahyabhai (11). . ; se 
The last contention which we have to 
examine is this. It was urged that even if 
this be so, the award is bad onlyin so far 
as it affects the immovable property and 
that therefore ellecb can be given to itso 
far as the movables are concerned. It was 
argued that the two have been separately 
dealt within tLe award and that vhe one 
can be separated from the other. Reliance 
. ` Ql) 40 Bom. L R 952 at 955; 177 Ind. Oas, 911; 
Al RAY Bom, 422; 11 R B137 ; x 
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was placed upon the following authorities, 
Russell on Arbitration, 13th Edition, p. 214: 
Shelby v. Whitbread & Co. (12); Amir Begam 
v. Badruddin Husajn (13); Hanmant v- 
ae (14), and Tnandavan v. Valliamma> 
(15). i 

We need not examine the applicability 
of this dectrine to the present case because 
it cannot apply unless the good portion om 
the award can be separated with reasonable 
clearness fromthe bad. If it cannot, ant 
if tne two are inextricably mixed up, thep 
the award has to be rejected as a whole 
and this even though, as McCardie, J 
says in the English case cited, “the Cour’ 
should approach an award with a desire 
to support rather than to destroy it.” 

Now sofar as this award 18 concerned 
the arbitrator has divided the bulk of i 
into separate compartments, but toward» 
the end when dealing with the jagir incom 
he states that before the incomé is pai 
over to ‘eaco shater in the shares he giver 
Nurullah Knan will be entitled-as jagirdan 
to deduct amung other things, “uca amoun 
for the maintenance of tne Fort and’ othe. 
Property that has been ordered to remain 
in common as would be agreed before b: 
all the sharers.” It will be impossible t 
do this without giving effect ‘to the othe 
portions of the award waich divide -mos 
of the immovable property. but keep som 
of if, including the Fort referred:to.abovee 
joint. ; berefore the . portion dealing with 
tne movables is unfortunately bound u; 
with that which deals with the immovabi 
property and we cannot disentangle th» 
two without re-writing this portion of tbs 
award, and that of course we have m» 
power to do. 


An objection of limitation was also raise 
bus on tnis point we agree with tne learne 
Judge of the lower Court for the reaso: 
given by bım in para. 5 of his judgmem 
that the time occupied by the proceeding. 
in the Court of tne Subordinate Judg 
First Class, should be aliowed under B8. M 
of the Limitation Act. In view of ow 
Other tindings it is mot necessary to Bi 
more than this où this point. ` ; 

(12), (1917) 1 K B. 736 at pp. 747 & 743; 86 
J K B Yli; lið L T 630; Bi J P 265; 5L Q 
279, 33 T L Kala. . 

“3 56 A 336 at p, 342;,23 Ind. Cas, 629; 18 
w N 153; 10 L 32:9; i2 A L J 534; 17 0 
120; 16 Bom. LER 413; (1014) M W N 472; 16 M 
T $5; 227M Ud löl; 19 0 LJ 494, A L Rab 
P O ls (PO). 3 
, (14) 21 Bom. L R716; 51 Ind. Oas, 954; A I R H, 


Bom. 38. 
(15) 15 M 336. 
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The decision of the lower Court. declining 


.to: file th rd is therefore right and we ' è 
a g “during the pendency of the suit and was 


‘dismiss the appeal with costs. 
- Appeal dismissed. 
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LAHORE HIGH COURT 
Second Civil Appeals Nos. 1163 and 
1423 of 1937 
October 24, 1938 
Appison AND Ram LALL, JT 
ASA RAM—DBFENDANT—ÅPPRLLANT 

, versus 

Musammat FATIMA BEGAM—Piarntive 

AND OTHRR3—DEFBNDANTS—RESPONDENTS 

Punjab Courts Act (VI of 1918),s. 41 — Fact of 
adoption disproved—Certificate as to custom of adop- 
tion cannot be granted—Limitation Act (IX of 1908), 
Sch. I, Arts. 14, 118 — Art. 14, applicability of, to 
suit for possession of immovable property—A pplicabi- 
lity of Art. 118—Transfer of Property Act (IV of 
1882), e 41— Widow objecting to certain mutation 
before Collector—Her consent cannot be implied. 

Where the finding of factis that there was no 
adoption, no certificate should be granted as regards 
what the custom of adoption was. Pakalwan Khan 


v. Bagga (1), followed. 

Where a suit to set aside order of mutation and for 
possession of immovable property is brought less than 
eight years after the order of mutation and within 
12 years of the death of the last owner, the suit in the 
absence of any provision barring the same after one 
year is withintime. Article 14, Limitation Act, has 
no application. i 

Article 118, Limitation Act, applies only toa suit 
under s, 42, Specific Relief Act, for a declaratory 
decree that an adoption is invalid or did not take 
place. It is not applicable to a suit for possession of 
immovable property. Kalyandappa v. Chanbasappa 

<2), relied on. i 

Where the widow of the deceased had objected 
“before the Collector to the vendee being shown as 
owner of her husband's land in revenue records 
which could have been seen by the vendes and the 
vendor knew of the objection, it could not be said 
that there was an implied consent ofthe widow to 
the vendor being shown as owner in the revenue 


wecords. a 
8. C. As. from the decree of the District 


Judge, Hissar, dated July 30, 1937. 

Messrs. N. C. Pandit and Prem Chand 
Pandit, for the Appellant, 

Messrs. Gullu Ram and Tassadigq Hussain, 
tor the Respondent (Plaintiff). 


Addison, J.—Musammat Fatima Begam 
sued for posssession of 353 bighas 16 biswas 
of land onthe ground that she was the 
widow of Mohammad Ali to whom it belong- 
sd. She impleaded one Kalimullah, alleged 
ofibe the adopted son of Mohammad Ali, 
Mohammad Yasin, son of Masitullah, a 
listant collateral of Mohammad Ali, and 
lira Lal who had purchased 245. bigkas 
sub of theland in suit from Masitullah by 
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“District Judge. 
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two sales which took place on June 21, 
1928, and January 3, 1929. Hira Lal died 


succeeded by his two sons, Har Chand and 
Asa Ram. Various issues were framed and 
the trial Court held that the plaintiff was 
the widow of Mobammad Ali, that the 
parties followed custom, that Kalimullah 
was not adopted by Mohammad Ali, that 
there was no custom of adoption proved, 
that the suit was not timesbarred and that 
there was no estoppel. Oa these findings 
the suit was decreed. Asa Ram appealed 
against this decision in the Court of the 
He held that the plaintiff 
was the widow of Mohammad Ali, that 
the parties followed custom, that Kalimul- 
lah wasnot adopted by Mohammad Ali, 
though the custom of adoption did prevail, 
that the suig was not time-barred and that 
there was no estoppel or waiver. He 
accordingly dismissed the appeal bat on 
account of the delay in suing, he directed the 
parties to bear their own costs of both the 
Oourts. Against this decision Asa Ram 
has preferred Second Appeal No. 1163 of 
1937, while the plaintiff Musammat Fatima 
Begum has preferred Second Appeal No, 
1423 of 1937 as regards costs. A certificate 
was granted by tha District Judge under 
s. 41, Punjab Courts Act, to the effect that 
there was a dispute as regards the exis- 
tence of the custom of adoption and as 
regards the right of the widow of a muafi- 
dar to succeed to the land as againgt col- 
laterals. 

Tt is necessary to set out certain preli- 
minary facts. The land was granted in 
muafito Sabkatulla, the muafi being for 
three generations. The land and muafi 
descended to Mohammad Ali, who was the 
son of Sabkatullah. On Mohammad Ali’s 
death on November 6, 1925, three claimants 
came forward for the land. These were 
the plaintiff; Masitullah, a distant col- 
lateral descended from Qudratullah, father 
of Sabkatullah, the original grantee; and 
Kalimullah who claimed to be the adopted 
son of Mohammad Ali. The Tehsildar 
held an enquiry and on November 8, 1927, 
the Deputy Commissioner recommended 
that the muafi should be resumed and that 
the land should be mutated in favour of 
the adopted son Kalimullah and the distant 
collateral Masitullah. This was according- 
ly done. A review was applied for by the 
plaintiff on January 17, 1928, but this was 
rejected by the Deputy Commissioner on 
May 2, 192s. Masituliah then brought a 
suit on July 30, 1928, for possession of half. 
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' ed on May 6, 1929.’ Kalimullah gave up 
# all claim to the property and a decree 
* was passed for the entire area in favour 
* of ‘Masitullah. -In the meantime, as already 
< stated, Masitullah had effected two sales of 
“a portion of the land in favour of Hira 
- Lal. This compromise decrees, however, 
: Was never executed and Kalimullah and 
i Masitullah effected another compromise 
‘Outside the Court, which, however, was 
“entered in the revenue papers. By this 
ï compromise Masitullah was shown as owner 
“of 235 bighas7 biswas and Kalimullah of 
"108 bighas 9 biswes. Masitullah by his 
“Bales ceased to have anything to do with 
„the area of 353 bighas 16 biswas and his 
-s0n Mohammad Yasin, defendant No. 2, 
‘therefore, did not contest the suit. Kalim- 
ullah, who wasa party to the suit, did 
‘not appeal againstthe decree of the trial 
‘Court sofaras his 108 bighas 9 biswas were 
‘concerned. Only Asa Ram representing 
‘the vendee, preferred the appeal in ‘the 
Oourt : of the District Judge. 
< We have heard Counsel. There is a clear 
finding of fact arrived at by both Courts 
‘that the plaintiff is the widow of Mohame- 
mad Ali and this cannot be -challenged 
before us.- There is another clear finding 
of fact that Kalimullah was not the adopted 
son of Mohammad Ali and this concludes 
that matter. As the finding of fact was 
that there was no adoption, no certificate 
should have been granted as regards what 
the custom of adoption was. This is 
obvious but if any authority is needed, we 
may refer to Pahalwan Khan v. Bagga (1).' 
The first serious contention before us was 
that the suit should have been brought 
within one year of the order of the Collector, 
dated November 8, 1927, finding that 
Kalimulleh as the adopted son was entitled 
to Half the land and Masitullah, the distant 
collateral, was entitled to the other half. 
It seems clear, however, that Art, 14, Limitae 
tion Act, bas no application. Section 36, 
Land Revenue Act, was relied upon in this 
connection.” Under that section it is the 
duty. of the Revenue Officer to make 
mutations and to pass orders; 


* son, Kalimullah. The suit was compromis- 


tion with respect to the succession to land 
is not set aside within one year, a suit 
would be barred by time. In fact, all 
the authorities are to the effect that a 


(1) 10-L 581; 114 Ind, Ons. 705; A IR 1929 Lah. 198; 


GPI; R 605; Ind, Rul. (1929) Lah, 305, 
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„Of 353 bighas 16 . biswas which had been 
- mutated in favour of the alleged adopted ` 


4 but it has’ 
never been held that, if an order of muta-' 
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mutating oficer does not finally decide the 
rights -of the parties, though under s. 44 of 
the Act there is a presumption .of Gore 
rectness attaching to the Revenue Records. 
This presumption, however, can be rebutted 
by suitable evidence. This suit having 
been brought on January 23, 1935, less 
than eight years after the .order_of the 
Collector and within 12 years of the death 
of the husband, is obviously within time. 

It was next contended that as no suit 
had been brought within six years under 
Art. 118, Limitation Act, to obtain a decla» 
ration that the alleged adoption of Kalim- 
ullah was. invalid or never in fact took 
place, the present suit would be barréd‘by 
time. There was once some cntroversy on 
this subject but that controversy has been 
‘set at rest by the Privy Council in 
Kalyandappa v. Chanbasappa (2). Arti» 
ele 118 applies only toa suit under 6.42, 
Specific Relief Act, for a declaratory desree 
that an adoption is invalid or did not 
take ‘place. It is not applicable to a suit 
for possession of immovable property; 
There canbe no question that the widow 
under the customary law of the district, is 
entitled tosucceed for her life to the land 
left by her husband Mohammad Ali. In 
this respect also we are in agreement 
with the Courts below, The last argument. 
was to the effect that s, 41, Transfer. -of 
Property Act, should be applied to the 
present case. This, however,- it is impos 
sible:to do; as it cannot be said that there, 
was any implied consent .of the widow.to 
Masitullah being shown in the revenue 
records as owner. She objected before the 
Collector and those papers could have been 
seen by the vendee. The vendor Masitullah 
certainly knew that the widow had set up a 
claim’ to her husband's land. . It may, be 
said, however, that the widow has been 
dilatory it sùing and it was for this reason 
that the lewer Appellate Court made the. 
parties ber their own costs. In view of her 
laches, we think, the same order should be: 
passed inthis Oourt. Both appeals are 
therefore, dismissed but the parties -will 
bear their own costs in them. 


D. Appeals dismissed. 


(3) 48B 411; 79 Ind. Cas. 971; AI R'1924P O 137; 
2OWN 
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PATNA HIGH COURT : 
First Civil Appeal No, 19401 1937 
. Marck 30, 1939 - 
. ` - FAZL ALI AND CHATTEBJI, JJ. 
Raja SHIBA PRASAD SINGH—DEFENDANT 
bet, —ÅPPELLINE 


: versus, . 
-- TINCOURL BANERJI anp.anotaze— 

“+. PLAIntTIpes — RESPONDENTS 

+ Contract Act (IX of 1872), ss. 16,2 (d), 62—De- 
fondant accepting compromise as he had no option— 
Whether test to determine undue influence—Con- 
etderation for promise, may move from third party 
=-Novated contract, suit on—What plaintiff must 
prove—Contract—Novation—Mortgage money not 
paid within time stipulated—Mortgage.as long as not 
discharged canbe substituted by new contract, . 

:7 The fact that the defendant accepted ‘the terms 
of a compromise as he had no other option cannot 
be; the teat to determine whether the compromise is 
liable to .be attacked as vitiated on ground of 
undue infiuence.” [p. 859, col. 1} - 

" The consideration for a promise need not neces- 
sarily move from the promisese but may move from a 
third party. {p. 862, col. 1.} 

. In.a muit based on a novated contract, the plajnt- 
if must prove the existence of liability under 
the original contract, and the extinguishment 
of that liability by the novated contract. Cuzon 
v. James Chadley (2) and Scarf v. Jardine (3), re- 
ferred to. fp. 863, col. 1) -> - - 

The effect of non-payment of the mortgage money 

within the stipulated period is merely to furnish 
a cause of action to the mortgagee to sue on the 
mortgage : the mortgage remains in force so long 
as it is not discharged and until this is done, it 
gan be substituted by a new contract. 
“The protection afforded by the Courts to parda- 
nashin ladies in respect of transactions entered into 
by them is their personal privilege which can | be 
claimed only by them or persons claiming through 
them title to any property affected by the transac- 

tion and not by a third party. |p. 863, col. 2.) 


O. A. from an original decree of the 
Sub-Judge, Dhanbad, dated October 8, 1937. 
`- Messrs. P. R. Das, A.T. Sen, N. N. Roy 
and U. N. Sinha, for the Appellant. 

“Bir Sultan Ahmad and Messrs. S. C. 
Mazumdar, G. C.. Das, B. C. Ghose, S.C. 
Ghose, Ram Anugraha Narain Singh and 
P.N. Sanyal, for the Respondents. i 

: Chatterji, J—This appeal arises out 
ofa suit on a handnote executed on 
February 22, 1934, by the defendant-appel- 
lant in favour of late Kedar Nath Banerji, 
father of ‘the plaintiffs-respondents, for 
Rs. 2,90.000- carrying interest at Re. 1 per 
thousand per annum. The circumstances 
‘according to the plaintiffs, under which the 
handnote,was executed are as follows :—Raja 
-Durga Prasad Singh, late proprietor of the 
impartible Jharia raj, died in March 1916, 
leaving three widows: Rani Prayag Kumari 
Debi, Rani Sabhadra Kumari Debi (since 
-deceased) and Rani Hem Kumari Debi, and 
several agnatic relations ‘including the 
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‘Rs. 2,90.000 from them under 


855 


defendant. According tothe rule of lineal 
primogeniture by which the succession to 
the estate was governed the defendant 
succeeded Raja Durga Prasad Singh. On 
March 6, 1919, the three Ranis aforesaid 
filed a suit (Title Suit No. 48 of 1919) in the 
Court of the Subordinate Judge of Alipore 
against the defendant claiming the Jharia 
Estate and. other properties left by their 
husband with mesne profits. The plaintiff's 
father. late Kedar Nath Banerji, looked 
after that litigation in its various stages on 
behalfofthe Ranis. The trial Court decreed 
the suit in part and both parties appealed 
tothe High Court at Oaleutta The appeals 
were disposed of by the High Court on 
August 17, 1925, and the suit was remanded 
to the trial Court. Against the decision of 
the High Court, both parties preferred 
appeals to the Privy Council which were 
disposed of in April, 1932. The suit waa 
remitted to the High Court on certain 
matters and was finally disposed of by its 
decree dated August 11, 1933. Under 
this decree, the defendant was liable to pay 
to the Ranis Rs. 20,04,526-5-0 fcr mesne 
profits, etc. Both the parties then applied for 
leave to appeal to the Privy Council. In 
the meantime, the Ranis applied to the 
Alipore Court for transfer of the decree for 
Rs. 20,04.526-5-0 to the Subordinate Judge's 
Court at Dhanbad for execution. The parties, 
however, entered into compromise on 
February 22, 1934, which terminated the 
litigation. In ' the course of that 
litigation, the plaintiff's father Kedar 
advanced to the Ranis various sums, 
from time to time, for litigation ex- 
penses for which they executed a mortgage 
bond in his favour on June 5, 1929, for 
three lacs of rupees. . By the terms of the 
aforesaid compromise it was agreed between 
the two surviving widows Rani Prayag 
Kumari and Rani Hem Kumari on the one 
hand and the defendant on the other that 
the latter would pay to the former, in full 
‘satisfaction of their claims, eighteen lacs 
of rupees out of which he undertook to pay 
Rs. 4,40,000 to some of their creditors in- 
cluding Kedar who was entitled i0 get 
the said 
mortgage. In the compromise petition, the 
Ranis gave credit to the defendant for the 
said sum of Rs. 4,40,000 and for the re- 
maining Rs. 13,60,000 payable by the 
defendant directly to the Ranis, provisions 
were made for payment by instalments. 
Ace“rdingly, the defendant, in consideration 
of credit having been given to him by the 
Ranis in the compromise petition, executed 
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in favour of Kedar, the handnote in question 
for Rs. 2,90,000. 

The defendant is said to have paid on 
repeated demands Rs. 7,100 only in several 
‘instalments towards the dues on the hande 
note. The claim has been laid at 
‘Rs. 2,83.550. The defendant contested the 
suit- on the grounds inter alia that the 
handnote in suit was without consideration 
‘and obtained by undue influence. It is 
alleged that it was at the instigation of 
Kedar that the Ranis brought the Title Suit 
No. 48 of 1919, that the Ranis who were 
pardanashin ladies were completely under 
_ tbe infiuence of Kedar, that he had never 
‘advanced any money to them for the liti- 
gation expenses, that the mortgage bond 
executed by them in his favour on June 
5, 1929, was without consideration and was 
obtained by undue influence.sthat at the 
time -of the compromise the defendant had 
to agree tohave the names of Kedar and 
two others entered as creditors as they 
created a situation in which the negotiations 
“for the compromise would have fallen 
through, if their names were not so entered, 
and the amounts of their dues were not 
sọ entered, and the amounts of their dues 
‘were mentioned in the compromise on their 
mere allegation which the defendant was 
‘compelled to accept for the time being as 
‘correct and that the defendant in order to 
persuade Kedar not to dissuade the Ranis 
from entering into compromise had also to 
‘pay him Rs. 60,000 in cash at the time of 
the compromise.. 

The léarned Subordinate Judge who 
-heard the suit has decreed it, overruling the 
various defences raised. Hence this appeal 
‘by the’ defendant. Mr. P. R. Das, the 
learned Counsel for the appellant, has urged 
the following points: (1) That the hand- 
note was executed under undue influence 
‘exercised by Kedar; (2) That the handnote 
‘was without consideration; (3) That the 
suit as framed being based on a novated 
contract, the plaintiff must establish, firstly, 
that the original debt in fact existed, or 
in other words that the mortgage bond dated 
June 5, 1929, executed by the Ranis in 
‘favour of Kedar was for consideration, and 
-Rs. 2,90,000 was due on that mortgage at 
the time of the novation; and secondly, 
‘that Kedar extinguished that debt; (4) 
‘That the novated contract, having been 
‘entered into after breach of the terms of 
the original contract, was bad in law and 
-is, therefore, unenforceable, I shall deal 
with these points in the order in which they 
have been mentioned. 
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Point No. (1)—Undue influence has been 
defined in s. 16. Contract Act. as follows :— 

“A contract is said to be induced by undue influ- 
ence where the relations subsisting between the 
parties are such that one of the parties is in a posi- 
tion to dominate the will of the other and uses that 
postion to obtain an unfair advantage over the 
other. 


_ The onus of proving thatthe handnote 
in suit (Ex. 1) was executed under undue 
influence undoubtedly lay upon the defen- 
dant, He must therefore establish that his 
case comes within the purview of a, 16 just 
quoted: Here I should do well to reproduce 
the handnote (Ex. 1) which runs as follows:— 

“On demand I, Shiba Prasad Singha of Jharia, 
District Manbhum, promise to pay to Babu Kedar 
Nath Baneriee of Jharia or order the sum of rupees two 
lacs ninety thousand (Rs. 2,90,000) only with interest 
thereon at Re. 1 (one rupee) per one thousand per 
annum for value received as per memo below: i 

Rupees 2,90,000 being the amount due tothe said 
Babu Kedar Nath Banerjee from Rani Prayag Kumari 
Debi and Rani Hem Kumari Debi of Jharia which 
upon my undertaking to pay off has been credited 
by them in the decree obtained by them against me 
in T. 8. No. 48 of 1919 in the Firat Court of Bub- 
ordinate Judge at Alipore, as per compromise peti» 
tion of even date filed in the said Court. 


(Bd) Shiba Prasad Singhs. 22-2-34" 


The handnote thus specifically refers to 
the compromise petition (Ex. 2) of the same 
date, that is, February 22, 1934. The peti- 
tion was filed in Court on February 25. 
The compromise was duly recorded by the 
Court and admittedly it has been acted 
upcn. The arguments addressed by Mr. 
Das on the question of undue influence 
may be summarized as follows:—Kedar was 
the Private Secretary of the previous Raja 
Durga Prasad Singh and after his death 
became the Private Secretary of the defends 
‘ant. While he wasin the defendant's ser- 
vice in that capacity, he, with selfish motives 
of his own, instigated the Ranis to bring 
the Title Suit of 1919 against the defendant. 
It wasa frivolous suit because the defen- 
dant had succeeded to the estate and came 
into possession of it in 1916 without any 
opposition from the Ranis. Kedar was 
dismissed from the defendant's service in 
or about August, 1919, and then he openly 
took the side of the Ranis and carried on 
the litigation on their behalf. Throughout the 
course of that litigation, the defendant was 
always anxious to meet the Ranis face to face 
with a view to bring about a settlement, 
The Ranis werethen living in Odlcutta and 
Kedar, who had complete control over them, 
persistently thwarted all attempts at compro- 
mise and did not allowthe defendant even 
a chance of meeting the Ranis, The suit was. 
eventually dismissed so far as the claim tom 
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the impartible Jharia raj was concerned ; 
but it was decreed with regard to some 
other properties including some movables 
which were found to be the separate acqui- 
sitions of the deceased Raja. While the 
appeals to the High Court were pending, the 
Ranis executed the trial Court's decree and 
got possession of the properties decreed. 
After the decision of the Privy Council by 
which the decrees of the trial Court and 
the High Court were varied in some rese 
pects, the defendant applied in the Alipore 
Court for restitution claiming by way of 
mesne profits about four lacs of rupees. On 
the other hand the Ranis’ claim for mesne 
profits in the original suit itself having 
been decreed for Rs 20,04,526-5-0 by the 
High Court on August 11, 1933, after re- 
mand from the Privy Council, both parties 
applied for leave again to appeal to the 
Privy Council. 

In the meantime the Ranis applied to 
the Alipore Court for transfer of the decree 
for Rs. 20,04,526-5-0 for execution to the 
Subordinate Judge’s Court at Dhanbad. 
When the defendant’s application for resti- 
tution and the Rani’s application for trans- 
fer of the decree were pending in the Alipore 
Court and also the application for leave to 
appeal to the Privy Council with regard to 
mesne profits were pending, the defendant 
was obliged to agree to a compromise on 
the terms dictated by Kedar. The defen- 
‘dant apprehended that if the Ranie’ decree 
for over twenty lacs of rupees was transfer- 
red to Dhanbad and was execated there, 
his whole estate was likely to be sold up. 
So then on the evening of February 21, 
1934, it was proposed on behalf of Kedar 
who was- then lying ‘ill in Calcutta that the 
defendant would have to pay Rs. 60,000 in 
cash immediately and would have to 
execute a handnote for Rs. 2,90,000 in 
favour of Kedar failing which there could 
be no possibility of any compromise ; the 
defendant had to agree to the proposal, 
Accordingly he paid Rs. 60,000 in cash on 
the night of February 21, 1934, and on the 
following day he executed the handnote 
(Ex. 1) in favour of Kedar and also signed 
the compromise petition (Ex,2,. lf the 
defendant could be sllowed to meet the 
Ranis, he could have obtained far more 
favourable terms. By virtue of the position 
which Kedar acquired in relation to the 
Ranis, be was in a position to dominate 
the will of the defendant and by using that 
position he obtained from the defendant 
not only the handnote in suit. but also 
“ Rs. 60,000 in cash.. As regards the band- 
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note. the consideration of Rs. 2,90,000 was 
no doubt credited by the Ranis ; but if this 
sum of Rs. 2,90,000 had to be paid directly 
to the Ranis, it would have formed part of 
the stipulated instalments and in that case, 
would have been payable after a long time. 
The facts involved in these arguments 
refer partly to the period before the final 
decree in the suit was passed by the High 
Court on August 11, 1933, and partly to the 
neriod following that date and ending with 
February 22, 1934, when the handnote in 


suit was executed. In this suit we are con- 


cerned with the latter period and parti- 
cularly with the events that immediately 
preceded the execution of the handnote in 
question. 

In support of his argument that the 
Ranis were entirely under the influence of 
Kedar, Mr. Das has referred mainly toa 
series of letters (Ex. O series) written by 
Kedar between July 20, 1919, and 
August 29, 1921, to his elder brother Rame 
kalpa Mahatha, now dead. To have an idea 
of these letters it will suffice to refer to 
two ofthem, namely Ex. O and Ex. C (3), 
Exhibit C which is dated July 20, 1919, con- 
tains the following passage : 

“Please tender my blessings tc Baneswar and 
showing this letter to him please tell him that he 
will not only get expenses for a year but besides 
that in case the case succeeds, he will get one hun- 
dred bighas of coal land. If he loses his service, 
ue shall pay him his wages. Iam responsible for 
t 4. a 


Baneswar referred to herein was the 
Raja's record-keeper. Exhibit O (3) which 
is dated April 9, 1920, runs as follows :;~ 
“Respects, 

I have received your letters by post and through 
Mohan Singh and the telegrams as well and sub- 
mitted the same to the Rani Ssahebas. Raman hag 
come here, but he has not been able to do anything. 
Day before yesterday the Raja was standing before 
the door of the lodge of the Ranis from 7-30 to 
$30 P. w. and tried his beat to enter inside. 
None of the sepoys allowed him to go and the 
Rani Sahebas did not at all take any information, 
Srikantha Babu wanted to see him. But the Rania 
having forbidden him, he, too, could not come down- 
stairs or see him (Raja). As I was not well I was 
not inthe house of the Ranis at that time. But 
already I have made all the arrangements ...... Raja 


was insulted in such a manner that feelings are. 


estranged to the extreme, Now God is the only 
hope. I shall inform from Oourt the result of the 
ease to-morrow. I hear that some people have given 
some hope that the Raja will try once more. Let 
me see what happens - s. 
Respectfully Yours, 
(Sd) Kedar. 

Raman Babaji is trying his utmost but he won't 
beable to do anything. You rest assured that I 
have already made arrangements regarding it. I 
have written a letter to Ashu Babaji. What will 
Raman do with demi papers? In the long ‘run he 
will be imprisoned for forgery. The signature of 
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w- pardanashin. lady is nothing. ` After I finished 
this ‘letter I received your letter of yesterday. 
Maharani hag not come. Kaman has come no doubt. 
ish seeing the attitude of (torn) Srikantha Babu 
shd the Ranis he is unable to join him.” 

J A perusal of ‘all the letters no doubt 
leaves an impression that Kedar who was 
sédmittedly* looking after the litigation dn 
behalf of the Ranis at least since after he 
Jeft the defendant's service, had great 
influence over the Ranis and wanted to frus- 
trate all attempts on the part of the defen- 
dant to bring about a compromise. On the 
_ question whether Kedar actually instigated 
the suit, these letters throw no light. On 
this ‘point, Mr. Das, however, ‘relied upon 
the evidence of Harakali Bose (D. W. No: 6) 
which is said to be supported by the 
‘accounts (Ex. P series). The learned Sub- 
‘ordinate Judge has not accepted Haraksli’s 
evidence and we do not find any sufficient 
‘reasons to take a different view. But even 
assuming that what Harakali Bose said is 
+rué, namely that Kedar went tohim and 
‘asked for his help in the Jharia succession 
iguit, to be filed by the Ranis, all that can 
“Be ‘said is- that Kedar was helping the 
Ranis:frum the very commencement of the 
suit. It does not follow that Kedar actually 
‘izatigated that suit. But to my mind the 
‘questions whether. Kedar instigated tha 
‘inatitution of the suit and whether he exert- 
ed: his influence over the Ranis so as to 
“prevent any Compromise between them and 
the defendant before the decree ddted 
‘August 11, 1933, are not at all relevant for 
‘thé’ purpose. of th’s suit. Let us consider 
how matters stood when the handnote in 
suit, was executed. At that time the Ranis’ 
‘application for transfer of the decree for 
‘over twenty lacs’ of rupees was pending in 
‘the .Alipore Court. This applicaticn had 
“been filed on October 30, 1933, (vide Ex. 3c), 
In November, 193 , there was a talk of 
‘compromise and the terms were practically 
-settled, and embodied in a draft petition 
‘(Ex. F) which was approved by the defen- 
-dant’s Pleader, Mr. H. K. Banerji, on 
“November 29, 1933, But this compromise 
“fell through .as the defendant backed cut 
“under the advice of his Calcutta Counsel, 
-38 he says. “Under .the draft compromise 
(Bs. F} the defendant was tc pay to the 
‘Ranis nineteen lacs of rupees and the 
terms, as set forth therein, were more 
onerous than: those of the subsequent com- 
«promise dated February 22,1934. He was 
‘alo’ to give some coal lands to Kedar as a 
‘condition of: the compromise under Ex. F. 
‘The, defendant says in his evidence that 
“one: and hali month after that compromise 
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fell through talks were revived. He further 
Says: . : 

YKedar's demand was Rs. 60,000 and a handnote for, 
Rupees three lacs as due from Ranis......The Ranis 
were to get Rupees eighteen lacs. When so told; I said 
I would consider; 20-25 days after, Ambica Babu 
sent word that Jagat had come and that I should 
go with Rs. 60,000; Ithen came with this sum to 
Ambica's house.” ” 

Again he says: A 

“I was considering the terms myself, so did not 
seek legal advice in Oalcutta; the matter I consider 
to be important; for 10-15 days I was serioualy 
thinking over the matter; I concluded that it would 
be good if compromise could be effected on terms 
offered to me.” ' 

He also says; 

“On 21-2, Jagat and later (Ambica) told me so; 
i. e., about the 3 handnote moneys being so credited; 
I agreed; I did not object to execute handnote in 
suit: nor that I was execating it, ia days before 
the lawyers; none forced me todo so; I willingly 
(khusite) executed it. Jagat read over the 
compromise; I willingly executed it; Ranis are 
being regularly paid under it; I am ready to act 
under it in its entirety.” 

Tt should be noted here that Jagat refer- 
red to in the evidence. was the Ranis 
Pleader and also represented Kedar who 
was then lying in Oalcatta, dnd Ambica 
was the Pleader of the defendant at Dhan- 
bad. This Ambica Babu has been examin- 
ed as D, W. No. 4. Hesays: 

“At that time he (defendant) was under no influ- 
ence or compulsion, ¿. e., at execution of the hand 
note and the compromise. Raja agreed to pay 
Rupees eighteen lacs to the Ranis.” 

He further says: ; 

“Draft was being prepared by his Pleaders of their 
own accord; between 2 to 9 days after information 
to Raja ‘(defendant)..... the draft formed basis: of 
Ex, 2, with additions and alterations.” 

Exhibit 2, it should be remembered, is 
the compromise petition dated February 22, 
1934. From all these statements, it is 
obvious that the defendant. was anxious 
for a compromise and when. the terms 
were offered to him, he wae considering 
them himself and also took the advice of 
his legal advisers in regard to them. 
He rejected the terms of the draft come 
promise (Hix, F) and when he was offered 
better terms, he accepted them. and 
ultimately agreed to the compromise as 
embodied in the petition (Ex. 2). This 
petilion was signed by three of his Pleaders 
at Dhanbad, namely Hrishikesh Banerji, 
Ambica Oharan Mullick and Charu Chandra 
Biswas. It was also signed by Jatindra 
Nath Mullick, Pleader, and Gunendra Nath 
Roy, Advocate, both of Dhanbad. “In these 
circumstances, I fail to see how Kedar could 
be said to be in a position to dominate the 
will of the defendant. The parties, viz. 
Kedar on the one hand, and the defendant 
on ‘the other, were at-arms’ length. Kedar 
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offered certain terms which were considered 
by the defendant and accepted by him. 
Mr: Das has argued with great vehemence 
that. the: defendant accepted the . terms 
às he had no other option. If this be the 
test, then almost every compromise in a 
litigation is liable to be attacked as 
vitiated by undue influence. The defend- 
ant being his own master thought over 
the: matter seriously for 10-15 days and 
then decided to accept the terms offered. 

Mr, Das had laid much stress upon the 
fact that the defendant had to pay Re. 60,000 
in-cash to Kedar for effecting the compro- 
mise. But this Rs, 60,000 is outside the 
terms of the compromise petition (Ex. 2). 
Ambica Babu (D. W. No. 4) himself says 
that Rs. 60,000 was not mentioned in Ex. 2 
as it had no ecncern with it. We must 
consider the compromise petition with 
reference to its own terms. If we find 
that the defendant willingly agreed to the 
terms of the compromise, as set forth in 
the petition (Ex. 2), it does not matter whe- 
ther willingly or unwillingly he agreed to 
pay Rs, 60,000 to Kedar or whether that 
payment was legal or illegal, We are 
informed that the defendant has already 
instituted a separate suit against the 
plaintiffs for refund of thissum of Rs. 60,000, 
and we - must, therefore, refrain from ex- 
pressing any opinicn with regard to the 
payment of that sum which may prejudice 
the trial of that suit, It will suffice for 
our present purpose to say that, so far as 
the terms of the compromise as embodied 
in the petition (Ex. 2) are concerned, the 
defendant voluntarily accepted them and 
he ‘also voluntarily executed the handnote 
in suit (Ex. 1). As regards the compromise, 
the defendant himself admits that he is 
ready to act under it in its entirety. It has 
been contended by Mr. Das that the defend- 
ant- might have voluntarily accepted the 
cOmpromise and singed the petition (Ex, 2), 
but he did not voluntarily execute the hand- 
note in suit, This is a distinction which 
IT am utterly unable to appreciate. The 
handnote forms a part cf the compromise 
and is specifically referred to in the peti- 
tion (Ex. 2) and the amount of its: cone 
sideration was credited against the total 
amount of 18 lacs of rupees which was 
payable by thé defendant . to the Ranis 
under the compromise, 

‘Further, the matter is clinched by the 
defendant's own admission that he willingly 
(Khusite) executed a handnote. The verna- 
cular word khusite is very expressive and 
pxcludes the idea of. any outside. influente, 
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To explain away this admission, Mr, Das 
has very ingenuously argued that when , 
on the evening of February 21, 1934, the 
defendant was told by way of an ulti- 
matum that compromise was possible only 
if he immediately paid Rs. 60,000 to Kedar, 
his will was overcome and he had to 
accept the terms in a state of utter help- 
lessness and once having done so, his 
freedom of consent was gone and therefore,. 
when on February 22, 1934, he signed the 
compromise petition and executed the hand- 
note, he did so while he was still under 
the stupor of the influence already caused 
and not as a free consenting party, though 
he voluntarily set his hand on those docu- 
ments, But, it must be remembered that 
the compromise which was concluded on 
February 22, 1934, was preceded by nego- 
tiations which were going on since the 
previous January and terms had already 
been offered by Kedar which were being 
considered by the defendant. In this 
connection I may refer to the following 
statements of Ambica Babu, (D, W. No, 4): 
-“The negotiations of 1933 November fell through 
as defendant's Counsel advised him, not to accept 
theterms...... Talks were revived in January 
1924, Jagat came again and spoke to me of com- 
promise; I saw Raja about it; in result, I went to 
Oaleutta and saw Kedar at end of January or: 
beginning of February; I knew that unless’ he 
agreed to the terms, no compromise was possible,“ 
he had absolute control over the litigation; Jagat : 
was there, when I talked with Kedar; Jagat open- 
ed the subject of compromise, Kedar said it waa 
no use, as his terms were not accepted, 4. e of 
November 1933; after discussions, he agreed to com- 
promise, if Raja paid him Rupees one lac, in plače 
of proposed lands; finally he agreed at Rupees, 60,000 
he spoke about his dues under a mortgage, from . 
Ranis and also of claims of Jagat and Nagen, 5. e. 
if Raja paid up dues of these three persons, he 
would see that Raja got credit for the same. He 
said thet if Raja refused to pay these three lacs, 
Rs. 50,000 and Rs. 1,00,000 were stated to be dues 
of other two, respectively; I said that I would 
inform Raja..... I came away and informed 
defendant, of the terms. Raja said that he would 
consider; some drafts were being prepared mean-- 
while; on February 21, Jagat came to my house 
while I was talking over the compromise with 
Beni Tewari, between 6 and 7 P. wu., Jagat 
wanted the matter to be finished, just then, if. not, 
compromise would never be effected; he said that 
Rs. 60,000 must have to be deposited that very 
night and that as cash payment was not possible, 
the Raja must execute handnotés in favour of said 
three creditors, by the next day before the compro- 
mise was signed: he also said that Ranis were. 
to be.paid rupees eighteen lacs minus these three . 
sums; and that unless these terms were immedid-'* 
tely accepted, there would be no compromise,” : 


Thus, it appears that the terms inclad- ` 
ing the payment of Rs. 60,000 that’ were 
offered to the defendant on the evening of 


February 21, 1934, were not at allnew to, . 
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him and he had already sufficient time to 
consider them. Under the terms of the 
draft compromise (Ex. F) of 1933, the 
defendant was to pay nineteen l-es of rupees 
to the Ranis. Under the present compro- 
mise the amount was reduced to eighteen 
lacs, pavable in more easy instalments, ont 
of which credit was to be given to the 
defendant to the extent of the srms which 
he was required to pay to Kedar, Nagen 
‘and Jagat as demanded bv Kedar As it 
was not possible fer the defendant to pay 
the sums to these three persone in cash 
which were settled at Rs. 4,40,000, he was 
given the opticn to execute three handnotes 
jn favour of those persons. As against the 
additional sum of Rs. 60,000, which had to 
be paid to Kedar for effecting the com- 
promice, bis original demand atthe time of 
the previous negotiations in Noyember, 1933, 
was 100 highas of coal lands. In January, 
1934, when’ negotiations were revived. 
Kedar had first wautéd one lace of 
rupees and eventually he came down 
to Rs. 60000. The defendant had suffi- 
cient time to tbink over the matter 
and.when on the evening of February 21, 
1934, he found that the terms that were 
offered to him were -mcre favourable to him, 
he readily agreed tothem. A draft of the 
compromise. petition had already been 
made, and it was completed and executed 
on February 22, 1934, and at the same time 
the handnote in suit was executed. Under 
these circumstances I find it extremely 
difficult to hold that the defendant execute 
ed the handnote in suit under undue 
influence. j 
‘On these findings of fact no question of 
law arises, but, in deference to the argu- 
ment of Mr. Das, I should here deal with 
a'case cited and most strongly relied upon 
by him, viz, Chidambara Chetty v. Renga 
Krishna Muthwira Puchaiya Naickar (1). 
According to bis contention, this case lays 
down certain principles which may appro- 
priately be applied to the present case. 
The facts of that case were briefly these. 
The zamindar of an estate called Marung v 
puri, died leaving three childless widows 
and .a minor undivided half-brother. 
Immediately upon his death his brother 
was recognized by the authorities as 
zamindar in September 1861 and the Ool- 
lector took. charge of the zamindari under 
the Court of Wards Act, the widows accept- 
ing some allowance from the Collector for 
their maintenance. In the year 1866, how- 


(1) 1 TA 241; 22 WRUB; 13 Beng. L R 509 
@ 0) . 
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ever, they discontinued their receipt of 
maintenance and set up a claim to the 
zamindari on the ground that the half- 
brother was of illegitimate birth, and that 
they were entitled to it by inheritance ; 


“and, on December 21, 1866, notwithstand- 


ing a prohibition of dealing with them 
issued by the Colleetor under the Oourt of 
Wards Regulation, 1804, they entered into 
an agreement with a certain banker who 
was to finance them in the intended litiga- 
tion and alsn to meet their maintenanca 
expenses. On May 6, 1867, the widows 
executed in favour of that banker, a bond 
for Rs. 20,000 payable with interest at one 
per cent, perannum. In September, 1868, 
the banker instituted a suit in the name of 
Lekhamani, the senior widow, against the 
Collector as the agent of the Court of 
Wards and representative of the minor. 
zamindari's estate, for the recovery of the 
gamindari and -other properties, The zamin- 
dar, who had then just come of age. was 
put in possession of the zamindari by the 
Collector on July 23. 1869. Lekhamani 
immediately on July 28, 1869, applied tothe 
Court to make the zamindar a party to the 
suit, and he was made a defendant on 
August 2, 1869. On the application of 
Lekhamani commission was issued to take 
the evidence of the three widows and the 
late zamindar’s sister in their palace. The 
Commissioners arrived at Marungapuri on 
August 11, 1869. Immediately after the- 
arrival of the Commissioners, Lekhamani 
propored to the defendant that the suit 
should be settled, whereupon he executed 
a razeenamah by which he assigned certain- 
villages to the widows for their mainten- 
ance, and he also at the instance of the 
banker, executed in his favour a bond for 
Rs. 67,000 the material part of which was 


as follows : i 
“With reference to the dealings which you had 
heretofore held with Lekhamani and others, widows 
of my’ elder brother Tirumalai Poochai Naiker, the 
late eamindar, on account of their maintenance and 
Court costs, as per a loan bond for Rs. 20,000, and an 
agreement for Rs, 1,00,000, the accounts being adjust- 
ed up to date, the sum which was found due by them, 
and which alone was assigned to be paid by me is 
Rs. 67,000. As Ihave undertaken to pay you the ` 
same, I hereby bind myself to pay you the said sum of 
Rs. 67,000 within September 30 of the current year, . 
and get back this bond, and the bond and agreement 
above referred to on failure to pay the money within 


the above prescribed time, I bind myself tp pay you 


on demand the said sum of Rs. 67,000 with interest 
at one-half per cent. per mensem, and receive back 
this and the aforesaid bonds.” z : 
‘The razeenamah was presented to the 
Court, but on the objection of the Counsel, 
who had at first. appeared for the Collector:, 


ta 
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‘acting-as guardian and then for the zamin- 
dar (defendant:, it was rejected by the 
Court and the litigation proceeded through 
all the usual stages irrespective of the 
razeenamah. ‘The banker then sued the 
zaminaar to enforce the bond for Ks. 67,000. 
The latter resisied the suit on the ground 


that the bond had, been cbtained from him ~ 


by threats and fraud and withcut considera- 
tion, just upon his attaining majority, and 
in the absence of any legal advice. Tre 
trial Judge dismissed the suit holding that 
the bond was obtained from defendant 
under undue influence and threats and was 
without consideration. There was an appeal 
to the High Couri which was dismissed 
and a further appeal to the Privy Ovcuncil 
was also dismissed. The following pass- 
ages, from the judgment of their Lordships 
of the Judicial Committee, were relied 


upon by Mr. Das: 

“What was really the position of the parties? 
Here was a man who had originally nothing at all 
to do with this family. All the members of the 
family appear at first to have been agreed that this 
young boy wasthe true heir to the zamindari. The 
widows, afterwards, then, either of their own mere 
motion, or at the imstigation of the plaintiffor his 
agents, determined to dispute that title. They next 
deprived themselves of all freedom of action with 
respect to the suit which they thought fit to bring, 
by giving the interest and the powers which are 
given by the agreement.B to the plamuiff gg 
Ìt is sutticient for them to say that they are dealing 
with a person who had got up, or at all events in- 
tervened, ina suit with which he hadno necessary 
concern ; who had made himself dominus litis in that 
suit, and had acquired over the plaintiffs in it the 
power of preventing them from doing what they felt 
to be right and just; and from interested and corrupt 
motives was exeicising that power. The zamindar 
must be takentohave been the legitimate heir; and 
even if the widows had bona fide entered into the 
litigation to diepute that legitimacy, it is perfectly 
clear that” at the time when this transaction took 
place they had come to a better mind, and had satis- 
tied themselves that the right thing as regarded the 
boy and as regarded the family was to acquiesce in 
his title, to admit his legitimacy, and to allow him to 
remain zamindar. 


' Their Lordships think it would be contrary to 
every sound principle of justice. and `of, policy to 
_permit a person who had acquired this sort ot 
irregular interest in a suit, and a power which cannot 
be safely conceded to any specuiutor, to make his 
power ol preventing a family arrangement so just and 
proper from being carried into effect, the means of 
extorting a large sum of money from the person whose 
title had been unjustly challenged. ‘I'he case, how- 
ever, does not rest here. The trunsuction was not one 
entered liuto between two persons each of whom was 
capable {taking caie of himself, Here wus a boy 
of eighteen without proper Counsel or assistance, for 
such of his servants as gave him any advice thought 
with him, that he shoulu uo nothing until he could see 
the Collector ; and his Vakeel, who is represented as 
his legal adviser inthe matter, disowns having given 
him any Counsel, and has -been treated as having, 
- ‘failed in his duty in refusing that Counsel.’ There 16, 
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moreover, clear evidence that he was threatened with 
the consequences of not immediately acquieecing in 
the plaintiff's demand; that these threats were address- 
ed by a powerful man toa boy, and were, thereforé, 
likely to disturb his mind and render him incapable 
of acting as a free agent. Whoever has had to do 
with litigation in India must know that such threats 
are offar greater Weight there than they would be in 
this country. This suit was one in which the legiti- 
macy of the respondent was called in question ; and 
the person threatening was a person conversant with 
law suite, a person of great wealth and great power; 
and we all know how easy itis in India, upon such 
an issue as that, to get up any amount of false evi- 
-dence, and that it is not because a man hasa true 
case that he is sure to bring it to a successful issue, 
Their Lordships think the Judges of the Bigh Court 
have rather understated the case when they treated 
the threats as threats only of consequences perfectly 
legal; for (putting asidethe threat as to suing on the 
note for Ka. 62,000, which is not so satisfactorily 
proved as the others) they think that the threats 
proved may well be taken to be threats of carryin; 

on the litigation against the respondent per fas aút 
nefas. In any case they were threats which over- 
.came his free will, and induced him, contrary tc his 
own judgment and his own sense of right, and without 
any evidence that any such sum as was claimed was 
due, to execute the bond extorted from him.” ' 


‘lo my mind, the facts of the above case 
are easily distinguisoable from those of 
the present. There the razeenamah wab 
repudiated by the defendant and was not 
accepted by the Court and all the Courts 
iound asa fact that the defendant was a boy 
-of eighteen and the bond in question was 
extorted from him by threats which over- 
Game his free will. ln the present case, as 
I have already pointed out, the defendant 
. was his own master and exercised his owh 
“judgment in considering the. propriety ‘or 
otherwise of the terms of the compromisb 
that were offered to him by or on behalf of 
hedar. The compromise was recorded by 
the Court and the defendant frankly admits 
that he 1s ready to act under it. : 


Point No.(2)—It has been contended 
by Mr. vas that the real consideration for 
execution of the promissory note in ques 
tion was the satisfaction of the debt of 
kis. 2,60.000 said to be due by the Kans 
to Kedar and therefore it was for the plain» 
tifis to establish that this alleged debt of 
Rs. 2,90,000 was actually due from the 
Ranıs to Kedar. On the other hand, it has 
been argued by Sir Sultan Ahmad that 
uuder s. 118, Negotiaple instruments Act, 
(Act XXVI of 1991) the promissory note 
must be presumed to have been executed for 
consideration, unless the contrary is proved, 
-and tuat the fact that the defendant got 
credit for Rs. 2,9u,000 from the Ranis 
under the compromise (lis. 2) was sufficient. 
consideration for the promissory note.. The: 
execution of the promissory -note being 


RED 
‘admitted, 8. 118, ‘Negotiable Instruments 
“Act,” - undoubtedly ` raisés a presumption 
‘that it was for consideration and it was for 
‘the defendant to prove that ib was not so. 
“The. promissory note itself recites that 
“Re. 2,90,000 ‘was due’ to Kedar from tha 
“Ranis and this recital is also supported 
by. the: compromise (Ex..2) by which the 
‘Raiiis themselves admitted that that amount 
“was “due from them to Kedar under the 
-Tegistéred mortgage bond dated June 5, 
-1929 (this date being: the date -of regis- 
-tration). The compromise, as I have already 
‘stated, was recorded by the Court and it 
-was:never challenged by the Ranis. We 
-must „therefore, for- the purpose of:this case, 
‘take “it Tor granted. that the Ranis did in 
agti owe Rs.'2,90,000'to Kedar. Admittedly, 

by the terms. of. the ecmpromisé (Ex, 2) 
-the Ranis gave credit to the defendant for 
“Rai: 200,000: and it? was really in con- 
“Kiddration of this credit having been given 
‘that the. defendant executed the ¡promissory 
-note-in»:question in favour of.Kedar. Con- 
‘sideration. -has been ‘defined ins. 2, cl. d), 
-Contract Act, a8 follows : 
eG “When, net, the desire fof the promisor, the pro- 
mises or. any other person has done or’ abstained 
“fro faites doing, or does or ‘Abstains from doing, or pro- 

ges: fodo or to abstain’ from doing, something, 
such act: or abstinence ` ‘or, , Promise. is called a con- 
ka saa for the promise.” 

«This is therefore clear that the. considera’ 
‘tion: for: a; promise „need not,. necessarily 


moye. from the ; promisee but may move. 


from a’third party. “Id. the present case, 
the. consideration for which the defendant 
exectited the promissory note moved from 
the. Ranis inasmuch as they gave credit to 
chim’ for Rs..2,90.000. It has, however, been 
arguéd by Mr.. Das that the definition 
requires that the consideration must have 
moved. “ab the desire of .the promisor.” 
‘This element, -it -is: said, is wholly absent 
-Ìn the. present case, because the evidence 
on the record shows that the defendant 
emever had any.. talk withthe Ranis and it 
was far from his desire to execute the 
promissory. note in favour of Kedar who 
‘was his enemy. and ruined -him, as he 
thought.. It is to be remembered that the 
.compromise. ‘was effected at Pargha, the 
„residence of the Ranis, but even assuming 
that the defendant. never met the Ranis 
„and .that.the negotiations were. carried on 
„entirely through Kedar as representing the 
-Ranis,. we. must consider the whole transac- 
+ tion in.its broad aspect.. The facts which 
-Bre clearly established are that the defen- 
|: dait. was. most anxious for a compromise 
-in brder te save-his raj from a threatened 
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execution sale, and that. Kedar on behalf 
of the. Ranis had offered certain terms 
which were accepted by the defendant. One 
of the-térms was that the defendant should- 
pay: Rs. 2,90,000 to Kedar; but as he had 
no cash in hand to pay it, he executed the 
promissory note in question. Considering 
all these facts together, there is hardly any 
room for the contention that it was not at 
the desire of the defendant that the Ranis 
gave credit for Rs, 2,90.000 in consideration 
of which he executed the promissory -note 
in favour of Kedar. The promissory note 
-also clearly recites that it was upon the 
defendant's undertaking to pay off the debt 
of Rs. 2,90,t00 due to Kedar from the 
Ranis that the latter gave credit to the 
-defendant for that amount. This suggests 


-that thé credit was given by the Ranis not 


gratuitously or voluntarily but at the desire 
of the defendant who undertook to pay 
-off their debt to Kedar. :To my mind, the 
conditions laid down in tHe definition of 
consideration in 8. 2, cl. (d), Contract Act, 
are gatisiied and it ‘must be held that the 
promissory note (Ex. 1) was for considera- 
tion. On the question of consideration, 
‘however, the main argument advanced by 
Mr. Das is that the promissory note being, 
.novated: contract, the case comes directly 
‘under: si 62 of that Act under which’the 
‘discharge of the old debt is the consideration, 
This. forms the subject of the next. point 
-which Tshall:now.-deal with. f 

- Point--No. (3).—Mr. Das’s - argument ‘on 
this ‘pointis based on the following allega- 
tionsin paras. 11 and 12 of tha plaint, :. 

“ll, Tho. plaintiff's father, the late Kedar ‘Nath 
“Banerjee was, as one of the said creditors, entitled 
to Rs. 2,80,000 from the widows and the defendant 
with the mutual consent of the said widow. and 
the plaintiff's father agreed to re-pay the same as 
stated in the said petition of compromise wheré- 
_by he was given credit for the said sum of 
: Ra. 4,490,000 being the amount of debts including 
the said debt due to the plaintiff's father wnich the 
defendant undertook to re-pay. 12. Accordingly, 
on. February 22, 1931, the defendant in considera- 
‘tion of credit having been given to him as atated 
-in the said petition -of compromise executed in 
favour of the plaintiff's father Kedar Nath Banerjee, 
since deceased, a promissory note for Rs.. 2,90,000 
agreeing to pay the samé-on demand with interest 
at the-rate of Re. 1 per-thousand per annum. .The 
said promissory note is filed: herewith.” - 


It has been argued that. the plaintiff 
case, as thus made-out in.the plaint, is. that 
there was a tripartite’ agreement ‘between 
Kedar, the Ranis and the deféndant,‘as a 
“result of which the. promissory note (Ps. 1) 
was executed by. the defendant in favour of 
‘Kedar-as a novated -contract - whereby: the 
‘previotis contract, namely’ the, mortgage in 


1039 “ 


favour of Kedar was discharged, the mort- 
gage being specifically referred to in 
para. 9 of the -plaint. It has then been 
argued that the .plaintiff, having thus sued 
upon a novated contract, must establish, 
firstly, that the- previous mortgage debt in 
fact existed and, secondly, that Kedar 
extinguished that- debt. To accede to this 
argument will be, to my mind, putting a 
narrow construction upon the plaint. The 
suit is based purely on a promissory note 
ahd: sets out the circumstances which led 
to its execution... The consideration for its 
execution, however, is clearly stated to-be 
that the Ranis gave credit to the defendant 
for the sum of Rs.2,90,000 under the terms 
of the compromise. This consideration is 
algo recited in the promissory note. The 


execution of the promissory note being 


admitted, the only relevant question for 
determination, apart from the plea of undue 
influence already discussed, is whether there 
was consideration for it. The necessary 
considerations relating to a novated con- 
tract do not therefore properly arise in this 
case. However, as. the matter has been 
argued at some length, I propcse to deal 
with it. Mr. Das, in support of his conten- 
tion that in a suit based on a novated con- 
tract the plaintiff must prove: (1) the 
existence of Tiability under the. original 
‘contract, and (2) the extinguishment of that 
liability’ by the novated contract, referred 


among other. cases to Cuzon V. James - 


aa) (2f! and Scarf v. Jardine (3), at 
p 351. 

This proposition need not be disputed and 
is also recognized in s. 6z, Contract Act. 
To ‘appreciate Mr, Das’s argument, it is 
Necessary to mention certain facts. The 
previous mortgage bond (Ex. 12) was 
exectited on May 29, 1929, by the three 
Ranis ` in favour of Kedar for three lacs of 
rupees. The mortgage bond recites that 
Kedar had advanced large sums to the 
Ranis from time to time in the course of 
‘the litigation which was started by them 
in “1919, that after taking account it ‘was 
found ‘that Rs. 2,24,719 was the total 
aniount advanced from 1921 up to the end 
611927, that the interest’ on this amount 
after remission came to Rs. 75,231 and 
that thus the total amount of principal and 
interést ganie up to three lacs of rupees for 
which the mcrtgage was executed. The 
sum of Re. 2,24,119 had been previously 
acknowledged on daly 25, 1928, by the 

» (2) (1824) -3 B & C.501: 107 ER 853, 


(3) (1882) 7 A O. 345 at p, 351; 51 LJ Q B 612; 
47 L T 258; 30 W R 893, 
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eldest Rani, Srimati Prayag Kumari Debi, 
in the account book of Kedar which ‘she 
signed, Ex. 17 (a). The amount said. tò 
håve been advanced by Kedar to the Ranis 
and the expenses incurred in the litigation 
were entered in two account books, .drie 
containing Exs. 16 and 16 (a) and the other 
containing Exs. 17 and 17 (a). These 
account books were produced in Oourt oh 
behalf of the Ranis on being summoned 
by the plaintiffs. With reference to these 
accounts, Mr, Das attempted to show that 
the Ranis were in possession ‘of sufficient 
funds and no money was ever actually 
advanced tothem by Kedar and that the 
acknowledgment, Ex. 17 (a) and the morte 
gage bond, Ex. 12 were wholly without 
‘eonsideration and were obiained. by Kedar 
from the Ranis who were ' pardanashin 
ladies under ‘his absolute control. Admil- 
tedly Kedar was looking after the litigation 
on behalf of the Ranis and he was undoubt- 
edly accountable to them for. the moiieys 
which he received or spent~ on‘ their behalf 
in that litigation. But that is a matter 
between him and the Ranis. In this suif ih 
which tke Ranis arè no parties‘nor Have 
‘come foward to repudiate -the -transactidns, 
‘it seems unnecessary to- undertake the“exa- 
mination of the accounts, Exs. :16-16°"(d) 
and 17-17 (a). The fact remains: that’the 
‘Ranis - did execute the mogiggge - “bod 
Bx. 12 for three Jacs of rupéss\and they 
(the surviving two of them)‘ admitted their 
liability under that mortgage -to'the éxtent 
of Rs. 2,90,000 in their compromise (Hx:2) 
-which was recorded by the Court. So‘long 
.as -that .compromise _ stands, it -must he 
treated as binding:on the parties: That 
being so, it is futile for the defendait*'to 
contend that the mortgage was . without 
consideration or that nothing was due - ron 
it. 

Mr. Das - has -argued that the Rania 
-being pardanashin ladies completely-undér 
Kedar’s control, it was for the plaintiffs, 
who wanted to rely upon the mortgage 
executed by the Ranis, to establish that 
they fully knew and understood the cone 
tents thereof and had independent advice. 


“This. argument might have ‘been perfectly 
“valid if the suit.had been brought to enforce 


the mortgage against the Ranis. ‘Ihe pro- 
tection . afforded by the Courts to parda- 
nashin ladies in respect of transactions 
entered into by them is their personal 
privilege which.can be claimed only by 
them or persons claiming through them 
title to any- property affected by ‘the 
Upon ‘the facts of tHe present 
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case, it is a matter of no concern. to the 
defendant whether the Ranis owed auy 
money to Kedar on the mortgage. The 
defendant was to pay eighteen lacs of rapees 
to the Ranis, and out of that amount, they 
gave him a credit for Re 2,93,000 on his 
undertaking to pay that amount to Kedar 
which but for the arrangement would 
have gone to them. Whether in fact 
Rs, 2,890,000 was due to Kedar on the 
mortgage was a matter which could arise 
only between him and the Ranis. The 
defendant is not at all affected by the mort- 
gage transaction and it does not lie in his 
mouth ‘to challenge the passing of its con- 
sideration. Mr. Das has referred to certain 
decisions in which it has been held that it 
is. open to a third party toimpugn a mort- 
gage which is sought to be enforced against 
him., Those decisions have go application 
bécause in.the first place this is not a suit 
to enforce the mortgage and in the second 
place the defendant is not affected by the 
mortgage.. In my View, it must be assumed 
‘for the purpose of the present suit that the 
Ranis owed Rs. 2,90,000 to Kedar at the 
time of the compromise (Ex. 2). 


On the question whether Kedar extin- 
guished the mortgage debt, Mr. ivas’s con- 
vention is that there’ is no proof of this 
having been done. Admittedly no endorse- 
ment vf satisfaction was made on the back 
of the mortgage bond. ‘The plaintiffs, how- 
ever, have adduced evidence to show. that 
the. morfgage bond was returned to the 
Kanis aiter the execution of ihe promissory 
note (Ex, 1). ‘bis evidence is no doubt 
open to criticism as pointed out by Mr. Das, 
because, in the circumstances, 16 was not 
likely ior a a shrewd man. like Kedar to 
part with the mortgage bond wbicn would 
_be regarded as goud evidence in support 
of the compromise in 80 laras it related 
to bis dues in case ib was ever challenged 
py the kKanis on the ground of fraud or 
undue influence practised by him. But the 
fact that neither the bond was returned nor 
an endorsement of satisfaction was made 
is hardly of any cunsequesce because the 
promissory, note taken along with the com- 
promise petition (Hx. 2) leavųs no room tor 
doubt that the arrangement between Kedar, 
the Ranis aud the defendant was that 
Kedar would accept the promissory note in 
satisfaction of his morigage dues irum the 
Banıs. in tuis connecuon para. 2 of the 
compromise petition (Ex. 2) is relevant; it 18 
as follows : 


“That out of the said eighteen lacs of rupees the 
defendant ,has paid this day to the plaintifs, 
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rupees two lacs (Rs, 2,00,000) in cash, and hereby. 
the plaintiffs acknowledge receipt of the said two 
lacs of rupees. Besides this, out of the personal 
debt of the plaintiffs, the defendant has settled. 
only four lacs forty thousand rupees (Rs. 4,40,000), 
confronting the ereditors, described in Sch. wka) 
below, and taken upon himself the liability there- 
for to them; aud the creditors, too, having got a 
deed (handnote) from the defendant have absolved: 
the plaintiffs from the liability andthe debt of the 
said amount. Therefore, the plaintifis have received 
from the defendant the aforesaid four lacs forty 
thousand rupees and hereby acknowledge to have 
received the said amount from the defendant: 
Hence out of the said eighteen lacs of rupees, 
(Rs. 18,00,000), the plaintifie have received rupees. 
six lacs forty thousand and the sum of rupees 
eleven lacs and sixty thousand remain due to the 
plaintifis from the defendant.” . 


Tsere is thus a definite recital in the 
compromise petition that the Ranis' credi- 
tors, one of tnem being Kedar, had absloved 
the Ranis from their liability to them. It 
has, however, been argued by Mr, Das that 
the compromise petition which was signed 
on Febraary 22, 1934, must have: been 
written some time earlier and was not 
actually filed in Court till February 25, 
1931, and that therefore the recital that 
“the creditors, too, having goba deed (hand? 
note) from the.defendant have absolved 
the plaintiffs from the liability. and the 
debt of tne said amount” means nothing 
more than that the creditors had agreed 
to absolve, ln support of this contention, 
reference was made to Morgan's Patent 


Anchor Co., Ltd. v. Morgan (4) in whica the 


question for consideration was Whether when 
in a deed: of conveyance there was a recital 
that tne consideration money was paid, 
thougn in fact it was not paid, 4 covenant 
for payment of the consideration would be 
implied. ‘Tnis question has no- bearing on 
the present case. It has also been argued’ by 
Mr. Das that Kedar was not a party to the: 
compromise and that when the terms weré 
settled at Dhanbad on the evening of Feb- 
ruary 21, 1934, he was lying ill in Oaleutta 
aud therefore ne cannot be said to be è 
party to the arrangement. This argument 
loses sight of the fact that the negotiation» 
for the c.mpromise were already being 


-carried on with Kedar and the terms had 


to be settled with his consent.’ Indeed, he 
was not physically present at the time 
when the onal settiement took place on tut 
evening of February 21, 1934;-but he war 
represented ‘by Jagat at the time. Tnx 
compromise petition was signed as a witnes: 
by Kedar’s eldest son ‘Lincori,; plaintif 
No. lin this suit, In the promissory nuin 
there is, a specific reference to the com 
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promise and Kedar by accepting the note 
must, have accepted the compromise. Besides 
the plaintiffs ‘by filing this suit have 
accepted the position that the mortgage 
debt was extinguished by the execution of 
the promissory note. It is, therefore, now 
idle to contend that the mortgage was not 
discharged. 

Point No. (4)—The contention is that 
when the period for payment of the mort- 
gage money stipulated in the mortgage 
bond (Ex. 12) expired in Chait 1336 Fasli 
(April 1929) there was a breach of the 
terms of the mortgage and the promissory 
pote (Hx. 1) which was executed long after 
the breach could not be regarded as a 
validly novated contract. There is no sub- 
stance in this contention. The effect of 
non-payment of the mortgage money within 
the stipulated period was merely to furnish 
a cause of action to the mortgagee to sue on 
the mortgage: the mortgage remained ia 
force so long as it was not discharged and 
until this was done, it could be substituted 
by a new contract. 

Thus, all the cvntentions raised by the 
appellant fail and the appeal is liable to 
be dismissed. It appears that after the 
presentation of this appeal, the defendant 
on March 31, 1938, obtained from this 
Qvurt an order directing the execution of 
the decree under appeal to be stayed. 
The material portion of the order runs as 
follows : 


“Having regard to the circumstances of the 


case and tothe fact thatthe decretal amount is a 


large one we direct that the execution of the decree 
be stayed on the following terms :— 

1. The appellant shall pay into the Court of the 
Bubordinate Judge a sum of Rs, 50,000 on or before 
June 1, 1938; another sum of Rs. 25,000 on or before 
September 30, 1938, anda further sum of Rs. 25,000 
oa or béfore November 30, 1933. The respondent 
will be allowed to withdraw these sums on furnishing 

security to the satisfaction of the Subordinate 
Judge. If there is default in the payment of any of 
mMhess sums by the dates specified above, the 
réspondent will be at liberty to proceed with the 
execution,” 

_% The appellant agrees that in the eveat of his 
wappeal being dismissed, he shall pay interest pendente 
mlite atthe rate of six percent. per annum on the 
amount decreed by the learned Subordinate Judge 
except on such money as may be deposited from 
mime to time as specified above.” 

. [t is conceded on behalf of the appellant 
What by virtue of the agreement recorded in 

al, (2) of thé above order, he is liable to pay 
mhe interest for the period between March 
-31, 1938, the date of the order, and the 


=date of the decree of this Court at six per 


vent, per annum on such amount as nas 
yemained unpaid, The decree of the Court 
Moolow should be varied accordingly, and 
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subject to this variation the appeal must 
be dismissed with costs. 


Fazi All, J.—I agree. 
D. f Decree varied. 


EE 


MADRAS HIGH COURT 
Civil Revision Petition No. 1074 of 1938 
March 17, 1939 f 
| i Newsam, J. 
GAJA GOPI REDDI—Pertitronee 
versus f . 
PULLA RAMI REDDI—Responpent 

Madras ‘Agriculturists’ Relief Act (IV. of 1938), 
83.19, 20 — Every member of joint family, if can 
file petition under ss. 19 and 20 in succession, - 

It is a concession to joint family that any member 
éntitled to relief may apply. to stay and scaling down. 
The concession i@nct that every member of the family 
in succession may obtain 60 days’ stay. Obviously, 
the joint family is bound by any order passedon the 
application of any member, or by any default com- 
mitted by any member. : 


O: R.P. from an order of the District 
Munsif, Kuarnool, dated August 14, 1938. . 


Mr, R. Srinivasa Rao, for the Petitioner. 


Mr. P. Chandra Reddi, for the Respone 
dent. ; 


- Order.—The facts dre these. The judg- 
ment-debtor was a joint family. The father 
and. manager of the joint family filed 4 
petition under-s. 20 of the Act and obtain- 
ed stay of-execution, but failed to file an 
application under s. 19 (for scaling down 
the debt} within 66 days. Later on, his 
minor son, represented by his mother, 
filed applications under ss. 19 and 20 of the 
Act, which have been dismissed. The 
question arises whether every member of a 
joint family can file'a petition under ss. 19 
and 20 or any member. The word used in 
8.19 is ‘any’ member, and that must 
obviously be so, for, it is.a concession to 
joint family that any member entitled to 
relief may apply tostay and scaling down. 
The concession is not that every member of 
the family in succession may obtain 60 days’ 
stay. Obviously, the joint family is bound 
by any order passed on the application of 
any member, or by any default committed 
by any member. I dismiss this petition with 
cosis. ` i 


N.-B. Petition dismissed, ` 


-BEG 


PATNA HIGH COURT 
Appeal No, 131 of 1934 
December 23, 1938 
ROWLAND AND Manonar LALL, Jd. 
_NANHAK SINGH AND oTHERS— 

` DERENDANTS— APPELLANTS 


versus 
RAM LAGAN DUBEY AND orsres 
—PLAINTIFF8S AND OTHERS— DEFENDANTE 

A ~ RESPONDENTS 

Contract Act (IX of 1672), 8. 74—Interest at 

higher rate in case of default, if amounts to penalty 
— Rate, if should be restricted to one agreed in 
primary contract—Compensation—Rate of—Bihar 
Money Lenders Act (III of 1938), s,11—Scope of. 
_ The stipulation for higher interest after default 
is ona different footing from the primary contract 
and must bé read as stipulation by way of penalty. 
It does not, however, follow that the rate of intez- 
est after default is to be restricted to the rate 
‘agreed on-inthe primary contract. On the contrary 
8. 74, Contract Act, requires the Court in such 8 
case to assess a reasonable compensation and if 
the-higher rate stipulated for is found not to be 
unreasonable, the compensation may be as high as 
that but shall not be higher. Sundar Keerv, Rat 
tham Krishen (L), referred to.. |p. 867, col. 2.] 

By an agreement the mortgagor was to pay in- 
terest at 94 annas per cent. per month and he 
hypothecated his property as security for principal 
aud interest. lt was further stipulated that in case 
of non-payment, the creditor would be entitled to 
get interest at Re. 1-4-0 per cent, per month from 
after the due date from the person and property of 
the mortgagor : : 

Held, that the words were appropriate to a per- 
Sonel undertaking to pay money rather thanto a 
Mortgage loan and the bond operated as a mort- 
gage only to the extent of principal with interest 
At i} per cent, per month. [ibid] 

There is nothing in s, 11, bihar, Money-lenders 
Act, to prevent the creditor from recovering at 
least the principal amount of his loan however 
much he may previously have realized -on account 
of interest. (p. 868, col, 1.) 


..A. from the original decree of Sub- 
Judge, Gaya, dated July 14, 1934. 


‘ Messrs. K. Husnain and A. N. Lal, for 
the Appellants. ù 


. Messrs. Hajkishore Prasad, Girijanandan 
Prasad and S. P, Srivastara, tor Deputy 
Registrar, for the Respondents. 


“ dudgment.—This is an appeal from 
tLe’ preliminary decree in a mortgage 
suit. The bond was executed by deten- 
daut No. l.on July 17, 1907, tor a principal 
sum of Rs. 1,633-10-103. ‘Lhe mortgagor 
made an admitted payment of Rs. 1,500 
on September 12, 1919. He soid a part 
of the mortgage property on July 19, 
1921, to defendant No. 1U fora considera- 
tion of Rs. 2,615-10-0 of which Rs, 17U-1 1-0 
was paid to the vendor in cash. Rupees 322 
was left with the purchaser for payment 
to a creditor Asghar Ali, Rs. 400 similarly 
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left in deposit for payment to 
another creditor, a Co-operative Bank, and 
Re, 1,722-15-0 was similarly left in deposit 
for the satisfaction of this mortgage. The 
purchaser made a payment on account 
of this mortgage on August 22, 1921 of 
Rs. 1,200. According to the plaintiff no 
further payment was made and the mort- 
gage debt with interest at bcnd rate 
amounted at the date of suit to Rs. 5,113-9-10. 
The defence was that a further payment 
of Rs. 693-7 9 was made on March 23, 1929, 
leaving only Rs. 126-15-0 due which the 
defendant was ready to pay with interest 
to date but the plaintiff was not willing 
to receive, It is also said that interest 
is not payable at the rate charged by 
the plaintiff, that being a penal clause in 
the bond and not enforcible. The Bub- 
ordinate Judge negatived both these 
contentions of the defendant and decreed 
the entire claim. 

In appeal tLe same points have been 
raised and in addition it has bern con- 
tended that having regard to the piovisiors 
of the Bihar Monej-Lenders Act, 1934, 
the plaintiff is entitled at the most to a 
very much emailer amount than that 
claimed. We propose to discuss first tie 
plea of payment. It is supported by a 
receipt purporting to be signed by tLe 
Plaintiff Ram Lagan Dube. Tne Subordinate 
Judge compared the disputed signature 
with admitted signatures of Ram Lagan 
and found the disputed signature not to 
be genuine. Ram Lagan is an old man 
whose sight according to the evidence has 
been failing for the last seven or eight 
years. The signatures on the admitted 
documents as well as on the disputed 
ones have: been placed before us, The 
appearance of the admitted signatures is 
entirely consistent with their being made by 
an oldand feeble man who can hardly see 
what he was-writing. ‘Those on the disputed 
dccuments are clearly and firmly written 
as it by avery mucn youngerman. They 
cannot pcssibly have been written by the 
same hand as the admitted signatures unless 
in the admitted signatures the plaintiff was 
deliberately disguising his hand-writing 
which there is no reason whatever to suppose. 
When theearlier payments were authenti» 
cated by endorsement on the bag of the 
bond, it is, as the Subordinate Judge has 
Pointed out, not Very probable that the 
defendant would make a substantial pay- 
ment like this without getting such an 
endorsement. We therefore maintain the- 
finding of the Subordinate Judge that. 
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. the payment pleaded has not been estabe 
| lished, < 
~~ Next we take the plea that the rate of 
interest claimed is penal and not enforcible. 
Tne stipulation in the bond was that the 
_ borrower should re-pay the money on the 
due date, Jeth 30, 1335, with interest at 
As. 9-6 per cent, per month. It was further 
stipulated that in case of non-payment, the 
creditor would be entitled to get interest 
at Rs. 1-4-0 per cent. per month from 
after theduedate, On this basis the creditor 
has calculated interest at As, 9-6 from 
_ date of the bond to the due date of pay- 
„ment and thereafter at Re. 1-4-0 per cent, 
compound interest is not charged. ‘The 
defendant's contention is that the stipula- 
tion for the payment of higher rate cf 
interest from the date of default is a-stipula- 
tion by way of penalty and under s. 74 of 
the Indian Contract Act the creditor is not 
entitled to enforce it. Interest is only pay- 
able at the rate engaged, for in the primary 
coniract, namely at ¥4 annas. The ques- 
.tion whetuer an agreement that interest at 
a higher rate shall be 1ecuverable in default 
_of Payment on the due date is an agrees 
ment by way of penally or no has been 
discussed in numerous decisions and the 
views expressed in the several High Courts 
have from time to time differed. lt is une 
necessary to go through ull tnose decisions; 
1b will be sSurticient to refer to toe Privy 
Council decision in the leading case in 
Sundar Koer v. Rai Sham Krishen (1). In 
this case it was decided that where in 
default of payment on the due dase a 
higner rate of interest was payable retros- 
pectively from the date of tne bond, that 
must always be regarded as a stipulation 
by way of penalty, but on the other hand 
“Where a lower rate of interest was payabie 
up to the due date of payment and a higaer 
-rate of interest thereatler, that migot or 
might not be a penalty according to tue 
circumstances Ot tue particular case. ‘Lue 
Point which the Courts have to consider 15 
What was the primary contract between Lhe 
Pariies. .For tnis we have to refer to tne 
mortgage bond (Ex. 1). The execurant 
taeren states thas 


“I, the declarant, have executed thie mortgage bond, 
for Rg, 1,633-1U-102 bearing interest ab the rate of 


93 annas per one hundred rupees per mensem in 


favour of Kam Lagan Dube.” 

: furtoer ne states : i 

:“L do declare that I shall pay up in full the 
Rs, 1,633-10-1u%, principal with interest on Jeth 30, 
1315 Fasli in one lump.” 


P8 34 O 150; 341 A9; 50 L J 108; IC W N29 
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It is further stated that : 

“If I fail to pay up infull the principal with inter- 
est in one lump on Jeth 30, 1315 Fasli, the due 
date of payment, the said Mahajan or his heirs and 
representatives will be competent to recover the same 
from the person and properties of me, my heirs and 
representatives by bringing a suit.” 

This as it stands is sufficient to consti- . 
tute a complete contract. Then follows the 
stipulation that 

“in case of non-payment on the due date interest 
willrun at Re. 1-4-0 per cent. per mensem and the 
creditor will recover interest at the rate of 14 per 
cent. per mensem after the expiry of the said due 
datefrom the person and properties of me, the dec- 
larant as well as from-my person.” 

Then it is said as security for principal 
and interest: “I have mortgaged and hypo- 
thecated 1 anna 12 dams pukhta share of 
Jagdispur.” Ithink that the stipulation 
for higher interest after default is on a 
different foosing from the primary contract 
and must be read as stipulation by way of 
penalty. It does not follow that the rate of 
interest alter default is to be restricted to 
the rate agreed on iu the primary contract. 
On the contrary s, 74, Contract Act, requires 
the Court in such a case to assess a reason- 
able compensation and if the higher rate 
stipulated for is found not to be unreason- 
able the compensation may be as high as 
that but shall not be higher. In our opinion 
simple interest at Re. 1-1-0 per cent. per 
annum was not unreasonable. We have 
still, however, to see whether the mortgage 
property was hypothecated for the payment 
of interest at the penalty rate or only for 
the payment of interest at the bond rate. 
We have already quoted the declaration in 
Ex. lin which the mortgage bond is said 
to be executed for Rs, 1,633 odd bearing 
interest at the rate of ¥4 annas per one 
hundred rupees per mensem, In connection 
with the stipulation fora higher rate in the 
event of default, the provision in the boad 
is that this bigaer interest is recoverable 
from the person and properties of the 
executant. The words ‘are appropriate to 
a personal undertaking to pay money.rather 
than toa mortgage loan. When tne bond 
says “as security for the principal and 
interest Ihave mortgaged and hypothecat- 
ed,” the mortgage property, the words, it 
seems 10 us, are to be read with the previous 
declaration: “í have executed tnis mort- 
gage bond for Rs. 1,633 bearing interest at 
the rate of Y4 annas per one hundred rupees 
per mensem” in the absence of any express 
provsion that the interest at the higher rate 
will also be recoverable from the mortgage 
property. In this connection itis noticeabie 
that in the account Ex, B, dated Septem< 
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ber 12, 1919, the genuineness of which is 
admitted and which was signed by Bisesar 
Dube, one of the plaintifis, interest from 
1907 to September 12, 1919, was calculated 
at Y4 annas only and not at the higher rate, 
ln tue.present suit there is no claim fora 

money decree against the executant. Such 
` a claim, if preferred, would obviously have 
been barred by time and we are of opinion 
that the bond in suit operates as a morte 
gage bond only tothe extent of principal 
with interest at 93 aunas per cent. per 
month. The defendants propounded another 
account dated August 22, 1921, Ex. B-l. 
This purports to have been signed by Ram 
Leagan Dube but the signature is denied 
and is not accepted by the Subordinate 
Judge as genuine, With that finding we 
agree for reasons already given but the 
calculation of principal and ingerest in that 
account is arithmetically correct on the 
basis of Ex. B and of interest charged at 
94 annas. It is possible that the account 
was prepared at the time but not signed 
and ior the purpose of authenticating it, a 
signature not genuine has been affixed at 
some later date. It is admitted tuat the 
payment of Rs. 1,200 was made on 
August 22,1921, and it appears that by 
arithmetical reckoning there remained due 
on that date a baiance of Rs. 533-15-0, 
Calculation of the amount due on the mort- 
gage on the date of suit ought to be made 
acecrdingly, subject 10 what remains to be 
said regarding the next objection. 

This objection arises out of the passing 
of the Bihar Money-Lenders Act, 1938. 
Reliance is placed ons. Jl. In that sec- 
tion, which by the Bihar Money-Lenders 
(amendment and application to pending 
suits and proceedings) Act, 1938, is made 
applicable to pending litigations instituted 
before as well as aiter the passing of the 
Principal Act and to appeals as weli as suits 
it is enacted that; 

“Notwithstanding anything to the contrary con- 
tained in any other law or in anything having the 
force of law or im any. contract, no Uourt shall, 
.. pass a decree for an amount of interest for the 
period preceding the institution of the suit which 
together with any amount already reaiized as iñ- 
terest through Court or otherwise 18 greater than the 
amount of the loan advanced, or if the lyan is based 


on a document, the amount of loan mentioned in the 
document on which the suit is based,” 


lı this enactment 15 ettective and applies 
to the present prcceedings, the maximum 
amount that can be decreed as owing at the 
date ci the suit is double the principa: less 
realizations to date. Duuble the principle is 
Re. 3,267-5-95 realizations ` 10 date are 
Rs. 2,100, fhe balance is Ks, 507-5-95. No 
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interest can be decreed in excess of that 
amount. It has been argued that all the 
previous realizations were on account of 
interest and nothing on account of principal 
and that there is nothing in 8. 11 to prevent 
the creditor from recovering at least the 
principal amount of hisloan however much 
he may previously have realized on account 
of interest. ‘fhe proposition of law is*correct 
but the facte do not support the argument 
for the respondents for, as 1 have shown, 
it is clearly established by. Ex. B that of the 
realizations more than a thousand rupees 
had been credited against the principal ag 
far back as 1919. The amount, Rs, 56/-5-92 . 
is therefore the maximum amount to be 
taken as due on account of. principal and 
interest at the date of suit provided that 
the provisions of s. 11 of the Act are eftec- 
tive and apply to the case before us. But 
the recent decision of the Full Bench in 
Sadanand Jha v. Aman Khan (2), ecmpels 
us to overrule this contention. The mortga- 
gee, we must hold, is entitled to a decree for 
the amount due on tre mortgage calculated in 
the manner previously explained. Tne decree 
under appeal is to be mudified accordingly. 
Appellants are to have costs of this appeal 
in proportion to their success. Respondents 
are to have costs of the Court below calea- 
lated on the amount decreed by us, and to 
bear their own cosis of the appeal, We 
certify that tnis is a fit case for appeal 
under s. 205, Government of India Act. 


D. Decree modified, 


(2) (1938) P W N 913; 179 Ind, Cas, 379; AI R 
1939 Pat. 55; 18 Pat. 14; 20 P LT 1; 5 BR 265; 
ll RP 3,7 (P. B.) 





RANGOON HIGH COURT 
Special Second Appeal No. 207 of 1938 
January 27, 1939 

Mossix, J. 

A. M. M. R. M. OHE r'TYAR Fav— 
APPBLLANT 

versus 
SAW EU HOKE— RESPONDENT 


Reveiver — Agreement to receive interest — Decree 
declaring charge on property and lien on firein- 
surance policies bus providing no interest on aecretal 
amount — Decree-hoider appointed fecetver of pro- 
perty and to coilect insurance money—Very low offers: 
maae by Lnsurance Companies — J udgment-deotor 
expecting higher offers and asking Recevyr to watt 
and in consideration agreeing to pay interest on 
decretal amount — Agreement not communicated to 
Court—Keceiver ciotming interest after realising. 
money but Vourt disallowing u—Suit by him fer inz, 
terest based on agreement—Lhere was heid fraud on 
Court as agreement was kept from its knowledge and 
agretment was not enforceable, 
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No secret agreement can be enforceable which put 
the Receiver in a position which might affect his advice 
tothe Court and consequently the OCourt’s decision 
ry to whether time should be granted. [p 870, col, 


A compromise decree passed in a suit declared a 
charge on certain properties and a lien on fire 
insurance money to be obtained under some policies, 
The decree did not provide for interest on decretal 
amount. The decree-holder was appointed as Receiver 
to take eharge of the property and to collect the fire 
insurance money. The Insurance Companies in the 
course of these proceedings made offers of certain 
amounts in respect of the policies. The judgment- 
debtor, however, expected a still better offer and 
therefore requested the Receiver by a letter to wait 
for some time and in consideration agreed to pay 
the decretal amount with interest at certain rate. 
This agreement wasaccepted by the Receiver but was 
not communicated to the Court. When the money 
was recovered and paid into the Court, the decree- 
holder Receiver asked the Court to be allowed to 
deduct interest according to the agreement but this 
was disallowed. He then filed a suit to recover the 
interest under the agreement : 

Held, that as the Receiver undoubtedly got something 
more by way of interest out of the agreement to which 
he was not entitled under the decree, it was his 
plain duty to report the agreement to the Court and 
get it ratified by the Court. The act of the Receiver 
in keeping the agreement from the knowledge of the 
Oourt was clearly afraud on the Court and the agree- 
ment was not enforceable by law. Nugent v. Nugent 
(31, applied. Subramanyam v. Venkatasubba Reddi 
(1) and Jiteswari Dassi v. Sudha Krishna ‘2), referred 
to. Manik Lall Seal v. Surret Coomare Dassee (4) 
and Prokash Chandra Sarkar v, Adlam (5), relied 
on. 


Sp. S. A. against the decree of the District 
Court, Amherst, dated July 26, 1933, 


Mr. R. Clark, for the Appellant. 
Mr. A. A. Darwood, for the Respondent. 


Judgment.—the plaintiff-appellant, A. 
M. M. K.M. Chettyar was a decree-holder 
in another suit, Suit No. 5 of 1936 of the 
District Court of Amherst, against the 
defendanterespondent. In that suit a 
decree of compromise was passed for Rs. 
31,000 with a charge on the suit land and 
alien on the fire insurance money obtained 
under a policy on the mill, The decree- 
holder was to be at liberty to execute the 
decree personally against the defendants 
if they failed to realize the decretal 
amount out of the insurance money or 
from the sale of the land. It was also 
there agreed in the application for a com- 
promise decree that the plaintiff should be 
appointed Receiver for the collection of the 
insurance money without remuneration 
and that he should pay the surplus money 
to Saw Eu. Hoke through the Oourt imme- 
diately after realizing the amount due on 
the decree. ‘The Ohettyar Firm was accord- 
ingly appointed:on June 18, 1936, “in 
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Miscellaneous Case No. 18 of 1936 of thé 
District Court of Amherst to take charge of 
the rice-mill and to collect the fire insure 
ance money. On August 8, the agent of 
the Chettyar Firm in his capacity as Recei- 
ver filed a report stating that the companies 
concerned had offered a sum of Rs. 118 
only though the total loss was ass3s3ed 
at over Rs. 69,000, that when Siw 
Eu Hoke had been informed accordingly, he 
wrote tothe companies protesting against 
this low offer and that the companies had 
written to the Receiver stating that they 
were not prepared to offer a higher amount, 
Orders were passed on this report on the 
same day that the Receiver shouli take far- 
ther steps to get an adequate amouat from 
the Insurance Companies as the amount 
offered was consideredto be inadequate, 
and a date was fixed for further report by 
August 29. On that date the agent as 
Receiver filed another report statiog that the 
Insurance Companies would not enhance 
their offer, and he asked that Saw Hu Hoke 
be called upon to state whether hə would 
finance such legal action as might be ad- 
vised by the Court against the companies 
concerned to recover the fall claim, failing 
which, sanction, it was prayed, might be 
given to the Receiver to accept the offer 
made by the companies. On this the 
defendant asked for an adjournment and 
several further adjournments were given 
to allow Saw Hu Hoke to prosecute his 
claim before the Insurance Companies. 
On December 7, an order was passed 
that these negotiations should be conduct- 
ed through the Receiver. On April 8, 1927, 
the Receiver reported that Saw Hu Hoke 
had arrived at an agreement in November 
1936 with the companies, On June 12, tha 
Receiver reported that it was only two 
companies who had communicated to him 
their willingness to pay their proportionate 
two-third share of Rs. 47,118 and that the 
third company had not yet replied. The 
Receiver finally reported on July 16, 1937, 
that he had received that amount from the 
Insurance Companies and deposited it in 
Court. On that date, for-the first time the 
Receiver in his application mentioned that 
Saw Eu Hoke had agreed on August 22, 
1936 to pay him interest on the decretal 
amount of Rs, 31,000. (The compromise 
decree had not provided for any interest to 
be paid). The Receiver’s application to be 
allowed to deduct the interest which he 
claimed was disallowed and he then filed 
the suit now under appeal for Rs. 4,019 odd ; 
as interest, This claim was allowéd in the ` 
+ 
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Sub-Divisional Court but reversed on appeal 
by the District Judge and the Chettyar is 
now appealing against that decree. 

-The agreement in question (Hx. H) isa 
letter dated August 22, 1936, from Saw Eu 
Hoke to the Ohettyar Firm promising to pay 
the decretal amount of Rs. 31,000 as per the 
terms of the compromise of June 4, 1936, 

“together with interest at the rate of one 
rupee per cent. per mensem from the date 
of.the decree up to the date of realization 
in full of the decretal amount. The letter 
ends thus: "I request you to wait for two 
months’ time,” The plaintiff's case was 
that he had received an offer of Rs. 47,118 
from the Insurance Companies in July and 
that he then advised Saw Eu Hoke to 


accept it but that the latter thought he 


could get more from the companies and 
promised to pay him interest gf he would 
wait, He communicated with his principal 
and on getting areply from the Insurance 
Companies on August 21, that they could 
not increase their offer, he asked Saw Eu 
Hoke on the 22nd to give an agreement in 
ordér to pay the stipulated interest of one 
per cent, if he wanted further time to get 
a better offer. Both Courts accepted this 
version of the transaction. The District 
Court on appeal held that though the word 
“Receiver” was not mentioned in Ex. H, it 
must follow that the Chettyar Firm was 
asked to stay its hand as- Receiver for two 
months to enable the defendant to get a 
better offer. However, the plaintiff tried to 
make. out that the contract was entered into 
with him only qua decree-holder. The 
District Court went on to hold that the pre- 
mise given in consideration of the Receiver 
promising to stay his hand was enforceable. 
The cases in Subramanyam v. Venkatasubba 
Reddi, 156 Ind. Cas. 949 (1) and Jiteswart 


Dassi v, Sudha Krishna, 139 Ind. Cas. 186 - 


(2) were cited where it was held that a 
purchase by a Receiver of property included 
in his Receivership was invalid without the 
previous permission of the Court. In the 
latter case the general principle followed 
was that laid down in Nugent v. Nugent (3) 
that no one should. be allowed to get into 


a position where his interest conflict with- 


his duty, and that the Ccurt carries out this 
principle not by examining each particular 


(1) 156 Ind. Oas. 949; AIR 1935 Mad. 421; 68 M 


L J 597; 41 L W 737; (1935) M W N 605° 8 R 


M 93, ; 
(2) 139 Ind. Oas. 186: A IR 1932 Oal. 672; 59 O 956; - 
Hoe L J 85; 36 O W N 125; Ind. Rul. (1032) Oel- petter offer within a reasonable time, but 
(3) (1908) 1 Oh. 546;77 LJ Oh, 271; 98 L T 354; 52 - 


- BJ 263; 24 T L R206, 
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case and weighing the details of the conflict,, 
but by certain prohibitions with regard to 
persons who hold positions in which a 
conflict might arise. The learned District 
Judge said that in the present case he had 
ho doubt that the promise given by the 
plaintiff was one which was likely to create 
a conflict between the plaintiff's personal 
interest and his duty as Receiver, “ If no 
promise to pay interest was given, it would 
be in the interest of the plaintiff to advise 
the Court to accept the offer.so that the 
decretal amount might be realized without 
further delay. On the other hand, on account. 
of the promise to pay interest at a profite 
able rate, it might be in the interest of the 
plaintiff to prolong the Receivership even 
if the defendant had no further hope of 
obtaining better terms, h 

I consider that this principle was rightly 
applied here, No secret agreement could, 
be enforceabla which put the Receiver in a 
position which might affect his advice to. 
the Court and consequently the Court's 
decision as to whether time should be 
granted. Itis argued before me for the 
plaintiff-appellant that the Receiver was 
approached as the other party to the suit, 
the decree-holder, and not in his capacity 
as Receiver. But I think it is obvious that 
the plaintiff was approached in a dual 
capacity. Nodoubt had the Receiver not 
been a party to the suit, the defendant 
would ordinarily have gone to the other 
party to get his consent and then to the 
Receiver. It was only the Receiver who 
could stay his hand or rather agree to an 
application filed by the other side tothe | 
Court to stay the proceedings until a better `- 
It is clear in this case that- 
the Receiver did qua Receiver acquiesce in - 
prolonged adjournments for this purpose, 
and what is more the Receiver kept this 


: agreement from the knowledge of the- 
_ Court until the claim was realized, It is- 


argued that it cannot necessarily be inferred 
that the Receiver was making a profit on 
the agreement which the Court would not 
have allowed had the circumstances been 
reported to it. It may or may not be that 
the Court would have allowed an agreement 
to pay this interest at one per cent. per 


_ mensem or at least interest at the Court 


rate, whichis a little less, 9 per: cent. per 
annum, The Court would have $ranted 
further time if the Court thought that there 
was a reasonable prospect of getting. a- 


it does not follow that the Court would | 
haye allowed interest to be exacted. It - 
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‘seems to me clear that the party could only 
in his capacity as Receiver give time or 
-rather agree not to oppose applications for 
adjournment, and as the: Receiver 
undoubtedly got something out of the 
‘agreement to which he was not entitled 
under the decree, it was his plain duty to 
report the agreement to the Court and get 
it ratified by the Court. 

- For the respondent two very apposite 
decisions have been quoted. One is Manik 
Lall Seal v. Surret Coomaree Dassee (4), 
where it was stated that when a Receiver 
appointed by the Court had entered into 
two private agreements, one -prior, the other 
subsequent to the date of his appointment 
with one of the defendants, restricting and 
controlling his powers, these agreements 
were a gross contempt of Court. Another case 
is Prokash Chandra Sarkar v. Adlam (5). 
There it was held that a promise to pay 
the salary of a Receiver without leave from 
the Court being in contravention of the law 
ie not binding on the promisor. A Receiver 
being an officer of the Conrt, the Court only 
is to determine his remuneration and the 
parties cannot by any act of theirs add to, 
or derogate from the functions of the Court 
without its authority. Here the Receiver 
was appointed by the Court to do a certain- 
act,and he could not, without permission 
from the Court agree to give further time 
to the defendant other than the time allowed 
by the Court. The agreement was entered 
on August 22, and it must be remembered 
that the Court had ordered on August 8, 
that the Receiver should take further steps 
and report by August 29. On the latter 
date both sides kept the agreement from 
the knowledge of the Gourt, This was 
clearly a fraud on the Court. In my opinion, 
the agreement is one not enforceable by 
law. The order of the District Court will 
be upheld and the appeal dismissed with 
costs. 


8. 
(4) 22 O 648. 
(5) 30 0 696. 


Appeal dismissed. 
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871 
ludicrously inadequate court-fee should not be 
allowed except in exceptional circumstances—~Pro- 
cedure—Presentation of plaint with palpably ine 
adequate court-fee—Proper course to be followed 
Court—Transfer of Property Act (IV of 1882), 
suit with inadequate court-fee— 
Mortgagor depositing in Court mortgage money with 
interest—No deposit towards costa—No legal notice 
of this given to mortgagee—Mortgagee pay- 
‘ing deficit court-fee—Legal notice to mortgagee 
on day ofarguments, that deposit was transferred 
to credit of suit—Suit decreed with costs—Deposit 
held not valid under s 83, and O. XXIV, Civil Proce- 
dure Oode (Act V of 1908), held did not apply. 
Unless there are exceptional circumstances such 
as an inability to purchase stamps owing to a 
lack of stock in the depot, the presentation of a 
plaint with a Indicrously inadequate court- 
Tes is a most reprehensible practice, [p. 872, col. 


Although when there has been a bona fide mis- 
take in calculating the court-fee, the Court will 
ordinarily allow sufficient time to the plaintiff 66 
procure the necessary funds in order to pay the 
balance, yet such considerations do not arise when. 
the plaintiff ha% shown his contempt for the law by 
putting on hie plaint a court-fes which, on no 
possible view of the rules, would have any real 
relation to the proper fee. The proper course, in 
the event of such an unwarrantable procedure being 
adopted without adequate excuse, is to return the 
plaint for representation within 24 hours. [ibid] © 

A plaint in a mortgage suit was presented by 
the mortgagee with a court-fes of only four annas 
on July 25, and it was re-presented with the proper 
court-fee on August 4, the last day of the time 
allowed. Meanwhile the defendant had filed a 
petition in the same Court on July 30, purporting 
to be under s. 83, Transfer of Property Act, and 
had deposited the amount which he caleulated to 
be due on the mortgage with interest up to that 
date, At the same time he sent notice, not through 
Court, to the plaintiff's Advocate intimating that 
this amount had been deposited and requiring 
him to take it in full discharge of the mortgage. 
Nothing, however, was deposited towards the costs 
of the suit which hai already been instituted. In 
spite of this notice the plaintiff paid the deficient 
court-fee and the sait wag duly filed. On December 
20, the defendant filed a petition praying for 
transfer of this deposit to the credit of this suit. 
No notice was given to the plaintiff of this peti- 
tion. The plaintiff, however, did not become legal- 
ly aware that the deposit was transferred to 
the credit of the suit, until the suit was argued. 
The suit was in due course decreed with full costs 
and interest. The defendant appealed against the 
decree so far as it related to the interest and costs 
and prayed that the deposit if not valid under 
s. 83, Transfer of Property Act, should at least be 
treated as s- valid deposit under O. XXIV, Civil 


. Procedure Oode: 


Held, that the deposit could not be treated as 


valid under s. 83, Transfer of Propefty Act. Satya- 


nandan v. Mangayya (2), followed: 


Held, also that as there was no deposit towards 
costs, the plaintiff was legally entitled to insur 
further expenditure in prosecuting his suit for the 


we 


balance of theamount due until he was legally in- , 


formed of the fact that the deposit was standing 


> tothe credit of his sait. Order XXIV, Oivil Proce- 


dure Code, did nottherefore apply andthe plaintiff 
Auyar v. Ramaswami Ayyar (1), distinguished. 


r 


hé 2 


Thiagaraja - 
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o B A against the decree of the District 
„Court, Cuddapah, in A. S. No. 58 of 1933. 


Mr. A. Seshachari, for the Appellant. 
Messrs. Ramanujam and Venkataseshayya, 
for the Respondent. 


Judgment.—This appeal illustrates the 
evils which arise from the deplorable and 
very widespread practice of presenting a 
plaint in Court with a palpably inadequate 
courtefee. ‘The appellant was indebted to 
the plaintiff on a mortgage under which on 
the date of the suit Rs. 2,435-8-0 was due. 
The appellant had been asking for time and 
promising to pay within two or three days. 
The plaintiff, as he was quite entitled to do, 
decided to wait no longer and filed the suit. 
Instead of affixing the proper court-fee 
which was Rs. 225 odd, the plaint was 
presented with a court-fee of only four 
annas. I need not emphasise the truth 
that, unless there are exceptional circum- 
stances such as an inability to purchase 
stamps owing to a lack of stock in the 
depot, the presentation of a plaint with 
such a ludicrously inadequate court-fee is a 
most reprehensible practice. To my mind, 
the trial Court erred in granting as long as 
eight daysin which to supply the defici- 
ency. Conceding that when there has been 
a bona fide mistake in calculating the courte 
fee, the Court will ordinarily allow suffi- 
cient time for the plaintiff to procure the 
necessary funds in order to pay the balance, 
such considerations do not arise when the 
plaintiff has shown his contempt for the 
law by putting on his plaint a court-fee 
which, on no possible view, of the rules, 
would have any real relation to the proper 


fee. To my mind the proper course, in the 
event of such an unwarrantable procedure. 


being adopted without adequate excuse, is 
to return the plaint for representation 
within 24 hours. a 

The plaint in this cage was actually pre- 
sented on July 25, 1932, and it was re- 
presented with the proper court-fee on 
August 4, 1932, the last day .of the time 
allowed. Meanwhile the defendant appel- 
lant had filed a petition in the. same Court 
on July 30, 1932, purporting to be under 
s. §3, Transfer of Property Act, and had 
deposited the amount which he calculated 
to be due on the mortgage with interest up 
tothat date. At the same time he sent 
-~ notice, not through Court, to the plaintifi's 
Advoéate intimating that this amount had 
been deposited and requiring him to take it 
in full discharge of the mortgage. Ib will be 


noticed that nothing was deposited towards, 
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the costs of the suit which had alread: 
been instituted. In spite of this notice the 
plaintiff paid the deficient court-fee amount 
ing to Rs. 224-1'-0 and the suit was duly 
filed. The defendant filed a written state 
ment on October 1, 1932, in the course of 
which he prayed that the plaintiff shoul¢ 
be asked to take the amount which hac 
been deposited in the petition under s. 83, 
Transfer of Property Act. But, it was not 
until December 20, 1932, that the defendant 
filed a petition praying for transfer of thie 
deposit to the credit of this suit. Apparently, 
by inadvertence, no notice was given tc 
the plaintiff of this petition. The transfer 
was ordered on January 19,1933. Although 
there isno evidence on the point, seeing 
that the plaintiff knew all about the deposit 
of the money in Court, it.is not unlikely 
that he was also fully aware that the 
amount had been transferred to the credit 
of this suit. Certainly he was aware of it 
at the time when the suit was actually 
argued. The judgment was pronounced on 
March 3, 1933, and in the decree, the 
defendant is given credit for the amount 
deposited in Court but, in spite of this fact, 
interest is decreed on the fu!l amount of 
the principal upto the date fixed for pay- 


‘ment which was four months after the date 


of the decree, The respondent concedes that 
this calculation cf interest on the full 
amount after the date of the decree is in- 
defensible. The appellant appealed against 
the decree so far as it related to the interest 
and costs and prayed that the deposit if 
not valid under s. 83, Transfer of Property 
Act, should at least be treated as a valid de» 
posit under O. XXIV, Civil Procedure Code. 
His appeal was dismissed and hence the 
second appeal. 

I do not think it is possible in view of 
the decision of this Court for the appellant 
to contend successfully that a deposit made 
under s. 83, Transfer of Property Act, after 
a suit on the mortgage has been instituted 
with an insufficient court-fee.and before the 
plaint has been represented can be a good 
deposit. Were the matter res integra, I 
should have been inclined to hold that in the 
circumstances of this case such a deposit if 
it included a reasonable fee for the expenses 
of filing the suit, would be one which com- 
plied with the provisions of s. 83, Transfer 
of Property Act, but there is a directly cone 
trary ruling of a Bench of this Court by 
which [ am bound. I refer to the case in 
Thiagaraja Ayyar v.. Ramaswami Ayyar (1) 


(i).85 MI J 605 48Ind. Cas. 693; AI R 1919 
Med. 948 - 
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where it was held that a deposit made 
after a plaint had been put into Court 
and before it was represented with amend- 
ments, was not valid under s. 83, Transfer 
of Property Act, the reason being that when 
once the suit has been instituted, the amount 
due on the motgage cannot be ascertained 
until the decree is passed providing for 
costs, interest, ete. In view of this autho» 
rity, it is not open.to the appellant to con- 
tend that because this plaint was filed 
with a ridiculously inadequate court-fee and 
because the plaintiff deliberately incurred 
the quite unnecessary expenditure of the 
full amount of the court-fee after he knew 
of the deposit, the deposit should be treated 
as valid under s, 83. 

It is farther contended that the deposit 
can be regarded as a gocd deposit under 
O. XXIV, Civil Procedure Oode. The ob- 
jecticn to this is that uptil January 19, 1933, 
the amount depcsited was not standing to 
the credit of the mortgage suit and even 
on this date although the plaintiff at least 
knew that a sum of money was in Court, he 
had not been given the prescribed notice 
which would enable him to draw that 
money out of Court, without prejudice to the 
balance of this claim. It is contended for 
the respondent with considerable force that 
the plaintiff cannot treat this deposit under 
s. 83, Transfer of Property Act, as a deposit 
under O., XXIV, and that if he had drawn 
the money out of Court under s. 83, Transe 
fer of Property Act, he would have run the 
risk of being non-suited as having accepted 
this amount in full discharge of his claim, 
in which case he would have lost his 
right to the costa of the suit. While I am 
inclined to think that the plaintiff has 
pursued his remedy with a degree of zeal 
which is not altogether to his credit, I am 
unable to held that he was legally bound 
to recognize this payment into Court as an 
amount available for him to draw at any 
time before the date on which judgment 
was pronounced. He was legally entitled 
to the costs of filing his plaint in the first 
instance. Though there is a suggestion 
that the appellant was willing to pay a 
reasonable amount for the expenses of the 
first institution of the suit, there 
was no deposit towards costs and 
onsequently > in my opinion the plain- 
Kiff, whatever one might think of his lack 
sof generosity: towards the defendant, was 
Megally entitled to incur further expendi- 
Kure ‘in prosecuting his suit for the balance 
of the amount due until he was legally 
Knformed of the fact that the appellant's 
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deposit was standing to the credit of his 
suit, I do not think that O. XXIV would 
have any application. 

The appellant relies on a case reported 
in Satyanandan v. Mangayya, 15: Ind. Cas. 
843 (21, in support of his contention that 
when a plaintiff knows all about the deposit, 
formal notice is not necessary. The facta 
of that case were peculiar in that the 
deposit was made in the presence of the 
plaintiff and on a challenge from the plain- 
tiff. Obviously, in such circumstances a for- 
mal notice to the plaintiff would be an act 
cf supererogation. In the present case the 
facts are different. The plaintiff knew that 
the money was in Court, It is not proved 
that he knew that the money was credited 
to the suit and available for him to draw 
under the conditions laid down in O. XXIV, 
at any rate, until the date of the actual heare 
ing of the shit. But Ihave already indi- 
cated, there is no ground whatever for 
muleting the defendant with interest on 
the full amount of the principal for the 
four months succeeding that date. The 
appeal will, therefore, be allowed in partand 
the decree will be modified, the plaintiff 
being given a mortgage decree for the 
amount claimed with costs and interest on 
the principal amount up till the date of the 
preliminary decree of the trial Ocurt on 
which date credit will be given for the 
amount deposited by the defendant in Court, 
thereafter interest will run on the balance 
of the principal amount up till the date fix- 
ed for redemption, which is four months 
hence. Asto costs in this Court and in the 
lower Appellate Court, I think the proper 
order is that the parties shall pay and 
receive costs proportionate to their failure 
or success. 


“3. Decree modified. 
D 159 Ind. Oas. 843; A IR 1935 Mad, 342; SRM 
550. 
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HaARRIRS, C. J. AND MANOHAR' Lan, J. 
BYOMESH MUKHARJ1—Derenpant 
— APPELLANT 
versus 
MADHABJI MEPA MARU—Puarntrep 
AND oTaERS—D BFRNDANT3— RBIPONDENTS 
Lessor and lessee— Lessee of mines granting sub-lease 
—Sub-lessee to pay royalties—-Sub-lessee mortgaging his 
interest—Mortgagee putting prospective purchaser of 
mortgagee interest in possession— Purchaser agreeing to 
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pay royalties during his possession—Sale not completed 
and mortgagee not assigning hie interest— Agreement 
by purchaser directly with leasor that he would pay 
royalties during his period of posession— Lessor, 
if can sue him for royalties on this agreement even 
though he wos not his tenant. 

A lessee of coal mines granted a sub-lease and 
the sub-lease contained terms as to the payment of 
royalty by the sub-lessees. The sub-lessee executed 
a mortgage in favour ofa Bank. A certain person, 
who desired to purchase the mortgagee interest of 
-the Bank, made some payments to the Bank. The 
prospective purchaser was put in possession of the 
mines, who agreed with the mortgagee to pay 
royalty during his possession. The sale, however, 
was never completed and the interest of the Bank 
was not assigned tothe prospective purchaser. The 
sub-lessee had not paid the royalties and the pur- 
chaser in order to retain his possession entered into 
an agreement directly with the lessor, agreeing to 
pay royalty during the period of his possession ; 

Held, that in view of this agreement, the prospec- 
tive purchaser could be successfully sued upon it 
by the lessor, for the royalties for the period of 
his possession, though he did not hold any assign- 
ment of the Bank’s interest or was fot in any way 
a tenant of the lessor. The fact that the Bank was 
also liable for the royalties was no defence to the 
prospective purchaser upon a claim on a special con- 
tract which he had made with the lessor. [p. 875, 
col. 1; p. 877, col. 1.) 

A. from an original decree of the Sub- 


Judge, Dhanbad, dated March 28, 1936. 


Messrs. B. N. Mitter and Ramsarup 
Sinha, for the Appellant. 

- Messrs. R. S. Chatterji, Nitai Chandra 
Ghosh and Sudhir Chandra Ghosh, for the 
Respondents. 


Harries, C. J.—This is an appeal by de- 
fendant No. 3 in the suit against a decree 


passed by the learned Subcrdinate Judge - 


of Manbhum for a sum of Rs. 9,416-14-3 
for certain coal royalties due with interest 
thereon. On June 16, 1894, one Joseph 
Ohater together with a Mr. Smith acquired 
bya lease the minerals underlying 835 
bighas, 4 khatas in Mouza Kusunda exclud- 
ing two plots of 150 and 100 bighas, res- 
pectively, The interest under this lease is 
now admittedly vested in the plaintif. On 
February 11, 189s, Messrs. Ohater and 
Smith gave a sut-lease of these minerals to 
two persons of the name of Patel, and this 


sub-lease contains terms as to the payment 


of royalty bythe sub-lessees. On January 
15, 1923, this sub-lease became vested in 
A. Patel by reason of an assignment to him 
of the interest held by D. Patel. On Novem- 
ber 16,1923 A, Patel, the sub-lessee, exe- 
cuted a mortgage in favour of defendant 
No. 4, the Central Bank of India, Ltd., 
and later,on December 1,. 1925, A. Patel 


executed a deed of gift of this lease in... 


favour of N. Patel. Obviously this deed of 
gift. was subject tothe mortgage which he 
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had created in favour of the Oentral Bank 
of India, Ltd. 

It appears that at the beginning of the 
year 1930, defendant No.3 desired to pur- 
chase the interest of the Central Bank of 
India, and there can be no question that 
defendant No. 3 did make a payment: to 
the Bank and was put in p ssession of these 
minerals. The sale to defendant No..3, hows 
ever, was never completed. and on January 
10, 1931, the Central Bank cf India transe 
ferred their interest in the minerals to one 
Bijoy Kumar Chatterji. The present appel- 
lant, defendant No' 3, and N. Patel, the 
donee under the deed of gift to ‘which I 
have referred, joined in this transaction 
and transferred their interes's for whatever 
they were worth to Ohatterji. Royalties 
had not been paid by the suh-lessees to 
the plaintiff, and accordingly this suit was 
brought on April 10, 1934, to recover a sum 
of Rs. 25,020-12-3 as arrears of royalty 
together with interest thereon. There was 
alsoa claim to possession of the property 
comprised in the indenture of February 11, 
1896, on the ground that the sub-lease had 
been forfeited by reason of the failure to 
pay the royalties. Eventually. the learned 
Subordinate Judge came to the conclusion 
that the present appellant, defendant No. 3, 
was liable to pay a sum of Rs. 9,416-14-3 as 
arrears of royalty due for. the period from 
March, 1930, to January, 1931. He further 
decreed the plaintifs claim against defend- 
ants Nos.1,2and5 for Rs. 21,816-23 for 
arrears of royalty due from then and 
interest thereon. Against this decree 
defendant No, 3 has preferred the . present 
appeal, 

In the first place, it has been argued by 
Mr. B. N. Mitter on behalf of the appellant 
that his client cannct be made liable for : 
royalty for the period from March, 1930 to 
January, 1931. It is clear that Mr. Mitter’s 


‘client was in possession of the coal seams 


during that period and that he actually 
worked the same. He contends that if he is 
liable to pay any royalty such liability is 
to the Central Bank of India who placed 
him in possession, In short, his argument is 
that as between the appellant and the 
Plaintiff there is neither privity of estate 
nor privity of contract of tenancy. The 
learned Subcrdinate Judge has ‘agreed with 
this contention, but he has found as a fact 
that the appellant had entered into an in- 
dependent or separate contract with the 
plaintiff to pay the royalty ‘due in respect 
of coal mined during the period in which 


“the appellant was actually in possession, 


bad 
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‘As I have pointed out, the appellant was 
‘put into possession as a prospective pur- 
chaser of these coal seams by defendant 
No. 4, the Oentral Bank of India. Tke 
interest of the Bank had not been assigned 
to defendant No. 3 and was never in fact 
so assigned. It would appear that defend- 
ant No. 3 was some form of tenant of the 
Bank, ard itis clear that such an arrange- 
ment would not entitle the plaintiff to sue 
the appellant direct. He did not hold the 
sub-lease by assignment: neither had he 
taken a tenancy from the plaintiff. The 
learned Subordinate Judge has found that 
towards the end of the year 1930, the appel- 
lant agreed directly with the plaintiff to 
pay the royalty, and if such an agreement 
was made, the appellant could be success- 
fully sued upon it, though he did not hold 
any assignment of the Bank's interest or 
was not in any way a tenant of the plaintiff. 
Tt is clear that when defendant No. 3 was 
negotiating with the Central Bank of India 
for the purchase of the latter's interest, he 
was anxious to obiain possession of these 
minerals. He paid the Bank Rs. 10,000 
and did obtain possession of the minerals 
area. It is also clear that defendant No. 3 
was somewhat anxious as to the liability 
for royalties, and this will be seen from 
certain letters which passed between the 
parties. On January 11, 1930, the appellant 
wrote to the Central Bank of India pointing 
out that he was desirous of taking imme- 
diate possession of the colliery on payment 
of Rs. 10.000 with a view to taking advant- 
age of the season and the market. The 
appellant also points out that he had 
received a notice from the plaintiff's agent 
holding him responsible for all the arrears 
of royalty due to the plaintiff. He men- 
tions that he had not replied to the plaintiff 
because of the negotiations, He was anxious 
to hear from the Bank in order to enable 
him to send areply tothe plaintiff before 
taking possession ofthe property and thus 
avoid future difficulties. On January 22, 
1930, a cheque for Rs. 10,000 in part pay- 
ment of the purchase price of the colliery 
was sent by the appellant to the Bank. On 
January 31, the appellant again wrote to 
the Bank, and in that letter he makes his 
position clear as to the payment of the 
royalties. He says: 

“Tt is urfderstood that we shall not be liable for 


royalty and surface rent prior to our taking over 
possession.” 


From this letter it is clear that the 
arrangement made between the appellant 
and the Bank was that the Bank were’ to 
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remain liable for arrears of royalty due up 
to the time when the appellant tock posses- 
sion and thereafter the appellant was to be 
liable for such royalties. Olearly, such an 
arrangement between the appellant and the 
Bank could not give the plaintiff a cause of 
action, and the plaintiff does not contend 
that such is the case. However, it is clear 
that towards the end of the year the plaintiff 
was becoming anxious concerning the royal- 
ties, and on November 2, 1930, the plaintiff's 
agent wrote to the Bank pointing out that 
the Bank's tenant, namely the appellant, 
had not paid anything towards royalty 
since March, The plaintiff further points 
out that owing to the appellant’s failure to 
pay the royalty, they had no alternative 
but to lrok to the Bank. On November 5, 
1930, the Bank wrote to the appellant poiat- 
ing cut that reyalty was in arrear and the 
letter ends with this sentence : 

“We have to give you this final notice that if 
you do not satisfy the landlords immediately, we 
shall have to take against you very unpleasant 
measures, which please note. Please leb us hear 
immediately what you decide.” 

On November 7, 1930, the appellant 
wrote to the Bank in reply to the Bank's 
letter of November 5, 1930. In that letter 
the appellant states that he had seen Mr. 
Rawal, the agent of the plaintiff, and had 
made arrangements with him for royalty 
payment. On November 18, 1930, the 
Bank wrote io the appellant stating that 
Mr. Rawal had informed them that n> 
arrangements had yet been made by the 
appellant for payment of royalty and the 
Bank made it clear that they were very 
anxious about the matter. Again on Novem- 
ber 12, 1930, the Bank wrote to the appel- 
lant. that no arrangement had yet been 
made for payment of the royalty by the ap- 
pellant and the latter is warned that unless 
royalty is paid in future, he would be invit- 
ing serious trouble for himself. The letter 
concludes with these words: 

“We should like to know immediately and defi- 
nitely and ina strightforward manner from Mr. 
Mukherjee himself as to how he proposes to settle 
the question of royalty in arrears and of future 
payments.” boa 

From this correspondence it is clear that 
the appellant had arranged with the Bank 
that he would pay the royalty whilst he 
was in possession. Further, it is clear that 
he had failed to do so and was being pressed 
both by thé Bank and the plaintiff to dis- 
charge the obligation for royalty. On 
November 23, 1¢30, Ex. 13 (n) the appellant 
wrote to Mr. Rawal, the plaintiff's agent 
and in thisletter he refers to some verbal 
arrangement made between the, two for 
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payment of royalty. The letter is an impor 
tant one and I quote it in extenso: 

“Tam sorry I could not go over to your place 
this afternoon for my friend suddenly fell ill. I 
hope to spend soma pleasant evening in near future 
at your place. Herewith Iam sending a cheque for 
Rs. 300, rupees three hundred only, as per our verbal 
arrangement. I hope you will kindly take the trouble 
of informing the Central Bank people and smooth the 
situstion for myself.” 

This letter makes it clear that the appel- 
lant was realizing the ssrioisnes3 of the 
position. Both the Bank and tae plaintiff 
were pressing him, and it is clearthat if 
the royalties wera not paid, the plaintiff 
would have been turned out of possession 
by the Bank and any hope of completing 
the purcuase would be gone. Accordingly 
he must have made some arrangement direct 
with Mr. Rawal, the agent of the plaintiff, 
for payment of these royalties and on 
November 23, 1930, ha makes payment of 
Rs. 300 towards the arrears of royalties 
due from March, 1930. The matter does not 
end there, because on December 1, 1930, 
the appellant wrote another letter to the 
plaintiff, Ex 13 (0). That letter is in these 
terms: 

“I beg to enclose herewith please find the cheque 
No, OX-829448 of November 30,1330, on the Central 
Bank of India, Ltd., in favour of M. M. Maru, Esq, 
for Rs. 300 (th ree hundred only) against cur royalty.” 


Here again there is another payment by 
the appellant to the plaintiff ia respect of 
“our royalty,” that is royalty dua from the 
appellant, who was trading as B Mukher- 
jes & Co, tothe plaintiff. On December 20, 
1930, the appellant wrote another letter, 
Ex. 13 (p) to the plaintiff and thit letter is 
in these terms: 

“I beg to enclose herewith the cheque No, O-312%26 
of Decembor 15, 1930, on the Oentral Bank of India, 
Ltd., for Rs. 300 (rupees three hundred only) drawn 
in favour of M. M. Maru, Esqr. 

Please credit this amount to our account for the 
royalty due to you from this Company. A formal 
receipt is requested.’ 

As I have stated, the appellant was 
trading as B. Mukherjee & Oc., and the 
Teference “royalty due to you from this 
Oompany" is a reference to the royalty due 
from the appellant to the plaintiff. There 
was also evidence that the plaintiff had 
opened separate royalty account in the 
name of the appellant, and in this account, 
these payments by the appellant have been 
credited. On that evidence the learned 
Subordinate Judge came to the conclusion 

. that the appellant had agreed directly with 
the plaintifi’s agent to pay the royalty due 
from him during the period of his posses- 
sion and that in pursuance of the agrees 
ment he had actually made three payments 
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of Rs. 300. Itis somewhat unfortunate im 
this case that uo verbal evidence was led 
on this point; but, in my view, the learned 
Judge was perfec'ly entitled to hold upon 
these letters and upon the facis that such 
an arrangement had been made. It must 
be remembered that the appellant, as 
stated by him in tre letter of January 11, 
1930, was anxious to obtain possession and 
thus take advantage of the season and the 
market. That letter also makes it clear 
that the appellant was prep ired to pay the 
royalty whilst he was in possession thcugh 
he was not prepared to pay arrears cf royalty 
due before he took possession. "The later 
letters passing between the appellant and 
the Bank shew that the Bank were growing 
very anxious owing to the failure of. the 
appellant to pay the royalties and they 
were threatening the appellant with most 
unpleasant consequences. The plaintiff was 
also anxious, and had not same arrangement 
been made concerning the payment of these 
Tovalties, it is clear that the appellant 
would have soon been dispossessed. In those 
circumstances, it is mest probable that the 
appellant did make an arrangement direct 
with the plaintiff's agent for the payment 
of these royalties. The terms of the three 
letters passing between the appellant and 
the plaintiff, namely Exs. 13 (n), 13 (o) and 
13 (p) show that an agreement was made 
and thit the appellant had undertaken to 
pay the royalty directly to the plaintiff. 
That such an agreement was made is fure 
ther evidenced by. the fact thata royalty 
account inthe name of the appellant was 
opened by the plaintiff. ‘The references 
made by the appellant to “our royalty” and 
“royalty due to you from this Company” 
show that the appellant had undertaken to 
pay this royalty to the plaintiff. In my 
view, there was abundant documentary evi- 
dence to show that the appellant and the 
plaintif had entered into an agreement 
whereby the appellant was to pay royalty 
to the plaintiff in order to retain possession 
of this property. There was consideration 
for this agreement and accordingly the 
plaintiff could sue the appellant upon it. 
In my view, the learned Subordinate Judge. 
was right in holding that the appellant 
was liable under this agreement to pay the. 
royalties due from March, 1930, to January,, 
1931. . 

Mr. Mitter has relied on certain later 
letters. showing that the plaintiff claimed’ 
the royalty in question also from the Bank. 
The Bank were the mortgagees of the sube 
lease, and as they were holding the proe, 
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perty, the plaintiff was entitled to claim 
the royalties from them in the event of the 
appellant failing to perform his contract. 
The fact that tho Bank is also liable for 
this is no defence tothe appellant upon a 
claim on a special contract which he made 
with the plaintiff. The plaintiff might have 
two strings to his bow, but that is no 
reason Why he should not, in the first place, 
sue the appellant. Mr. Mitter has also 
urged that upon the plaintiff's own show- 
ing the royalty for March, 1930, had been 
paid. He referred to a letter, Ex. A-2, 
addressed tothe appellant from the plaine 
tif. In that letter, the royalties are said to 
have accrued from April, 1930, and accord- 
ing to Mr, Mitter, that is an admission that 
nothing was due for March, 1930, The pre» 
sent ciaim is for arrears from March, 1930, 
to January, 1931, and Mr. Mitter argues 
that the royalty for March, 1930, should not 
be included in the present claim. In pcint 
of fact, the appellant had paid more than 
the royalty due in March and therefore 
the plaintiff was quite right when he said 
in Ex. 2 on November 16, 1933, that 
royalty was due from April, i930. in the 
present claim what has happened is this, 
that the plaintif has shown the royalty due 
from March, 1930, to January, 1931, and 
credited towards that amount the payments 
made. It is to be observed that no real 
point was made in the Court below upon 
the amount due, and in our view, the decree 
cannot be challenged on that ground. It 
seems to have been agreed that the only 
question was who was liable to pay the 
amounis claimed. 
, Lastly Mr. Mitter has contended that 
the plaintiff's claim against defendant No. 3 
is barred by limitation. The agreement 
under which the appellant has been held 
liable, was made in 1930 and under that 
agreement, the appellant was to pay royalty 
for tue period he was in possession. He 
ceased to be in possession after January, 
1931, and accordingly, he was bound to pay 
the royalties at latest on February 1, 1931, 
Mr. Mitter has argued that this is a con- 
tractual debt and tnat the period of limitae 
tion is three years. The suit was not 
brought until April 10, 1934, and according 
to Mr. Mitter, the suit was barred on 
February 1, 1954. Accordingly he says that 
the suit is a little over two months out of 
“time. 

It“ is to be observed that limitation was 
not pleaded in the written. statement of 
appellant, defendant No. 3, nor indeed in 
“the written statement of any of the defen- 
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dants. It is further clear that the point was 
never taken in the Court below. No issue 
was framed on the question of limitation 
and there is no reference to this point any- 
where in the long and detailed judgment of 
the learned Subordinate Judge. Olearly, 
the point has been appreciated for the first 
time in this Court, Mr, Chattarji who 
appears on behalf of the plaintiff-respon- 
dent has urged us to reject this plea on the 
ground that it was not taken in the Court 
below. The Court, however, must take notice 
of the point if it appears to the Court that 
the suit is barred by time. It may be that 
there are acknowledgments of this debt or 
other grounds upon which it can be urged 
that the period of limitation has been cx- 
tended. As the point was never raised in 
the Court below, it is obvious that the 
plaintiff-respéodent is not in a position to 
meet it here. In my view before this ques- 
tion of limitation can be decided, it will be 
necessary to remit an issue to the Court 
below in order that that Court can go into 
the question and record its findings. I 
would, therefore, remit the following issue 
to the Court below: “Is the claim against 
defendant No. 3 barred by time.” The 
parties will be at liberty to adduce such 
further evidence upon this issue as they may 
deem proper, and the Court below will 
retura its findings to this Oourt within three 
months of the date of receipt of the record 
from this Court. The usual fifteen days will 
be given to the parties to make objections 
to the finding. 


Manohar Lall, J.—I agree. 
D. Order accordingly. 
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expressed by him, or can be reasonably deduced 
from his disposition of his property’ or the exist- 
ence of a direct line competent to the full perform- 
ance of religious duties or from other circumstances 
of his family which afford no plea for a superses- 
sion of heirs onthe ground of religious obligation 
to adopt a son in order to complete or fulfil de- 
fective religious rites. Collector of Madura v 
Moothoo Ramalinga Sethupati (1), relied on. [p. 878, 
col, 2.] 

A 70 years old person made a will making a 
complete disposition of his property. He had a 
wife and two daughters and each daughter had a 
son. The whole property was divided by him in 
three equal shares and one share was given to his wife 
and one each to two daughters. The legatées were 
given absolute right in the property. The testa- 
tor, in regard to the sharo given to the wife, pro- 
vided that in case she died without making acom- 
plete disposition of her property, the remainder of 
her share after her death should be enjoyed by each 
of the daughter’s sons and their sons in equal shares, 
-As regards the spiritual benefit to be secured to 
himself, he provided that his elder daughter's son 
alone should perform his obsequiew. Thirty years 
after the death of the testator his widow adopted 
a son tohim during the lifetime of the daughter's 
son : 

Held, that from the disposition of the property 
and the method of devolution indicated therein, the 
inference was fairly deducible that the testator 
prohibited an adoption at least in the lifetime of 
the daughter's son. It could not have been in the 
contemplation of the testator to permit an adoption 
which might in any way conflict with his disposi- 
tion expressed inthe will and unless the adoption 
was prohibited, the dispositions could not be given 
effect to. The adoption was, therefore, invalid. 
Amarendra Man Singh v. Sanathan Singh (2), distin- 


guished, Vitha Gonda v. Secretary of State (3), 
dissented from. 
A. against the decree of the District 


Court, Hast Tanjore at Negapatam, dated 
December 3, 1937. 


Messrs. R. Viswanatha Iyer, S, Thyaga- 
raja Iyer and S. Swaminathan, for the 
Appellants, ` 


Messrs. K. Rajah Iyer and K. Desika- 
chari, for the Respondent. 


Judgment.—The question in this appeal 
ia whether the adoption of the respondent 
Gopalan to one Adi Ramaswami Aiyar by 
his widow» Adi Lakshmi ‘is valid. it it 18 
valid, Le is entitled as the adopted son of 
the said Adi Ramaswami Aiyar toa tourih 
share in the property left by one Adi 
Naranappier. itis for the recovery of the 
said share tuat the present suit was filed 
by the respondent out of which this appeal 
arises. Tue respondent's claim was resisted 
by.defendants Nos. 1 to 3 who are the 
appellants in this appeal on the ground that 
the said Adi Lakshmi had no power to 
adopt by. reason of an implied prohibition 
by her husband of an adoption to him. 
Bere can be no doubt that ifthere is a 
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prohibition by the husband, the adoption 
by the widow even with the consent of the 
sapindas would be invalid. The prohibi- 
tion need not be express but may be im- 
plied. The rule asto implied prohibition 
is thus enunciated by the Judicial Com- 
mittee in the Ramnad case in Collector of 
Madura v. Moothoo Ramalinga Sethupati 
(1), at p. 443 : g 

"It appears to their Lordships that inasmuch as 
the authorities in favour of the widow's power to 
adopt with the assent of her husband's kinsmen 
proceed in agreat measure upon the assumption 
that his assent to this meritorious act is to be 
implied whereverhe has not forbidden it, so, the 
power cannot be inferred when a prohibition by 
the husband either has been directly expressed by 
him, or can be reasonably deduced from his dis- 
position of his property or the existence of a direct 
line competent tothe full performance of religious 
duties or irom other circumstances of his family 
which affurd no plea for a supersession of heirs on 
the ground of religious obligation to adopt ason 
n order to complete or fulfil defective religious 
rites. ; 

After this enunciation, their Lordships 
proċeeded to discuss the facts of the case 
to see whether there was an implied prohi» 
bition. Tne argument as to an implied 
piohibition was based cn the fact that the 
adoptive father wrote a letter to the Collec- 
tor before his death relating to the manage- 
ment and descent of his property to the 
efect that his daugthers und’their descen- 
dants should be his successors, and tnere- 
fore there was a prohibition of toe act of 
adoption by his widow by necessary 
implication. Their Lordships repelled this 
contention, and in doing,so, remarked thus : 

“Their Lordships cannot accedeto this argument. 
Ramaswami, no doubt, intended to be represented 
by nis daughter's line should that line continue. 
but he made no express provision for its failure, 
and the same reasons which justify a presumption 
of authority to adopt in the absence of express per- 
mission are puweriul to exclude a presumptive 
Prohibition to adopt, when on a new and unfore- 
seen occasion the religious duty arises. His widow 
has not claimed a power to adopt, except on the 
happening of the contingency for which her hus- 
band omitted to provide. And her power so limited 
not having been qualitied by his disposition, must 
be determined by the general law.” 

Therefore trom this decision it is clear 
that tue prohibition may be for all time or 
during a limiied period. If the prohibition 
is during a limited perioa, the widow will 
be under a disabılııy to adopt during that 
Period but the disability would cease on 
tue expiry of u. li may be thar when the 
pronibiuon ceases by reason of a change of 
Circumstances, her power to adopt may 
become extinguisned under tne law. in: the 
Particular case, with which their Lordsuips 
.Q) 42 M, LA 397 at p. 443; 1 BL Rl IWR 
17; 2 sar, 361; 2 Suther. 135; 20 E R 389 È Q). 
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were dealing, the adoption was made after 
the death of the daughters’ sons without 
issue. Their Lordships therefore were not 
prepared toinfer a probibition for all time 
but only during the period the daughter's 
sons were alive and held that on the con- 
tingency of the daughters’ sons dying with- 
out any decendanis, as the husband did 
not provide for this contingency the widow 
must be enabled to adopt as the husband 
could not have intended to prohibit an 
adcption for ever. Having regard to these 
principles, it will be necessary tosee how 
far the facts of this case justify the conten- 
tion ofthe respondent. The argument as 
toimplied prombition is based on a will 
left by Adi Ramaswami Ayysar which runs 


thus : 

“Tam now 70 years old and there are no male 
issues formy family and Ihave got only the fol- 
lowing persons attached to my family, viz., my wife 
Lakshmi Ammal, Kannu, the daughter of my 
deceased first wife, Venkataraman, her son, Yogam- 
bal, her sister, Janaki,the second daughtsr of my 
deceased first wife, her daughter, Nilambal and 
Ganesan, the con of the aforesaid Janaki, My 
family owns nanja,punja, etc. lands, house, house 
site, jewel, vessels, cows, calyes, money-lending 
transactions, etc., in Mudikondan Village, Nannilam 
Mahanam, Nannilam Taluk, Nannilam Sub-District, 
Tanjore District. ‘There are also nanja and punja 
lanas, etc., jarimanai trees, etc, in Kothavasal 
Village, Koothanoor Mahanam, Nannilam Taluk, 
Peralam bub-Distiict. The following is the arrange- 
ment which 1 have made in respect of the said 
properties while I am in a sound state of mind, 
My wife Lakshmi Ammal, shall get all the pro- 
perties described in Sch.1 after my lifetime and 
shall enjoy them with rights of alienation, such as 
gift, sale or exchange. If in respect of the lands 
which -he gets, there remain anything over aud 
above what she has alienated, Kannu Ammal and 
her male heirs shall get one-half and Janaki Ammal 
and her male heirs shall get the other haif of the 
same. The aforesaid Lakshmi Ammal shall enjoy the 
residential house and the ground plot as long as 
she lives and after her lifetime Kannu Ammal and 
her male heirs andvanaki Ammal and her male 
heirs shall get each one-half of same absolutely. As 
regards the outstandings due, excluding the docu- 
ments mentioned in Sch. 2, Lakshmi Ammal her- 
self shall collect them, After my tifetime, Kannu, 
my eldest daughter, and Venkataraman, her son 
shall get the nanja, punja, manakat trees, etc., 
mentioned in Sch. 2, and also the amounts in respect 
of documents relating to money-lending transactions 
mentioned therein and enjoy them with absolute 
rights. My junior daughter, Janaki, shall get the 
properties mentioned in Sch. 3 after my lifetime 
andenjoy them with absolute rights. This arrange- 
ment shalltake effect after my lifetime. As regards 
the expenses ofthe funerals, Lakshmi Ammal shall 
contribute, ks, 240 and Venkataraman Ks. 250. 
Venkataraman himself shall perform my funeral 
ceremonies, etc,” 


. The question therefore turns upon the 
construction of the willin the light of the 
surrounding circumstances that existed at 
the date ofthe execution of the same. Tne 


. 
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testator was admittedly passed 70 years of 
age and therefore could nut have had any 
prospect of having any male issue. When 
he was therefore making a disposition of 
his property, whether he sbould have his 
lineage perpetuated by a son or not, must 
have been in his contemplation, and still 
he did not make any provision for adop- 
tion at all. Thisisa fact which has to be 
taken into consideration in construing the 
provisions of the will. He hada wife and 
two daughters by his predeceased wife and 
each of his daughters had ascn. He made 
a complete disposition of the property by 
effecting a division cf his property into 
three shares. He gave the property com- 
prised in Sch. 1 to his wife Adi Lakshmi, the 
property comprised in Sch. 2 to his daughter 
Kannu and her son, Venkataraman, and the 
property comprised in Sch. 3 to his daughter 
Janaki, The legatees were given absolute 
rights in the properties bequeathed to them. 
One would not expect the testator if he did 
intend an adoption to dispose of the pro- 
perties in this manner. Further, in regard 
to the property given to his wife Adj 
Lakshmi, he provided that in case she should 
dis without making a disposition of the 
property, anything which remained over and 
above that she had alienated should be 
enjoyed by each of the daughters and their 
descendants in equal halves. In regard to 
the residential house, he provided that his 
wife should enjoy it during her lifetime 
and thereafter the daughters and their 
descendants should enjoy the same in equal 
halves absolutely, From the disposition of 
the property and the method of devolution 
indicated therein, the inference is fairly 
deducible that the testator prohibited an 
adoption. It could not havé been in the 
cohtemplation of the testator to permit an 
adoption which might in any way conflict 
with his dispcsition expressed in the will 
and unless the adoption was prohibited, 
the dispositions could not be given effect to, 

No doubt it is not necessary ‘for a valid 
adoption that there should be property of 
the adoptive father which the adopted son 
should be capable of inheriting and the 
validity of the adoption is not dependent 
upon the existence of any such property ; 
but the question which has to be considered 
is the attitude of the testator in regard to 
the adoption deducible from suen dis- 
positions, The inference of implied prohi- 
bition is not dependent merely ôn the 
disposition of the property in this tase. Tne 
doctrine of adoption is often stated to be 
founded on the religious efficacy that results| 


a. 


. 
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from the adoption of a son. On this doc- 
trine is based the presumption that if the 
testator has not expressly prohibited an 
adopti.n, he must be presumed to have 
intended it for the purpose of securing spi- 
ritual benefit to himself. The testator in 
this case was conscious of the spiritual 
benefit to be secured to himself after his 


death and provided for it. He enjoined in - 


the last portion of his will that his 
daughter's son Venkataraman alone should 
perform his obsequies. The provision relate 
ing to it runs thus: , 

“As regards the expenses of my funeral, Lakshmi 
Ammal should contribute Rs. 250 and Venkataraman 
Rs. 250 and Venkataraman alone shall perform 
krityam and other ceremonies.” 

Ona reading of the prvvisions of the will 
in Tamil, I am inclined to agree with the 
interpretation placed by the legraed District 
Munsif that the ceremonies contemplated 
therein were not confined to the funeral 
ceremonies that iollow the 13 days after his 
death, but also all the monthly and annual 
ceremonies waich ought to be performed 
customarily to a deceased. The words mu~- 
thalanathukalai and Sarthuvaravenai- 


< yathu; have gota wider Gonnotation than 


Ihe mere performance of the ceremonies 
which have to. be immediately performed 
on death. if an adoption were perm.tied, 
it would certainly frustrate the expressed 
wishes uf the testator in this behalf. It 
has to be remembered in this connection 
toat under the law by which the testator is 
governed in regard to the performance of 
tne obsequies there can be no difference in 
the religious, eflicacy conferred by a son or 
a daughters son. Vishnu says; “In regard 
to the obsequies of ancestors, daughter's 
sons are considered son’s sons," Maru 
pays: 


“Between a son's son and the son of a daughter’ 


there exista in this world no difference; for even the 
gon of a daughter saves him (who has no sons) in the 
next world, like the son’s son. 
‘The Smyuti Chandrica in Chap. Li, s. 2 
cle, 9 and 1U deals with the matter tnus : _ 
“Narada, conscious of the jostness of the proposi- 
tion, that a daughter should succeed on failure of 
a secondary son and widow says for the information 
“of the unimstructed ‘on failure ve male issue, ths 
hter inherits, fur she is equally a cause cf per- 
Soin æ.” The reason why the daughter 
ually a cause of perpetuating the race, the same 
An jaka by saying ‘since both the son and 
daughter are the means of prolonging the father’s 
line.” 
The meaning is that the son aud daughter both 
gave birth to children, by whom the prosperity of 
their own parents is promoted -.......... The equality 
contemplated by the text of Narada above quoted 
\etween a son's sub and dauyhter’s son must be 
unueretogd “to consist in conferring benefits nos 
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temporal], that is, in the performance of Sradhas: it 
being declared by Vishnu. 

‘In offering oblations to the manes, the daughter's 
sons are considered ag son’s sons. The daughters 
therefore stand conspicuous in the line of succession 
by reason of their conferring benefits by means of 
their descendants.’ ” 


In this case the object of the testator was 
to have the spiritual benefit secured by the 
funeral ceremonies and oblations pesformed 
by his daughter’s son. This would certainly 
be frustrated by an adoption and could 
not be given effect to unless a prohi- 
bition is implied. As the Privy Oouncil 
pointed out,an implied prohibition can be 
deduced not only from the disposition of 
property but also from other circum- 
stances of the family which afford no plea 
for a supersession of heirs on the grounds of 
religious obligation to adopt a son in order 
to cəmplete or fulfil defective religious 
rites. From the dispositions in the will 
therefore having regard to the surrounding 
circumstances a distinct prohibition of an 
adoption by Adi Lakshmi is fairly deducible 
and the adoption therefore of the respondent 
is invalid. Even if it is contended that there 
was no total prohibition of an adoption for 
ever, it is clear that the widow is under a 
disability to adopt solong as, at any rate, 
Venkataraman is alive, anad is capable of 
performing . the ceremonies which would 
confer religious benefit on the testator. 
In this case Venkataraman is still alive and. 
tne respondent is no other than nis son 
and though the testator died in 1903, the 
adoption was made in 1933, The object 
was to get ata portion of the inheritance 
left by Adi Naranappier.. As observed by 
the Privy Oouncilin the Ramnad case (1) 
the happening of the contingency on which. 
the widow could have adopted, assuming 
there was not a total prohibition, has not 
arisen and therefore the adoption is certain- 
ly iavalid. 

lt is contended by Mr. Rajah Aiyar that 
the essential object of tne adoption’ as 
expounded in Amarendra Man Singh V. 
Sanathan Singh (2) isto secure religious: 
efficacy and as tne existence cf the daugh- 
ter’s sun alone could not exnaust all thé 
spiritual benefit which Adi Ramaswami 
Ayyar would have by the birtn of a son. 
or ihe existence of an adopted son, the pro” 
hibition of au adoption ought not to be 
implied, on the otuer nand, the &doption 
of a soa must be favoured, He particularly. 

(2) 12 Pat, 642; 143 Ind. Oas. 441; A IR 9933 
PO 155; 37 O W N 938; (.933) M W N 769; 38 L 
W 14; 65 M L J 203; 14 PL T3y9; (1933) AL J 


710;. 57 O È J 593; 33 Bom. L R 859; 60I A 2427 
Ind. Rul. (1933) P O 168 (P O). 
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laid emphasis on the following passages in 
ead Man Singh v. Sanathan Singh 
(2): 
“In their Lordships’ opinion it is clear that the 
foundation of the Brahminica: doctrine of adop- 
tion is the duty which every Hindu owes to his 
ancestors to provide for the continuance of the 
line and the solemnization ofthe necessary rites. 
And it may well be that if this duty hasbeen 
passed onto a new generation, capaple itself of the 
continuance, the father's duty has been performed 
and.the means provided by him for its fulfilment 


spent; the debt he owed is discharged, and it is 
upon the new generation that the duty is now 
cast and the burden of the ‘debt’ isnow laid. 


Having regard to this well-established doctrine as 
to the religious efficacy ofsonship, their Lordships 
feel that great caution should be observed in 
shutting the door upon any authorized adoption by 
the widow of a soniess man,” 

“fhe observation of their Lordships must 
ba considered in relation tothe question 
with which they were dealing, namely whe- 
tner the power given to a widow is extinct 
by the natural son having survived the 
testator living tothe age of 20. Ieir 
Lordships held that as the testator ese 
pressed a desire for his lineage to be per- 
petuated by an adopted son in case the 
natural son died, the fact tnat the natural 
son had attained the age of 20 years 
would not terminate the power of a widow 
to adopt even though the property did not 
vest in her on the death of tne son because 
the natural son had left no son to continue 
nor a widow to provide for the continuance 
of an adoption. Therefore the question 
in that case was whether tne desire of a 
testator to have his lnsage perpetuated 
should be frustrated, and not, asin this 
case, whether by permitting an adoption 
his wishes would be frustrated and this 
15 made clear by the- words used by the 
Privy Council ‘authorized adoption’ in the 

mbdssage cited above. Ihe power of a 
widow to adopt with the consent of the 
sapindas as pointed out by the Privy 
mOouncil in the Hamnad case (1) proceeds 
won the assumption thatthe assent to the 
mdoption istobe implied wherever he 
yas not forbidden it. ‘Therefore the adop- 
ion is permitted on the theory of pre- 
sumed assent bat where from his intention 
«8 expressed, there is a necessary implica- 
lon against an adoption, the adoption 
sannot pe sustained on the mere ground 
hat religious -eilicacy can be secured to 
he .adoptive father. As regards the 
mrgument busedon the perpstuation of 
mbe lineage, inat again will have to be 
Wetermined in . relation to the wishes of 
he testator and not irrespective of thom. 
«a tnis case the testator was apparently 
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quite satisfied with the devolution of his 
property and with his daughter's son re- 
presenting him after his death. 

A number of decisions were relied on by 
Mr. Rajah Aiyar but it seems to me that 
the question of implied prohibition isa 
question of fact dependent upon the cir- 
cumstances of each case. I shall, however, 
deal with one case on which Mr, Rajah 
Aiyar laid considerable emphasis, namely 
Vitha Gouda v. Secretary of State (3). In 
that case the testator gaveall his pro- 
perty to charity and concluded his will 
thus : 

“For this reason I amnot going to adopt a son. 
And [ have neither given nor am I going to give 
authority to make an adoption either to my wife 
or anybody else. If anybody should take a son in 
adoption and say that there was my permission 
for it, it should be regarded as untrue and the 


disposition ofall my property should be made in the 
way I describe below,” 


lt appears from the facts of that case 
that tne will did not exhaust all the proe 
perty he died possessed of, but there were 
certain lands wnich were inalienable and 
which were not affected by the will. 
Beaumont, O. J. and Broomfield, J. were 
of opinion that the adoption could be 


validated at any rate with regard 
to the watan lands. Broomfield, J. ob- 
served: . 

“I think, his understanding was that the whole 


of his estate would go to charity and it wason 
that footing that he set his face against the adop- 
tion ofason. H any attempt had been made to 
defeat his charitable bequest by an adoption, then 
it could certainly be said that he had impliedly pro- 
hibited is, But the desision......that the will was 
inoperative as regards the watan lands gave rise to 
a situation which was not within the contemplation 
of the testator at all. There was in effect an 
intestacy as to these watan lands and there is no 
reason, Ithink,to infer any prohibition of an 
adoption which would take effect as to these watan 
lands only.” 

With the greatest respect to the learned 
Judge the reasoning is fallacious. The 
inference of a prohibition and the conse- 
quent invalidity of an adoption cannot be 
made to rest upon the fact whether 
dispositions made by the testator éxhausted 
the whole property or whether he died 
intestate in regardtoany portion of it. 
As pointed out by the Privy Oouncil in 
Amarendra Man Singh's case (2), and other 
cases, the devolution of property to an 
adopted sonis a secondary consideration 
and the question cannot be made to be 
dependent upon whether the adopted son 
has- inherited property at all, Hither 
there is prohibition against an adoption or 


(3) A IB 1932 Bom. 442; 140 Ind.Cas, 242; 34. 
Bom, L R 818; Ind, Rul, (1932) Bom, 585. , 
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thereis no prohibition. If theré is pro- 
hibition, the adopted son could not inherit 
any property left by the adoptive father. 
Itf there is no prohibition,the adopted son 
would inherit such property which 
could not be validly disposed of by the 
adoptive father. It seems to me that 
the principle upon which the learned 
Judges rested their decision is not sound 
and ona reading of the will there appears 
to be a prohibition by necessary implication. 
Iam not therefore inclined to follow the 
said decision. Jam therefore clearly of the 
opinion that the adoption of the respone 
dent in this case isinvalid. In the result 
I set aside the decree of the learned Dis- 
trict Judge and restore that of the District 
Munsif with eccsts throughout. Leave to 


appeal refused. 


N.B, Decree set aside. 


ee 
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Limitation Act (IX of 1908), 3.19—Pro-note in- 
sufficiently stamped and inadmissible under a. 35, 
Stamp Act (11 of 1899)—#ndorsement of payment ap- 
pearing on tt, whether can be availed of as acknow- 
ledgment of liability of original debt—Hazecution of 
fresh pro-note—Hndorsement of cancellation by debtor 
onold note — Whether valid acknowledgment of 
liability on data of endorsement — Civil Procedure 

Code (Act V of 1908), O. Vi, r. 17—Suit on pro-note 
- dated. August Y, 1929, instituted on June 28, 1832—Pro- 
~ note inadmissible as insufficiently stamped — Amend- 
- ment of plaint sought by permission to take cause 
"an of.detion on previous promote dated August ii, 1926 
-Pilea that debt due under previous note was kept 
‘alive by endorsement of cancellation made on previous 
note on August 9, 1920—Further plea that debt was 
kept alive by endorsement of payment made on July 6, 
1932, on suit note — Both acknowledgments held valid 
and plaintiffs’ prayer for amendment did not in- 
troduce new cause of action and did not deprive defen- 
dat of plea of limitation—Amendment hela should 
be allowed—Plaint—Amendment. 

Although a pro-note itself is inadmissible in evi- 
dence uuder s. 35, Stamp Act, being insutiiciently 
stamped, an endorsement of payment appearing on 16 
can be validatedas an acknowledgment of the labili- 
ty upon the original debt. Tne instrument that is 
inadmissible under s. 35 of the Stamp Act, is the 
matter written on the substance by means of letters 
described as the promissory uote, Fur the purpose 
of extending the period vf limitation, what is relied 
on is not the writing which constitutes the promissory 
note and which is inadmissible, but the endorsement 
onthe insufficiently stamped note. Chokkalingam 
ley v, Annamalat Chetty (2), relied on. [p. v84, 
go: ae bs 
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Where a debtor executing a fresh pro-note in liet 
of a previous one, makesan-endorsement of cancella- 
tion un tue old note, such an endorsement of can- 
oullation amounts to avalid acknowledgment of 
liability on the date of endorsement and can be 
availed of by the creditor for the purpose of saving 
limitation, when fresh pro-note is inadmissible in 
evidence being insufficiently stamped. sSaligram v. 
Radhay Shiam l) relied on, 

The granting of an amendment is left to the dis- 
cretion of the Uourt under O. VI, r. 17, Civil:-Pro- 
cedure Uode, Asa general rule, leuve to amend will 
be granted to enable the Court to determine the real 
question in issue between the parties, provided that 
the amendment will occasion no injury to the opposite 
party except such as can be compensated for, by costs 
or other terms to be imposed by the Oourt. Lf it is 
found that the defendant is not deprived of any 
legitimate plea that he can raise including, of course, 
the plea of limitation, the amendment should be 
granted, jp. 484, Gol. 2.) 

A suit was filedfor the endorsement of promissory 
note dated August 9, 1929. The promissory note 
bore an endorsement on the back of part payment, 
dated July 6, 1932. The plaint was filed on June 28, 
1935. The suit note was insufficientiy stamped aud 
was inadmissible in evidence under s. 3s of the 
Stamp Act, The plaintiff therefore on July 30, 1935, 
applied for an amendment of the plaint seeking per- 
missiun to take his cause of action on the promissory 
note duted August 11, 1926, which had been canceiled 
and superseded by the execution of the suit note which 
was renewal of this note, This note also had been 
tiled along with the suit note. The defendant raised 
a plea that the suit was barred by limitation. The 
first acknowledgment relied upon by the plaintiff in 
respect of a pro-note dated August 11, 1926, was on 
August Y, 19249, and was alleged to be embodied in 
the endorsemeat of cancellation contained in the 
promissory note dated August li, 1lyz6. ‘The second 
acknowleugment relied upon was that contained ia 
the endorsement of payment dated,July,6, 1982, onthe 
Bult note dated August Y, 1929. The contention was ` 
that the endorsement of ppyment appearing on the suit 
note could be availed ot as an acknowledgment of 
liability on the date of endorsement, although the pro- 
note itseli was inadmissible in evidence : 

Hela, that the endorsement ot cancellation on the 
Promissory note aated August li, 1926, was valid. 
ucknowleagment of liability on August Y, L924, and 
that thuugh the promissory uote of August Y, 1929, Was 
itself uuaumissibie, the eudorsements of payment apy 
pearing on 1L could be availed ot as acknowledgments 
of tlie liability upon the original debt, The, debt. 
beg thus kept alive until August b, 1932, the date 
ofthe last enuorsement, tbe suit was not barred by 
Lumatatiun. ‘he pisa of the- plaintifi tha: the sult 
pro-note being inusutlicienily stamped he should be 
allowed to iuli back upon the prior pro-note, if alluwed 
Would uot iutroauce a new couseof action and the 
defendant cvld uot legitimatély plead that he had been 
deprived of the pies of limitation as the cause of 
action 1emaimed toe same. The amendment prayed 
for coulu theretoie be alluwed. Saiyram v. Leadnuy 
Shram (1) and Chokkavingam Cheny v. Annamatat 
Chetty (z), relied on, Muthummul v, Guruswamt 
Nayawckan w), Muthia Chettyar v, Chidumburam. 
Chettyur (4), Uyrerat Assiynce of Madras v. Kuppu- 
samt Naidu ja; and Uneitun Sakka Hajuy. Muthu- 
swans Moopar 5), referred to. 


CO. R. P. under s. 25 of Act 1X of 1887 
praying ihe High Court to revise the 


decree of -the Uourt ct the Subordinate 
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Judge, Ooconada, in S. O. S. No. 204 of 
1935. 


Messrs. D. Suryaprakasa Rao and 
' K. Bhimasankaran, for the Petitioner. 
Messrs. G. Balaparameswara ao and 
S. Kanakam, for the Respondents. 


dJudgment.—The plaintiff is the peti- 

tidner, Her suit was for the enforcement 
of promissory note dated August 9, 1929, 
executed by she ist deitendant, tue 
undivided fatner of defendants Nos. 2 to 
d. The promissory Lote bears an endorse- 
ment on tue back of part payment, dated 
July 6, 1932. Tne plaint was mied on 
June zë, 1935. ‘he suit note was msulli- 
ciently stamped and was inadmissible in 
evidence under s. 35 of the Indian Stamp 
Act. The plaintiff, therefore, on July 30, 
1935, applied fur an amendment Of the 
plaint seeking permission to take his cause of 
action on the promissory note dated August 
il, 1926, whicn had been cancelled and 
superseaed by ihe execution of the suit 
note which was a renewal of this note. This 
note also had been filed along wito the 
suit note. ‘Che application for amendment 
was refused by the learned Judge of the 
ground that the endorsement dated July 6, 
1932, can only refer to the swt nute and 
cannot be taken as an acknowledgment of 
the. prior promissory note debt. ‘fue order 
furtner statea, 

“Even assuming that the endorsement has such an 
effect, the claim on the prior pro-note became barred 
fter the expiry of three years from the date of 
endorsemens, 3. ¢., July 6, bysz. The plamtiff cannot 
be ‘allowed to get over the duiliculty of limitation by 
‘Obtaining the amendment," 

Toe amendment having been refused, the 
sub was dismissed, in this civil revisiun 
petition, ine mam argument has peen ihat 
un the circumstances of the case, the amende 
meri should haye been allowed. 

The granting of an amendment is leit 
Ko the discreuon of the Uowrt under U. VI, 
w., 17, Civil procedure Code. As a general 
rule, leave to amend will be grantea to 
anable the Cours to determine tue real 
juestion in issue between tne parties, pro- 
Wided toat the amendment will occasion no 
jury to toe opposite party except suci as 

‘a De Compensated fur by Custs or obuer 
ers 60 be imposed by the Uourt. Conside- 
‘ation of tha’ question wuetuer any injury 
vill be caused o the defendant im te 
wresent case will entail pracvically a deci- 
sjon ol the pialutill’s case; aud 1f in the 
course Of the discussion 11 18 found that 
he defendant 18 not deprived o: any legiu- 
male plea that he can raise, including of 
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course, the plea of limitation, I think the 
amendment should be granted. I would, 
therefore, proceed to consider the cass on 
its intrinsic merits before deciding whether 
the amendiment should be allowed or not, 

It is clear that new cause of action is 
introduced in the suit if the plaintiff is 
allowed to rely upon the earlier promissory 
note dated August 11, 1926. Tne debt was 
originally incurred under that note and 
afterwards it was renewed on August 9, 1929, 
by the suit note. The suit note therefore 
embodies the original claim, and in seek- 
ing the amendment, the plaintiff is only 
asking forthe enforcement of that claim, 
which he should be allowed to enforce if 
such enforcement will not prejudice the 
defendant in putting forward any legiti- 
mate pleaif the defendant might have. 
The plea relied on by the defendant is 
the plea of ifmitation. We shall proceed 
to examine how far this plea can be 
availed of by the defendant in the circum- 
stances of the case. 

The suitupon tha earlier note dated 
August 11, 1926, will be barred on the date 
of the plaint if the debt is notin the firat 
piace acknowledged before the expiry of 
three years from the date of the note. Tae 
first acknowledgment relied on is on 
August Y, 1929, the date of the suit promissory 
note. Even if an acknowledgment is 
established on that date, the plaintiff will 
have torely on yet another acknowledge- 
ment to bring the suit within time; about 
tnis later. About the first acknowlegment, 
it is argued by the respondent that the 
suit note executed on August 9, 1929, being 
insufficiently stamped, 
upon for any purpose and so cannot serve 


asan ackoowledgment on August 9, 1929, of 
is urged on` 


tne original liability. But it 
behalf of the plaintiff that itis not neces- 
sary for her to rely uponthe suit note for 
establishing the acknowledgment on August 
9, 1929, forsne can rely onthe cancella- 
tion contained in the earlier promissory 
note as an acknowledgment. At the end 
of the earlier promissory note dated August 
11, 1926, tnere is this memorandum: 

“This note is cancelled as a fresh promissory 
note was executed on August 9, 1929, for the princi- 
pal and interest,due upto date on this note.” 


The fresh note executed is the suit 
promissory note, It is argued that the 
mention of the fact that the original note 
was cancelled by the execution of afresh 
uote on August 9, 1924, amounts to an ack- 
nowledgment of the hability on that date 
under the Cancelled note, $ ¢,, the note dated 


cannot be relied - 


14 
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August 11, 1926. If this position is correct, 
then it is not necessary that the praintiit 
should rely upon the insutticiently stamped 
suit note to prove the acknowledgment on 
August 9, 1329. The decision in Saligram 
v. Radhay Shiam, 134 Ind. Cas. 204 (1) 
completely supports the contention of the 
plaintiff on this point. In that suit the 
defendant had executed a promissory note 
to the plaintiff on November 10, 1922. On 
September 7, 1925, another promissory note 
was executed in renewal of the previous one 
and an endorsement was made to the fol- 
lowing effect, on the previous note, 

“On November 7, 1925, in lieu of the present 
promissory note a second promissory note of the 
amount of Rs, 1,350 has been executed and this pro- 
missory note has become void.” 


lt may be mentioned that this promissory 
note became void as it was nct properly 
stamped under s. 35 of the Stamp Act. 
The plaintiff instituted a suit in 1927 on 
the second promissory note and finding that 
it was not properly stamped amended the 
plaint by basing the suit on the promissory 
note of 1922 and relying on the endorse- 
ment on it as an acknowledgment. It was 
held that the meaning of the endorsement was 
that there was a subsisting debt though a 
new security was being substituted and it 
contained a valid acknowledgment of liabi- 
lity. (See the head-note). It is clear from 
this decigion thatthe endorsement of cancel- 
lation on the previous note in the present 
case, that is, the note dated August 11, 1926, 
amounts ‘to a valid acknowledgment of 
liability on August 9,1929. Having thus 
far kept alive the original liability, tne 
` plaintiff next contends that the endorse- 
ment onthe suit note, though the note 
itself is insufficiently stamped, on July 6, 
1932, before the expiry of the three years 
from August 9, 1929, gives her another 
three years from July 6, 1932, for tne 
enforcement of her claim, and that the suit 
having been instituted on June 28, 1939, 
within this period of three years is not 
barred by Itmitation. The question is whe- 
ther the plaintiff can rely on tne endorse- 
ment on the insufficiently stamped promise 
sory note as a valid endorsement acknow- 
ledging the original liability. lt is argued 
that the promissory note itself being insutfi- 
ciently stamped and inadmissible in evi- 
dence, the instrument cannot be used in 
evidence for any purpose under s. 33 of 
the Stamp Act. But it was held in a 
decision of this Oourt in Chokkalingam 


(i) 134 Ind. Oss, 254; A 1 R19: ; 
` J 542; Ind. Kyi (1931) ALL 30, Se a 
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Chetty v. Annamalai Chetty, 34 Ind. Cas, 417 
(2), that though the promissory note itself is 
inadmissible the endorsements of payment 
appearing on it, can be availed of as 
acknowledgments of the liability upon the 
original debt. If so, in this case it is clear 
the suit is not barred by limitation as it 
was instituted within three years from July 
6, 1932, the date of the endorsement, 

Nothing has been said to snake the strength 
of this decision. Section 35 of the Indian 
Stamp Act says that 

‘no instrument chargeable with duty shall be 
admitted in evidence for any purpose...unless such 
instrument is daly stamped.” 4 

Under this section an insufficiently stamped 
instrument is inadmissible in evidence. 
‘Instrument’ is defined in the Indian Stamp 
Act 11 of 1899 to 

“include every document by which any right or 
liability is, or purports to be, created, transferred. 
limited, extended, extinguished or recorded,” 

(see 8. 2, cl. 14), and “document” is defin- 
ed in the General Clause Act X of 1897 
as follows : 

“*Document’ shall include any matter written, 
expressed or described upon any substance by means 
of letters, figures, or marks, or by more than one 
of those mesas, which is intended to þe used, or 
which may be used, for the purpose of recording 
that matter.” 

“From this it follows that the instru: 
ment that is inadmissible under s. 35 
of the Stamp Act is the “matter written on 
the substance” by means of letters described 
asthe promissory note. For the purpose 
of extending the period of limitation, what 
is relied on is nos the writing which con- 
stitutes the promissory note and which is 
inadmissible, but the endorsement on the 
insutiiciently stamped note, So long as it 
acknowledges the liability under the origi- 
nal note, 1 can see nothing in law to prohibit 
its admission in evidence. That the endorse- 
ment acknowledges tne original liability: 
under the previous promissory note and 
tuat it can be relied on for the purpose of 
saving limitation though it appears on an 
insuticiently stamped promissory note have 
Deen both Ciearly laid down in Chokka- 
lingam Chetty v. Annamalai Chetty, 34 Ind, 
Uas. 417 (<), Just referred to, and the present 
suit has been instituted within three years 
from the date of the endorsement, 7%. 6. 
July 6, 1932. Wor the above reasons, 
it toilows that the plaimtitt's claim under 
tus previous promissory note, datede August 
14, 1926, is uot barred on the date of the 
sult. Waoat she now asks for is that, fhe 
sult promissory note being insufficiently 
stamped poe may be allowed to fall back 


(2) 34 Ind, Cas, 417; ATR 1917 Mad, 460, 


we 
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upon the prior promissory note. Asalready 
stated, this plea, if allowed, does not intro- 
duce a new cause of action and the defend- 
ant cannot legitimately plead that he has 
been deprived of the plea of limitation as 
the cance of action remains the same. The 
circumstances of the case justifying the 
amendment being clear, I do not think it is 
necessary torefer to cases of this Court 
which Lave allowed amendments on this 
principle. See Muthammal v. Guruswami 
Nayaicken ‘3°, Muthia Chettyar v. Chidam- 
baram Chettyar (4) and also Official Assignee 
of Madıùs v. Kuppusamt Naidu (5) and 
Chettan Sakka Raju v. Muthuswami Moopar 
(6), I do not propose here to discuss 
these cases in detail as the principal 
to be applied is clear and the decision of 


each ease should depend upon iis special 


circumstances. 

For the above reasons, I would set aside 
the decision of the lower O urt, allow the 
amendment asked for by the petitioner 
and remand the case to the lower 
Oourt to be disposed of according to 
law andin the light of my observations. 


As regards the costs, {I think the peti- 


tioner should pay the respondent all the 
costs he has incurred upto date. Knowing 
tbat the suit note was insufficiently stamped, 
he should have filed the suit in the first 
instance on the cancelled note. There are 
other reasons also for making him pay the 
costs. It would appear in the amendment 
application the insufficiently stamped suit 
note was relied on as containing the first 
acknowledgment of the liability under the 
original promissory note. This plea is of 
course untenable. Till the date of the 
argument before me it was never pleaded 
that the acknowledgment of the original 
liability for the first time was contained 
in the cancellation of that promissory note 
by the execution of the suit promissory 
note dated August 9, 1929, written on it. 
Even when the case was posted for argu- 
ment before the late Ohief Justice, this 
argument does not seem to have been pre- 
sent to the mind of the learned Counsel. It 
has now been put forward before me for 
the first time, and without proving that 
there was a valid acknowledgment on 


(3) 67 M LJ 921; 154 Ind. Cas. 707; AIR 1935 Mad. 
1587 R M 487, 

(4) 31 MIL J 688; 38 Ind. Cas. 720: A I R 1918 Mad. 
1200; 4 L W 456; (1916) 2 M W N 362. 

(5) 44 L W 258; 165 Ind. Cas. 301; A I R 1936 Mad. 
e 7LM--L J 250; (1936) M W N 912; 9 R M 229 


(F B). 4 
(6) 165 Ind. Oas. 503; A IR 1986 Mad. 632; 71M L 
J 166; 44 L W 267; (1936) M W N 486; 9 R M 264. 
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August 9, 1929, which she could prove 
only by relying on the cancellation and 
not by relying on the suit note, the peti- 
tioner could not succaed. For thess reasons, 
I think this is a proper case in which the 
petitioner should compensate the respond- 
ent by paying him the costs up to date for 
obtaining the liberty of amending the 
plaint now accorded to him. 


N.B, Order accordingly, 


—— 


PRIVY COUNCIL 
Appeal from the Bombay High Court 
July 20, 1939 
Lorp Rowe, SIR Grores RANKIN AND 
Mr M. R. JAYAKAR 
ATISUKHLAL BHAIDAS AND ofagrs— 
APPELLANTS 


versus 
NATVARLAL ICHHARAM DESAI— 
RESPONDENT 

Estoppel—Person wrongly describing himself as 
executor—Whether raises estoppel against him— 
Privy Council—Practice—Suit for administration— 
Accounts—Board does not embark on minate ega- 
mination of detatls—Administration—Qonstructive 
trustee— Liability of—Eztent of. 

Where a defendant who has not been appointed 
executor of a will either expressly or by implication 
describes himself as an executor, from a mistake 
about his legel position, this would not make him 
an executor or raise an estoppel against him. 

It isnot the practice of Judicial Committee of 
the Privy Oouncil to embark ona minute examina- 
tion ofthe details of accounts which were subjected 
to acareful scrutiny by the Courts below, except in 
cases where some recognized principle of accounting 
or rule of law has been violated. 

Even a constructive trustee is not liable except 
for moneys which he is proved to have received, |p. 
889, col. 1.) 


Sir Thomas Strangman, K. C. and Mr. 
T. B. W. Ramsay, for the Appellants. 


Mr. W. Wallach, for the Respondent. 


Mr. Jayakar.—Tais isan appeal from 
a judgment and decree of the High Court 
of Judicature at Bombay in it8 appellate 
jurisdiction dated September 27, 1935, 
reversing a decree of the Joint First 
Olass Subordinate Judge of Surat, dated 
July 1, 1929. a 

The facts relating to the suit out of which 
this appeal arises are as follows :— 

One Lalbhai Gulabdas, member of the 
Visa Modh Gaubuja Bania Caste of Surat, 
resided in Bombay until his death on 
March 25,1903. He left a widow Ganga- 
bai, a daughter Chandrabhaga, and a will, 
dated March 19, 1903, whereof he appoint- 
ed Gangabai and his two friends, Magan- 
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lal Modi and Ichharam Desai (the father of 
the defendant) as executrix and executors. 

After providing for a few legacies, Lhe 
will contained the following provisions about 
the residue : 

“As to the moneys that may remain over, my 
executors shall invest the same in substantial secu- 
rities during the lifetime of my wife and as to 
the interest that may be received therefrom, and 
as tothe pension for which I have madean arrange- 
ment for my wife, my wife shall maintain herself 
honourably thereout, living in Bombay." 

Then followed certain provisions for 
expenditure during her life and in connec- 
tion with her death, after which, out cf 
the balance, various bequests were made, 
including one of Rs. 1,000 to his said caste 
at Surat, for the purpose of celebrating a 
festival in his name. The ultimate residue 
also bequeathed to the said çaste in trust 
for the encouragement of education among 
the boys of the caste at Surat. 

Lalbhai left property including orna- 
ments and shares, and certain amounts 
which were, at the time of his death depce 
sited with a printing press in Bombay, 
Called the “Guzerati Printing Press,” of 
which JIchharam was the owner. After 
Lalbhai’s death, these moneys remained 
deposited withthe press. 

On December 5, 1912, Ichharam died, 
leaving four sons, one of whom is the 
defendant. They became owners of the 
press. In 1924, the eldest son retired from 
the business, which was thereafter continu- 
ed by his three brothers. 

Gangabai died on March 31, 1921, 

On May 24, 1923, the defendant commenc- 
ed correspondence with the representatives 
of the caste, whereby he, at one time, 
expressed his willingness to pay to the 
caste the legacy of Rs. 1,000, but ultim .tely 
failed todoso. The caste thereupon com- 
menced proceedings against the defendant 
by filing a representative suit on April 
19, 1926, at Surat, for the enforcement of 
its claim to the legacy. This correspond- 
ence and the proceedings in the said suit 
were relied upon by the appellant in the 
lower Courts as creating an estoppel, which 
prevented the defendant from denying 
that he was an executor of Lalbhai’s will 
for the purposes of the present suit, by 
reason of the circumstance (1) that, in a 
letter forming a part of the said corres- 
pondence he had described himself as such 
executar and signed a caste resolution under 
the same description, and (2) that, in his 
written statement in the said suit, he did 
not deny his character as such executor, 
though the plaint had alleged it. This 
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point of estoppel, however, has not been 
pressed before their Lordships and it is 
not necessary to go into greater detail 
relating to the said correspondence and pro- 
ceedings. The defendant’s description of 
himself as an executor was obviously 2 
misdescription, arising, as explained in his 
deposition in the present suit, from a mis- 
take about his legal position, which, at a 
later stage, he appears to have realised. 
Lalbhai had not appointed him an executor 
of the will, either expressly or by implica- 
tion, and a misdescription of his, position 
by the defendant would not make him 
so or raise an estoppel against him. The 
suit for the legacy of Rs. 1,000 was ulti- 
mately decreed against the defendant with 
interest and costs. 


Maganlal Modi, the surviving executor 
of Lalbhai's will, dieden August 13, 1926. 
On September 20, 1926, the caste gave notice 
to the defendant, claiming from him, as 
executor of Lalbhai's will, the ultimate resi- 
due bequeathed by the will in their favour, 
and inspection of accounts and administra 
tion of Lalbhai’s estate. Upon the defend- 
ant failing to comply with the requisition 
and denying his liability as an executor, 
the caste, through its representatives, filed 
the present suit on October 19, 1926. 

Paragraph 6 of the plaint was as followa:— 

“Looking to the original will, the defendant is 
not an executor appointed under the will, but bis 
father was one of the executors. However, the 
defendant had acted as an executor and has admit- 
ted having the accounts with him, having intermed- 
dled and dealt with the estate. However, he has 
not denied the fact of his being an executor in 
the suit (relating to the legacy of Rs. 1,000). Nay, 
he has acted as such. Therefore, he is now estop- 
ped from denying such liability of his and by his 
acts he is liable to render an account of the 
estates of the deceased Lalbhai.” 


In his written statement, the deferdant 
denied his liability to account as an exe- 
cutor and stated that, before the death of 
Maganlal, he had acted according to his 
directions and was merely his agent and 
at mcst he was an executor de son tort and 
as such was liable only tothe extent of 
the assets which had come into his hands 
and nut ona general account, nor oR the 
basis of wilful defauit ; he had made up 
with Maganlal the last account of Lalbhai’s 
trust estate and, at the foot of that account, 
Rs. 962-10-5 were due to the defenddnt from 
that estate and that nothing was due to 
the plaintiffs as residuary legatee. The 
particulars showing the amounts which had 
come into, his hands and how they had 
been disbursed, leaving a balance of 
Rs, 962-105 due to him, were contained 
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Ina statement of accounts, which the defend- 
ant had sent through his Pleader in reply 
to the notice mentioned above. | 

Two Issues were raised in the suit :— 
| 1) Whether any and what amount had remained 
in balance at the foot of the account of the estate 


of Lalbhai to be paid to the plaintiffs as residuary 
legatees. 


(2) Wiat decree should be passed.” 

After the matter had proceeded through 
some preliminary stages, the Subordinate 
Judge on January 17, 1928, passed a pre- 
liminary decree directing the following 
accounta to be taken :— 


1, The “account in respect of the 
property of 
the deceased Lalbhai that came into the hands of 
the executors, 


2. The account in respec i 0 iv: 
pe t of the ngome recer ed 
b y the executors. 


. The account in respect of the sums ex 
pended 
wes the assets as well as out of the income receiv- 
SA ies git aud the account in respect of 
ms which it is disputed h t 
Dey ana p ave not been pro- 


: 4. The account of what remained, or what ought 
o have remained, with the defendant out of the pro- 
perty and income of the said Lalbhai.” 


The Subordinate Judge also appointed 
a Commissioner to take the said accounts. 

It is to be noted thatthe defendant did 
not prefer an appeal from this decree. 


The Commissioner proceeded with the 
accounts. The defendant brought in, as 
the account of the estate, a book (Ex. 11/7), 
which he stated he had received from 
Maganlal a month before the latter's death. 
This book contained an account of the 
dealings between Lalbhai's estate and the 
Guzerati Printing Press, for the vears 
1908-—26, and Purported to show a balance 
of Rs. 262-1 0-5 in the defendant's favour. 

The plaintiffs filed objections to the 
accounts, some in the nature of surcharges 
and the defendant fled an explanation 
thereto. The Commissioner, after recording 
evidence, held that on the facts of the 
case the defendant must be held to be 
an executor of Lalbhai’s will and on that 
footing the Commissioner found that a 
sum of Rs. 13,492-0-8, exclusive of interest, 
was payable by the defendant to the plainte 
iffs. Exceptions to the report were filed 
by each side and eventually the Snbordi- 
nate Judge, at the final hearing of the suit 
on March 23, 1928, held thatas the defend- 
ant had not appealed from the preliminary 
decree, ll that remained to be done was 
to see if the account made up by the 
Commissioner was in accordance with the 
directions contained therein. On the ques- 
tion of the liability of the defendant to 
account as an executor, it is not cléar 
from his jadgment whether he intended to 
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hold the defendant liable as an executor 
by the tenor of the will or asan executor de 
son tort. 

Afterexamining the several items object- 
ed to, the Judge ordered the defendant to 
pay tothe plaintiffs Rs. 9,124-11-3, the costs 
of the suit, and interest on Rs. 5,349-14-3 
at 6 per cent, from the date of the suit. 

The defendant preferred an appeal to 
the High Oourt and the plaintiffs filed 
cross-objections. On September 27, 1935, 
Barlee, J., held that it was probable that 
Ichharam and his family managed the estate 
after Gangabai’s death, but the minage- 
ment by the family after Ichharam's 
death was not, and could not be looked 
upon as management by the defendant in 
the capacity of executor;it was rather 
in the capacity of manager of the press; 
that the defendant's conduct in describing 
himself as an executor did not create an 
estoppel and that the explanation of hia 
styling himself executor was that he was, 
in fact, acting as an executor; that the 
Subordinate Judge, if he intended to hold 
that the defendant was an executor by the 
tenor of the will was wrong : that the preli- 
minary decree did not dacide that point 
directly, the first three directions were 
suitable for an account from executors, 
and might suggest that in the opinion of 
the Subordinate Judge the defendant was 
liable to account as an executor, the ques- 
tion was not decided, and if it was decided, 
it was decided the other wav, there was 
no issue on the point, the only issue being 
whether any and what amount had 
remained in balance at the foot of the 
accounts of the estate of Lalbhai to be 
paid to the plaintiffs as residuary lega- 
tees. He further held that is the Subor- 
dinate Judge intended to make the defend- 
ant liable as an executor de son tort, then 
his decree for the ammat decreed against 
the defendant was wrong. An executor de 
son tortis liable for the amounts received 
by him and not accounted for (s. 30t— 
Indian Succession Act); the defendant 
was eatitled to deduct all payments 
made to Gangabai, who was the rightful 
executrix. He is not liable to pay the 
amount drawn by her in excess of interest, 
or used by her. On the amounts sur- 
charged by the plaintiffs, the learned 
Judge held that it was not proved that 
the defendant had received the amounts 
of Rs. 6,000 and 2,000 alleged bythe plain- 
tiffs; there was no dishonesty on the 
defendant's part and it was not right to sue 
him, who was a mere boy when Lalbhai 
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died and was connected with the estate 
only as a part owner of the press. 

On these grounds, the High Court held 
that there was nothing due to the plaintiffs 
from the defendant on accounts taken as 
directed by cl 4 ofthe preliminary decree. 
It allowed the appeal and dismissed the suit 
with costs throughout 

From this, an appeal has been preferred 
to His Majesty in Council. 

The question of the status of the defend- 
ant, whether he was an executor by the 
tenor of the willor an executor de son tort 
does not appear to their Lordships to be 
important, having regard to the fact that 
the preliminary decree directed certain 
acccunts to be taken under cl. 4, and the 
defendant having preferred no appeal 
against it, the direction is binding on him 
and the accounts have to beetaken on the 
footing mentioned therein. Jt is not neces- 
sary in this view to decide the question 
of thestatus of the defendant by reference 
to the provisions of ss. 303 and 304 of the 
Indian Succession Act. 

Their Lordships agree with the High 
Court’s view of the preliminary deeree and 
the defendant’s liabilities thereunder. 
Olauses 1—3 of the decree do not appear to 
their Lordships to be intended to direct 
that the defendant was to be accountable 
asan executor of the will. These clauses 
were apparently findings on the first issue 
raised by the Subordinate Judge and had 
no reference to the defendant cr his account- 
ability. This part of the decree appears to 
their Lordships far from intelligible. If it 
was intended to be a direction against 
those who were and had acted as executors 
of the will, it must be noted, that they were 
not represented before the Subordinate 
Judge. There was, likewise, no account 
before that Court showing the amounts 
received and disbursed by the defendant 
out of Lalbhai’s estate. The account book 
which was before the Commissioner related 
to the dealings between Lalbhai’s estate 
and. the Guzerati Printing Press, which 
appears to have acted throughout as his 
panker. This book didnot show either the 
date from which the defendant hed begun 
to manage, nor the amount which had 
come into his hands at the commencement 
of his management. 

It appears from portions of the Subordi- 
nate Judge’s judgment that what he found 
as due.from the defendant was, in fact, 
due from the press and that many of the 
disbursements which the defendant had 
made were as manager of the press; the 
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banker of Lalbhai’s estate, In this view 
of the case. itis difficult to hold that any 
unauthorised payments by him in his 
Capacity as a. partner or manager” of 
the press would make bim an executor de 
son tort. 

In his examination-in-chief, the defendant 
gave what appears to their Lordships 8 
clear ard intelligible account of how the 
management of Lalbhai’s estate was carried 
on after bis death. He said :— . 

“All the three persons (executors) carried on the 
management jointly until 1912, in which year 
Ichharam died‘ on December 5. Thereafter, the exe- 
cutors Bai Ganga and Maganlal Modi were carrying 
on the management. These people carried it on till 
March 30,1921. After the death of Bai Ganga, Maganlal 
alone carried onthe management. Other executors 
were not appointed in the place of those who had 
died. Maganlal died on July 3,1926. Until that date he 
had acted as executor. Maganlal during the last two 
or three years had been ill and for one year prior 
to his death he was seriously ill. During this period, 
I used to act under the orders of Maganlal as an 
executor of the will. Jactedas an agent of Magan- 
lal. After his death, I have been completing the 
work left remaining, in accordance with the instruc- 
tions given by him to me, The payment of moneys 
which I have made and the management which I 
have carried on are done by me in accordance with 
his suggestions, I received this account book 
(Bx. 11/7) one month prior to the death of Magan- 
la}. This account book was given to me by Maganlal. 

There is nothing in this witness's cross- 
examination which shakes his version of 
the management, nor do the depositions 
oftwo witnesses, Ochavalal and Maganlal 
called by the plaintifie, have that effect. 

The only account which their Lordships 
have before them, which can be said to 
be material on the defendant’s liability, is 
the one which the defendant sent through 
his Pleader on October 22, 1926, showing a 
balance of Rs. 962-10-5 in his favour. It is 
headed “Particulars of the account of 
moneys spent by the hands of the defend- 
ant Natvarlal”. On the credit side, are 
total receipts consisting of three amounts, 
Rs. 500, Rs. 4,600 and Rs. 19-10-4, received 
by the defendant at various dates in Decem- 
ber 1923, making a total of Rs. 5,119-10-4 at 
the end of that year. 


These items are corroborated by the 
entries contained in the accounts of the 
prese (Ex. 11/7), where they are shown as 
payments made to the defendant by the 
press on the respective dates, “which agree 
with those mentioned in the defendant's 
account, The defendant admits the receipt 
of these amounts. In the years 1924-5-6, the 
amounts of interest are credited and ‘the 
total amount which he had received at the 
end of 1926 was Ks. 5,°84-104. On the 
debit side of this account are shown the 


. 
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defendant’s disbursements, amounting in 
` the aggregate to Re 6.847-4-5, leaving a 
balance of Rs 962-10-5 due to the defend- 


ant. 

The High Court has accepted the defend- 
ant’s accounts. It has held that substanti- 
ally the defendant's story is correct and 
that there was no dishonesty on his part. 
Their Lordships can find no reason to differ 
from the Higt Court's view. 

Their Lordships’ attention was invited to a 
list of items showing the several amounts 
allowed by the Commissioner and, it is 
alleged,’ wrongly disallowed by the Sub- 
ordinate Judge and the High Court. Itis 
not the practice of this Board to embark 
on a minute examination of the details of 
accounts which were subjected to a careful 
scrutiny by the Oourts below, except in 
cases where some recognized principle of 
accounting or rule of law has been violated. 
The High Oourt has, in this case, carefully 
examined the various items and their 
Lordships can find no reason to differ from 
its View. 

Their Lordships had the benefit of a 
careful and detailed argument from the 
appellant’s Counsel on the merits of the 
several items. Many of them, however, 
appear to their Lordships to be such that 
the defendant cannot be held liable for 
them. Some of them are payments made 
to or during the lifetime of Gangabai. She 
was an executrix of the will, was in the 
habit of looking into the accounts and on 
July 12,1919, admitted their correctness. 
Other items are payments made during the 
lifetime of Maganlal, the surviving exe- 
cutor. ' 

The appellants’ Counsel, at one stage of 
his argument, endeavoured to fix tha de- 
fendant with lability as a constructive 
trustee of Lalbhai’s estate. Their Lordships 
cannot accept this argument; it is con- 
trary to the plaintiff's contentions in the 
plaint, was not urged at any of the 
previous stages of these proceedings and 
will not improve the plaintiffs’ position, for 
even as a constructive trustee, the defend- 
ant will not be liable except for moneys 
which he is proved to have received. 

Out of the several items to which their 
Lordships’ attention was called, the only 
amounts which may be charged to the 
defendant are the sum of Rs. 203-2-5 and 
two other sums of Rs, 75 each. These re- 
late to the costs-incurred by the defendant 
in connection with his unsuccessful defence 
in the suit filed by the caste for recovery of 
the legacy of Rs. 1,000. Similarly, the sum 
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of Rs. 100 paid to a Surat educational 
charity and another sum of Rs. 500 for 
presents on the occasion of the wedding of 
Lalbhai’s grand-daughter, being unautho- 
rised payments, might be properly charged 
tothe defendant. Butitis clear from the 
defendant's account, to which reference has 
been made, that these five items were ine 
eluded on the debit side and have been 
discharged, leaving a balance of Rs. 962-10-5 
due to him from Lalbhai's estate. 

Their Lordships agree with the view of 
the High Court and are of opinion that its 
decree te affirmed and this appeal dismiss- 
ed. The appellants will pay the respond- 
ent’s costs of this appeal. 

Their Lordships will humbly advise His 
Majesty accordingly. 

D. $ 


Solicitors for the Appellants:—Messrs. T. 
L. Wilson & Co. 

Solicitors for the Respondent :—Messrs, 
Hy, S. L. Polak & Co. 


Appeal dismissed. 





MADRAS HIGH COURT 
Applications Nos. 2065 and 2389 of 1938 
in O. P. No. 158 of 1938 

November 18, 1938 
VENKATARAMANA Rao, J. 
V. S. VENKATARANGAM—PLatntige 
VETSUS 

OFFICIAL LIQUIDATORS. TRAVANCORE 

NATIONAL anp QUILON BANK, Lp. 

(In LIGUIDATION)— DEFENDANTS 

Companies Act (VII of 1913), sa. 230 (1) (e), 229 
(as amended in 1938) —Foreign company wound up 
in more than one jurisdiction — Court of each juris- 
diction will be governed by forensic rules governing 
conduct of its own liquidation —S. 230 (1) (e`, whether 
forensic rule—Whether applies in matter of winding 
up of foreign company in British India — If Limited 
in application only to employees who joined service 
before January 15, 1937 — Provident fund established 
by Bank for benefit of employees and for payment to 
them or their legal representatives on termination of 
their services—Fund is in nature of tPust —Relation 
between Bank and employee isnot that of debtor and 
creditor—Bank holds fund in fiduciary character- 
On Bank going in liquidation, fund does not form part 
of assets of Bank by combined operation of 3. 229 and 
a. 52, Presidency Towns Insolvency Aet (II of 1909)— 
Employees are entitled to be paid in full amounts 
standing to their credit in fund, irrespective of ap- 
plicability of s. 230 (1) (e) — Trust — Nature of— 
Instrument of trust allowing trustee to retatn truat 
money and pay interest on tt—Character of trust, if 
destroyed. A 

In a case where a foreign ey is „wound up 
in more jurisdictions than one, the law is that the 
Court of each jurisdiction will be governed by the 
forensic rules which govern the conduct ofits own 
liquidation. Section 230 (1) (6°, Companies Act, 1913, 
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is a forensic rule. Tt is therefore one of the pro- 
visions which ought to be applied in the matter of 
the winding upof a foreign Bank in British India 
and it would apply to the case of a sum due to any 
employes from the provident fund account maintained 
by the Rank. Tts application is not limited toem- 
ployees who entered service before January 15, 1937. 
Whether an emplovee is entitled to be paid ont of the 
provident fund will depend nnon the rules of the fund, 
but so far as the applicability of s. 230 (1) (eis 
concerned, it is enough if he is an employee on the 
date of the winding up. Tt is immaterial when be 
entered service, therefore in the administration of the 
assetsof the Bank the employees are entitled to pre- 
ferential] payment in reapect of the amounts dua to 
them in their provident fund account. In re English, 
Scottish and Australian Chartered Ban (2, relied 
on. fp. 891, col. %] 
herea Bank establishes a provident fund for the 
~henefit of its employees and from the rules relating to 
the fund it is clear that the fund is held by the Bank 
for a specific purpose, i. e., for payment to the em- 
ployees or their legal representatives on the termina- 
tion of their service and & separate ledger is opened 
for each employee and the amount to which each 
employee is entitled is credited to that account, the 
Bank not being entitled to operate on the fund money 
except in the manner and conditions Jaid down by the 
rules, the relation between the Bank and the em- 
ployees inrespect of the amount standing tothe 
eredit of the latter is in the nature of a trust and it is 
not one of debtor and creditor and the Bank holds the 
money of the fund in a fiduciary character. The mere 
fact that the Bank pays interest on the amount does 
not destroy the character of the trust, nor does the 
fact that in certain contingencies the employee may 
not be paid the amount or the Bank may have a 
beneficial interest in the said moneys make 
the fund any the less a trust fund. Consequently in 
the event of the Bank going in liquidation, by the 
combined operation of s. 229, Companies Act, and 
s. 52, Presidency Towns Insolvency Act, the said fund 
does not form part of the assets of the Bank, and in 
the administration of the assets of the Bank, it cannot 
be taken into account. Therefore, the employees are 
entitled to be paid in full the amount standing to 
their credit in the provident fund account irrespective 
of the applicability of s. 230 (1) (e), Companies Act. 
In re Alliance Bank of Simla, Ltd. (3), In re Fazal- 
bhai Mills, Ltd. (4) and Commissioner of Income-tax, 
Madrasv. B. J. Fletcher (5), relied on. fp. 89!, col. 


Ve hy the instrument of trust, a trustee can be 
` allowed to retain the money in his hands and pay in- 
terest thereon the character of the trust is not des- 
troyed. [p. 892, col. 2.) 
Messrs. §. Parthasarathy and V. K. 
Thiruvenkatachari, for the Plaintiff. 


Mr. C. Krishnaswamy Iyer, for the Defen- 
dants (Liquidators). 


Mr. U. Bhashyam Ayyangar, for 
Creditors. 


Order.—The above application was 
made by the Official Liquidators of the 
Travancore National and Quilcn Bank for 
directions in regard to certain matters in 
liquidation. One of such matters is stated 
by them in para. 8 of their application 

` thus; at 


the 
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“Why directions should not be given to the 
Official Liquidators as to payment of the amount 
standing to the credit of the employees of the Bank: 
in the provident fund constituted by the Bank.” 

Messrs. 8. Parthasarathy and V. K. 
Tbiruvenkatachari on behalf of one V. 8. 
Venkatarangam have made an appli- 
cation (Application No. 2389 of 1938) for 
the payment of the amount of provident 
fund standing to his credit in the books of 
the Bavk. In the affidavit filed in support 
of the application made by the Official 
Liqnidators they state in para. 10 thus : 

_ “The Bank has constituted a provident fund for 
its staff and the question arises whether the mem- 
bers of the provident fund are entitled to pre- 
ferential payment under s. 230, Companies Act, of 
the amount standing to the credit of the employees 
in this fund and due and payable to them, I state 
that s. 230 (e, Companies Act, as amended in 1936 
is a new section making such sums preferential 
debts and that, under the new s. 282-B (2), Com- 
panies Act, as amended in 1936, all moneys contri- 
buted to a provident fund constituted by a company 
should, in accordance with the provisions of the 
said section after January 15, 1937, be invested only 
in trust securities under s. 20, Trusts Act, There 
are no similar provisions in the Travancore Com- 
panies Regulation and neither the fund itself nor 
any part of it is invested in any trust securities 
though the Bank was a scheduled Bank, It is 
doubtful therefore whether the new provisions will 


EPpy and the liquidators therefore pray for direc- 
ions. 


The contention of Mr. Parthasarathy on 
behalf of his client, which contention would 
apply to all employees who have got similar 
claims to the provident fund, is that under 
8. 230 (e), Companies Act, his client would 
be entitled toa preferential payment, that 
even otherwiss the provident fand would be 
trust money and by the combined operation 
of s. 228, Companies Act, and s. 52, Presi- 
dency Towns Insolvency Act, the creditors 
of the Bank would have no right thereto. 
Mr. Bhashyam Iyengar on behalf of the 
creditcrs contends that having regard to 
the rules and regulations of the Bank 
which govern the provident fund, they 
cannot be considered to be trast moneys 
but form part of the assets of the Bank 
divisible among its creditors. As regards 
the application ofs 230 (1) (e), Companies 
Act, he contends, that it would not apply to 
the bank in question, at any rate to em- 
ployees who entered service of the Bank 
before January 1, 1937. The -question is 
which of these contentions is tenable.eI shall 
first deal with the contention in respect 
of s. 230 (1) (e), which runs thus : : 

“In a winding up there shall ‘be paid in priority 
to all other debts all sums due to any employee 
from a provident fund, a gratuity fund or say 


other.fund for the welfare of the employees main- 
tained ‘by the company.” 4 
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I may also, in this connection, notice 
s. 282-B (9), which runs thus : 

'“ Where a provident fund has been constituted 
by a company for its employees or any class of its 
employees, all moneys contributed to such fund 
{whether by the company or by the employees) or 
accruing by way ofinterest or otherwise to such 
fund after the commencement of the Indian Companies 
Amendment Act, 1936, shall be invested only in 
securities mentioned or referred to in cls. a) to fe) 
of s. 20, Indian Trusts Act, 1882, and all moneys 
belonging to such fund at the commencement of 
the said Act which are not so invested shall be 
invested in such securities by annual instalments 
not exceeding 10 in number and not less in amount 
in any year than 1-10th of the whole amount of 
such moneys.” 

Both cls. (1) (e) of s. 280 and (2) of s. 282-B 
were enacted by the Legislature by Act H 
of 1936 and they came into force on January 
15, 1937. I may at once state that s. 282-B 
(2) would ipso facto not apply to the bank 
in question because it is a foreign company 
within the meaning of the Companies Act, 
governed by the provisions of the 
Travancore Companies Regulation I of 1902. 

Section 271 (1) provides thus : 

“ Subject to the provisions of this part, any un- 
registered company may be wound up under this 
Act, and all the provisiona of this Act with respect 
to winding up shall apply to an unregistered com- 
pany 

I have already held in Application 
No. 1610 of 1938 In re Travancore National 
& Quilon Bank, Ltd.(1) that the company 
in question is an unregistered company 
within the meaning of this Act and 
this section, Section 271 (1) will prima 
facie apply to the company in 
question and once an order for winding up 
is made, the company is deemed to be a 
company under the Act. Ina case where a 
foreign company is wound up in more 
jurisdictions than one, the law is that the 
Court of each jurisdiction will be governed 
by the forensic rules which govern the 
conduct of its own liquidation : vide the 
observations of Vaughan Williams, J. in 
In re English, Scottish & Australian 
Chartered Bank (2), at p. 394. S. 230 (1) (e) 
is a forensic rule within ihe meaning of the 
expression used by Vaughan Williams, J. 
I have therefore nn hesitation in holding 
that s, 230 (1) (e) is one of the provisions 
which ought to be applied in the matter of 
the winding up of this company and it would 
apply to thé case of a sum due to any 
employee from the provident fund account 
maintained by the Bank. 

The next question is how far the conten- 

(1) A IR 1939 Mad. 318; 183 Ind. Oas. 353; (1938) M 
W N 1313; 12 R M 272. 


(9) (1893) 3 Oh. 385 at p 394; 62 L J Oh. 825; 69 LT 
268; 42W R4 i 
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tion of Mr. Bhashyam Iyengar that, if it 
applies at all, it would only apply to em- 
ployees who entered service before January 
15, 1937, is tenable. Section 230 (1) (e) 
draws no such distinction as is contended 
for and it isa rule which has to be applied 
in the administration of the assests of the 
company which is being wound up. The 
plain meaning of the rule is that if there is 
a sumdue to any employee on the date 
of the winding up, he is entitled to the 
benefit of this provision. The condition 
precedent for the applicability of this rule 
is that he must be an employee on the date 
of the winding up. Whether he is 
entitled to be paid out of the provident 
fund will depend upon the rules of the 
fund, but so far as the applicability of this 
rule is concerned, itis enough if heis an 
employee on the date of the winding up. 
It is immaterial when he entered service. Jt 
therefore seemsto me that in the adminiat- 
ration of the assets of the Bank the: 
employees are entitled to preferential pay- 
ment in respect of the amounts due to them 
in their provident fund account. 


The next question is whether the provi- 
dent fund moneys are held in trust or in a 
fiduciary character by the Bank. It may 
be necessary to explain how the provident 
fund was constituted and what the rules 
and regulations of the Bank relating to it 
are. The provident fund was established. 
for the benefit of the employees of the 
Bank and it was designated as the em- 
ployees provident fund. The subscription 
thereto is compulsory in the case of employees 
in superior and subordinate services and 
every such employee has to contribute one 
anna in the rupee of his pay. To this 
contribution the Bank adds an equal contri- 
bution at the end of each year. Not only is 
the contribution by the Bank added to the 
contribution made by the employees but 
interest at euch rate as the Bank may fix 
from time to time subject to a maximum 
of 6 per cent. per annum is to be added to 
the provident fund every year and the same 
would continue to accumulate as long as 
the employee was in the service of the 
Bank. The following are some of the 
essential rules which govern the payment 
and distribution of the provident fund : 

“35. Separate ledger account shall be opened for 
the provident fund of each employes and the same 
shall show contributions from the employee interest 
added and contributions from the Bank. 

36. On opening his account in the fund, each 
eubscriber shall furnish the Secretary with acerti-. 
ficate under his signature giving the games and 
addresses of one or more persons to whom he de 
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sires that in the event of his desth the whole or 
any portion ofthe amount due to him from the fund 
shall be paid and may at any time revise the 
certificate and all such certificates in foree shall be 
duly recorded in the Secretary's Office in the special 
register to be kept hy the Secretary. If the 
nominee is a minor, a guardian will have to be 
named. This will be considered hia will sn 
far as this amount is concerned. Printed 
forms of certificates will be furnished by the 
Secretary to every subscriber of the fund. 

37. The Bank wil] not be bound by, or be bound 
to, recognize any assignment or encumbrances exe- 
ented or attempted without its approval which 
effects the disposals of the accumulations of n sub- 
scriber who dies while in service. Except as is 
expressly provided by these rules, no member or 
any member or persons claiming under or through 
him shall be entitled to claim any payment of 
. Money which may be standing to his credit in the 
books. 

38. The management may make temporary ad- 
vances to members up to 75 per cent. of members’ 
contributions already paid at interest at the rate 
of 6 per cent. per annum payable hilt-yearly, pro- 
vided the same shall be recovered by monthly in- 
stalments not extending over 24 months. 

39. The management may aleo atthe request of 
a member apply the whole or any portion of his 
contribution in payment of premia on insurance 
policies on hie or his dependant’s lives, provided 
these policies are assigned to the Bank free from 
any encumbrances. 

40. The Board of Directors shall have power to 
close the fund at any time, if they shall consider 
that course advisable or necessary in which case 
the fund shall be divided among themembers by 
payment to each member as per rules set forth 
above. 

41. The account of each subseriber shall be 
closed, 11) when he is dismissed from the Bank's 
service or called upon to resign owing to miscon- 
duct or inefficiency or removed or resigns without 
notice or permission ; (2) when he retires by reason 
of certified physical incapacity or on attaining the 
age of 55 or after completing 15 years’ qualifying 
service or when his services are dispensed with 
owing to a reduction of establishment or some 
eause other than his own misconduct; (3) when 
he dies, 

42, (a) When a snbscriber’s account is closed 
under cl. (1), r. 41, the Bank may withhold all 
or any part of the amount standing to his credit 
in the Bank’s contribution account, and pay him 
only the balance, if any, together with the amount 
deposited by him as subscription and the interest 
thereon; (b) When the amount is closed under 
el. (2) or cl. 3) of r. 41 the subseriber or his 
nominees or heirs, as the case may be, shall be 
paid the whole amount standing to his credit both 
under subscription and Bank's contribution provid- 
ed that all payments under this rule shall be sub- 
ject to such recoveries, if any, as may be ordered 
by the Board of Directors. 

43, The amount payable under r. 42, when he 
quita servicé, will become his absolute property and 
will be handed over to him. 

44. From and out of the amount standing to 
the credit of any subscriber the management shall 
have power to recover and pay to the Bank the 
amount ôf any claim if may have against such 
subscriber. e 

45. There may be cases where an officer or sub- 
ordinate of the Bank may wish to sever his con- 
negtions with the Bank for domestic or other reasons 
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and in such cases the following rules will apply: 
(1) Every eubseriber shall be entitled to the whole 
of his subscription with interest no matter under 
what circumstances he leaves the Bank's service 
subject tor. 44 (2. But no subscriber can have any 
claim to the Bank'seontribution in his name unless 
he has faithfully and diligently served the Bank 
for a period of 15 years when the Directors if they 
are satisfied as to the reason of his resignation may, 
in their discretion, allow him to draw the, whole of 
the Bank's contribution or any portion thereof; (3) 
An employee quitting service before completing five 
years shall receive only his contributions to the fund 
with interest calculated as per r. 34; (b) an employee 
who has put in more than 5 years but less than 10 
years shall receive his contribution and 33} per cent. 
cf the contributions of the Bank. (e) An employes 
who has put in more than 10 years’ service but less 
than 15 years shall receive his contributione and 66% 
per cent. of the contributions of the Bank; (d) An 
employee who has put in a service of 15 yeare or 
more shall receive the full benefit of the contri- 
butions by himself and the Bank.” 

It is clear from these rules that the Pro- 
vident Fund was held by the Bank fora 
specific purpose, 7. e. for payment to the 
employees or their legal representatives on 
the termination of their service. All the 
essensial constituents of a trust are found 
here. The authors of the trust are both the 
employees and the Bank. The trust fund is 
the contribution made by the employees 
und the Bank. The beneficiaries are the 
employees, The question is, is there any- 
thing in tbe rules which would prevent the 
relationship between the Bank and the 
employee from being other than a trustee 
and a cestui que trust? One argument 
usually advanced is that payment of 
interest by the Bank would go to showa 
complete control over the money by the 
Bank which would make the relationship 
more approximate to that of a debtor and 
creditor. Itis now well-settled that if by 
the instrument of trust, a trustee can be 
allowed to retain the money in his hands 
and psy interest thereon the character of 
the trust is not destroyed. The fact that in 
certain contingencies the employee may not 
be paid the amount or the Bank may have 
a beneficial interest in the said moneys 
doesnot make the fund anytheless a trust 
fund. 


Considerable stress was laid by Mr. 
Bhashyam Iyengar on the use of the word 
‘absolute’ in r,43 as showing that the pro- 
perty of the fund always remnined in the 
Bank. But the term ‘absolute property’ 
connotes that the moment the money is 
paid into the bands of the employee, he 
gets it absolutely free from all claims “by 
the Bank which is provided for under the 
rules of the Provident Fund. In a case 
YTeported in In re Alliance Bank of 


. 


. Ş 
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Simla, Ltd. (2), the nature and character 
of a similar fund were considered by 
Sanderson, O. J. and Richardson, J. It will 
be seen from the judgment that the rules 
of the fund which they were dealing with 
are almost identical with the rules of the 
fund in question here. Both the learned 
Judges came to the conclusion that there 
was fiduciary relationship between the Bank 
and the employees who are members of the 
fund and that the employees in that case 
were entitled to priority not only in respect 
of the contributions made by them but also 
in respect of the contributions made by 
the Bank,. which contributioas would include 
the sums equivalent to the aggregate 
amounts subscribed by the employer and 
the interest provided by the Bank. In the 
course of the judgment Sanderson, ©. J. 
observed as follows : 

“The contributions were, in the first place, credited 
to the fand in the general ledger. The amounts, to 
which each member was entitled, were then credited 
to the accounts of the individual members. | The Bank 
could not operate upon or alter the accounts of the 
individual members except in the manner and under 
the conditions specified 10 the rules and regulations 
and when the contingencies therein mentioned arose.” 

Richardson, J. observed thus : 

“Nor am I impressed by the argument founded on 
the duty imposed on the Bank of paying interest on 
thecapital amount at the credit of each member at 
arate which might be legs than the rate at which 
interest was earned by the Bank on their investments, 
The Bank or its Directors were substantial contri- 
butors to the fund and it was open to them to fix 
the conditions on which their contributions should 
be made, The fact, if it be a fact, that the directors 
derived a profit for the Hank by investing the fund 
does not alter the nature of the fund or convert it 
intoa loan made to the Bank by the members. The 
Tule would not have been inconsistent with the invest- 
ment of the fund as a separate fund.” 


ln that case they decided that though tbe 
moneys of the fund were mixed with the 
assets of the Bank, that would not prevent 
the moneys being puid to the employees 
because they found that the Bank’s general 
balance at ail times exceeded the amount 
standing io the credit ot tne provident iund. 
In the present case a separate ledger was 
opened for each employee and the amount 
to which each member is entitled was 
credited to that account and the Bank could 
not operaie on it except in the manner and 
conditions laid down by the rules. ‘Ihe 
decision in In re Alliance Bank of Simla, 
Lid. (3) was‘followed by the Bombay High 
Oourt dn the case reported in In re 
Fazaibhai Mills, Ltd. (4), lu that case also 
the rules were almost identical with ihe 
al 28 0.W N 721; 84 Ind. Cas, 14, AIR 1924 Cal, 


(4) 38Bom, L R 541; 164 Ind. Oas. 328; A 1R-1936 
Bom, 296; 9 R B82, : 
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rules of the fund in question. Kania, J. 
puints out that the definition of the term 
‘trust’ in s. 3, Trusts Act, shows that 
because the owner retains a certain interest 
in the property, it does not necessarily 
go against the foundation of a trust, and 
the question must be considered with 
reference to the prcvident fund rules of the 
Company read as a whole. And on a Cons 
sideration of the rules he summed up his 
conclusion thus : 

“On a true construction of the rules as a whole, 
fiduciary relationship between the Company and the 
members of the fund is established andthe provident 
fund deposit account is a trust account.” 

In my opinion the matter is put beyond 
doubt by the recent decision of the Privy 
Council reported in Commissioner of Income- 
tax, Madras v. B. J. Fletcher (5). The 
respondent in that case was an employee 
of the Buckiagham and Carnatic Company, 
Ltd., and was paid a monthly salary with 
a half-yearly bonus and he retired in 
February 1933 and was then entitled to 
receive from the Company a sum of 
Rs 36,794 which stood to his credit at that 
date in a fund called “the officers retiring 
fund.” The fund was constituted and 
managed by the Ocmpany under certain 
rules which are almost analogous to the 
rules of the fund in question. On a cons 
sideration of these rules Sir George 
Lowndes, who delivered the judgment of 
the Judicial Committee remarked thus: 

“The rules were apparently communicated to the 
employees and those who were placed upon the fund, 
were given ‘pass books’ in which were entered the 
amounts credited to them from time to time under 
the rules, Their Lordships think that the effect of 
this procedure was to create a trust in their favour 
which each of them could enforce upon fulfilment of 
the conditions by which his interests were bound, 
and it is not disputed that the rcspondent was so 
entitled.” 

‘his expression of opinion is almost 
decisive as to the nature of the fund in 
question. I have therefore no hesitation in 
holding that the relation between the Bank 
and the emploj ees in respect of the amount 
standing to the credit of the clatter isin 
the nature of a trust and it is not one of 
debtor and creditor and the Bank held the 
money of the fund in a fiduciary character. 
‘Therefore by the combined -operation of 
s. 228, Companies Act, and s. 52, Presidency 
Towns Insolvency Act, the said fund does 
not form part of the assets of the Bank, 
and in the administration of the assets of 

(5) 641A 323; 169 Ind. Oas, 658; A I R 1937 PO 
261; 31 S L R 656; 46 L W 214; 1937 O LR406; 1937 
A L R638;10R PO 43; 3B R 708; 41 O W N 1157; 
(1937) O W N 892; 39 Bom, L R 10508 (1937) M W 
N 934;18 PLT 
PO. 3 


. 


.- 


908; 66 OL J 36; (1937) AL J 1403. 
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the said Bank it could not be taken into 
accdunt.. .Therefore, in this view, the 
‘employees are entitled to be paid in full 
the amounts standing to their credit in the 
provident fund account irrespective of the 
applicability of s, 230 (1) (e), Companies 
Act. It is conceded that r. 42 (b) of the 
Rules applies to the case of the applicant 
in question. I therefore direct the Official 
Liquidators to pay the amount claimed by 
the applicant Venkatarangam. In appli- 
cation No, 2389 of 1938 Messrs S. Partha- 
sarathy and V. K. Thiruvenkatachari will 
have Rs. 100 in addition to the stamp fee 
paid and the Official Liquidators will bave 
Rs. 100 for their costs. ` 


Order accordingly. 


is 


RANGOON HIGH COURT 
Special Second Appeal No. 61 of 1939 
l April 3, 1939 
BAGULEY, J. 
G. M. EUĐSOOF— APPELLANT 
versus 
S. V. 8. T. OHETTYAR FIRM— 

REsPcNDENT 
Civil Procedure Code (Act V of 1908), s. 2— Judg- 
ment—Mortgage suit—Passing of preliminary decree 
—Decree-holaer applying for finat decree and judg- 
ment-debtor applying for exsension of time— Both 
applications heard togeiher—Court on May 8, 1935, 
making diary noterejecting yudgment-debtor's appli- 
cation and ordering final decree to be drawn up 
= Judge signing typed decree form on reverse on 
June 29, 1935—Application for execution made on 
June 25, 1938b—Diery note held amounted to judg- 
ment and application held time-barred, f 
A preliminary decree for sale in a mortgage suit 
was passed on August 24, 1¥34, Early the next 
year, 1935, the Court had before it two applica- 
tions, one filed by defendant asking for more time 
in which to pay the decretal amount, and one filed 
by the mortgagee asking for a tinal decree for sale. 
The two applications were heard together, and on 
May 8, 1935, the Judge recorded in the diary the 
following note: “No enlargement of time can be 
given........: .. Draw up tinal decree as applied for 
by the decr e-holder.” A final decree for sale was 
drawn up and signed, As the Oourt had no print- 
ed decree form, a form was typedout and filled 
up. It did not contain the usual note at the bottom. 
“Given under my hand and the Seal of this Uourt 
this........day”; but atthe bottom of the reverse was 
merely the signature of the Judge with the words 
* Sub-Divisional Judge, Insein, June 29, 1935." On 
June 25, 1938, the decree-holder applied forsale of 
the moitgaged property, and was met with the 
objection that the final decree was passed on May ë, 
1935, more than ae years before the date of the 

ication for sale : 

appien that the diary note of May 8, must be 


. -regarded as a judgment within meaning of s, 2. 


The decree. which had no date of its own must, by 
virtue of O. X, r, 7, Oivil, Procedure Uode, be 


< heid. to be, dated on the day on which - judgment 


_. G. M. BUsoo# v. 8. v. 8. t.canttyar riz (RANG) 


Ta 18310 


Sa 
was pronounced, i. e., May 8, 1935, and this being 
so, the application for execution was -time-barred. 
Ramachandrarao v. Rattayya (1), explained, Ranga 
Raju v. Ethirajammal (2), held dissented from, 
Chhaganial Sakarlal v, Jayarım Deoraj (8), re- 
ferred to. 

Sp. S. A. from the decree of the District 
Court, Insein, dated December 22, 1938. 


Mr. P. K. Basu, for the Appellant. 
Mr. Bharadvaj, for the Respondent? 


Judgment, —The facts in this case are 
simple, and the appeal is argued solely on 
a point of law. In Civil Regular No. 10 of 
1934 of the Sub-Divisional Court of Insein 
the 8. V.S.T. firm filed a suit on a mort- 
gage. A preliminary decree for sale’ was 
passed on August 24,1934. Early the next 
year, 1935, the Court had before it “two 
applications, one filed by defendant No. 1 
asking for moretime in which to pay the 
decretal amount , and one filed by the 
8. V. S. T. firm asking for a final decree for 
sale. The two applications were heard 
together, and on May 5, 1935, the Judge 
recorded in the diary the following note: 
“No enlargement of time can be given... 
Draw up final decree as applied for by the 
decree-holder”. : 

A final decree for sale was drawn up and 
signed. Apparently the Court had no 
Printed decree form; soa form. was typed 
out and filled up. Whoever typed it did not 
put in the usual note at the bottom. “Given 
under my hand and the seal of this Court 
this..dayof. .19 "; but at the bottom 
of the reverse. is merely the signature of 
the Judge with the word ‘'Sub-Divisional 
Judge, Insein, June 29, 1935.” On June 25, 
1938, the decree-holder applied for sale of 
the mortgaged-property, and was met with 
the objection that the final decree was 
passed on May 48, 1935, more than three 
years before the date of the application 
for sale. The Sub-Divisional Court held 
that the application was time-barred, On 
appeal,the learned District Judge aliowed 
the appeal, holding that the date of the 
decree must be regarded as June 29, 1939, 
the date on which it was signed. ‘I'he 
learned District Judge relied upon the case 
in Kamachandrarav v. Rattayya (1). This 
case was relied upon by the appellant béfore 
me, which snows, I think, taere is room for 
misunderstanding with regard to it, and the- 
cause of this misunderstanding is,ein my 
opinion, quite clear. It is the use of the 
word “order” in three separate and distinet 


(1) 57 M 437; 148 Ind. Oas. 134; A I R1934 Mad. 
193; 66M LJ ME 34 LW 185; 6 RM 445; (L431) 
M W_N 520.° = 
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senses. : After the headnotes, if we turn to 
p. 4354, on the first line, we see the case 
referred to as an “appeal against the order 
of the Court of the Subordinate Judge.” 
Itis quite obvious the word “order” here 
in line 1 must be “order” as defined in s. 2, 
Oivil Procedure Code. “Order” means the 
formal expression of any decision of a Oivil 
Court which is not a decree. Under the 
Civil Procedure Code the only things that 
tan be appealed against are orders and 
decrees. Going down the page, on line 
8, we find: “Tne order of the Court was 
delivered by Sundaram Chstti, J.” Here 
we get#‘order” clearly ina different sense. 
The. word “order” here must mean appellate 
judgment, or judgment in appeal. On line 
11 we come across the word “order” in 
the sense of one of the divisions of Sch. I, 
QOivil Procedure Code. Three lines later 
we find: “The order stands in the place 
of the judgment;” so here we go back to 
the meaning used in line 8. Lower 
down we have a reference to an order direct- 
ing the drawing up of a final decree, which 
seems really to be a fourth meaning, the 
word ‘order’ there meaning a direction, If 
is necessary therefore to be very careful as 
to what meaning the word has on each 
particular occasion when it is used. The 
learned District Judge speaks of the order 
made by the Judge in the case diary on 
May 4, 1935, the passage which I have 
referred to, as not being a judgment. He 
gays he has mo hesitation in saying that 
that order was not a judgment, and was 
merely an orderas distinguished from a 
judgment. I gather from this that he was 
of the opinion that it was not a judgment, 
but whether he meant it was an order as 
defined in s. 2, Civil Procedure Code or 
whether it was merely a direction to one of 
his clerks, am not quite sure. It cannot, 
I think, possibly be an order as defined 
in s. 2, because that definition says 
that an order is a formal expression of 
any decision of a Qivil Court and ‘this 
diary note is certainly not a formal expres- 
sion of anything. It is a direction to a clerk 
60 far as it can in any way be said to be an 
order. ; 

When the Judge had these two applica- 
‘tions before him, he had got to dispose of 
them both, by. rejecting one or allowing one, 
wholly orin part. If he rejected the applica- 
tion for extension of time and allowed the; 
epplication for a final decree for sale, then 
the formal expression of his decision would 
some out in the form of a final decree for 

*Page of 57 M.—| Hd.) A : 
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sale and there would be no order as defined 
by s.2atall. Section 2 defines a judgment 
as the statement given by the Judge of the 
grounds of a decree or order. Asl under: 
stand this note the reason for which he 
decides to pass a final decree was that he 
was not disposed to give any enlargement 
of time, the indulgence that defendant No. 1 
asked for. The preliminary mortgage- 
decree having been passed, if no extension 
of time was allowed and the decree-holder 
asked for a final decree for sale, the final 
decree for sale would issue. The plaintiffs’ 
right to apply for a final decree for sale 
arises from the preliminary decree for sale, 
and Iam unable to see what the diary 
note can be except a judgment, which 
forms the basis of the final decree for sale. 
because it gives the reason—very 
perfunctorily and incompletely, but still 
the reason—fpr allowing the decree-holder's 
prayer fora final decree for sale, [ have 
been referred to Ranga Raju v. Ethirajame- 
mal (2). ‘his was referred to in 
Ramachandrarao v. Rattyya (1) and it 
would appear dissented from. In any event 
it is a ruling of a Single Judge only; so far 
as | understand it, in this case there had 
been a preliminary mortgage-decree and an 
application for a tinal decree for sale which 
was objected to by the judgment-debtors. 
The Subordinate Judge directed the tinal 
decree to be drawn up, and the learned 
Judge appears to have found that this 
“provisional order” couid be appealed 
against in a miscellaneous appeal. With 
respect inthe ordinary way this would not 
bea formal expression of the decision of 
a Civil Court; the formal expression of the 
Court would come out ia the tnal decree 
itself, and if the direction to draw up 
a final decree was regarded as formal 
order, it isnot one of tne orders appeal- 
able against under O. XLIII, Oivil Procee 
dure Oode, 

1 have been referred to some other cases 
which are not of much help because they 
date from atime when there was no such 
thing asa final decree for sale. Its place 
was taken by what was known asan ‘order 
absolute’ under the Transfer of Property 
Act. ‘l'here 1s one case, however; Chhaganlal 
Sakartal v. Jayaram Deoraj (3) which 16 
of interest. That was a case in which there 
was a preliminary morigage-decree, and 
application was made for the final decree 

(2) 53 M 155; 124 Ind. Cas. 303; AI R 1930 Mad. 
20; 57 M LJ 718; 30 L W 846; Ind, Rul. (1930) Mad, ~ 
637; (1930) M W N 402. 

(3) 5L B iya; 100 Ind, Oas. 956; AIR 1927 Bom, - 
431; 29 Bom, L R 107, = 
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for ane The Court wrote: “the defendant 
does not appear. Decree for sale made 
absolute,” but, as a matter of fact, no final 
decree was ever formally drawn up. The 
Court, however, decided that if was really 
only 3 formal defect, and acted as though a 
final decree for sale had been passed on 
the day that the direction for it to be passed 
was made. This, I take it, must have been 
done because the provisions of O. XX, r. 7, 
say that a decree shall bear the date of the 
day on which judgment is pronounced. In 
my opinion the diary note of May 8, must be 
regarded as a judgment. The decree which 
has no date of its own must, by virtue of 
O. XX, r. 7, be held to be dated on the day 
on. which "judgment was pronounced, 2, e. 
May 8, 1935, and this being so, the applica- 
tion for execution was time-barred. I set 


aside the decree of the lower Appellate 
Court, and restore that of the trial 
Court. Respondent No. 1 shall bear the 


costs thronghout ; Advocate’s fee three gold 
mohurs. 
8. Decree set aside. 


eed 


MADRAS HIGH COURT 
Second Civil Appeal No. 465 of 1935 
| February 22, 1939 - 
NeEwsaAN, J. 
BALADA LAKSHMINÅR AYANA DEO— 
aon 


IMPERIAL BANK. or “INDIA, GUNTUR— 
RESPONGENT 

Imperial Bank of India Act (XLVII of 1929), 
Sch, II, s. 50—Servant of Imperial Bank of India, if 
can be dismissed without notice—Master and servant. 

Servants of the Orown hold office during the 
pleasure of the Orown not by virtue of any special 
prerogative ofthe Crown but because such are the 
terms of their engagement. But servants even ofa 
statutory body do not hold office at pleasure merely 
because the statute provides the body or person by 
whom they may be dismissed. It is not right to 
assume that the power of dismissal is a power of 
of summary dismissal. Where no stipulation exists 
as to notice, a hired servant canbe dismissed only 
on reasonable notice. Henceaservant of the Imperial 
Bank of India is not liable to be dismissed without 


notice, Venkateswara Ayyar v. Meenakshi Sunda- 
reswarar (2), relied on, Chellam Ayyar v. Corpora- 
tion of Madras (2), referred to. 

8.0, A. against the decree of the District 
Munsif, Guntur, in A. S. No. 128 of 1934. 


Mr. V. Rangachart, for the Appellant. 


Messrs. King and Partridge, for the Res- 
pondent. 


. 

Judgment.-—I cannot agree with the view 
taken by the both Courts below that a 
servant of the Imperial Bank of India holds 
his oifice at Pleasure and is liable to be 
dismissed without notice. ‘The view is 
based on Chellam Ayyar v. Corpotation of 
Madras (1) in which case provisions similar 
tos. 50, Sch. H, Imperial Bank of India 
Act, were considered and interpreted in 
that light. Tnis decision along with others | 
has been fully considered in Venkateswara 
Ayyar v. Meenakshi Sundareswarar (2), 
which Itakeas my authority for the true 
Position. Servants of the Crown hold office 
during the pleasure of the Crown not by 
virtue of any special prerogative of the’ 
Crown but because such are the terms of 
theirengagement; Shenton V. Smith (3). 
But servants even cf a statutory body do 
not hold office at pleasure merely because 
the statute provides the body or person by 
whom they may be dismissed. It is not 
right to assume that the power of dismissal 
isa power of summary dismissal. Where 
no stipulation exists as to notice, a hired 
servant can be dismissed only on reasonable 
notice. 

In my view this suit must be remanded 
{to the District Munsif, Guntur) for trial on 
Issues Nos. 1 and 2. Costs will abide the 
result. On Issue No. 4 1 find that the Oourt 
has jurisdiction to entertain the suit. Court 
fee paid on second appeal will be refunded. 


Nes. Suit remanded. 


ae 6 L W 284; 42 Ind, Cas. 513; A I R 1918 Mad 


ae 22 L W 622; 157 Ind. Cas. 673; AI R 1935 Mad, 
945; 69M LJ 206: 8 RM 168; (1935) M WN 1214, 

(3) (1895) A O22); 6£L J PO 119; 11 R 375; 72 
L T 130; 48 WR 637, 
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a Acts—General. 
Act 1850—XXI. Sse Casts DIsABILITIES REMOVAL 
Aor. 
— 1856—XV. Sez Hinpv Winows’ REMARRIAGE 


Aor. 
~—— 1860—KLV. See Pena Cone. 
~——— 1869—I1V. Ses Divoros Aor. 
—— 1870—VII. See Couet Fes AOT. 
—— 1872—I, SER Evipenoz AOT. 
— 1872—IX. See CONTRACT Aor, 
—— 1874—KIV, Sze SongpuLep DISTRICTS Act. 
— 1877— I. Sux SPROIFIO RELIEF ACT. 
—— 1879—XVUI. See LEGAL PRAOTITIONERS AOT. 
— 1881—XXVI. See NEGOTIABLE INSTRUMENTS Act. 
w~— 1883—Ii, Sze TRUST3 Act. 
--— 1882—IV, Sze TRANSFER OF PRORERTY AOT. 
—— 1887—IX. Sze ProvinoraL SMALL Gausu Covers 
Aor, 
-— 1898—V. Srn ORIMINAL Procepurs CODE, 
~~~ 1899—II. Seu STAMP ACT. 
—-— 1908—V. Sse OrvıL ProOEDURE Cope, 
-~— 1908—IX. SEE LIMITATION Aor. 
~ 1908—XVI. Sen REGISTRATION Act. 
nome 1909—III. Sgm Prestpency Towns INSOLVENOY 
Aor, 
+~— 1912—II. Ser Oo-opezative Sooretms Aor. 
= 1912—-IV. Sze Lunacy AOT. < 
— 1913—VU. Ser OoMPANIES AOT. 
~- 1918-—X, Ses Usurious Loans Aor. 
e 1920—V. See PROVINOIAL INSOLVENOY AOT, 
~——- 1920—XLVII, Sze IMePERIAL Bank oF INDIA 


AoT, 
wi 1922—XI. Sue Income Tax Aor. 
—-— 1923—XLII, Sees Mussanman WAGE Act. 
~—— 1921—VI. See ORIMINAL TRIBES Aor. 
~~~ 1925-—XX KIX. Sez Sucozssron Aor. 
w——~ 1929—XIX. See Onmp Marriage RESTRAINT 
Aor, 
Acts~—Bengal. 
-AGt 1882—II. Sze BENGAL EMBANKMENT Act. 
—-— 1885—-VIII. Sez BENGAL Tenancy ACT, 
—— 1887-—-XH, Sse BENGAL, AGRA AND Assam OIVIL 
Courts Aor, 
—— 19}3—IH. Sze Benaan Posio Dsemanps Rre- 
OOVERY ACT, 
man 1936 — VII, Sze Danau, AGRIOULTURAL DEBTORS’ 
; OT, 


<5 Act—Berar. 
Mot 1896—Ser Berar LAND REVENUE OCDE, 
*  Agts—Bihar. 


Act 1931—VIIL See Bryar Tenanoy Aor, 
—— 1938—IL. Bre Binar Monzy-LenpeRse AOT. 


Acts—Bihar and Orissa. 
act 1913—LL, Sze Oatssa Tenanox Aor, 
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Acts—Bombay. 


Act 1879—XVII See Dexkuan 
RELIEF Act. 
—— 1887—IV. Seg BOMBAY PREVENTION OF GAMBLING 
Act, 
—— 1905—I. SER BOMBAY Court or WARDS Act. 
— 1920—XVIJ. Sze BOMBAY PLEADERS ACT. 


AGRIOULTURISTA 


Act—Burma. 
Act 1876—IT. Sse Burma Lanp REVENUB AOT, 


—— 1898—XIIJ. Ser Burma Laws Aor. 
Acts—c. P. 
Act 1920— 1, Sze O. P. Tenanoy AOT. 


—— 1933-11, Sen O. P. DEBT CONOILIATION Act. 
Acts—Madras, 


Act 1859—XXIV. Bes Mapras Distetcr PoLios Aor. 
—— 1832—V. Sez Mapas Forest Aor, 

—— 1908-1. Ses Maprgas Estates LANDS Act. 

—— 1920—V. bee MaADRAS Disteior MUNIOIPALITIES 


ACT, 
—— 1920—XIV. Ses Mapras Loca, Boarps Aor. 
— 1942 —1li, Beg Mangas Ulty ‘Tpnants’ PpoTEG- 
TION AoT. 
aa 1927—ll. SER Mapeas HINDU RELIGI0OUS ENDOW- 
MENTs ACT. 
— 1930—V. Ses MADRAS Suppression OF ImmMoRAL 
TRAFFIG Aor. i 
—— 1838—IV. Sse MADRAS AGRIOULTURISTS' RBELIBF 
Aor, 


Acts—Punjab. 


Act 1918—VI. Ber PUNJAB Oovars Aor, 
—— 1920—I. See PUNJAB LIMITATION (Oustom) Aor, 
— 1936—IL Ses PUNJAB DEBTORS’ Prorgorion Aor. 


Acts—uU, P, 


Act 1886—V. Sse MIRZAPUR STONE MAHAL AOT. 

—— 1886—XXIL. See OUDH RENT AOT. , 

—— 1901—U1L see U. P. LAND KEVENUE AOT. 

—— i916—LI, Sen U. P. MUNICIPALITIES AOT, 

—— 19229—Xi. SEE AGRA FRE-EMPTION AOT. 

—— 1926—lIL SES AGRA TENANOY AOT. 

——— 1934—XXV. Sze U. I, ENOUMRERED Esratas 

ActT, 

—— 1934—XXVIL Ses U. P. AGRIOULTURISTS' 

RELIEF Act, 


Regulations. 


Reg.1793—XXVIL Sse BENGAL REGULATION. 

—— 1825—Xl. SEE BENGAL KEGULATION. 

—— 1872—LLL. Sve SantuaL PARGANNAS REGULATION, 
~— 1931—11. Sze N.-W. EF. P. Counts RE@ULATION, 


Statutes. 


Stat. 1861 (24 & 25 Vio. o 104). Sze Hida Covges 
X = OT. 


il | INDIAN OASES 


Statutes—concld. 
Stat. 1911 (1 & 2 Geo. V, Om. 46). See Coprvricar 


Aor. 
a—-- 1915 (6&6 Geo. V, Or. 61). Sez Government 
or INDIA Act. 
— 1919 (9&10 Geo. V, Ca, 101). Sze GOVERNMENT 
oF Inpta Act. 
—— 1935 (25 & 26 Gro. V, Cu. 42). SEE GOVERNMENT 
oF INDIA Act. i 


Administration — Constructive trustee— Liability 
of—Extent of. 

Even a constructive trusiee is not liable except 
for moneys which he is provedto have received. 
ATISUKHLAL BRAIDAS v. NatvartaL TosHarsam DESAI 

4 PC 88s5 


Adverse possession. See Civil Procedure Code, 

1968, O. VI, r. 17 140 
- Hindu widow claiming property in her own 

right as widow of deceased co-parcener —Decree 

for possession and declaration obtained by 
surviring co-parcener but not executed within time 

— Fresh- suit against transfereeg from widow 

held barred by ss. 11 and 47, Civil Procedure Code 

(Act V of 1908). 

Where the widow of a deceased member of a 
joint Hindu family governed by Mitakshara, who 
is entitled to maintenance cut of the joint family 
estate and to residence ina portion of the family 
house. trespasses upon certain property of the family 
and claimsit inher own rightas the widow of her 
deceased husband, her possession at its inception is 
adverse to the survivor in the co-parcenary unless 
it is the result of an arrangement between him and 
the widow. 
` And where the surviving co-parcener obtains a 
-Gecres for immediate possession but does not 
execute the same until it is barred under s. 48, 
Qivil Procedure Code, he cannot bring a fresh 
suit on the same cauge of action, against the trans- 
feree of the widow, for, such a suit will be barred 
under ss.11 and 47 Civil Procedure Code and its 
conversion into an application in execution is 
similarly barred under s. 48. The mere declaration 
of the plaintiff's title does not deprive her of her 
possession nor alter its character but on the other 
hand emphasises the fact of its adverse quality. 
BLOGILAL KRIPASHANKAR v. RATILAL BALKBISHNA 

Bom. 482 

- when begins—Possession—Presumption as to. 

The presumption ofa lawful origin in support of 
proprietary rights, long and quietly enjoyed, is not 
a branch of the Law of Evidence, but a presumption 
arising in law in the absence of evidence. It is 
the compietion of a right, to which circumstances 
clearly point, wheretime has obliterated any record 
ofthe original commencement. The question is in- 
dependent of such factors as the length of time, the 
presence ‘of recitals or the production ofthe deed, 
the doctrine being invoked where there is failure of 
evidence owing to lapseoftime. ALAM Kuan SARIB 
v. A. L, M. KARUPPANNASWAMI NADAN Mad. 88 


Agra Pre-emption Act {XI of 1922), ss, 20, 22 
—Acquisition of interest during pendency of suit, 
whether can be defence . in suit jor pre-emption. 
Obiter.—The Legislature has provided in s. 20a 
certain criterion by which such a defence mentioned 
in it shall be valid, namely that the acquisition of the 
indefeasible interest must be prior to the suit, and 
by implicatien, the Legislature intends that an 
acquisition of an interest during the pendency of the 
suit shall not be valid as a defence in asuit for pre- 

emytion, -Moum ALI Kaan v, BALDEO PRASHAD 
5 áll, 572 
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ss, 20, .22 — Sale jointly ` in favour of 
person not cu-sharer and another person; who is 
co-sharer as well as manager of joint Hindu 
family—-Tosave family from loss that would be 
caused by impending pre-emption suit, the manager 
giving small portion of property as gift to co-vendee 

— Gift held conveyed indefeasible interest and suit 

for pre-emption could not lie. z 

A sale-deed for certain property was executed 
jointly in favour of two persons, one of whom was not 
a co-sharer and the other wasa co-sharer as well as a 
manager of a joint Hindu family. There being a 
likelihood that in a suit for pre-emption likely to be 
brought by certain persons, the joint family svipuld be 
required to bear the cost of the suit acd that a 
claim to reduce the sale consideration beyond the 
true amount wag likely to be pressed, the manager 
made a gift of a small portion of the property to his 
co-vendes : 

Held, thatthe manager had the legal necessity of 
defending the joint family property ; that is, it was 
necessary for him to take some action to prevent thie 
suit being decreed against the joint family property 
which would result in loss to the family. Under 
these circumstances by making this gift tobis co. 
vendee it could not be said that he wascausing any 
loss to the joint family by the transfer of this minute 
portion. The sums which the joint family would have 
lost had he not madethis gift were much larger. The 
gift was thereforeone which could not be set aside by 
amember of the joint Hindu family and that the 
gift did convey an indefeasible interest in the mahal 
to the co-vendee. Under these circumstances the suit 
for pre-emption did not lieas provided in sẹ); 20. 
Mouis ALI KHAN v. BALDEO PRASHAD All. 572 
ss. 20, 22—Suit under s. 22—S, 20, if can 

be applied as defence. aay 

Section 20, Agra Pre-emption Act, can be applied as 
a defence in a suit brought relying ons.22. Thereis 
nothing in the wording of s. 22 which indicates that 
other provisions of Chap. IV in which it occurs are not 
to be applied. Mosis ALI Kuan v. BALDEO sarin à 


Agra Tenancy Act (Ill of 1926), s. 59—Ezx-pro- 
prietary tenant holda at rent calculated on certain 
fixed rates. i 
The ex-proprietary tenant has aright to hold ab ` 

arent which is calculated on certain fixed rates, 

Unless those fixed rates included provision for extra - 

rent on the ground of sugar-cane cultivation, the - 

ex-proprietary rent could not legally include such 
extra charge for sugar-cane cultivation. Bisaunata 

Jativ. Ram Lagan JATI All. 471 

Amendment, Beze Decree 144 


Appeal —Dismissal for default — Appearance, 
meaning of —Dismissal of appeal on ground that 
nobody appeared to argue case, held amounted to 
dismissal for default of appearance. 

Appearance in the legal sense does not megn -a - 
mere physical presence within a certain local area 
or a room or anything of that kind. It means that 
a party or somebody on his behalf either expressly 
in words or by his conduct demands an adjudication 
from the Ocurt. It is possible that a patty to a 
suit or other proceeding might physically be pre- 
gent in a Court and mightnot make. his presence 
known to it. In these circumstances there is eno 
appearance inthe legal sense of the term. N 

The Court, adjourned the matter for a short while 
and was then told that Oounsel’s brief of the case 
had been lost. It was also stated that Oounsel for 
the appellant was busy elsewhere and could not 
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5 
appear in Oourt. The Judge directed the party to 
engage other: Counsel and offered to allow him to 
use the record of the Oourt to prepare his argu- 
ments. Some time wesallowed and after that when 
the case was called, Counsel who by that time had 
put in his vakalatnama on behalf of the appellant 
said that he was unfortunately unable to prepare 
the case and could not therefore argue on behalf of 
the appetlant. The Court in its order explained the 
circumstances and finally said: “Nobody appears 
to argue this appeal, I therefore dismiss it with 
costa” ; 

Held, that this was clearly an order dismissing 
the appeal for default. Neither the appellant nor his 
Counsel paced the Court to decide the appeal on 
its merifs even in the absence of arguments and 
therefore they did not, in the legal sense, put in an 
appearance, ALLAH Bux v. BUDHA All. 453 
Approver, Sze Oriminal trial 564 


Arbitratlon—Award—Fact that award deals with 
_ properties not within jurisdiction of Court, when 
invalidates award as whole. 

The fact that the award deals with some properties 
not within the jurisdiction of the Court would not 
necessarily invalidate the awardas a whole. It would 
depend upon whether the part of the award dealing 
with such property was separable or not. SHRIPAD 
Bast GABWARE v, DATTATRAYA VITHAL GARWARE 

Bom. 7153 
Award—If should bein writing — Proof of 
oral award, tf excluded by Registration Act 

(XVI of 1908). 

. An award need not be in writing; an arbitra- 
tor can, validly deliver an oral award whatever 
the nature and value of the property involve]. The 
Registration Act only fastens upon written instru- 
ments and therefore proof ofan oral award would 
not be excluded by its provisions. MOHAMMAD 
AzizuLLa KHAN v. MOHAMMAD NOORULLA KHAN 
-= Nag. 845FB 
——Award—Unregisiered award affecting 
movable and immovable properties—Portione not 
separable—Award must be rejected as a whole. 

The doctrine that unregistered award is bad only 
in so far it affects the immovable property and that 
therefore effect can be given to it so far as the 
movables are concerned cannot apply unless the 
good portion of the award can be separated with 
reasonable clearness from the bad. If it cannot, 
and if the two are inextticably mixed up, then 
the award has to be rejected as a whole, and this 
even though, the Court should approach an award 
‘with a desire to support rather than to destrcey 
it. MOHAMMAD AZIZULLA Kuan v. MOHAMMAD NOORULLA 
Kuan Nag. 845 FB 

— Award — Whether can be disturbed in 
revision. 


The Legislature has very clearly indicated its in- 
tention that the awards of arbitrators, on the merits 
of the case at any rate, should be final. Where he 
had jurisdiction to decide whether he was wrong or 
right, there ig no ground for interference in revi- 
sion, SHRIPAD BAJI GARWARE v, DATTATRAYA VITHAL 
GARWARE | Bom. 753 
inor.. Sea Oivil Procedure Code, 1908, 
O. XXXII, r.7 422 


Audit Code, Art. 183— Applicability to person who 
has served under two Municipalities—No definite 
rules—Question to be decided on general principles 
—Liability to pay for leave earned during period 
of service. > 

; Article 183, Audit Code, does not in terms apply to. 
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the case of a pergon, who has served under two Munici- 
palities. The rule does not apply even by ‘analogy’, 
as in matters of this kind ‘analogy’ is nocriterion. 
No definite rules have been framed by Government or 
by the Municipalities themselves relating tò such 
eases. In the absence of such rules, the matter must 
be decided on general principles, according to which 
each Municipality would be liable to pay for the 
leave earned during the pariod of service under 
it. MUNIGIPAL OommitTes, HODAL v. PIRYA Lay 
Lah.111 
Ball, Sze Criminal trial 713 


Benam! transaction. Sze Oivil Procedure Code, 
1908, O. XXT, r. 16 699 
Bengal, Agra and Assam Civil Courts Act 
(Xıl of 1887), 8.37. Ses Muhammadan Law ae 


Bengal Agricultural Debtors Act VII of 1936), 
ss. 1 (3) 32 to 36—Ss. 32 to 36, if apply to areas 
where Board is not established —- Notice under 

"8.34, whether effective in Caleutia. 

Per Lort-WiRiams and Mitter, JJ.~The Bengal 
Agricultural Debtors Act, and especially ss. 32to 36 
thereof, applies to local areas in Bengal such as 
Caleutta in which no Debt Settlement Board has been 
established. The notice under s 34 is, therefore 
effective in Caleutta though it is not included in the 
notification issued under s.1(3)of the Act. Narsine 
Das Tansuxpas yv. CuoGEMULL Cal. 113 FB 
—— ss. 32, 33, 34, 35, 36, 1 (3}—Words 

“Civil Courts” in ss. 32 to 38, whether include High 

Court. 

Per Derbyshire, C. J., Bartley and Nasim Ali, JJ. 
(Lort-Williamsa and Mitier, JJ., contra).—The words, 
“Civil Courts” in the Bengal Agricultural Debtors 
Act have the same meuning as they have in cl. 16 of 
the Letters Patent and in the Bengal Oivil Courts 
Act, 1887, namely those Courts of civil jurisdiction 
in Bengal subordinate to the High Oourt, and there- 
fore do not include the High Court. 

Per Lort-Williams and Mutter, JJ.—The words 
“Civil Court" used in ss. 32 to 36, Bengal Agricul- 
tural Debtors Act, must mean and include all Civil 
Courts of the land, that is, all Courts which can enter- 
tain suits for the enforcement of money claims, in- 
cluding a superior Court of Civil Judicature, g., 
the High Court. Hence the Act so far as it purports 
to limit the jurisdiction of the High Court in its 
original jurisdiction, clearly affects the provisions of 
s. 108, Government of Indie Act, 1915, and 1s theres 
fore ultra vires the Bengal Legislature notwith- 
standing the fact that sanction had been accorded to 
the Local Legisluture by the Governor-General under 
s. 80-A (3), Government of India Act. NARSING 
Das TANSUKDAS V. Cr OGEMULL Gal. 113 F B 
88.33 to36—Ss, 33 to 36 to be read together. 

Sections 33 to 36 of the Bengal 4 gricultural Debtors 
Act must be read together, for they deal with the 
different stages of a suit or proceedings in the Civil 
Court in relation to the proceedings before the 
Board. Naxgine Das TANBUKDAS v. OHOGEMULL 

Cal.113 F B 

——8. 34-8, 31, if analogous tos, 10, Civil 
Procedure Code (Act V of 1903)—Latter part of 
s. 34, whether Laya down mere rule of procedure, 
There is no analogy between 8. 10, Oivil Procedure 

Code and s. 34 of the Bengal Agricultural Debtors 

Act, for in the former case the Courtin which the 

suit is pending itself stays it. Its jurisdiction is not 

curtailed or affected, but the stay under the terms uf 

s. 34 of the Act is one imposed from an outside 

authority, The first part of, s. 34 of tha Act cangot 
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therefore, be regarded as laying down merely a rule 
of procedure. Narstna Dag Tansuxpas v. CHOGEMULL 

Cal. 113 F B 
‘Bengal Embankment Act (Il of 1882), ss. 76 

(bi, 3—River, whether water-course~—S. 76 (b), if 

applica to diversion or obstruction of river. 

The definition of “water-course" in the Bengal 
Embankment Act includes a line of drainage, weir, 
culvert, pipe or other channel, whether natural or 
artificial, forthe passage of water. The definition is 
not exhaustive. It only mentions certain items by 
the word “includea". In ordinary language, every 
river is a water-course. Therefore s. 76 (b) of the Act 
‘clearly applies in a caso’ in which there has been a 
diversion or obstruction of a river. Pasvpatr 
KARMAKAK v EMPEROR Cal. 470 
Bengal Public Demands Recovery Act (IIl of 

1913), 88.7, 36—Certificate and decree passed 

by Court, difference between—Notice under s. 7 

served on person of unsound mind instead of on 

his guardian —Whether makes sale void. 
_ There is an essential difference between a decree 
passed by a Court anda certificate’ A decree can- 
not be made without proper service on the defend- 
ant and without some evidence. A certificate has 
the force of a decree when signed under s. 4 and 
filed under s. 7, Public Demands Recovery Act; 
no evidence has to be taken and no notice has to 
‘be served. The failure to serve the notice under s. 7 
does not even make the sale void. Consequently, 
even if a notice under s. 7 has been actually served 
upon a person of unsound mind instead of upon the 
guardian, the sale is not void. -agusa OHANDRA 
BANERJER v. DIGENDRA Onanpra Banersez Gal. 515 
Bengal Regulation (XXVII of 1793), Art. (2) 
~—Settlement of land for erection of gola—Tenant 
: to pay certain sum per tangi on grains, certain 
sum per rupee m sale of tobacco—Oonsolidation 
of sums—Ground rent separately payable— 

Liability Jor tangiana—Res judicata—Previous 

judgment held net acted as res judicate—Res judi- 
- cata agatnat statute, 

Where in a suit for tangiana it was found that 
the lands were given in settlement for erecting 
gola house and the settlement rate was certain dame 
‘per tangi on grain, certain dams per rupee on sale 
of tobacco, etc., apart from the ground rent and the 
plaintiff relied mainly on a judgment of 1872 
holding him entitled to recover that sum: 4 

Held, (i that the previous judgment of 1872 could 
not amount of constructive res judicata since it 
merely decided the defendant's liability to pay 
rather than the question of the nature of the sum 
payable; 

- (ii) that the bar of res judicata was only a form 
of estoppel and since there could be no estoppel 
against a statute, the bar of res judicata failed 
on that ground also; 

...(ii2) that the rate of settlement was tax or duty 
on the articles within the meaning of Art. 2 of 
Bengal Regulation XXVII of 1793, and it was im- 
material that the sums had been consolidated, and 
that the Regulation forbade collection of such tax 


or duty by a landlord Bixan MASURI v, Brsr 
WALIAN ; Pat, 763 
Bengal Regulation (Xl of 1825), ss, 2, 3, 4— 


Custom of dhardhura, extisting—Se. 3and 4 if 
come into play —Registration Act (XVI of 1908} 
s. 1% (2)—Amendment of, in 1929—Whether 
S Tor perete 5 a 
here the custom referred to in a. 2 of the 
Regulation XI of 1825 exists, ss 3 and ag 
Regulationsare not called into play, ET : 


INDIAN OASES 
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The words added in para. (vi) ofs. 17, sub-s. 2 of 
Registration Act by an amendment made in 1929 have 
no retrospective effect. Before the said amendment 
every decree or order of a Court was exempt from 
the operation of s, 17 of the Act sothateven if the 
decree affected property worth more than Rs. 100, it 
was not required to be registered. Pasupat PARTAP 
Sina v. UDAI RHAN Pratap SINGH Opdh 808 


Bengal Tenancy Act (VIII of 1885), s. 26— 
Pre-emption — Parties to proceedings— Tenant 
effecting valid transfer of holding and dis- 
possessing himself from it, whether has locus 
standi to contest application for pre-emption— 
Transfer not valid—Tenant, whether , necessary 
party to proceedings. 
The question as to whether or not the vendor 

has locus standi to contest an application for pre- 

emption must depend entirely upon the circum- 
stances of the case. Certainly, in a case in which 

there had undisputedly been a valid transfer of a 

holding and in which the vendor hud entirely dis- 

possessed himself of all rights in connection with 
that holding, the vendor would have no further 
interest in the matter and would have no locus 
standi to contest an application for pre-emption. 
Tn the case, however, where the position adopted 
by the tenant is that he is not the vendor of the 
holding which the landlords are seeking to pre- 
empt, that it was never transferred to any person 
that he retained in the holding all the rights ofan 
occupancy ratyat, and that the landlords therefore 
had no right to disturb him in his possession of 
the holding by pre-emption or otherwise as long 
as he duly paid his rent; the tenantis vitally in- 
terested in the result of the application for pre- 
emption which is filed by his landlords, and hag 
every right to be made a party to the pre-emption 
proceedings in order to contest the same, A condi- 
tion precedent to an application by the immediate 
landlord of a holding for pre-emption is the transfer 
of that holding by a tenant to some other person. 

At the same time, unless a transfer from a tenant 

has in fact taken place, the landlord can have no 

right to preempt Basanta Kumar Oxupnakar v. 

Durea Nata Pan Cal. 489 


s. 26-j (2). Sze Bengal Tenancy Act, 1865, 
239 


3 
ss, 48-G (c) (d), 174 (3), 48-H—S. 48-C (d) 
applies where under-raiyat holds otherwise than 
under written lease with definite term—Under- 
raiyat holding under lease in which no term is 
stated—Liability ta ejectment—Holding of such 
under-raiyat sold in rent execution sale—~Whether 

“person whose interest is affected by sale—His 

bemeadi lease, if affected by 8. 48-H. 

The words “written lease” in cl. (e) of s. 48-0, 
Bengal Tenancy Act, must be read as restricted by the 
word “term” used before, and mean a written lease 
which is for a term, and the very same words occur- 
ring in cl. (d) must be given the same Meaning. In 
other words, cl. (d) willapply when an under-raiyat 
holds otherwise than under a written lease with a 
definite term. It followsthatan under-ratyat holding 
under a lease in which no term is atated would be 
liable to ejectment under the provisions of ĉi. (d), and 
there can be no ground for.suggesting that he would 
be virtually holding under a perpetual lease. 

Anunder-ratyat holding land under a benteadi 
lease (a lease without any definite term specified in 
it) whose helding is sold in a rent execution sale 
is “a person whose interest is affected by the gale,” 
Within the meaning of s, 174 (3) and can’ make an 
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application for setting aside the sale under s. 174 (3). 
The lease isnot at all affected by s. 42-H and creates 
a valid interest in the lessee which is not affected by 
the sale. 

A bemeadi lease is outside the scope of s. 43-H. 
ABINASR HANDRA Garearyv. Ras Kumar SARDAR 

Cal.141 
gs. 144, 26-J  (2)—Scopeof s 144— 

Application under s 26 J—Amount claimed within 

pecuniary jurisdiction and Court having territorial 

jurisdiction--Value of land of holding exceeding 
‘pecuniary limits— Court, if can entertain 
application—Landlord’s fees—Proper remedy— 

Application or suit. 

The wale of s. 144, Bengal Tenancy Act, refers to 
the territorial jurisdiction of the Courts; as to the 
‘pecuniary jurisdiction of the Court, this section must 
be read together with the relevant sections of the 
Civil Procedure Oode. 

Consequently, where in an application under s. 26-J, 
Bengal Tenancy Act, the amount claimed is within 
the pecuniary jurisdiction of a Court which has also 
territorial jurisdiction under s. 144, the Court has 
jurisdiction to entertain the application though the 
market value of the lands of the holding would take 
the case out of the jurisdiction ofthe Court. 

An application is a proper remedy under s. 26-J (2), 
Bengal Tenancy Act for a landlord to recover the 
landlord's fee and it is not necessary for him to in- 
stitute a suit for this purpose. Sunity BALA Das 
Gupta». Propyor Kumar TAGORE Cal. 239 


Berar Land Revenue Code, 1896, s. 72 (3)— 

Rent of ante-alienation tenant, whether charge 
- on his holding —Rent not paid on due date~ 
` Jagirdar, if entitled in equity to interest on arrears 

of rent. 

Where a sum of money is made payable and is 
charged on land, then in equity it is to be implied 
that there is an obligation to pay an equitable rate of 
interest on failure to pay the sum, Under s. 72,sub-s (3), 
Berar Land Revenue Code, 1896, the rent of an ante- 
alienation tenant is declared a first charge on his 
holding. Consequently, where one has an ante- aliene- 
tion tenant ina jagir village so thatthe jagirdar is 
the receiver of the rent reserved on the holding of the 
ante-alienation tenant and that rent is not paid, 
though demand be made, on the due date, the jagir- 
dar is entitled to interest on the amount of rent in 
arrear. RAJE Sreipaireao v. SHRAWAN VITSOBA 
BADHE Nag.176 
Bihar Money Lenders Act (Ill of 1938), s. 11— 

scope of. 
` There is nothing in s. 1), Bihar Money-lenders 
Act, to prevent the creditor from recovering at 
least the principal amount of his loan however 
much he may previously have realized on account 
of interest. NANBHAK Stnau p, Ram Lacan DUBEY 

: Pat. 866 
S.15—Section is void being repugnant to 

0. XXXIV, Civil Procedure Code (Act V of 1908). 

Secfion 15, Bihar Money-lenders Act, ig ‘void, if 
not on account of its repugnancy to O, XX, r. li 
£2), Oivil Procedure Code, on account of its repug- 
nancy to the provisions of O XXXIV of the 
Code. BeNIMADHO Pp. Stney v, HEMOHANDRA MITTER 
i Pat. 96 


Bihar Tenancy Act (VII of 1934), Sch. IH, 
Art. 2 (b) (il) Arrears of manhunda rent becoming 
due before new Act—Suit for recovery filed after 
new Act, is governed by new Act. . 
There are no express words in the Bihar Tenancy 
Actto show that the provision made in Beh, Ili, 
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Art. 2(b) (iċ) of the Act was intended toafect rights 
which had acerued before the Act came into operation, 
but where the Act does not come into force immediately 
but allows some time for the enforcement of existing 
causes of action, it may be inferred that the Act was 
intended to be retrospective. 

A suit to recover arrears of manhunda rent which 
became due before the coming in force of the new 
Bihar Tenancy Act, but filed afterwards, is governed 
by the new Actand not by the Bengal Tenancy Act, 
which was repealed by the new Act, Brranour SINGH 
v. Nanp Kumar SINGH Pat, 212 
Bombay Appellate Side Rules rr. 1(a), 2 (a) 

—Advocate’s fees. 

Where there has been no decision on the merits 
of the real contest between the parties evénthough 
there was a “hot contest’ on the point that wag 
actually decided, the plaintiff where suit is dis- 
missed ought not to be required to pay more than 
one-fourth of the fullfees payable under the Bombay 
Appellate Side Rules. Nareart GANGADHARJI v, 
BABURAO RANOHHODLAL VAIDYA | Bom. 655 
Bombay Couft of Wards Act (l of 1905), s. 20 

—Appointment of manager of estate, whether 
clothes him with power to pass valii acknow- 
ledgment of liability. 

The mere appointment of a manager of an estate 
of a ward does not ipso facto clothe him with the 
power to pass an acknowledgment of liability on 
behalf of his principal or the ward. The provisions 
of sub-s. (1) of s. 21, Limitation Act, do not imply 
but expressly require proof that an agent for manage- 
ment appointed by the lawful guardian or committee 
or manager is duly authorized to sign acknowledg- 
ments. It would be dangerous to assume that clerks 
or managers employed by Court of Wards or legal 
guardians should be presumed to possess plenary 
powersincluding the power to bind their principal 
and the latter's wards by acknowledgments of debtg 
unless they are specially selected for the purpose, 
Therefore, unless the Court is satisfied that an 
agent or manager of anestate has been duly autho- 
rized to sign acknowledgments, it would be slow to 
accept every act of the manager constituting an 
acknowledgment as sufficient for the purpose of 
extending time under s. 19, Limitation Act. It ig 
true that the manager appointed by the Court of 
Wards under s. 20, Bombay Court of Wards Act, 
furnishes security for the due management of the 
estate. But it is not always pozsible to assume 
that the management involves the “duty to act 
independently of his employer in the matter of 
acknowledgment of debts, The Oourt therefore 
must determine on the evidence whether the 
Manager possessed those powers expressly or by 
implication. BHALCHANDRA DATTATRAYA BUBANE v, 
Osanpasappa MALLAPPA WARAD Bam. 225 
Bombay Pleaders Act (XVII of 1920), 8. 18— 
—Pleader's fees, valuation of. 

Where the real question at issue is the plaintiff's 
claim to the property in his own night as against 
defendants, the valuation forthe purposes of Plea- 
der's fees is not the notional value which the 
plaintif himself puts upon the suit but the actual 
value of the property itself. NARSARI GANGADHARJI 
v. BABURAO RaNoasopLAL VAIDYA Bom. 655 
Bombay Preventionof Gambling Act iv of 

1887),.% ss. 4, 5, 6, 7, 12—"Place”™ ing, 4, 

whether excluded by 8, 12—Shop abutting on to a 

public street, whether place’ within meaning of s, 4 

—Search warrant, if cgn be issued and presumption 

under s.7,if can be drawn against keeper of such 

shop—Kesper, tf can be convicted under a, d, e. 
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A place may be a ‘place’ within the meaning of 
s. 12, Bombay Prevention of Gambling Act and still 
bea place within the meaning of s 4. The word 
“place” ins 4 hasa wide meaning. Section 12 does 
not exclude the applicalion of s.4 in proper cases 
even though in certain circumstances s 12 might 
apply to the same “place”. Hence a place such as a 
shop abutting on toa public street although a place 
within the meaning of s. 12, is still a place within the 
meaning of s.4, and a search warrant under the Act 
can be issued and presumption under s 7 canbe 
drawn against the keeperof such a shop kept for the 
purposes of gaming for profit and he can be convicted 
under s. 4. Sat NARAIN AMRATLAL v. EMPEROR 

Sind 562 


Bond—Ordinary instalment bond and mortgage bond 
. payable in instalments—Distinetion. 

- There is an essential difference between an ordi- 
nary instalment bond and a mortgage bond payable 
by instalments. The latter is governed by Art. 132 
and the former by Art 75. GoKHUL Manton v. FHEO- 
prasad Í ALBEE Pat. 523 F B 


. 
Burma Land Revenue Act {H 011876), s. 19— 
Rules under, r. 51 ()—Waste land—Suit for posses- 
sion—Scope of r. 51—Meaning of “land-holder” 
and “eviction"—Constructive eviction~Refusal by 
` Government to recognize original occupier as its 

permissive occupant amounts eviction under r. 51 
- —Original occupier having no right to possession 

cannot maintain suit for possession against person 

subsequently recognised by Government as occupier. 

A suitfor possession may be founded upon the mere 
fact of possession without any actual title Posses- 
sion alone is sufficient to support a suit. 

Under r. 51 (1) of therules framed under s. 19, 
Burma Land and Revenue Act, untilha has been in 
occupation for twelve years. The possession of an 
occupier of available land, who has not yet become 
a “land-holder", is purely permissive: he holds at 
the pleasure of the Government for so long as, and no 
longer than, the Government is pleased to leave him 
in possession and any moment the Government may 
dispossess him. lt follows that the Government may 
install, instead of the original occupant, some one 
else, or may recognize the de facto occupation of 
some one else, who has come to occupy the land in- 
stead ofthe original owner. It is clear that as 
between the occupier and the Government at any rate 
the occupier has no right or interest in the land : he 
has a merely permissive foothold from which, he is 
liable to be evicted at any time before he has become 
a landholder. 

The word “eviction” need not necessarily have a 
limited sense. Eviction in a narrow sense may mean 
the physical turning of a person out of possession of 
property. But as used in r.l it does not refer 
merely to 8 purely physical eviction but really means 
the termination by the Government of permissive 
relationship arising under r. 51, If the Government 
does anything which unequivocally points to its 
intention uo Iénger to recognize the permissive 
occupation of any particular occupier, thenit has 
“evicted” that particular occupier within the mean- 
ing of r. 51. Ifthe occupier is already de facto out 
of physical possession, then no eviction in that sense 
is either necessary or possible. The first occupier 
thus constructively evicted has no right of possession 
and hasetherefore no locus standi to filea suit for 
possession against the other person whois subsequent- 
ly recognized by the Government as ite permissive 
occupant. Mayre B Mauna 2. R. M. N. L. V. Finw 
Rang. 533 


° 
-@ + $ 2. © 


. [1989 


Burma Laws Act (XIII of 1898), 8, 13—Hyfect on 
ordination of Burmese Buddhist as rahan on 
properties in his ownership is question regarding 
religious usage or institution and Buddhist Law 
shall form rule of decision. 

The question whether a Burmese Buddhist by 
reason of his having become a rahan had renounc- 
ed his wordly life and became automatically divest- 
ed of all his property and relinquished all title to 
the same; or inother words, what is the effect pro- 
duced by the ordination or admission as ea rahan 
of a Burmese Buddhist upon properties in his owner- 
ship or possession at the time, isa question regarding 
a religious usage or institutio and Buddhist Law 
will therefore form the rule of decision. A R. L. P. 
Frem v, U Po Kyaine Rang.673 F B 
Burmese Buddhist Law — Marriage— Chino- 

Burman Buddhist and Burmese Buddhist ®oman— 

Parties sui juris—Their muiual consent- to live 

together as husband and wife is sufficient evidence 

of valid marriage. 

The law that is applicable to the union of a 
Ohino-Burman Buddhist and a Burmese Buddhist 
woman is the same as is applicable to the case of 
a Burmese Buddhist man and a Burmese Buddhist 
woman, Ali that is required, so long as they are 
aui juris, is their mutual consent to live together 
as husband and wife. Where such consent is prov- 
ed by evidence, the spouses must be held to be 
legally married. Ma Mya Tiny, Maune Au Low 

Rang. 477 

Ordination—Untruthful answer to question 

to candidate for ordination as to whether he has 
any debts—I} invalidates ordination. 

The Vinaya texts expressly lay down that one of 
the questions to be put to a candidate for ordina- 
tion is “have you no debts ?”: but if an untruthful 
or misleading answer to such a question is given, the 
subsequent ordination is not thereby invalidated. 
A. R L, P. Firu v. U Po Kyarne Rang. 673 FB 

Person on becoming rahan permanently, is 
automatically Cirested of all his property and 
relinquishes his title to it. - 

According to the underlying principles of Vinaya, 
on his becoming rahan, a Burmese Buddhist 
renouances his wordly life and if the ordination as 
rahan is permanent and not temporary, he automa- 
tically becomes divested of all his property and 
relinquishes all title to the same. A. R. L. P, Firu 
v. U Fo Kyaine . Rang. 6873F B 
Rahan, if civiily dead—Efectof ordination. 

Obiter.—It is inaccurate to describe arahan as 
civilly dead. But it is nonethelese true that his 
legal position is changed by ordination. He 
becomes ineligible to receive an inheritance 
from his lay relatives, and he becomes s> because 
of the religious usages affecting monkhood. AR. L. 
P. Firł{ v, U Po KYAING Rang. 673 FB 
————— Rahan, purchase by. SER Contract Act, 1872, 

8, 23 673 FB 

Re acquisition of property by rahan, tf 
contemplated by rules of Vinaya. 

Tha rules of Vinaya do not contemplate the 
re~acquisition by purchase or gift of property‘which 
the rahan has been divested of on his ordination, 
If the acquisition is made, the matter is one for 
the notice of the ecclesiastical authorities and not 
of the Courts. A. R. L, P. Frem v. U Po Kraina . 

Rang.673 FB 

Vinaya, if has force of law. 

What is contained in the Vinaya is the law laid 
down by Lord Buddha for the guidance of the 
members of the Sangha inasmuch as the breach of 
any of the sulee is visited with punishment 
Looking from another point of view, the rules cons 
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tained in the Vinaya have the force of Oustomary 
Law inasmuch as they have become hallowed by 
practice and usage forover 2,000 years. Hence the 
Vinaya may be termed the ecclesiastical Code of 
the Buddhist monks of Burma. A. R. L. P. Ries 
v. U Po Kyana Bang. 673 FB 


C. P. Debt Conciliation Act J of 1933), 8. 12—. 


Scope—Settlement by land, if 

contemplated. 

Section 12 of the O. P. Debt Conciliation Act 
contemplates a settlement by way of payment of 
money and not by transfer of lands. SYED AHMAD 
v. Ram Goran ‘ Nag.478 
C. P. Tenapcy Act il of 1920), ss. 49, 110—S. 49, 

whether has retrospective effect in respect of leases 

of sir land validly granted under old Act by er- 
proprietor when he was proprietor—Such rights, 

af saved by s. 110. 

Section 49, ©. P. Tenancy Act, has no retrospec- 
tive effect in respect of leases of sir land, validly 
granted under the old Act by an _ ex-proprietor, 
when he was proprietor. The leases and righis 
acquired by the tenant under theold Act are express- 


transfer of 


ly saved by s. 110 of the present Tenancy Act 
Onupaman SINGH Vv. KamrTanata Nag. 695 
Calcutta High Court Rules, rr. 37,38. See 


Oivil Procedure Code, 1508, s. 73 444 
Caste Disabilities Removal Act (XXI of 1850). 
Ses Muhammadan Law 75 


Child Marriage Restralnt Act(XIXof 1929), 
88.8, 10—Issue of process in case under s. &, 
without holding enquiry under s, 10—Legality of. 
A preliminary enquiry is absolutely necessary 

before the Court can take ccgnizance of an offence 

under the Child Marriage Restraint Act. Section 10 

of that Act is very clear on the point and the provi- 

sions of it aremandatory. Hence the issue of process 
in a case under s 8 without holding an enquiry 
under s 10 is unauthorized by law and must be set 

aside. In re DARAPUREDDI Jacau NAIDU Mad. 581 

——-s.9. Sre Limitation Act, 1908, s. 14 595 


Civil Procedure Code (Act V of i1908)— 
Interpretation of Code—Conflict between body of 
Code and Schedule—Which prevails. 

The scheme of the Code of Oivil Procedure is to 
make its body confer jurisdiction and the Schedules 
to detail the mode in which that jurisdiction is to 
be exercised. Therefore if there is any conflict be- 
tween the body and the Schedules, the former must 
prevail. RAMDAYAL v. SREODAYAL Nag 128FB 

Sa 2—Judgment— Mortgage sutt—Passing of 
preliminary decree—Decree-holder applying for 

-final decree and judgment-debtor applying for 

extension of time—Both applications heard together 

.—Court on May 8, 1935, making diary note rejecting 

judgment-debtor's application and ordering final 

decree to be drawn up— Judge signing typed 

decree form on reverse onJune 29, 1935— 

Application for execution made on June 25, 1938 

—Diary note held amounted to judgment and 

application held time-barred, 

„A preliminary decree for sale in a mortgage suit 
was passed ‘on August 24, 1931, Early the next 
year, 1938 the Court had before it two applica- 
tions, one filed by defendant asking for more time 
in which to pay the decretal amount, and one filed 
by the mortgagee asking for a final decree for sale, 
The two applications were heard together, and on 
May 8, 1935, the Judge recorded in the diary the 
following note: ‘No enlargement of time can be 
given....,...... .. Draw up final decree as applied for 
by the decree-holder.” A final decree for sele was 
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drawn up and signed. “As the Oourt had no print- 
ed decree form, a form was typedout and filled 
up. It did not contain the usual note at the bottom. 
“Given under my hand and the Seal of this Oourt 
this.........day"; but atthe bottom of the reverse was 
merely the signature of the Judge with the words 
“ Sub-Divisional Judge, Insein, June 29, 1935." On 
June 25, 1938, the decree-holder applied forsale of 
the mortgaged property, and was met with the 
objection that the final decree was passed on May 8, 
1935, more than three years before the date of the 
application for sale : 

Held, that the diary note of May 8, must be 
regarded as a judgment within meaning of s. 2, 
The decree which had no date of its own must, by 
virtue of O. XX, r. 7, Civil Procedure Gode, be 
held to bo dated on the day on which judgment 
was pronounced, ù. e,, May 8, 1935, and this being 
so, the applivation for execution was time-barred. 
G. M. Eusoor v. S. V., 8. T. Cuzrtyag FIRM 

Rang. 894 

ss. 2 (2%, 47 — Decision that executing Court 

had jurisdiction to hear objection application of 
judgment-debtor under 3, 47—Orderis appeaiable 

under 83, 2 (2) and 47. 

If an order passed ia execution proceedings de- 
cides u question relating to the rights and liabi- 
lities of the parties with reference to the relief 
granted by the decree, it falls within the scope of 
s. 4 , Civil Procedure Oode, and 1s a decree. But 
orders thas ara merely incidental and refer to the 
conduct of the proceedings are not within the 
section. The decision, that the Court had power to 
hear the objection, is an order which finally and 
conclusively determines, so far as the Court passing 
such order is concerned, a very important and sub- 
stanstial right which according to the decree-holder, 
the Court had no jurisdiction to make. The deci- 
sion is one of substance and is not an ordinary 
interlocutory order, or one merely incidental to the 
conduct of the proceedings. In fact, the assumption 
of jurisdiction where the Court has no jurisdiction 
is a decision which can be said to be more im- 
portant than any other decision except a decision 
on the merits. It follows that the order is one 
which is appealable under s. 2 (2) and s. 47, Civil 
Procedure Code, LLO0OYDS BANK, Lrp. LAHORE v, 
KEMAT BIBI Lah. 697 
S. 9—Jurisdictton of Civil Courts to decide 

questions of ritual in temple—Such jurisdiction, 

when can be exercised—Suit by plaintiff asking 

Court to prescribe set of rubrics to be foliowed at 

time of worship in temple~—Maintainability of in 

Civil Court. 

The Civil Courts in India have no ¢cclesiastical 
jurisdiction and they cannot decide questions of 
ritual except in so far asthe decision of such 
questions is a necessary incident to the -decision 
of civil righis, a right to worship in a particular 
temple is a civil right and a right,to perform a 
religious office to which obligations and emoluments 
areattached is also a civil right. It has been 
recognized that the Court in adjudicating on a right 
of worship or a right to a religious office not 
infrequently is obliged to decide incidentally 
questions of ritual but it follows that the Oourt will 
not, on a mere pretence that a right to worship has 
been infringed, arrogate to itself a jurisdictién which 
it does not possess to prescribe forms of prayer, 
rights to religious precedence and questions of that 
nature. 2 
“Where the right of the plaintiffs to take part in 
the adyapakam worship has beep not only recognized 

s 
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mirasidars to conduct the adyapakam service has 
also been established by judicial decisions and the 
Oourts have settled, with such definition as is 
necessarily incidental tothe establishment of the 
civil right both of the mirasidars and of the 
ordinary worshippers, the ritual which it is the 
duty of the office-holdeérs to observe, the plaintiffs 
are not entitled toask the Court to go further than 
this and prescribe a complete set of rubrics which 
shall establish preciselythe prayers to be used, the 
positions to be occupied by the various classes of 
worshippers, the time when the service is to begin 
and cease and the precise manner in whichitia to 
be conducted. The Civil Courts have neither the 
power nor the duty to attempt to draft a prayer 
book for the temple and have therefore no juris- 
diction to prescribe the modes of worship, prayers 
and religious precedence where no question of civil 
rights really arises. M. APPADORAI AYYANGAR 9. 
P. B. ANNANGARACHABIAR Mad, 258 
S, 9—T hree sisters succeeding to residue of 

father's zeminduri under will—lildest appointed 
manager for collecting accounts and profits and 

` distributing them between sisters and also for 
controlling household and paying household expenses 

—Suit by one sister against her for accounts of 

profits received during certain period—Suit, if 

cognizable by Civil Court ~Limitation applicable 

—Limitation Act (1X of 1908), Sch I, Arts. 89, 62. 

Where there isa settlement which makes provision 
for a distribution of profits, different from that to 
which co-sharers are entitled under the Agra Tenancy 
Act, no action under ss, 226 or 227, Agra Tenancy 
Act, will lie and the rights of pirties under the 
settlement must be vindicated inthe Oivil Gourt. 

Three sisters succeeded to the residue of their 
father's zemindart estate under a will. The eldest 
Sister, in the terms of the will, was appointed 
managerof the property. Her duties, however, were 
not confined merely to collecting accounts and profits 
of the propeity and dividing them between herself 
and her sisters; she was entrusted with the task of con- 
trolling the household and paying houaehold expenses, 
She was not directed merely to ingather profits of the 
property and divide the same in three equal shares 
between herself and hersisters, In short, she managed 
the property under an arraugemeat or settlement set 
forth in the will itself. Oneof the sisters filed a suit 
against the managiag sister for accounts of profits 
received by her during & certain period: 

Held, that the Civil Court had jurisdiction to try 
the suit. 

Held, also that any money which was ingathered 
by the defendant in the course of her management of 
the estate which was entrusted to her care under her 
father's will was not money received by her for the 
use of anyone else. It was true that she was directed 
to make certain payments out of her collections, but 
it cannot be maintained in the face of the plain terms 
of the will that what she collected she collected for 
the use of someone els; so the Art. 62, Limitation Act, 
jad no application. The defendant, under the terms 
of the will, clearly was in the position of a factor or 
agent managing the estate on behalf of someone else 
within the meaning of Art. c9, which Article applied 
to the case. ASHARFI Kuga v. kam Peargy Ali. 584 
mi, 9, Expl. 92—Haclusion of individual 

worshipper from particular position during worship 

én temple, whether bars right of whole community 
to worship in that postribn. 

The exclnsionof one ortwo individual wor 
shippers from a particular position during worship 
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ina temple cannot have the effect of barring {tho 
right of the whole community to which those indivi- 
duals belong to worship in that position if the- 
right claimed were a civil right, such as could be 
established in the Oivil Courts. M, APPADORAL 
AYYANGAR v. P, B. ANNANGARAGJARIAR Mad. 258 
——5. 11. Sau Res judicata 432,689 


$.11—Court trying former suit must be 
competent to try swhsequent suit. 

A suit cannot be barred by res judicata by reason 
of the decision in the previous suit, if the Court 
which tried it is not competent to try the subsequent 
suit. Forthe bar of res judicata under s. 11, Uivil 
Procedure Code, to apply one of the essential goenditions 
is that the Oourt which decided the former suit must 
be competent to try the subsequent suit. 

Even under the old law thoughs. 74, Transfer of 
Property Act was by its terms limited to any second 
or other subsequent mortgagee paying off the next 
prior mortgagee, the right of subrogation could be 
claimed by persons aud under conditions other than 
those mentioned ing. 74. Subsequent mortgagee who 
advanced money to the mortgagor with which the 
dacres of the prior mortgagee is paid off, is entitled to 
subrogation against an intermediate mortgages. 
Kamuapati Devi». Jagesuwak DAYAL Pat. 400 
—s. 11, Expl. 4. Sze U. P. Land Revenae 
Act, 1901, s. 36 471 


—ss. 11 and 47. Sea Adverse possession 
482 


——— 58, 11, 60 (1) (c)—Ezrecution of decree 
aguinst Hindu father—Ancestral house sold— 
Father's objectionthat he being agriculturist, his 
house was not liable to be sold, dismissed for. 
default—Sutt by minor sons agatnst decree holder 
to restrain him from interfering with their 
possession of the house, held not maintainable, 
The karta or the head of a joint Hindu family re- | 

presents the interests of all the members of the’ 
family ina litigatioa in which an interest of the 
family is inyolved and no representation order is 
necessary to make absent members of the joint 
family liable under the decree passed against the 
head of the family. 

An ancestral house was sold in exesution of a 
decree against a Hindu father. He objected under - 
s. 60 (1) (e), Civil Procedure Oode, that he being 
an agriculturist, the house was not liable to be 
sold. The objection was dismissed for default : 

Held, that the sale of the house was binding on 
his minor sons and a suit by them to restrain. 
the decree-holder from interfering with their pos- 
session of the house was not maintainable, THAKUR 
DIN v. Stra Ram All. 434 F B 


S. 24—Suit transferred from Small Causes 

Court to Munsif's Court, the Judge of former Court 

having been transferred from place and not having 

been replaced—Hffect. 

A suit was inssituted in the Gourt which had 
the power to deal with if as a Court of Small Causes. 
Tne Judge was transferred and was not replaced by. 
any other officer. The suit therefore went tothe Uourt 
ofthe Munsif who decided it. The auib was trans- 
ferred to him by the District Judge in pursuance of a, 
letter from the High Uourt Registrar: 3 

Held, that the Munsif must be deemed to have been 
acting as a Uourt of Small Cduses under the pro- 
visions of 3. 21, Civil Procedure Oode, ANANT PRASAD 
Singav. O.uwnnu Tewari All. 426 
—+—~§. 24—Sutt valued at Rs, 238 instituted in 

Oourt having small cause powers upto Ra, 300—Suit 
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transferred to another Court under s. 24, having 

small cause powers up to Rs. 160 only—Latter 

Court, if can try it. 

A suit valued at Rs 238 and odd was first instituted 
in the Court of the Munsif with Small Cause powers 
upto Rs. 300, but was subsequently transferred by the 
District Judge under s. 24, Civil Procedure Code, ‘to 

another Qourt with Small Cause Court jurisdiction up 
to Rs, 100 only: 

Held, that the latter Oourt had jurisdiction to try 
the suit after it had been transferred to that Court 
_by the District Judge under s. 24, Oivil Procedure 
Code, even though that Court was not vested with 
Small Cause Court powers over Rs. 100. BARADA 
Kanta BANERJEE V. Jirenpea NATH MUKHERJEE 

Cal, 264 


S$. 34—Interest—Held Court used discretion 
in reducing rate, wisely. 

Where the customary rate of interest which was 
charged from the borrowers was in the neighbourhood 
of what was charged by the plaintiffs, and it also 
appeared to have been proved that compound interest 
was calculated only when the debtor came to meet 
his hisab on the Dewalifor each year and the Court 
reduced it to 1} per cent. simple : 

Held, that the Court had discretion in the matter 
ag clearly provided in s. 34, Civil Procedure Code, 
and that that discretion was wisely exercised. MADRO 
Prasad v. Gourt Dutt GANESA Lan Pat. 179 b) 


-$8.39,47—Court in which execution ig 
pending issuing certificate for simultaneous 
execution to proceed in that and transferee Court 
on certain conditions—Judgment-debtor should 
be heard—Order is judicial and not ministeriai— 
Order passed without hearing judgment-debtor, 
must be vacated. 

It is indeed true that a mere order transmitting 
a decree for execution to another Court might be 
‘said to be a purely ministerial order in the sense 
that it ie an order that the decree should be sent to 
the transferee Court. Where, however, a Court in 
which execution proceedings are pending grants a 
certificate allowing a simultaneous execution pro- 
ceedings to go on in both the Oourts, 4. ¢., in that 
Court and inthe transferees Court, on certain con- 
ditions, such an order cannot be regarded as ‘pure- 
ly ministerial. Where the Court has to exercise 
its discretion in passing an order and especially 
where the judgment-debtor is affected by the exer- 
cise of such discretion, it must be regarded as a 
judicial order before the making of which the judg- 
ment-debtor is entitled to be heard. The order also 
comes under s. 47, Oivil Procedure Uode. If it is 
passed without hearing the judgment-debtor, it is 
an illegal order and must be vacuted. On the 
general principle of law, whenever any judicial 
order is to be made by the Court, it cannot be 
made without hearing the party to be affected by 
that order. Laxsuman HARI KANHERE v. V, G. 
VIRKAR Bom, 333 








- -8. 39 (2)—Words “competent jurisdiction", 
meaning of, explained. 

The words ‘competent jurisdiction’ in s. 39 (2), 
Oivil Procedure Code, refer toterritorial and pecuniary 
jurisdiction to deal with the decree and do not mean 
competency to try the original suit ; otherwise, it 
would follow that where an award had been filed 
under the Arbitration Act and was sent to 8 place to 
which the Arbitration Act did not apply, there would 
be no Court competent to try the original suit and 
therefore no Court competent to execute the decres, 
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This could hardly be the mesning or intention of the 
Legislature. Fina Ranga Kissan-Rup Lat v. BOMBAY 
Co., LTD., AMRITSAR Lah. 241 
- 8. 47, 
Sze Civil Procedure Code, 1908, s. 2 (2) 697 
Sze Civil Procedure Oode, 1908, s. 39 333 
Sze Civil Procedure Code, 1908, s. 145 495 
8.47—Decree in partition suit not engrossed 
on proper non-judicial stamp—Sale in execution ts 
nullity—Decree-holder applying for having decree 

80 engrossed—Order of Court, if one under s. 47 

—If appealable. 

Where a decree in a partition suit which is a final 
order is not engrossed on a proper non-judicial stamp, 
there isno valid decree which can be executed. The 
Court cannot sell property in execution, and if any 
saletekes place, it ida nullity and passes no title to 
the auction-purchaser. 

Where in the above case the decree-holder applies 
to the executing Court to have the decree engrossed 
ons proper non-judicial stamp, an order passed by 
the Court on the application is not one unders. 47, 
Civil Procedure Code, and is not appealable. Panprvr 
SaTYANANDAM v, PARAMKUSAM NAMMAYYA 33 
S. 47—Ezxecution sale—Objection to—Locus 

standi. 

The mere fact that the exonerated petitioner is 
an undivided member of the co-parcenery of which 
the judgment-debtor, whose interests are sought to 
be sold is also a member will not suffice to give 
the petitioner a locus standi to maintain an ap- 
plication objecting to such a sale. Kaza PARAN- 
DHAMAYYA V, SURAPANEMI VEERAYYA Mad. 647 
———— 8. 47~—Separate suit by  decree-holder 

auction-purchaser, for possession, tf barred by s, 47. 

Where a decree-holder, who is himself the auction- 
purchaser at a Court sale held in execution of hie 
decree, seeks to get possession of the purchased 
property, he does not do so in execution of his dec- 
ree but by virtue of the title acquired as purchaser, 
his claim based on such title not relating to the 
execution, discharge or satisfaction of the decree 
and the provisions of s. 47, Oivil Procedure Code, 
therefore not preventing his instituting a suit for 
possession. SARDAR Man v. Karfan Sines Lah, 475 
s. 47, O. XXI, r. 2—Order rejecting 

application for adjustment after disposal of 

execution, if appealable. 

An appeal against an order rejecting an 
application for adjustment filed after the application 
for execution of an award decree is disposed of, is 
Competent. Such an order comes under s. 47, Civil 
Procedure Code. Narayan DATTATRAYA KULKARNI V. 
MURLIDHAR PUNAMOHAND MARWADI Bom 419 
8.47, O. XXI, rr. 58, 63—Party against 

whom no relief is claimed, if proper party to suit, 

is party to suit for purposes of s. 47—Objections to 

attachment, by such party, in execution of decree 

in that suit dismissed under O. XXI, r. 58— Party's 

remedy, whether by appeal or by suit under 
0. XXI, r. 63. : 

Section 47, Civil Procedure Code, is not necessarily 
confined to disputes between decree-holders on the 
ons side and judgment-debtors on the other, 

A person who is made a party to the suit and is a 
proper party but no relief is claimed against him, he 
must, by the Explanation appended tos. 47 Oivil 
Procedure Code, be deemed to be a party to fhe suit 
for the purposes of that section, though he may not be 
a judgment-debtor. Hence ifobjections torattachment 
of certain property filed by such party in execution 
of the decree passed in that suit are dismissed, the 
remedy of the party is only by way of appeal and Rot 
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by a snit under O. XXI, r. 63, even though his 
objections may have been dismissed under O. XXI, 
r. 58. MALAK Omand v. Firm HARI OHAND-KISHEN 
- BAND Lak. 816 
8.47, O. XXI, rr. 66, 92—In execution of 
mortgage decree against legal representative of 
mortgagor personal property of legal representative 
wrongly included in sale proclamation, and sold 

—Sale confirmed and sale certificate issued —No 

objection at any stage—Separate suit to recover 

property held barred. 

n execution of a decree for sale of certain 
mortgaged property obtained against the legal 
representatives of the mortgagor, certain property 
belonging personally to the legal representative was 
wrongly entered forsale as part of the mortgaged 
property and was sold inexecution of the decree 
No objection was takento this incorrect description 
in the sale proclamation and no objection was taken 
by the owner of the property at the time of sale 
and no objection was taken when the sale was 
‘confirmed and a certificate was granted to the 
decree-holder, Nor was any application made to 
the execution Court for correction of the sale 
certificate : 

Held, that a separate suit by the judgment-debtor 
for recovery of the property was barred, because 
the objection should have been taken in the execu- 
tion Court under s. 47 or O. XXI, r.66 or r. 92, 
Uivil Procedure Code. RAHIM Buxssy v. KISHEN 
Lat All. 415 


——s, 47, O. XXII, rr. 12, 3, 4—Order on 
application to bring legal representatives of 
deceased decree-holder on record, if jalis under 
8. 47—Whether appealable—O. XXII, rr. 12, 3, 
tf apply. hens 
An order passed on an application in execution 

for bringing the legal representatives of the deceas- 





ed decree-holder on record, falls under s.4%/, Oivil . 


Procedure Code, and is appealable and provisions 
of O. XXII, rr. 12, 3 and 4 are not applicable, 
Goprsal v. CoURERMAL MULOBAND Sind 717 


8.47, O, XXXII, r. 3— Recitation in decree 
of termof compromise that exchange of plots not 
relating to suit had taken place between parties 
—This portion, whether operative—lEnforcement 
of the agreement by separate suit. 

The operative part of the decree confined to the 
subject-matter of the suit can be enforced between 
the parties under s. 47, Civil Procedure Oode, but any 
agreement as to matters extraneous to the suit can 
only be enforced in a separate suit. 

‘A mere recital in a decree of a fact which has 
already taken place ig not necessarily a part of the 
deoree as it does not necessarily amount to any adjust- 
ment of the rights of the partiesto be affected by the 
decree. Where, therefore, a decree merely recites 
term of compromise that exchange of plots not relat- 
ing to the suit had taken place between the parties, 
this portion of decree is not operative and an agree- 
ment relating to these plots can be enforced ina 
separate suit, But no special result accrues from the 
mere recital of this part of the compromise in the 
decree andisno bar to the Court investigating the 
question of title of a party to one of the plots. 
BaALEsAR Misir v. Taxesar MISIR All. 304 
i *3. 48—Limitation provided for in 8.48, 
4 period of limitation within meaning of 8.78 (2), 

rovincial Insolvency Act (V of 1920). 

If the law fixes a perio’ of time after which a 
guit or other proceedings isnot to be entertained 
by the Oourt, the period so limited’ is etymologically 
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a period of limitation and as such s. 48, Civil 
Procedure Code does not enact a rule of limitation 
and it is in this sense, that this expression has 
been used in s 78 of the Provincial Insolvency 
Act. KALYANASUNDABAM PILLAI v. VAITHILINGA 
VANNIAR Mad. 337 
s. 51 ‘as amended by Act XXI of 1936) 

— Judgment-debtor agriculturist—- Cougs while 

determining his capacity to pay decretal amount, 

whether can take into account his agricultural 
lands and residential houses. 

In the Explanation appended to the Proviso newe 
ly added to s. 51, Civil Procedure Code, it is ex- 
pressly stated that while calculating the means of 
the judgment-debtor for the purposes of el. (b) any 

roperty which by or under any law or custom 
having the force of law forthe time being in force 
is exempt from attachment in execution of the dec- 
ree shall be left out of account. The execution 
Court cannot, therefore, while determining the ques- 
tion ofthe capacity of the judgment-debtor to pay 
the amount of the decree, take into account his 
agricultural lands and his residential houses if he is 
an agriculturist. ABDUL HAMID v AMRIT LAL 
Lah. 133 
an ——6, 51—Decree against member of Legislative 

Assembly —Receiver of his salary, whether can be 

appointed, 

Per Derbyshire, C. J.—Members of Legislative 
Assemblies must satisfy their debts like other 
people but there are grave objections to the 
appointment of a Receiver of the salary of a member 
of the Legislative Assembly, although it can be 
done ina proper case if no other remedies are avail- 
able to the decree-holder. SATYAPRIYA BANERJEE V. 
KUNDANMULL BABU Cal. 818 
—s, 51,0 XXI, rr. 30, 64, Sch. Ili, Para, 11 

—Sale of judgment-debtor's property without 

attachment— Validity of. ~ 

A person obtained a compromise decree against 
a judgment-debtor for payment of a sum of money 
and the judgment-debtor consented to his property 
being attached. But there never was in fact any 
attachment. However the Court made an order for 
asle and sent the record to the Collector under 
s. 68, Civil Procedure Code, and the Collector sold 
the properties in dispute to the judgment-oreditor 
in execution of his decree, while the same was 
privately sold by the judgment-debtor to the appel- 
lants who sued for declaration and injunction: 

Held, that rr. 30 and 64 of O. XXI, Civil Proce- 
dure Code, did not limit the powers given by s, 91 
to sell without attachment, the absence of which 
did not ¢itiate the sale nor was the judgment- 
creditor guilty of any irregularity. NAMDEV KRISHNA 
OBHAUDHARI Y. GovanDuaN NANABa AI QUJABATHI 

Bom. 457 

————8. 64—Alttachment in execution by decree- 
holder—J udgment-debtor entering into settlement 
with subsequent decree-holder and creating charge in 
his favour on attached property—Settlement drawn 
in form of award—Vatidity of transaction—First. 
decree-holder, purchasing property tm execution. 
gale, and having notice of charge, 47 estopped from 

questioning validity of charge. e y 

The meaning of a “private transfer” in s. 64, Civik 
Procedure Code, ia a transfer which is, brought about 
solely by the act of parties and not as a result of, any 
judicial decision. A device to invest a privat 
arrangement between the parties with the appearance 
of a, public‘sdjudication is in itself a collusive, though 
not necessarily a fraudulent transaction. In every 
case, the Court must look atthe substance of the trans. 
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action, Tf in reality there has been a transfer by 
. the private act of the parties, it does not cease to be 8 
private transfer by being given the appearance of a 
public adjudication. 

Where the decree-holder had attached property 
in execution and the judgment-debtor entered into a 
settlement creating a charge on the attached property 
in favour ofa subsequent decree-holder, and the trans- 
action wis drawn in the form of an award: 

Held, thatit was essentially a private transaction 
and was consequently void unders. 61, Civil Procedure 

lode. 

Held, also that the former decree-holder was not 
estopped from questioning the validity of the charge 
when he, gyirehased_ the property in execution, with 
notice of the charge. Damopar Suxram MARWADI v. 
KASHINATH BHIKAJI ZENDE Bom. 313 


8. 64—Claim of attaching creditor, whether 
enforceable under attachment after vesting of 
property in Receiver—Whether objection under 
s. 64 is within scope of ss. 4 and 53, Provincial 
Insolvency Act. 

Quaere.—It is doubtful whether the claim of an 
attaching creditor can be said to be enforceable 
under the attachment after the property had vested 

‘in the Receiver, and equally doubtful whether an 

objection based upon s. 64, Uivil Procedure Code, 
is properly within the scope of s. 4 or s. 53, Pro- 
vincial Insolvency Act. NAGENDRA Natu Kar SaRKAR 
v. PrRAMOTHA Nata Guaa Cal. 635 
——— 8. 73— Five ner cent. compensation paid to 
auction-purchaser, if can be treated as asset of 
judgment-debtor available for distribution. 

Per Manohar Lall, J. (Obiter).—The five per centum 
of compensation which is paid to the auction-pur- 
chaser isnot in payment of a debt due to the auction- 
purchaser, It is a statutory payment in order to 
ensure the setting aside of the sale, The auction- 
purchaser is never executing any decree and nothing 
is due to him from the judgment-debtor the amount 
which is being paid by the judgment-debtor as a 
part of the statutory requirement is not being paid by 
him to his creditor and therefore it cannot be called an 
asset available for distribution. SATNARAIN Prasap 
UHAUDHURY v, MARABIR PRASAD OHAUDHURY Pat, 409 


— ~-~ 8.73, O. XXI, r. 48 (2)—Calcutta High 
Court Rules, rr. 37, 38—Rateable distribution, if 
applies to attachments of salaries—Attachment of 
salary—Rateable distribution— Protection. 

Order XXI, r. 48, Civil Procedure Code, cannot 
override the substantive provision in s. 73 in the 
earlier portion of the Code, and therefore rateable 
distribution applies to attachments of salary which 
is attachable even though it is already under 
attachment by reason of O, XXI, r. 48, 

A certificate from the Registrar must be attach- 
ed to an application for payment out and unless 
the certificate shows blank no application for 
payment out ex parte can be made under r. 37 
of the Calcutta High Court Rules. Where it is 
not blank, the applicant must apply for rateable 
distribution under r. < In such case, notice, 
unless dispensed with by the Court, must be given 
to all persons whose names appear in the Registrar's 
certificat® It is only when this is done that the 
applications for attachment made by those other 
persons can be challenged. The Registrar's certifi- 
cates is intended, to show subsisting attachments, 
The fact that there has been a particular decree 
which has been transferred to another Court does 
not affect the matter for the purpose of the certif- 
cate, and for purpose of rateable distribution it re 
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mains a subsisting application for attachment. 
Honexonce & SuanGuar BANKING CORPORATION 2, 
PARESH Lan Roy Cal, 444 
s. 73, O XXI, r.55—Mere deposit, if 

satisfies decree— Rateable distribution ordered— 

Entire decree of attaching  decree-holder not 

satisfied—Attachment, if continues. 

Per Manohar Lall, J.~The Legislature has never 
stated that a mere deposit will satisfy the decree. 
Ordinarily a decree will be satisfied if the deposit 
is made ofthe amount of the decree and there is no 
obstacle whatsoaver in the decree-holder receiving it. 
In cases where the law intervenes and directs that 
although the full amount was intended to be paid to 
the decres-holder, but it has to be diverted by reason 
of s. 73 or some other provisions of the Code, obvious! 
the decree has not been satisfied in full even thoug! 
there had been a deposit of the full decretal 
amount. Olause (a) of r. 55 ought to be read insuch 
a way so that the provisions of s. 73 and O. XXI, r. 55, 
do not conflict with each other. Where therefore 
a sum paid by the judgment-debtor to satisfy decree of 
attaching crediwr is made available for rateable dis- 
tribution among other creditors, the entire decree of 
attaching creditor is not satisfied and the attachment 
therefore continues SatnaraIn PRASAD OHAUDHURY Y, 
MAHABIR Prasap Osaupi0Rry Pat. 409 

s. 73, O. XXI, rr. 55, 89 — Money 
voluntarily paid into Court by judgment-debtor to 

satisfy decree under execution, tf covered by s. 73 

—Such sum paid in Court to satisfy decree of 

attaching creditor is asset available for rateable 

distribution 

By the use of the words “where assets are held by 
a Court’ in s. 73, Civil Procedure Code, the Legis- 
lature has considerably enlarged the scope of the 
section and it is no longer permissible to hold that 
rateable distribution must be confined only to those 
cases where assets are realized by sale or by some 
other process of execution. The words of the new 
section are wide enough to cover not only the money 
which a judgment-debtor is compelled to pay, but 
also money Voluntarily paid into Court by him to 
satisfy a decree under execution. The words “assets 
held by a Court” obviously mean any fund in posses- 
sion of a Court or at its disposal which may be 
applied by it for the payment of a judgment-debtor's 
debt. ; 

Section 73 being imperative, it is obligatory upon & 
Court to distribute rateably the assets held by it 
(irrespective of how they came into its hands) among 
all the creditore who are entitled to the benefit of 
this section. Theassets are so distributable by the 
operation of law and there is nothing in this section 
or any other provision of the Oode to show that the 
Court must deal with them in accordance with the 
wishes of the judgment-debtor. When therefore there 
are several decrees outstanding against a judgment- 
debtor, and all the requirements of s. 73 are complied 
with, the judgment-debtor cannot prevent rateable 
distribution by merely earmarking his payments for 
the benefit of one of the decree-holders. Therefore a 
sum of money paid by the judgment-debtor | in the 
Court to satisfy the decree of certain creditors at 
whose instance his property had been attached, is an 
assets available for rateable distribution among other 
creditors. SATNARAIN PRASAD QHOUDHURY V. MAHABIR 
Prasap ÜHOUDHURY Pat. 409 
——s. 79—Appeal preferred on April 31, 1937, 

describing respondent as ‘Secretary of, State for 

India in Council’ — Mere addition of words ‘for 

India in Council, held mere misdescription not 

justifying dismissal of appeal, ` 


. 
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A suit against the Secretary of State for India 
in Council was dismissed on March 31, 1937, On 
April 27, 1937, a memorandum of appeal was pree 
sented in which the respondent was again describ- 
ed as “the Secretary of State for India in Council, 
through the Collector. The appeal was dismissed 
on the ground that the respondent, as described, no 
longer existed in the eye of the law when the appeal 
was presented : 

Held, that although the description of the res- 
pondent as ‘the Secretary of State for India in Coun- 
cil’ was inconsistent with the provisions of s. 179, 
Government of India Act, 1935, yet the mere addi- 
tion of the words “for India in Oouncil ” did not 
justify the dismissal of the appeal, as at the worst 
it could only be construed as a misdescription of 
the respondent for which serious consequences of 
dismissal should not follow. Supzspan SAMUNDAR 
KEAN v. SEORETARY OF STATE Lah. 59 


8 89—S. 89, scope of —If exhaustive. 
Section 89, Civil Proceddre Oode is intended to be 
exhaustive inall cases in which the parties choose 
of their own free will to adopt a reference to 
arbitration asthe method of setting their disputes. 
The parties are not forbidden by thesection to 
adjust their difference by recourse to a third party. 
But unless the procedure prescribed in Sch. It is 
followed, there can be no award enforceable there- 
under in the strict sense of the term; nor can there 
be any adjustment of the dispute by lawful agree- 
ment by reason of a submission alone or unless the 
third party to whom they have recourse brings them 
in fact to an adjustment by lawful agreement. Mauna 
Huay v. U Ge Rang, 343 FB 


s, 89—Words “any other law for the time 
being in force” whether include O. XXIII, r. 3. 
The words “any other law for the time being in 

force” in s. 89, Civil Procedure Code, do not include 

O. XXIII, r. 3. The words mean an enactment 

relating to arbitration and cannot be construed to 

mean some other part of the Code itself, Mauna Hay 

v, U GE Rang. 343 F B 


———-8. 89, O. XXIII, r. 3—Award made by 
arbitrator privately appointed by parties to 
pending suit, whether can be recorded as adjust- 
ment by compromise, 

The word “compromise “ in O. XXIII, r. 3, Civil 
Procedure Oode, standing by itself is wide enough 
to embrace an award made by an arbitrator pri- 
vately appointed by the parties toa pending suit, 
but the words “or any. other law” ins, 89 though 
capable of different interpretation, do not include 
O. XXIII, r. 3. Where, therefore, reference to arbi- 
tration is not in accordance with the provisions of 
Sch. Il; suĉh an award cannot be recorded as an 
adjustment by compromise under O. XXIII, r. 3, 
as the policy of the Code is to prevent parties 
coming to Courtsfor a settlement of their disputes 
from withdrawing from their jurisdiction except in 
the manner ‘provided by the Oode. RAMDAYAL 9, 
SuEopayaL Nag. 128 F B 
————-$. 92. Sze Civil Procedure Code, 1908, B {i 


8. 92— Relief claimed by plaintif in effect 
nothing more than prayer for framing scheme for 
reconstitution of obsolete temple ofice—Consent of 
Advocate-General, if necessary. 

Where one of the reliefs claimed by the plaintifis 
in a suit is, in effect nothing more than a prayer for 
framing a scheme for the re-constitution of an 
obsolete temple office, such a prayer is bad for want 
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of the Advocate-General's fiat under s. 92, Oivil 
Procedure Code. M. Appaporar AYYANGAR v. P, B. 
ANNANGARACHARIAR Mad. 258 
S, 92 (2)—Disputes regarding management 

of public charities referred to arbitration — 

Arbitrator also asked to frame scheme for future 

management—Award passed stating conclusions ase 

to management and framing scheme for future 
management—Suit by one party to embody awardll 

in decree of Oourt—Suit, whether precluded b 

s. 92 (2). i 

The parties were descendants of different branche: 
of a family which had founded various public chari 
ties in the circars. Disputes arose between them andi 
asa result, a muchilika referring thelisputes te 
arbitration was executed by the parties. The arbi 
trator was to investigate the natureof the manage- 
ment of various charitable trusts by the parties in 
the management thereof and he was also asked to lay 
down the nature of the scheme regarding the future 
administration of the institutions. The arbitrator 
passed an award and stated it as his conclusion thar 
management of the choultry had not been blame 
worthy. Asregards future management he drew u 
an elaborate scheme. One of the parties filed a suit 
for the award being embodied in a decree of the 
Oourt : 

Held, that the suit was precluded by the terms o. 
s. 92 (2), Civil Procedure Code, as, by embodying the 
award ina decree of Court, the Gourt would be 
practically framing a scheme forthe management om 
the institutions in question and it would be ar 
evasion of the provisions of the section to allow it te 
be done under the guise of an award when the pro- 
cedure prescribed by s. 92, Civil Procedure Code, has 
not been complied with. . 

Held, also that the award not having dealt witl 
matters not covered by the reference, it was not ope» 
to the Court to separate one portion of the awar 
from another and limit the decree to portion 
thereof. Naram Laxsumixantuam v, Naram RAMA 
LINGAYYA Mad. 17C 
s, 95—Person whose property is ordered te 

be attached before judgment but not actually 

attached, if can claim compensation under s. 95. 

Compensation will only be granted where damage 
has resulted. 

Where only an order of attachment before judg 
ment has been passed but the property bas no 
actually been attached in pursuance of such an order 
it cannot be said that the mere order of attachmen 
has resulted in damages. A person whose property 
has been ordered to be so attached cannot therefor 
claim compensation under s, 95, Oivil Procedure 
Code. A. H. Monampp ISMAIL & Co, v. S.M. Asnaa» 
& Oo, Rang. 174 
ss. 105, 115—-Validity of order settin: 

aside award, if can be attacked in appeal unde: 

8. 105—Such order, if decides case, within meaning 

of s 115, 

The validity or otherwise of an order setting ssid. 
an award affects the decision of the case within th 
meaning of s. 105, as a simple question of jurisdic 
tion would affect the decision of a case ; and hence th 
validity of an order setting aside an` award can b 
attacked in appeal under the provisioĝs of s. 10! 
Oivil Procedure Code. 

Whether an order does or does not decide & cas 
within the meaning of s. 115, Civil ProceduresCod. 
must be considered in each case, and there is D 
anomaly ip holding that an order directing a 
award to to filed does decide a case within tb 
meaning of s, il5, Oivil Procedure Uode, while á 
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order setting aside an award under Para. 15 and fixing 
asuit for final hearing dces not so decide a case. 
Kisutn OHAND OHANGOMAL v. TAKHITRAM TULSIDAS 
Sind 724F B 

—s. 109 (a) (c)—Order passed after calling 
for records under 3. 34,N-W-F.P. Courts 

Regulation — Whether appealable under s. 109 (a). 

Orders passed after calling for the records under 
s. 34 ofthe N.-W F. Province Courts Regulation are not 
passed on appeal. They are passed in exercise of the 
power of superintendence vested in the Court by this 
provision of law. Such an order is not’ therefore 
appealable to His Majesty in Council under s. 109 (a), 

Oivil Procedure Code. Feeoz Saas v. Frem 

BUNDPELKSAND Oyote & Motor AGENCY, NOWSHERA 
Pesh. 169 

s. 109 (c)—Execution sale set aside on 

considerations of facts—Certificate under s. 109 (0), 

af can be granted. 

No certificate under s. 109 (6), Civil Procedure Code, 
can be granted for preferring an appeal to Privy 
Council when anorder setting aside execution sale is 
made on considerations of facts. Feroz Suan v. 





Frem Bunpsenkeanp Cyce & Motor AGENOY 
NowssEea Pesh. 169 
——-s. 115. 
Sze Arbitration—Award 753 
Ser Civil Procedure Oode, 1908, s. 105 724 
Ser Civil Procedure Code, 1902, s. 151 426 


Ses Oivil Procedure Code, 1908, O. XXXII, r. fe 

3 

Sex Revision 281, 371 

s, 115— Arbitration proceeding in course of 

pending suit—Order setting aside award filed by 
arbitrator— Revision, if lies, 

The proceedings for arbiration in the course of 
& pending suit are of an interlocutory character 
and part of the suit itself. No application under 
8, 115 of the Civil Procedure Code, lies against 
the order passed by the Judge, setting aside an 
award filed by an arbitrator. Barjnata v. OHANDIKA 
Prasad Oudh 837 

s, 115—“Case decided’—Order passed in 
assumption of jurisdiction not vested in Court by 
law, whether “case decided"—High Court, if can 
interfere. 

Where the District Judge has arrogated to 
himself the power to interfere in the management 
of a temple by threatening to use the machinery of 
his Gourt for taking severe notice, and in his 
order he expressly says that the Oourt's order has 
been disobeyed and that the Oourt would take 
severe notice of further disobedience in the coming 
year, the proceedings would be a case decided and 
the High Gourt has powerto take action in the 
matter, for a case decided might fall within the 
category of orders passed in the assumption of 
jurisdiction not vested in the Gourt of law. BABURAO 
PrAHLAD Bapve ~v. HARIHARRAO KASHINATHRAO 
KHASGIWALE Bom 556 

s—— 8. 115—Court declining to entertain applica- 

tion due to misapprehension of true effect of 

rules of the Code—Revision, if competent. 

Where the Court declines to entertain an applica- 
tion dueto a misapprehension ofthe true effect of 
atatut&ry rules contained in the Oivil Procedure Oode, 
there is a refusal or failure to exercise the jurisdic- 
tion vested in him by law or at all events, the exer- 
aise of jurisdiction by the Oourt is vitiated on 
account of material irregularity, and an application 
for revision is maintainable from such an order, 
BANKARA NARAYANA AYYAR V. YEGNALAMSUMI AMMAL 

Mad, 576 
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s. 115 —“Court’—Scheme for administration 
of temple not conferring any authority on 
District Judge inrespect of administration but 
merely stating that Committee can bring irregularity 
to his notice—District Judge, if persona designata 
with special powers 
Where a Judge or presiding officer of a Court, 

as distinguished from the Court itself, is performing 
any function as vested in him, such a Judge may 
be considered as a persona designata or as a person 
described, the description being by his official 
designation, and cannot be regarded as a Civil 
Court subordinate tothe High Court deciding the 
rights between the parties and performing judicial 
functions. In the consideration of the question 
whether a presiding officer of a Gourt is acting as a 
persona designata or as a Court, the important 
point to be investigated is what is the sources of 
his authority. It might also be relevant to consider 
the nature of the proceedings and the action taken 
therein. 

Where a scheme for administration of a temple 
does not expressly or by implication confer any 
authority whatsoever on the District Judge to 
administer or manage or supervise themanagement 
of the institution, but merely states that there is 
nothing to prevent the Committee from bringing any 
irregularity to the notice of the District Judge, 
that is not tantamount to the conferment of 
authority. Consequertly, it cannot be said that the 
District Judge is created a persona designata with 





special powers. BABURAO PRAsLaD BADWE v, 
HARIHARRAO Kas INATHRAO KHASGIWALE Bom. 556 
- ss, 115, 47—Order rejecting auction, 


purchaser's application for confirmation of sile 

if appealable. 

An order rejecting an auction-purchaser’s applica- 
tion for confirmation of the sale is not an appesalable 
matter, nor can it be revised. PaNDIvI SAaTYANANDAN 
v, PARAMKUSAM NaMMAYYA Mad 33 


———s. 115, Sch. |, Para. 15 —Order pending 
suit, setting aside award and eu psrseding arbitration 
—No revision lies. ` 
It follows from the languageof s. 115 that there 

must bea separate record of a case decided by a 

Subordinate Court which could be called for by the 

High Court for the purpose of passing such order as it 

thinks ft. The proceedings for arbitration in the 

course of a pending suit are of an interlocutory 
character and part of the suit itself. The word “case” 
is of a larger amplitude than the word “sujt” and 
would include proceedings under the Guardians and 

Wards Act, Provincial Insolvency Act, Religious 

Endowments Act and Succession Act, ste, 
Consequently, no revision lies against an order 

passed by the lower Court in a pending suit setting 

aside the award under para. 15 of Sch. LE of the Code 
of Civil Procedure and superseding the arbitration, 

This is also clear by reference to s. 104 (1) (a), which 

makes no provision for an appeal against such 





orders. NABI MOHAMMAD KEAN’ v, MonAMMAD 
Ausan Oudh 378 
- s. 141. Sze Oivil Procedure Oode, 1908, 

O, VIL 757 


--—— 8.144—S. 144, applicability. 

Section 144 contemplates a case in which the 
decree, or it may be, the order, of a trial Court has 
been put in execution and the decree or order has 
afterwards been varied or reversed in sppeal, Brite 
Moan SINGH v. RAMESHAR SineH ° Oudh 709 
ss. 144, 15?—Application for restitution 
under s. 144—Limitation applicable is under 

e- e 
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Limitation Act (IX of 1908), Sch. I, Art. 181— 
Time, when runs—Application out of date— 
Inherent powers, if can be invoked. 

An application under s. 144, Civil Procedure Code, 
is governed by Art. 181, Limitation Act, and the time 
for such an application ought to be calculated from 
the date of the decree which, for the first time, 
gives the applicant a right to apply for restitution 
and not from the date of the decision of the last 
appeal, The mere fact that the judgment was chal- 
lenged by way of an appeal which might even- 
tually set it aside, does not operate to suspend the 
running of time. Nor would the Appellate Court's 
decree into which the decree of the trial Oourt 
would undoubtedly merge give the party a fresh 
starting point for limitation. 

So where the application is filed more than three 
years from the date of the original decree, it is 
time-barred, though it is filed within three years 
from the decision of the last appeal. 

In such cases the applicant cannot even invoke 
the inherent powers of the Court under s. 151, Oivil 
Procedure Code. BHABARANJAN Das DEevRI v. NIBARAN 
CHANDRA GUPTA 


ss. 144, 151—Order not strictly under 

BM: but passed under s. 15i1—Appeal, if maintain- 

able, 

When an order which does not strictly come 
under s. 144 has been passed under s. 151, it is not ap- 
pealeble. The right of appeal isa creature of the 
statute and unless there are express provisions of 
law relating to the maintainability of an appeal, 
it would not be correct to say that because an 
appeal is allowed by statute in certain cases, it 
must be allowed by way of analogy in other similar 
eases. An order under s. 151 is not appealable and 
where not only was the application for restitution 
made by the judgment debtors under that section 
but it was treated’'as such by the Munsif who 
dealt with it, no appeal lies against the order of 
the Munsif. Bris Moaan SINGA ~v. RAMESHAWAR 
SINGH Oudh 709 


—8ss.145, 47— Regular suit against surety, if 
barred. 

Section 145, Civil Procedure Code, simply enables 
a party for whose benefit security has been given 
to enforce the surety bond against the surety by way 
of execution to the extent to which the surety has 
rendered himself personally liable, and no more, 
If an orderfor or in the course of execution ismade 
against a surety who is within the ambit ofe. 115, 
he is at liberty to appeal against that order as though 
he were a party to the suit within the meaning of 
B. 47; but in other respects he is not deemed tobe a 
party within s 47. Section 145, therefore, does not bar 
a regular suit °against surety. Buacat Ram Kuanna 





v. MouamMMap BAKHSAH Lah 495 
s. 151. Sze Civil Prozedure Code, 1908, 
sB. 144 30,709 


———8. 151,0. XLV, r. 13—Matter not strictly 
falling under ©. XLV, r.13—High Court, if can 
stay execution under inherent powers—Held, 
under circumstances of the'case, execution should 
be stayed under s. 191. 

The High Court can, in the exercise of its inhe- 
rent power under s. 141, Civil Procedure Code, 
stay the execution of the decree although the matter 
may not be strictly within the terms of O. XLV 
r. 13, 

The defend&nt against whom a decree was passed 
preferred an appeal and alst applied for the stay 

eof the execution of the decree: That application 
ee 


, 
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was dismissed and he applied for leave to appeal 
tothe Privy Council. This application was also 
refused, The defendant then took steps to file an 
application for special leave to appeal and for 
stay of execution of the said Jecres to His Majesty 
in Council. But the praszntation of such applica- 
tion was not possible till the re-opening of the 
session of the Privy Council on January 16, 1939, 
Meanwhile on December 22, 1938, the fPlaintifig 
applied for execution of the decree and that applica- 
tion had been fixed for final orders on January 7, 
1939, The defendant therefore filed an application 
to the High Court with a prayer to make an order 
directing a stay of the execution of the decree until 
be had filed his application for special leg¥g before 
His Majesty in Oouncil and obtained orders there- 
on: 
Held, that in the circumstances of the case, the 
execution should be stayed under the inherent 
powers of the High Court. Jawan RAM GANGARAM 
& Co. v. OoMMISSIONERS FoR Port or OALOUTTA 
Cal. 565 
——_—— 8. 151, 115, O. VII, rr. 11, 13—Jurisdiction 
of Court to accept deficient court-fee, restore 
suit and decree oh claim —Interference by High 
Court, propriety of. É 
A ik wae, within limitation when the plaint 
was presented. But the plaint was written 
upon paper which was insufficiently stamped and 
although the Court gave the plaintiff an opportunity 
to pay the court-fees within a certain time the court- 
fees were not paid and the plaint was rejscted under 
the provisions of O. VIT, r U, Civil Procedure Code. 
Sometime later the plaintiff made an application to 
the Court that he would have paid the court-fees 
within the time allowed but that he had taken ill and 
could not do so. The Court acer pted his contention 
and restored the plaint and decreed the claim: f 
Held, thatthe Court was withio its jurisdiction 
when it restored the suit and once it had been found 
that a liability existed and a decree had been passed 
to enforce that liability, it would not be proper for the 
High Oourt to interfere oP a technical ground of this 
ANT PRASAD BING. v. OHUNNU TEWARI 
nature, ANANT Ta ên 
0. Ii, r. 2—Bond providing payment by 
instalments—Creditor entitled to recover whole 
amount on failure of three consecutive instalments 
— Default made by debtor—Oreditor suing only 
for amount due under instalments not paid— 
Subsequent default—Subsequent suit for amount 
due under fur-her instalments held barred by O. II, 
. 2. h 
IN dehtor entered into a written agreement with 
the creditor for the payment of his debt by monthly 
instalments. The agreement contained a covenant 
that in the event of the failure of the debtor to pay 
three consecutive instalments when the same would 
become due the creditor would be at liberty to 
claim from the debtor the whole of the balance then 
due giving credit to thedebtor of the amount of 
instalments already paid by him to the creditor. No 
instalments were paid, and the creditor filed a suit 
for recovery of ten instalments, which were then 
overdue, and a decree was passed, Subsequently, in 
the next year, the creditor filed anotheresuit for 
the recovery of a further fourteen instalments and 
interest andin defence the debtor raisqd the point 
that thissecond suit was barred by the provisiops 
of O. II, r. 2, Oivil Procedure Oode: 
Held, that the terms of the agreement were 
intendo’ excltsively for the benefit of the debtor. 
There was only one cause of action under the bond, 
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and that was the right of the creditor to recover the 
amount of his debt. 

The creditor must be deemed to have agreed not 
to sue upon this cause of action so long as the debtor 
paid him the monthly instalments and until the 
monthly payments were at least three months in 
arrears, Whenthree monthly instalments were in 
arrears the remedy upon this cause of action became 
enforceable and that was to sue for the whole amount 
of the debt. When the creditor decided to sue for 
ten instalmente only instead of suing forthe whole 
amount due to him he obviously in the terms of 
sub-rule (2) of r. 2, O. II, omitted to sue in respect 
of a portion of his claim which he was entitled to 
make ih respect of the single cause of action arising 
under the bond Consequently, his second suit was 
barred by the provisions of O. IIL, r. 2, Oivil Pro- 
cedure Code. MOHAMED AFZAL 9. MOAMED ISMAIL 

Rang. 425 
—O. Vi, r. 17— Amendment of written state- 
ment, when not allowed. 

It is a cardinal mazim of the law of amend- 
ment that not only that a party should not amend his 
written statement so ag to change the cause of 
action but it should not amend in such a way as 
will take away a valid defence under the law of 
limitation, Nazir Hasay Kuan v. Ganea Din 

Oudh 436 

O. VI, r. 17—Courts must determine rights of 
parties on plaint as presented and not one which 

in tis opinion would be proper—Amendment, cannot 

be compelled—Limitation Act (IX of 1908), Sch. I, 

Art. 142— Plaintiff basing claim on titlek—Defen- 

dant pleading adverse possession —Art. 142 does 

not apply~Burden ison defendant to prove 
adverse possession, 

The Courts must determine the rights of the plain- 
tiff on the plaint as framed by him and not on a plaint 
which isin the opinion of the Judge the proper plaint 
to file. Where the plaintiff basis hisclaim for posses- 
sion on his title and the defendant alleges adverse 
possession, it is not open to the Court to compel the 
plaintiff to amend his plaint sv as to allege posses- 
.Bion and dispossession, 

To the above suit Art. 142, Limitation Act, isnot 
applicable, The burden is on the defendant to prove 
adverse possession, MBHTAB BINGH v. DAYAL SINGH 

Lah. 140 
O. VI, r.17—Suit on pre-note dated August 

9, 1929, inatiiuted on June 28, 1932 — Pronote 

inadmissible as insufficiently stamped — Amend- 

ment of plaint sought by permission to take cause 

of actionon previous pro-note dated Auguat 11, 1926 

—Pilea that debt due under previous note was kept 

alive by endorsement of cancellation made on 

previous note on August 9, 1929— Further plea 
that debt was kept alive by endorsement of payment 
made on July 6, 19382, on suit note—Both 
acknowledgments held valid and plaintiffs’ prayer 
for amendment did not introduce new cause of 
actionand did not deprire defendant of plea of 
limitation—Amendment held should be allowed— 

Plaint— Amendment. 

The granting of an amendment is left to the dis- 
cretion gf the Court under O. VI, r. 17, Civil Pro- 
cedure Code. Asa general rule, leave toamend will 
be granted to enable the Court to determine the real 
question in issue between the parties, provided that 
thé amendment will occasion no injury to the opposite 
‘party except such as can be compensated for, by costs 
or other terms to be imposed by the Cpurt. If it is 
found that the defendant is not deprived of any 
legitimate plea that he can raise including, of course, 











GENERAL INDEX 


` 


&v 


Civil Procedure Code—contd. 


the plea of limitation, the amendment should be 
granted. A 

A suit was filed for the endorsement of promissory 
note dated August 9, 1923. The promissory note 
bore an endorsement on the back of part payment, 
dated July 6, 1932. The plaint was filed on June 28, 
1935, The suit note was insufficiently stamped and 
was inadmissible in evidence under s. 35 of the 
Stamp Act, The plaintiff therefore on July 30, 1935, 
applied for an amendment of the plaint seeking per- 
mission to take his cause of action on the promissory 
note dated August 11, 1926, which had been cancelled 
and superseded by the execution of the suit note which 
was renewal of this note. Thisnote also had been 
filed along with the suit note. The defendant raised 
a plea that the suit was barred by limitation. The 
first acknowledgment relied upon by the plaintiff in 
respect of a pro-note dated August LL, 1926, was on 
August 9,1929, and wasalleged to be embodied in 
the endorsement of cancellation contained in the 
promissory note dated August 11, 1926. The second 
acknowledgment relied upon was that contained in 
the endorsemeftt of payment dated duly 6, 1932, onthe 
suit note dated August 9, 1929. The contention was 
that the endorsement of payment appearing on the suit 
note could be availed of as an acknowledgment of 
liability on the date of endorsement, although the pro- 
note itself was inadmissible in evidence : 

Held, that the endorsement of cancellation on the 
promissory note date) August li, 1926, was valid 
acknowledgment of liability on August 9, 1923, and 
that though the promissory note of August 9, 1929, was 
itself inadmissible, the endorsements of payment ap- 
pearing on it could be availed of as acknowledgments 
of the liability upon the original debt. The debt 
being thus kept alive until August 6, 1932, the date 
ofthe last endorsement, the suit was not barred by 
limitation. The plea of the plaintiff that the suit 
pro-note being insufficiently stamped he should be 
allowed to fall back upon the prior pro-note, if allowed 
would not introduce a new cause of action and the 
defendant could not legitimately plead that he had been 
deprived of the plea of limitation as the cause of 
action remained the same. The amendment prayed 
for could therefore be allowed. VaAKKALANKAN 
Konpanna v. KESANBSDI VENKaTARAYADER Med. 882 


O. Vil, r. 10—Valuation inflated to give 
jurisdiction to Court on regular side~—Plaint, if 
can be returned for presentation to proper Court 
(small causes). 

Where the valuation of the suit is inflated de- 
liberately in order to give jurisdiction to the Munsif 
onthe regular side, the plaint cannot be returned 
for presentation to the proper Court, namely the 
Court of Small Causes, at the outset. It is only when 
theevidence is recorded and the parfies are heard 
that the Court is ina position to ascertain the amount 
payable to the plaintiffs. MUHAMMAD ANWAR ALI 
KEAN v. NAWAL KISHORE AH. 143 
——-— 0. VII, rr, 11,13. Ses Civil Procedure Code, 

1908, s. 151 Hi 426 


———— 0. Vil, 8. 141—Provisions of O. Vil, apply 
to memoranda of appeal as well as to plaints, 
Provisions of O. VII, Civil Procedure Code, by 

reason ofs, 141, apply matatis mutandis to memoranda 

of appeals as well as to plaints. MooLOMAL DHARAM- 

DAB v. LAL SINGE Sind 757 

O, XVII, r. 3—R. 3, if confers jurisdiction, 
Order XVII, r. 3, Civil Procedure @ode, confers 

a discretion on the Cougt. The Court is not bound 

to proceed to decide the suit on the merits. Lf the 








discretion has not been properly exeréised ine ac- * 


a” 


xvi INDIAN CASES 4 


Civil Procedure Code—contd, 


cordance with sound judicial principles, itis un- 
doubtedly open to the High Oourt to interfere. 
Narain Das v, MADAN MOHAN All. 703 
O. XVII, r. 3—Statement by Counsel that 
they had no instructions from client to proceed 
with case, whether sufficient. 

The bald statement made by 
they had no instructions from elient to proceed 
with the case is not sufficient. It should. be ex- 
plained why no proper instructions were given to 
them to proceed with the case. Narain Das v. 
MADAN MOHAN Al. 703 
——— O, XVIIL, r. 3—Time granted to two persons 

on joint application—One failing to perform acte 

necessary for progress of suit—O, XVII, r. 3, 

if still applies. 

If time is granted to two persons to enable them 
to take steps for the prosecution of their respective 
cages, it is also granted to each of them. The fact 
that instead of filing two separate applicatione, 
they file one joint application and save court-fee, 
and the fact that the Court passes one single order 
granting the requests of both, canfKot alter the 
position. Hence where one of these persons failed 
to produce his evidence and to perform other acts 
that were necessary for the further progress of the 
suit, Order XVII, r. 3, Civil Procedure Code, is 
applicable and the Court can proceed to decide the 
suit on merits whether the party failing to produce 
evidence is present or not. Narain Das v. MADAN 
MOHAN All. 703 


O. XX, r. 18—Sutts for partition and 
poseession of sharetn joint family are governed by 
0. XX, r. 18—Composite decrees, if should be 





the Counsel that 





passed, 
Suits for partition, and for separate posses- 
sion of a share of property, are governed by 


O. XX, r. 18, Oivil Procedure Code, but under 
that provision, the Court has discretion to pass 
either a single decree or two decrees for mesne 
profits, i. e, preliminary and final, The Court 
can, therefore, pass a final decree for mesne profits 
in such an action, withovt passing previously 
reliminary decree for mesne profits. Such a decree 
Foes not become incompetent specially when such a 
procedure is followed at the instance of the parties 
and there had been no prejudice. S. Swamr NATHA 
Upavyar v. T. S. GOPALASWAMI ODAYAK Mad. 545 


O. XXI, r. 1—Decree awarding interest until 
payment—Payment into Court—Interest ceases to 
run from date of such payment. 

Wherea decree orders the payment of a sum of 
money awarding interest until payment and the money 
is paid by payment into Oourt under the provision 
of O. XXI, r.el, Civil Procedure Code, the interest 
does not run until notice has been given to the 
deeree-holder under O. XXI, 1. 1 (2), but it ceases to 








run from the date of such payment. LAXWINARAYAN 
y, GHASIRAM Nag. 256 
—O. XXI„r. 2. Sze Civil Procedure Code, 

1808, s. 47 419 





O. XXI, r. 2—Judgment-debtor alleging to 
have satisfied decree by payment by three instal- 
ments — Decree-holder denying payment of second 
instalment in proceedings under O. XXI, r. 2, by 
judgment-debtor for getting payments certified— 
Court certifying only last instalment as being 
within® limitation — Decree-holder not putting 
decree in gxecution—Sutt by judgment-debtor for 
recovery of instalments not certified and not ad- 
mitted—Suit held premature— Refusal of Court to 
ogrtify held did not give cause of action, — 
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A judgment-debtor alleged that he had satisfied 
the deeree by payment in three instalments, but that 
the decree-holder did not get these payments certified. 
In the proceedings instituted by the judgment-debtor 
under O. XXI, r. 2, Civil Procedure Oode, for getting 
the payments certified, the payments of the first and 
the third instalments were admitted by the decres- 
holder. The second payment was denied; the Court, 
however, found that only one of the three payments, 
that is the last one, was within 90° days of the ap- 
plication and was consequently the only payment that 
could be certified under the law. It therefore pro- 
ceeded to pass an order certifying that payment but 
refusing to certify the other two. The judgment- 
debtor instituted the suit claiming to recover he sum 
representing the first payment and also the second pay- 
ment which had been denied by the decree-holder. The 
deeree-holder had not applied for the execution of 
his decree nor had he realized over and above the 
payments alleged to have been made by the judgment- 
debtor towardg the satisfaction of the decree : 

Held, that the mere fact that the decree-holder 
denied a particular payment which according to the 
plaintiff (judgment-debtor) was made to him could 
not possibly givea cause of action to the latter, even 
if it was assumed that the denial was false. Nor could 
the refusal of the Court to certify the payments at the 
request of the plaintiff on the ground that the period 
prescribed by the law for getting them certified had 
expired, afford any cause ofaction to the plaintiff. 
The plaintiff would have a sauss of action only if the 
defendant put the decree into execution and realized 
any amount from the plaintiff over and above the 
payments alleged to have been made byhim. Since 
the defendant had not done so, the plaintiff's suit was 
premature. JAGDEO Dupe v, DEOKI Naru TEWARI 

Ali, 450 

O. XXI, r.15—Suit for partition by father 
against two sons—One son remaining absent and 
decree passed in father's favour for one-third 
share—Possession of remaining two-thirds, if can 

be given to son remaining present. . 

Where in a suit for partition by a father against. 
his two sons, a decree declaring his share to be . 
one-third is passed in his favour in the absence of . 
one of the sons, and the possession of his share is © 
given to the father, the possession of the remaining 
two-thirds share cannot be given to the son who 
remained present, as, the partition decree cannot 
be regarded as being passed jointly in favour of 
the two sons and still less can the application for 
Possession be regarded as one for benefit of the son 
remaining absent. BrAHM Duit y. NARSI RAM 

Lah, 100 
O. XXI, Y. 16 — Benami transaction —Court 
must hold enquiry, get at truth and administer 
justice according to true rights of parties—Share 
of deceased in mill transferred by hia heirs to 
their brother-in-law, who transferred it to brother 
of deceased—Decree obtained dy him against 
partners of mill—Partners depositing amount of 
decree in Court—Creditor of deceased who had 
obtained decree against heirs seeking payment out 
of funds so deposited, in execution on allegation 
that transfers were benami—Executing Court held 
bound to enquire to whom amount belonged. 

It is well-known that benami purchases are common 
in India, and that effect is given tos them dy the 
Courts according to the real intention of the parties. 
The Legislature has not by any general measure, 
declared such transactions to be illegal; and there- 
fore they must still be recognized and effect given to 
them by the Courts except so far ar positive enact. 
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ment stands in the way, and direct a contrary 
course. 

It may be sound policy to discourage benemé 
transactions in general tending, as they very often 
do, to the effective concealment of fraud to the 
embarrassment of Courts. But unless statutorily 
bound, the Court must continue to do its duty of 
unravelling the truth however cleverly hidden by 
false or fictitious trappings, and administer justice 
according tothe true rights of parties such as they 
may be found to be on enquiry. It may again be 
adesirable end to thwart the attempt frequently 
made by unscrupulous debtors to throw obstacles in 
the way of a succeseful litigant realising the fruits 
of his décree, and prevent the Court from being 
side-tracked into a long and tedious enquiry having 
the effect of delaying or defeating a bona fide decree- 
holder. Even if such were the obvious purpose of 
the obstruction, the Court must still do its duty by 
holding the enquiry and get atthe truth, subject, no 
doubt, to such rulesof procedure ag the Legislature 
has laid down. 

The deceased had a share ina rice mill. The heirs of 
the deceased transferred that share to their brother-in- 
law who subsequently filed a suit against the partners 
of the mill for recovering theshare. The brother-in- 
law, however, then transferred the share to the brother 
of the deceased. The brother obtained a decree after 
having brought himself on the record. The partners 
of the mill in execution of the decree, deposited 
certain amount in Court in satisfaction of the decree, 
In the meantime a creditor of thedeseased had 
obtained a decree against the heirs of the deceased 
and he applied for execution of his decree by seeking 
attachment and payment out of the amount deposited 
by the partners of the mill on the ground that the 
transfer by heirs and subsequent transfer by the 
brother-in-law were not for consideration but was an 
attempt by the heire to keep the property in the 
name of relations so as to evade creditors of the 
deceased andto secure it for themselves after the 
litigation were over i 
~ Held, thatthe executing Court was bound to 
enquire into the true nature of thetransactions and 
decide whether the funds deposited in Oourt really 
belonged to the heirs ofthe deceased and only stood 
benami in the name of the brother of the deceased. 

rars Ixse v. Noor MOHAMMAD ROWTHER 
Mad. 699 


O. XXI, r. 16—“Decree for payment of 
money”, if includes mortgage decree for sale— 
Assignee of decree acquiring interest of one of 
judgment-debtors before assignment—If can execute 
decree, 

The phrase ‘decree for the payment of money 
occurring in the second proviso to O. KAI, r. 16, 
sOivil Procedure Oode, does not include a decree for 
salo passed ina mortgage suit. There is, therefore, 
ao bar tothe assignee of the decree proceeding on 
«vith the execution, although before the assignment 
of the decree in his favour, he had acquired inter- 
3st of one of the judgment-debtors, and the property 
Kin his hands was liable tobe sold in execution 
whereof. O, K. BEZBARUA v. GOLOK OHANDRA 

s Cal. 792 


———-0. XXI, rr.18, 19—Inherent jurisdiction to 
allow set-off of claims arising at different stages 
of same proceedings where such claims are barred 
by limitation. 

Apart from the provisions of O, XXI}? rr. 18 and 
.9, Oivil Procedure Code, the Court has inherent 
wrisdiction to allow sat-off of the claims arising at 
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different stages in the same suit or proceedings, 
even if the right to recover the claim sought to be 
set-off is barred by limitation. BADRI Nato MEHBA 


v. Mott Ram MEHRA Lah, 61 
———-0. XXI, r, 30. 
Suz Civil Procedure Oode, 1908, s, 51 457 
Sze Decree 706 


O., XXI, rr. 46, 48— Debt payable to 
judgment-debtor outside jurisdiction of Court by 
person not residing within jurisdiction of executing 
Court, if can be attached, 

A debt payable to the judgment-debtor outside 
the jurisdiction of the Court by a person not regi- 
dent within the jurisdiction of the executing Court 
cannot be attached. The Accountant-General of 
Bengal is located in Oalcutta outside the jurisdic- 
tion of the Subordinate Judge at Rajshahi and 
salary payable by him to an M. L. A. within 
Oaleutta cannot be attached by Judge at Rajshahi 
and an order under O. XXI, r. 46, Civil Procedure 
Oode, made by that Judge cannot bind the Account- 
ant-General. SƏTYAPRIYA BANERJEE v, KUNDANMULL 
Basu Cal, 818 
— O. XXI, rr. 46, 48—Monthly salary cannot 

be attached before it becomes payable at end of 





month. 

Before the salary becomes payable, it cannot be 
attached as a debt. Where salary is ordinarily 
payable at the end of each month, until the eni of 
each month there is no “debt” in respect of it, 
but only an expectancy of payment. Consequently 
salary of a month cannot be attached before it 
has become payable at the end of the month 
BATYAPRIYA BANERJEB v. KuNDANMULL BABU Cal, 818 
——O. XXI, rr. 48, 46, s. 51— Member of 

Provincial Legislative Assembly, whether public 

officer—His salary, tf can be attached under 

0. XXI, r. 48. 

The mere fact that an elected member of a 
Provincial Legislative Assembly is entitled to 
receive such salary and allowance as may from time 
to time be determined by the Act of Provincial 
Legislature under s. 72, Government of India Act of 
193+, does not make him an officer in the service 
or in the pay of the Crown, Membership of the 
Provincial Legislative Assembly cannot be held to 
be an office of profit under the Orown in India 
although they are entitled to salaries and allow- 
ances. Such a member is not, therefore, a public 
officer within the meaning of ,s. 2, sub-s, 17 (A), 
Civil Procedure Oode, and hence his salary cannot 
be attached under O. XXI, r. 48, Civil Procedure 





Oode. ĐATYAPRIYA BANERJEE v. KUNDANMULL BABU 
Cai. 818 
0. XXI, r. 48 (2). Ser Civil Procedur 
Code, 1908, 5. 73 444 


O., XXI, r. 52, scopeof—Disputes about title 
or priority—Determination, whether should be tn 
same suit in which property was placed in custody 
of Court. 5 
All that O. XXI, r. 52, Civil Procedure Code, directs 

is that the custody Court should be the Court to 

determine the dispute as to title or priority of per- 
sons claiming interest in property. It isnot, however, 
necessary that such disputes must be determined only 
inthe suitin which the property was placed inthe 
custody of the Oourt and not in any other suit. 

MINAKSHI Iyer v. Noon Monamep ROWTHERB 

. Mad. 699 

O. XXI, rr. 55, 89. Sax Oivil Procedure 

Oode, 1908, s. 73 409 

O. XXI, r. 58. Ses Civil Procedure Uode, 
1908, s. 47 a 816 
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O. XXI, rr. 58, 63—Property sold before 

hearing application under r. 58, due to congestion 
of work—Court’s jurisdiction to hear application, 
if comes to an end. 

Where an application under O. XXI, r. 58, Civil 
Procedure Code, is filed but owing to congestion of 
business is not heard till after the sale has been held, 
the Court does not cease to have jurisdiction to hear 
the application for it is idle to suggest that the mere 
accident of the circumstances would shut out 
a claimant for ever from getting his property re- 
leased from attachment. Dox SINGH v. SRI THAKUR 
RAGHAVINDRA BHAGWAN Pat. 371 
O. KAI, r. 63. Bre Civil Procedure Code, 
1908, 8. 47 816 


O. XXI, r. 63— Suit by decree-holder against 
successful claimant—Judgment-debtor, if necessary 
party—Claim must be proved by legally admissible 
and beat evidence available. 

In a suit under O. XXI, r, 63, Oivil Procedure Code 
against the successful claimant, the jadgment-debtors, 
“his vendors, through whom he holds, are not necese 
sary parties. They have parted with their interest 
in the property. It matters not to them if the defen- 
dant or the plaintif has it. But the rules of evi- 
dence which require a plaintiff to prove his claim 
are not abrogated in his favour because he brings a 
suit against a successful claimant under O. XXI, 
r. 63. The plaintiff must succeed on the strength of 
his own title, and he must prove his claim by legally 
admissibleevidence and the best evidence available. 
HAROHANDRAI GoumaL y, GOPALDAS ParsRaM 

Sind 797 
————O. XXI, rr. 63, 58—Order passed under 

r. 58—Decree-holder forced tobring suit under 

r. 63—Question whether there waa justificaiton for 

decree under execution, if could be re-agitated in 

suit. 

Where the decree-holder was forced to bringa 
action contemplated by O, XXI, r. 63 by reason of 
an order on an application under O. XXI, r. 58 
and it was contended that the question there to be 
determined was not whether the claimant had any 
right to the property as matter had already been 
decided, but the point to be determined was whe- 
ther there was the justification in the circumstances 
of the case for the decree which was the basis of 
the execution. 

Held, that this was not what is contemplated 
by rr. 58 and 63 of O. XXI and that the decrees- 
holder could not be forced to try out the suit in 


, 














which he had already obtained a decree, Dxoxr 
Sinan v. SRI THAKUR KAGHAVINDBA PHAGWAN 

Pat. 371 

O.%XXi, r. 64. See Civil Procedure Code, 

1908, s. 51 457 

~—————O. XX], r. 66. Ses Civil Procedure Code, 

1908, 8. 47 415 

O., XXII, rr. 3,11. Srs Co-sharers 479 


O. XXII, r.4—Debtor dying leaving widow 
and two minor ons—Suit decreed against estate of 
deceased in hands of widow as his legal 
representative though sons were the proper legal 
representatives— Widow not negligent of interests 
of minors and, defending suit properly—Decree, 
whether binding on sons. 

It cannot be laid down as a general rule that 
-whera the, proper legal representative is not made 
@ pariy, but there is nothing to show fraud or 
sollueion, the representation of the estate by sach 
. person wall. bind.the proper legal representatives. 

. >A person who had executed a bond in favour of 
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another died leaving a widow and two minor sons. 
The suit on bond was decreed against the estate 
of the deceased in the hands of his widow as his 
legal representative. The decree-holder had means 
to know that the sons were the proper legal re- 
presentatives. The widow, however, was not negli- 
gent of the interests of the minors and defended 
the suit properly : . 

Held, that in the circumstances of the case the 
decree obtained against the widow ae legal repre- 
sentative of the estate of the deceased bound the 
sons of the deceased though the widow was not the 
proper legal representative and the sons were the 
proper legal representatives. JHARU v. PARDHANA 

' Lah. 487 
O.XXIl, rr. 12, 3,4. Ses Civil Procedure 

Code, 1908, e. 47 717 
——— O, XXIII, r. 3. Sez Civil Procedure Code, 

1908, s. 89 128F B 
O. XXIII, r. 3—Parties agreeing in stating 

that suit has been adjusted—Duty of Court, when 

compromise is embodied in unregistered document. 

When both parties come before the Oourt and 
are agreed in stating that the suit has been ad- 
justed, then the Court bas no option (except per- 
haps an inherent power to prevent its proceedings 
from being used to work substantial injustice) but 
to record it. It does not then matter whether the 
compromise was embodied in an unregistered docu- 
ment or not, because the authority to proceed is 
grounded on the statements made to the Court, the. 
admissions of both sides on which the Oourt is 
warranted to, and in fact must, act when both 
sides are agreed. That is the “ proof” of which 
the rule speaks The reason is that that which is 
admitted in the pleadings or statements made to 
the Court, need not be proved; (See s. 58 of the 
Evidence Act). Under the law the writing become» 
(unless registration is necessary }to effect the trans- 
action itself in certain sales and mortgages), the 
only evidence when the matter is in dispute, but 
that evidence becomes unnecessary when the agree. 
ment is not in dispute. MOHAMMAD AZIZULLA KHAK 
v. MOHAMMAD NOOBULLA KHAN Nag. 845 F Bi 
—O. XXII, r. 3, 8. 47—Compromise now 

relating to suit—Court should not pass decree 

relating to it. 

According to O. XXIII, r. 8, Oivil Procedure Code 
the Court shall passa decree in accordance with the 
compromise so far as it relates to the suit and where 
the compromise does not relate to the suit, the pre 
sumption is that the rule implies that the Qourt shouk 
not pass a decree in regard to it. BALRSAR Misine 
TEKESAR Misir All, 304 
O. XXIII, r. 3, $. 89—Award in arbit ation 

during pendency of suit, without intervention o, 

Court — One party disputing award — Awara 

whether adjustment by lawful agreement o 

compromise within meaning of O. XXIII, r. 3. 

A party to a suit setting upanaward b 
arbitration out of Court must satisfy the Oourt the. 
there has been an adjustment by lawful agreemer 
which entitled him to ask that the suit should F 
stopped and a decree passed in terms.thereof. Tb 
Court must then decide on the general prenciples < 
the law of contract whether or not there has bee 
such an adjustment. Where subsequent to tk 
making of the award, it has.been shown’ that tl 
parties themselves treated it as a concluded adjue 
ment by agreement within the meaning of O. XXII 
r. 3, then the Order applies. It matters not how th 
parties came to terms provided a genuine cor 

promise of. their-diepute has been reached, 
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Hence where an award expressed to be made in an 
arbitration without the intervention of the Court in 
a pending suit isdisputed and challenged by one of 
the parties, such award is notan adjustment by 
lawful agreement or compromise within the meaning 
of O, XXIII, r. 3. Mauna Huay v. U Ge 
Rang. 343 FB 
————-O, XXIII, r. 3, 8.89, Sch. H—Scope of 

0. XXBEIT, r. 3—“Adjustment, meaning of. 

It is entirely wrong to import into the meaning of 
the words used in O. XXIII, r, 3, Civil Procedure 
Code, some connotation which is at variance with 
the provisions of s. 89 andof Sch. II. Rule 3 of 
O. XXIII, deals with an adjustment by compromise 
and not with a compromise merely. An adjustment 
means settlement and the harmonizing of disputes, 
and where there is no settlement and no harmony, a 
dispute cannot be said tohave been adjusted by 
way of lawful agreement or compromise, or at all. 
Maune Huay v. U Ga Rang. 343 F B 


——O. XXIL r. 3, Sch. Il—Agreement to proceed 
to arbitration, if ‘adjustment by any lawful 
agreement or compromise.’ 

An agreement to proceed to arbitration is not an 
“adjustment by any lawful agreement or compromise,” 
because it is an agreement to enter upon proceedings 
which are underthe supervision of the Oourts. It 
is not complete in itself, since the validity of the 
acts to be doneand the methods by which they are 
done remain open to challengein the Courts accord- 
ing tothe rules laid down in Sch. II, Civil Pro- 





cedure Code. Maune Hray v. U Ge Rang. 343 FB 
— O. XXIV. Sze ‘Transfer of Property Act, 
1882, s £3 871 


- O. XXXII, r. 3. Sze U. P. Encumbered 
Eatates Act, 1934, 8. 9 (2) ` 542 

—O, XXXII, r. 7— Arbitration— Minor— 
Reference without leave of Court expressly recorded 
with reason renders all proceedingsinvalid at the 
option of minor. 

An agreement to refer to arbitration is such an 
agreement as is contemplated by O. XXXII, r. 7, Civil 
Procedure Code. Where a minor is a party to 
litigation, no effective reference to arbitration can be 
made by the parties unlessthe next friend or guar- 
dian ad litem first obtains the leave of the Court to 
agree to any such reference. Merely obtaining an 
order referring the matter to arbitration is not suffici- 
ent, The Court must first be asked on behalf of the 
minor for its leave to permit the guardian to agree to 
a reference to arbitration and the Court must ex- 
pressly record its reasons for giving or refusing such 
permission. It is only after obtaining the leave of 
the Court that the guardiancan agree to a reference 
to arbitration and any agreement without such leave 
will render all subsequent proceedings invalid at the 
option ofthe minor, Kepak Nats Sanu v. BASANT 
Lau SAHU Pat, 422 


O XXXII, r. 7—Effect of cl. 2 of r. 7, 
O XXXIi—Leave of Court should be express. 
The éfiect of cl. 2 of r, 7, and the authorities is 

Khat the minor or his next friend or guardian may 

repudiate an agreement including a reference to 

“arbitration which has not been sanctioned by the 

Court agerequired by law. If the reference is 

«repudiated, the result is, that the award and the 

«decree passed upon it fall tothe ground as faras the 

„mingr is concerned. . 

Order XXXII, r. 7, requires that the leave of the 











Court should be expresa and not medy im- 
plied\ SEBIPAD BAJI QABWARE 9. DATTATRAYA VITHAL 
ARWARE Bom. 753 
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O. XXXII, r. 7, 8$. 115—Guardian failing to 
obtain leave for reference — Objection to award 
dismissed and decree in terms of award ordered— 
Revision to High Court, when maintainable. 
Where the trial Oourt dismisses the objection to 

the award madeon the ground that the guardian 

ad litem had failed to obtain leave of the Court for 
reference to arbitration under O. XXXII, r.7,anda 
decree in terms of the award is ordered to be drawn 
up, revision lies to the High Oourt provided the 
requirements of s. 115 are satisfied, 7. e., when it can 
be shown that a Court has exercised a jurisdiction not 
vested in it by law or failed to exerciss a jurisdiction 
so vested or to have acted in the exercise of its 
jurisdiction illegally or with material irregularity. 

Ssagrpap BAJI Garware v. DATTATRAYA VITHAL 

GARWARE Bom. 753 

————O, XXXII, r. 7,8. 115—Manager of joint 
Hindu family appointed guardian ad litem — 
Whether absolved from obtaining leave of Court for 
reference to arbitration. 

When the manager of a Hindu family isthe next 
friend or guardign of a minor in a suit, his powers 
qua manager donot absolve him from the obligations 
imposed by the Civil Procedure Code. He must 
obtain leave of Oourt for reference to arbitration. 
Saran Bazı QGapzware v. DATTATRAYA VITHAL 
GARWARE Bom. 753 


—~-—— 0, XXXII, r. 7 (2)—Compromise by guardian 
of minor without leave of Court~Decree, if void 
or voidable. 

Any.agreement or compromise entered into by 
the guardian without the leave of the Oourt is 
voidable against all parties other than a minor, 
In other words a decree based on such agreement 
or compromise is not void but only voidable at 
the instance of the minor. UMAR v. MAHABIR Lan 
Sagu Pat. 799 
———0O. XXXII, r. 7 (2)—Minor appearing before 

Court with guardian, though no formal order 

appointing him—Decree, tf binding. 

Where the minors appear before the Court through 
their guardian who acts for them, the minors are 
before the Court, though there is no formal order 
appointing the guardian. The Court has jurisdic- 
tion over them and the decree cannot be said to 
be invalid against them, unless prejudice is shown. 
Umag v. Masani Lan SARU Pat. 799 


——-O, XXXIII, r. 5—Application to sue or 
apepal in forma pauperis backed by [champertors 
acting behind scenes, cannot be granted, 

The machinery of leave to sue or to appeal in 
forma pauperis is not given for the purpose of promot- 
ing the interest of chamvzertors but only for the pur- 
posa of protecting and giving assistance to people 
who are genuinely paupers ani haven one to help 
them out of their difficulties. Order XXXIII, r. 5, 
Civil Procedure Oode, merely states a series of circum- 
stances, any one of which, if proved, compels the 
Court to reject the application and it is by no means 
exhaustive, and one of-the circumstances which should 
prevent the Court from granting the permission ig 
the fact if brought to the notice ofthe Court, that 
the suit has been throughout and will, ifthe applica- 
tion be rejected, be financed by a person who is 
behind the scenes. Manantu JAIKISHUN Das v. Raw 








Narain Das f Pat. 385 
— O. XXXIX, r. 1— Temporary inpinction, 
nature of. 


Per Baguley, J.—A temporary injuncfion like an 
attachment- order is not fimal but is pa A an action 
which delay something’ being done whid r may cheat 

Sy 
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the plaintiff of his lawful rights. Ma HNIN YEK v. 


K. A. R. K. Onertya Frew Rang. 728 F B 


—O. XL, r. 1—Lower Court rejecting applica- 
tion for appointment of Receiver—Decision of 
suit on merits— Appellant asking for Receiver 
pending appeal to prevent waste on part of.res« 
pondent—Allegations vague—Decision not likely to 
be upset—Case held not made out. 

When therehas been a decision on the merits 
deciding the rights of the parties inthe respective 
properties concerned, the property cannot be said 
to be any longer in medio, and a receivership 
which has come to an end by the decision of the 
case cannot be continued until the final decision 
of the appeal, 

- The property as to which an application for 
appointment of Receiver was made had been 

. throughout in the possession of the respondent, 

and an application for the’ appointment of 
a Receiver made in the original suit, was 
rejected so that this was not a case of continuing 
Receivership. There had been a finding of the 
competent Court against the app@lant (applicant 
for the appointment of Receiver) and unless the 
decision was entirely upset, there was sufficient pro- 
perty in the hands of the respondent to satisfy any 
legal claim of the appellant-applicant ; 

Held, that there was no reason to grant the appli- 
eation for the appointment of a Receiver during 
the pendency of the appeal which appointment 
would have the result of depriving of possession 
the defendant who had possession upto the decision 
of the suit by thelower Court and who had continued 
to hold possession since, after a recognition of his 
title by the Judge. ALI Raza Kuan v. NEWAZISH 
ALI Kuan Oudh 16 
——— O. XL, r. 1—Receiver, appointment of, 
pending appeal—Appellant-applicant successful in 
lower Court in smali portion of property only 
—Bigger portion going to opposite party and 
enough io compensate applicant in case of waste— 
Case held not fit for appointment of Receiver, 
Where in an appeal the appellant who was 

found by the lower Court to be entitled to 

2-15th of the property, praysfor an appointment 
of a Receiver of the property pending the decision 
of the appeal, on the ground that the respondent 
may commit waste, and it is found that there 
would be plenty of property left with the res- 
pondent from which the appellant could obtain 
compensation for any lossdue to acts of waste 
committed as regards his 2-i5ths share, there is 
no reason to grant the prayer for the appoint- 
ment of a Receiver. ALI RazA KBAN v, Newazise 
ALI Kuan Oudh 16 


—O., Kls, r. 1 (1) (2)—Suit on simple mortgage 
—Receiver, when can be appointed—Interest in 
arrears and security likely to become insufficient, 
whether sole test. 

Per Full Bench.—The Court has jurisdiction to 
appoint a Receiver of any property where it appears 
just and convenient to do so. The appointment 
of a Receiver by the Court in case of a simple 
mortgage must depend upon the individual facts 
of each particular case. The Court must see 
what is the object of the application; if it is plainly 
thatthe Receiver should act in breach of sub-r. (2) it 
is neither, just nor convenience to appoint him, since 
he cannot perform such a task, nor can the Court 
authorize him todo so. His appointment would in 
such a case be nugatory. But if it be shown that 
there is a reason for his appointment upon the ground 

14 
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of justice and convenience which will enable him to 
preserve the security of the mortgagee without 
infringing the sub-rule, the power of the Court to 
appoint him, which is unfettered, may be exercised 
upon these grounds, In other words, it can never be 
just and convenient to appoint a Receiver for the sole 
purpose of taking possession of rents and profits unless 
they have been expressly made part of the security 
for the debt by the instrument creating the mortgage, 
even if, having done so, the Court could put the 
Receiver into possession. The fact that interest on 
the mortgage debt is in arrear, or substantially in 


` arrear, can onlybe a factor in deciding whether a 


Receiver should be appointed; the fact that the 
security is likely for any reason to become ingufficient 
may be another factor ; but the governing|words of the 
rule are whether it is jost and convenient and in 
deciding this matter due weight must be given to 
all relevant considerations including those mentioned 
in sub-r. (2) of O XL,r. 1. 

(Difference between nature of English mortgage in 
England and simple mortgage in India explained.] 

Per Ba U, J.—By appointing a Receiver the Court 
neither substitutes a new contract for the one entered 
into by the parties nor enlarges the security. The 
Court simply keeps the security intact so that the 
parties may be able to carry out the terms of their 
contract. In order to keep the security intact, the 
Receiver must be given certain powers, such as the 
collecting of rents and profits and payment of such 
charges as are due thereon to Government or local 
bodies. Therefore & Receiver can be appointed ina 
simple mortgage suit even though the rents and 
profits are not part of the mortgage security, Ma 
HNIN Yer v. K. A. R. K. Onzrrvar FIRM 

Rang. 728 F B 

——— O. XL, r. 1 (2)—Object of appointment of 

Receiver 

Per Braund, J.—The appointment ofa Receiver is 
neither a measure of punishment nor does it operate 
to enlarge or to restrict existing beneficial rights of 
property. Ma HNIN Yerx 0. K, A. R. K. CHATTYAR 
Pira Rang. 728 F B 


-——-—O. XL, r. 1 (2) —Scope of. 
Per Ba U, J.—Sub-rule (2) of O. ALI, r. 1, refers to 
a third party and notto a party to the suit, Ma 
Hein Yer v. K. A, R. K. OueTTYAR FIRM 
Rang. 728F B 
———O. XLIll, r, 1. Sze Civil Procedure Oode, 
1908, O. XLVII,r. 1 33 


O. XLV, r, 7—Object of security—Solicitor, 

if can recover taxed costs by summary 

proceeding from amount deposited under 0. XLV, 
7 





r.7. 

The object of the security for costs which is re- 
quired as a condition precedent to the grant of a 
certificate to appeal to the Privy Council is ob- 
viously to secure the successful party against costs 
awarded to him in terms of the Order in Council. 
The amount is in the custody of the Court and can 
be paid out in terms of the security and in*com- 
pliance with the Order in Council. OUonsequently 
a solicitor can recover by a summary proceedings 
the amount of his full taxed costs from.outof the 
deposit made in Court under O. XLW, r. 7. 
T.L. Witson & Oo. v. Hart GaNgsu Jossı Bom. 78 


————-O, XLV,r. 13. Sge Civil Procedure. Code, 
1908, s 151 f 565 
O. XLVII, r. 1— Application for review — 
Subsequent filing of appeal—Review, if incompetent 
—Application granted pending appeal—Effect. 
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When an application for review has been made, 
the subsequent filing of an appeal willnot render the 
application for review incompetent. But, if the ap- 
plication for review is granted during the pendency 
of the appeal, the appeal cannot beheard and must be 
dismissed, The reason is obvious; the order appealed 
from has been superseded by the order passed after 
review. PANDIVI SATYANANDAM v. PARAMKUSAM 
Namma ra Mad. 33 


———— 0. XLVII, r. 1, O. XLII, r. 1— Objection as 
to executability of decree not decided by executing 
Court—Order, if open to review, 

Omission of the executing Court to decide a point 
raised on behalf of the judgment-debtor that the 
decree ts rot executable for want of engrossment on 
a non-judicial stamp would clearly amount to “other 
sufficient reason” under r. 1, O, XLVII, even if it did 
not constitute a “mistake or error apparent on the 
face ofthe record.” The order therefore is open to 
review andanorder granting a review is nob wrong 
in law. Panptvr SaTYANANDAM v. PARAMDUSAM 
NAMMAYYA Mad, 33 


———— Sch. H. Sze Oivil Procedure Code, 1908, 
0, XXIII, r. 3 343 
- — Para. 15. Sse Civil Procedure 
Code, 1908, s. 115 378 


Para. 15—Objection to award not 
taken before Court passing decree—Suit to sez 
aside decree, if maintainable. 

The words “ or otherwise invalid ” occurring in 
Para. 15, Sch. IJ, Civil Procedure Oode, are com- 
ee a enough to include all kinds of objec- 
tiong 

Where the objection that the arbitrator exceeded his 
powers indrawing an award is not taken before the 
Oourt passing the decree upon if under Para. 15, a 
separate suii will not lie to set aside the decree on 
that ground. Mapso Ram v. SITA RAM Lah. 79 


ae Para, 15, ss, 105, 115—“Hzpres- 
sion on being otherwise valid", scope of —~—When 

considering objectionsto award under Para. 15, 

objections to validity of reference, if can be con- 

sidered—Decision of Judge, question affecting his 
own jurisdiction, if makes any difference. 

There is nothing in the words “or being otherwise 
invalid” in Pare. 15, Scb, II, Civil Procedure Code, 
themselves or in their context to limit their opera- 
tion to cases where an award is invalid only on the 
ground of something done after the reference and not 
before or in the reference itself. The words “or 
being otherwise invalid” include within their mean- 
ing questionsrelating tothe validity of a reference, 
It is, therefore open tothe trial Gourt in considering 
objections to.anaward under Para. 15, toconsider and 
decide objections raised to the validity of the 
reference. 

It makes no difference if thereby a Judge may find 
that his own order of reference is invalid or find that 
he myst thereby re-cousider any previous order he 
has passed on this question. It also makes no differ- 
ence if thereby the Judge must decide questions 
which affect his own jurisdiction because his decision 
on questions of jurisdiction will be subject to revision 
or appedt on the principle that a Court cannot be the 
final Judge on the question of its own jurisdiction. 
Kisaryonanp OsancomaL v, TAKHITRAM TULSIDAS 














` . Sind 724F B 
—-—————— Para. 20. Bes Registration Act, 
1908, s. 17 (1) (b) 845 FB 


——--——Sch. fll, Para. 11, See Civil Procedure 
Code, 1908, 5. 51 457 
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Companles Act (VII of 1913), s.4 (2)—Ezwistence 
of legal relation between persons forming company, 
tf must be shown. 

In order to constitute an association within the 
meaning of s. 4, Companies Act, the existence of the 
legal relation between more than twenty persons 
giving rise to joint rights or obligations or mutual 
Tights and duties is absolutely necessary. 

But where the object is to form a company, it does 
not and thereis no need to show the existence of a 
legal relation between the perzons forming the com- 
pany. D. D. Dawson v. TuE Kine Rang. 497 


s. 4 .2y— Unregistered company started 
for carrying on business for gain —Money collected 
from subscribers —Subscribers become share-holders 
though share certificates are not issued — Gase 
comes under s. 4 (2), if subscribers are more than 
twenty. 

Where a person, with the object of carrying on 
business for the acquisition of gain, starts an un- 
registered company and collects money from its sub- 
seribers who number more than twenty, then as soon 
as the money is collected, the bargain is clinched and 
turned into an actual contract by acceptance and the 
subscribers become the share-holders as such as they 
must bə deemed to have paid the money for the very 
object of the company andthe mere fact that share 
certificates are not issued does not make them any 
less share-holders and hence the case comes under 
sub-s. (2) of 8.4. D. D. Dawson v. Tug Kine 

Rang. 497 
———~ ss. 4 (5), 283—Offences under ss. 4 (5) 
and 283—- Investigation of, by Police under 

Chap. X1V, Criminal Procedure Code (Act V of 

1898) —Whether obstacle to their being tried by 

Magistrate.; 

Itistrue that the offences under ss. 4(5)an1 283, 
Companies Act, are non-cognizable and cannot be 
investigated under Chap. XIV, Criminal Procedure 
Oode. But the mere fact that the offences were wrongly 
investigated and sent up by the Police is no obstacle 
to their being tried by the Magistrate. D.D Dawson 
o. Tue Kina Rang. 497 


S. 101 (3)—Sub-section is mandatory— 
Application for share not accompanied by 5 per cent. 
of share money, whether valid offer-—Company, if 
can demand share amount from applicant. 
Sub-section 3 of s, 101, Companies Act, lays down 

a mandatory requirement. The applicantfor a share 
is under a statutory obligation to pay 5 per cent. of 
the nominal amount of the share along with his 
spplication, andthe Company is also under the obliga- 
tion to see that he does so, and it is against public 
Policy that any allotment should be made without 
compliance with this requirement, Consequently, 
where an application for share is not accompanied 
by saeh payment, the application dogs not legally 
constitute a valid offer so as to entitle the Company 
to demand the share money from the applicant. 
RaAMLALSAO Gurra v K BLM. H.R, Marak Nag. 748 


s. 140 (3)—Appointment of Inspector 
insalid—Refusal to produce books and documenta 
before him, whether justifies conviction under 
8. 140 (3). 

Where the appointment of an Inspector is invalid 
by reason of the provisions of para. 8 (2), India and 
Burma (Transitory Provisions) Order, 1937, convic- 
tion under s. 140 (3), Companies Act, for refusal to 
produce the books and documents of the, company 
before such Inspector cannot be sustained. In re 


KARUMUTHU THIAGARAJAN, MANAGING® Agent & 
DIREOTOR or SRI MINAKSHI Mines, LTD,, MADURA 
Mad. 762 


——8, 153—Scheme under a. 153 te provision * 
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with respect to winding up within meaning of 

s. 271. 

In all concerns of the company whether in the 
matter of winding up or inthe matter of a scheme, 
the policy of the Act seems to be to ascertain the 
wishes of the creditors as expressed by the majority 
of them subject to the rights of the minority being 
safeguarded, But no Oourt is entitled to say that 
ib will not ascertain the wishes of the majority in 
regard to a proposed scheme. Although under cl. (1) 
of s.153 a certain discretion is vested in Court, yet 
the scope of that discretion is limited. A Court 
ought not to decline to order a meeting unless the 
proposals are illegal as being in contravention of the 
provisions of the Companies Act or incapable of 
modification in view of ascertained facts so that it 
would be a waste of time and expenditure to circulate 
them. 

A scheme under s. 153 provides an alternative mode 
fo winding up. It isa provision to avert a winding 
up and therefore a provision with respect to the 
winding up within the meaning of s. 271. In re 
TRAVANCORE NATIONAL & Quinton BANK, prov. 


Mad, 353 
—~——-8, 153—Scheme under s. 153—It must be. 


based on correct information and data— 
Information if not correct, Court can call for 
report giving fair idea of company's affairs then 
existing—Discretion to be exercised under s. 153 (1). 
If the creditors are acting on sufficient information 
and with time to consider whai they are about 
and are acting honestly, they are, much better 
judges of what is to their commercial advantage than 
the Court can do. h 
Therefore it is very essential that any scheme which 
is put forward before the general body of creditors 
must, as far as possible, be based upou correct in- 
formation and data bub that does not mean that the 
application for sanctioning a scheme should be reject- 
ed ifthe information is not accurate and complete. 
In such a case the Oourt can call fora report in as 
short a time as possible which will give a fair idea 
of the affairs of the company at that moment, and on 
that state of information the scheme as adumbrated 
or with the necessary amendments can be circulated 
along with the report. In re 'TRAVANOJBE NATIONAL 
& Quiton BANK, Lap. Mad. 353 


§.153—Scope of s. 153 — Application for 
winding up foreign company made to Court in 
British India — Jurisdiction of such Court to 
entertain application under s.153 before passing 
order of winding up. S 
Section 153, Companies Act, is intended to apply 

both to the case of a going company not in liquida- 

tion and to the case of a company in liquidation and 
there is no reasén why one should restrict it to the 
case of a winding up in the case of a foreign com- 
pany. Thesection confers juris iiction to deal with 

a scheme, but how the scheme when sanctioned can 

be rendered effective and operative on the company 

as a whole does not affect the jurisdiction of the 

Court to deal with it. | 
Once an application for winding up a foreign Com- 

pany has been made to the Uourt in British India 

and the jurisdiction of that Court has been invoked, 
the expression “Court” in s. 153 must mean the Court 
in which the company is being sought to be wound 
up, and euch Court therefore will have jurisdiction 
to entertain an application made by 8 member or 
creditor of suck company under s, 153 even before 
an order for winding up is gassed by such, Court, 
be right to apply under s. 153, in such a case is not 
. e p 3, 
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restricted only toa liquidator. In re Taavancors 
NATIONAL & Quiron BANK, Lp, Mad. 353 


ss. 153, 271— Bank incorporated in 

Travancore State, having central office at Madras 

—Order for winding-up passed by Travancore 

Court—Proceedings for winding up pending in 

Madras High Court—Application under s. 153 held 

could be entertained by Madras High Gourt— 

Assuming Travancore to be principal domicile of 

Bank scheme held could be initiated and got 

provisionally sanctioned in Madras High Court. 

Where an order for winding up of a company has 
been passed by the Court of the principal domicile, 
similar order need not automatically follow in other 
Courts having ancillary jurisdiction where similar 
proceedings for winding up might be pending. Such 
Courts may, in the interests of the creditors on practi- 
cal considerations, find it just and equitable to pass 
an order for winding up, but there is nothing to oblige’ 
them to pass the order. 

A certain bank incorporated in Travancore State 
had its central office of business at Madras. An 
order for winding up the bank was pussed in the 
Travancore Oourt and similar proceedings were also 
pending inthe Madras High Court. An application 
under s. 1:3, Companies Act, for sanctioning a scheme 
of compromise was made to the Madras High 
Court : 

Held, that the Madras High Oourt had jurisdiction 
to entertain the application, as, the central office of 
the bank was at Madras. 

Held also that even assuming Travancore State to 
be the principal domicile of the bank, ss Madras 
High Court was not subordinate tu nor an agent of the 
Travancoze Court but had complete contiol over the 
conduct of its own liquidation according to its 
forensic rules, and as it could passa separate winding 
up order for the purpose of having control over the 
Britieh Indian assets in the interests of the British 
Indian creditors, there was nothing to prevent the 
scheme being initiated in the Madras High Court, and 
being provisionally sanctioned and the same being 
adopted by the Travancore Court. 

Held, further that there was nothing to preclude 
the Madras High Oourt from summoning a meeting of 
all thecreditors in British India or outside it and 
eliciting expression of their views or at least to 
summon meetingof the British-Indian creditors and 
getting the approval ot the majority to such a 
scheme. In re Travancore NATIONAL & QuILon 
Bank, LTD. Mad, 353 


ss. 153, 271—Hepressions ‘company’ and 

‘Court’, meaning of—Foreign company having 

central office in British India—British Indian 

Courts can entertain application under 3. 153. 

As aforeign company is liable to be wound up asan 
unregistered company within the meaning of s, 271; 
Companies Act, the expregsion ‘company’ in s. 153 
which means a company liableto be wound up under 
the Act, would include a foreign company, The 
expression ‘Court’ in the caseof an unregistéred 
company including a foreign company would mean 
“the Oourt in which the said company is liable to be 
wound up”. Hencein the case of a foreign com- 
pany having its central office in British India, the 
High Oourt within whose jurisdiction such office is 
situated has jurisdiction to entertain an, application 
under s. 153'at the instance of a creditor ora mem- 
ber of such foreign company. In. re Travanoo 
NATIONAL & QUILON Banx, LTD. Mad, 353 - 
———-— ss. 230 (1) e), 229(as amended In 

1936)—Foreign company wound up in more than 


. 
7? . 
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one jurisdiction— Court of cach jurisdiction will 
be governed by forensic rules governing conduct of 
its own liquidation —S. 280 (1) e), whether forensic 
rule—Wheither applies in matter of winding up of 
foreign company in British India — If limited in 
application only to employees who joined service 
before January 15, 1937. 
. _ Ina*case where a foreign company is wound up 
“in more jurisdictions than one, the law is that the 
Court of each jurisdiction will be governed by the 
forensic rules which govern the conduct ofits own 
liquidation. Section 230 (1) e, Companies Act, 1913, 
is a forensic rule, It is therefore one of the pro- 
visions which ought to be applied in the matter of 
the winding up of a foreign Bank in British India 
| and it would apply to the case of a sum due to any 
employee from the provident fund account maintained 
by the Bank. Its application is not limited to em- 
` ployees who entered service before January 15, 1937, 
Whether an employes is entitled to be paid out of the 
provident fund will depend upon the rules of the fund, 
but so far as the applicability of s. 230 (1) (e) is 
“ concerned, it is enough if he is an employee on the 
date of the winding up. It is immaterial when he 
entered service, therefore in the administration of the 
assets of the Bank the employees are entitled to pre- 
' ferential payment in respect of the amounts due to 
them in their provident fund account. V. S. VENKATA- 
RANGAM Y OFFICIAL LIQUIDATORS, TRAVANCORE NATIONAL 
& QuILON Bang, Lr. Mad.889 


~—— 88, 230 (i) e, 229 (as amended In 
1936) — Provident fund established by Bank for 
benefit of employees and for payment to them or 
their legal representatives on termination of their 
services—Fund is in nature of trust — Relation 
between Bank and employee is not that of debtor 
and creditor—Bank holds fund in fiduciary 
character—On Bank going in liquidation, fund does 
not form part of assets of Bank by combined 
operation of 8. 229 and 8.52, Presidency Towns 

Insolvency Act (III of 1909;—Employees -are 

entitled to be paid in full amounts standing to 

their credit in fund, irrespective of applicability 

of s. 230 (1) (e). 

Wherea Bank establishes a provident fund for the 
benefit of its employees and from the rules relating to 
the fund it is clear that the fund is held by the Bank 

„fora specific purpose, i. e., for payment to the em- 
ployees or their legal representatives on the termina- 
tion of their service and 8 separate ledger is opened 
for each employee and the amount to which each 
employee is entitled is credited to that account, the 
Bank not being entitled to operate on the fund money 
except in the manner and conditions laid down by the 
rules, the relation between the Bank and the em- 
ployees inrespect of the amount standing tothe 
credit of the latter is in the nature of a trust and it is 
not one of debtor and creditor and the Bank holds the 
money of the fund in a fiduciary character. The mere 
fact*that the Bank pays interest on the amount does 
not destroy the character of the trast, nor does the 
fact that in certain contingencies the employes may 
not be paid the amount or the Bank may have a 
beneficsal interest in the said moneys make 
the fund any the less a trust fund. Oonsequently in 
the event of the bank going in liquidation, by the 
combined operation of s. 229, Uompanies Act, and 
s¥52, Presidency Towns Insolvency Act, the said fund 

: does not form part of the assets of the Bank, and in 

, the administration of the assets of the Bank, it cannot 

“be taken into account. Therefore, the employees are 

‘entitled to be paid in full the amount standing to 
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their credit in the provident fund account irrespective 
of the applicability of s. 230 (1) (e, Companies Act. 
V. S. VENKATABANGAM v. OFPIOIAL LIQUIDATORS, 
TRrAYANOORE NATIONAL & QuUILoN BANK, Lap, Mad, 889 
——————S. 271. Suz Oompanies Act, 1913, s. 1:3 es 
Company—Dissolved company and one in liquidation 

— Distinction. 

A company which has been dissolved no longer 
exists as a separate entity capable of holding pro- 
perty or of being sued in any Oourt ; but a company 
in liquidation, although the administration of its 
affairs has passed to the Liquidator, retains its 
corporate existence. If the liquidation should be 
annulled, the company will resume its powers, 
In re: TravanoornE NATIONAL & Quiton Bank, Lrp. 

Mad. 353 





Domicile—W hat is, explained. 

The domicile of a corporation is the place consider- 
ed by law to be the centre of its affairs, which (1) 
inthe case ofa trading corporation iaits principal 
Place of businnss, 7. e., the place where the adminis- 
trative business of the corporation is carried on; (2) 
in the case of any other corporationis the place where 
its functions are discharged. The registration of the 
company is not for all purposes, of itself decisive, The 
question in each case is, where is it that the real busi- 
ness of the company is carried on? According to the 
answer to that question, the company's domicile must, 
in the main, be determined. Hence the domicile of a 
corporation is the place where the centre of control 
is, where the directing power resides or, where the 
brain which controls the operations of the company is 


Situate, In re TRAVANCORE NATIONAL & QUILON 
Bank, Lp. j Mad. 353 
Gontract—Novation. Sse Oontract Act, 1872, 

8. 25(3) 179 (b) 





Novation—Debtor and creditor entering into 
agreement with respect to debis— Part performance 
of agreement by both parties—Debtor subsequently 
backing out—Creditor, if can sue on original 
debt—Contract Act (IX of 1872), s. 62. 

A mere agreement to substitute a new contract 
does away with the necessity for performance of 
the first one. 

Where a debtor and a creditor enter into a 
private agreement with respect to the debts and 
both the parties have partly performed the agree- 
ment but the debtor subsequently backs out of the 
agreement and refuses to carry it out, the creditor 
may put an end to the contract under s. 39, Contract 
Act, but he is not entitled to file a suit upon the 
original debt, Syap AHMAD v. Ram GOPAL 
Nag. 478 


Novation—Mortgage money tot paid within 
time sttpulated—Mortgage as long as not discharged 
can be substituted by new contract. 

The effect of non-payment of the mortgage money 
within the stipulated period is merely to furnish 
a cause of action tothe mortgages to sue on the 
mortgage: the mortgage remains in force so long 
as it is not discharged and until this is done, it 
can be substituted by a new contract. 

The protection afforded by the Oourts to parda- 
nashin ladies in respect of transactions entered into- 
by them is their personal privilege which can be 
claimed only by them or persons claiming through 
them title to any property affected by the transac- 
tion and not by a third party. Sarpa*Prasap SINGH 
v. TINGOUsI BANERJI ® Pat. 855 
~Novation—Oral agreement between debtor and, 
creditor te adjust claim—Deed “executed sub- 
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sequently embodying such agreement but not prop- 

erly stamped—Oredttor, if can fall back upon 

previous oral agreement. 

Where a decree-holder and a judgment-debtor 
enter into oral agreement with regard to the ad- 
justment of the decree and subsequently a deed is 
executed by the judgment-debtor embodying the 
terms of the oral agreement, the deed forms the 
contract between the parties, and even if the decree- 
holder cannot found sn action on it owing to its 
being not properly stamped, he cannot fall back 
upon the previous oral agreement. RAMESHWAR Das 
v. PIRTHI Lah. 93 


Right io sue —Person not party to contract 
when can maintain action on it. 

À person who is not a party to a contractis nct 
entitled to maintain an action upon that contract but 
this rule is subject to well-recognized exceptions, 
e. g, 8 person who isnot a party to a contract can sue 
on it if he is claiming through a party to the con- 
tract, or if he isin the position of a cestui que trust 
or of a principal suing through aneagent, orif he 
claims under a family settlement. MOTILAL RAMKUMAR 
v. AKBARBHAL FAKHRUDDIN Bom. 785 


Teji mandi —Nature contracta 
explained. A M 

Per Rangnekar, J.— When there isa teji mandi con- 
tract, the contract is merely between two parties as 
principals, in the first instance, and the contract is that 
one party tells the other that he wants to buy the right 
to declare himself either a purchaser ora seller, as 
the case may be,on the duedate of the particular 
vaida, ond the other party agrees to sell him that 
right for a premium ona rate, which is fixed not by 
the so-called agent nor by the constituent but fixed 
generally in the market bya third party with whom 
the agent also enters into a nazrana or an option 
contract to cover the first contract of nazrana 
between himselfand his constituent. It is the third 
party, with whom the agent enters into a corres- 
ponding option contract, who fixes the rate. That 
rate, which is called the price ofthe unit, isthen 
given to the original constituent, and the nazrana 
Bo arrived at is stated to him, and then he pays the 
nazrane or is liable to pay it to his agent, Therefore 
the contract, in the first instance, is a simple contract 
to buy the right of exercising an option, and nothing 
more. If therefore, nothing further happeng, then the 
constituent merely forfeits the nazrana which he has 
paid or which he is liable to pay his agent, and that 
is all. If, however,either on the due date or before, 
the constituent exercises the right, which he has 
bought, by stating to the agent that he is going to be 
either a seller or a buyer according to the tendency 
of the market, then a resulting transaction of either 
sale or purchase of the goods according to the rate 
in the market would come into existence, and it may 
be that at that stagethe position between the parties 
would be that of principal and agent. But it is 
difficult to hold that at any earlier stage the relation 
between the parties is that of principal and agent and 
that the latter is bound to exercise the election on 
behalf of his constituent. It is the right and the 
_ duty of the constituent to exercise the option, and it 
is only then that the adatiya would come to know if 
he has to giveor take delivery of the goods as the 
caso may pe. It isopen to the constituent, once he 
declares his option to enter into a corresponding 
transaction of sale or purchase,or to square up and 
close the transaction against, any subsisting ordinary 
forward contract, in which case the differences are 
* paid or received as the case may be. Of course, in 
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this respect, parties may enter into any agreement, 
and then the agent would be bound to carry it out 
and exercise the option in the best way possible in the 
interests of his principal, or, there may be an 
implied agreement in that behalf. Short of that, 
on principle, a commission agent is not bound 
to exercise the election and become either the 
seller or the buyer of certain goods or commodities 
on the saki day, if the market is in favour of his 
constituent, automatically, without any instructions 
from the latter in that behalf, in the absence of an 
express agreement or customor a course of dealings 
between the parties giving rise to an inference that 
there was an implied agreement to that effect. It 
would be dangerous to hold that, because*insfour or 
five transactions the pakka adatiyas had exercised 
the option on behalf of their constituents and in their 
interests without any instructions from the latter, 
therefore a term must be implied in theteji mandi 
agreement between the parties that the former are 
bound to exercise that option in every case, apart 
from the fact, that in every one of these four or five 
transactions there always was an intervening sub- 
sisting forward transaction between the parties. 
A commission agent is not bound to put througha 
forward transaction even though a teji mandi con- 
tract between him and his constituent is then out- 
standing, nor is the commission agent bound to put 
through a forward transaction merely because an 
option transaction is outstanding. BaLprosanar 
BURAJMAL & Oo. y. RAD JAKISHAN JOdARILAL Bom. 22 


———— Teji mandi—Pakka adatiya — Duty of — 
Pakka adatiya entering into teji mandi contract 
on behalf of up-country constituent, if bound 
without instructions, to exercise option on his 
behalf on due date and to enter into requisite 
eross-contract, 

In case of a teji mandi contract entered into by 

a pakka adatiya in Bombay on behalf of an up- 

country constituent, pakka adatiyas are not 

bound without any further instructions from the 
constituents to exercise the option on their behalf 
in the manner most in their interest having re- 
gard to the market rate on the sahi day and they 
are not further bound, without any specific instruc- 
tions, to enter into the requisite cross-contract, It 
is, of course, open to the constituent to provide in 
his original contract that the option shall be exer- 
cised on his behalf on the due date by the agent, 
or he can, before the due date arrives, instruct the 
agent, either generally in relation to all outstand- 
ing transactions, or in relation to a particular trans- 
action, to exercise the option and enter into the 
requisite cross-contract. But it cannot be held 
that there must beimplied in ‘every contract for 
the grant of a teji mandi an obligation on the 
agent without any further instructions to exercise 
the option and carry the transaction through on 
behalf of his client, BALDROSA 141 BUBRAJMAL & Oo, 
v. RADHAKISHAN JOHARILAL Bom. 22 


Contract Act (IX of 1872), 58.2 (4), 7 (a)—Rail- 
way inviting tenders for certain work—Tender 
held did not amount to “proposal"—Ratlway held 
could qualify acceptance with conditions. 

By an advertisement, the Agent of a Railway 
Oo. invited tenders for undertaking the contract of 
the cash and payment work of the railway. 
Paragraph 7 of this advertisement ran as follows e— 
“Tenders must be submitted on a form, which 
with a draft, of the contract to be executed by the 
successful tenderer, may be obtained from the 
undersigned on payment to the Treasurer of the 
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East Indian Railway, of a fee of Rs. 15 which will 
not be refunded. The tender form will be issued 
on production of a receipt from the Treasurer. 
Tenderers outside Calcutta may obtain tender form 
by remitting Rs. 15 per money order direct to the 
undersigned” : 

Held, that in view of the definition given in 
cl. (a), 8. 2, Contract Act, it could not be said that 
the nofice constituted a proposal within the mean- 
ing of s,2, because the notice was mot addressed 
to any particular person, nor did it express will- 
ingness to door to abstain from doing anything 
with a view to obtaining anybody's assent thereto, 
Therefore there was nothing in law to prevent the 
railway from qualifying their acceptance of a 
tender with certain conditions not embodied in the 
advertisement. KUNDAN LAL v. SEORETARY OF STATE 
FOR INDIA IN Counorn Oudh 597 

s, 2 (d)—Consideration for promise, may 
move from third party. 

The consideration fora promise need not neces- 
sarily move from the promisee but may move from & 
third party. SHIBA Peasap SINGH v. TINOOURI BANERJI 

Pat. 855 
s. 2 (h)—Nudum pactum—Soliciter's costs— 

Solicitor, if can agree to accept full taxed costs 

only in event of success. 

A nudum pactum is a promise not supported by 
consideration, The agreement to pay or pay some- 
thing on one side without any compensation either 
in service or in any other manner will certainly 
not support an action. But for service undertaken 
at the request of the promisor who has enjoyed the 
benefit of the service, an action for compensation 
will lie, for ib is not a bare promise. 

Where undue influence is not apparent and the 
solicitor has agreed to accept taxed costs in the 
event of success so as to lighten the burden on 
his client in the event of failure, the agreement 
cannot be looked upon with disfavour, and the 
Court will respect the terms of such an agreement 
of employment. Therefore neither in practice nor 
in law such an agreement can be regarded as in- 
valid or unenforceable. T. L, Winson & Oo, v. 
Haat GANESH JosHI Bom. 78 
———s, 6 (2)—Propasal for purchase of shares 

made in March, July, 1933, and December, 1934 

—Ailotment not made tiil August, 1935—No notice 

of allotment — Proposera not waiving revocation 

—Proposals held must be deemed to have been 

revoked. 

If the proposer revokes his offer before its accept- 
ence, then s, 6 (1), Contract Act, applies. Even if he 
does not revoke, s. 6 (2) applies unless of course the 
proposer'’s conduct amounts to a waiver of the 
revocation which would follow on the lapse of s 
reasonable time. 

Where applications for shares were made in March 
and July, 1933, and December 1934, but the Company 
did not make allotment of shares till August, 1930, 
no notice of allotment being given to proposer till 
then ond there was nothing in the condact of the 
applicant amounting to waiver of the revoca- 

- tion : : 

Heig, that s. 6 (2) applied and that the proposals 
must be deemed to have been revoked. KAMLALSAO 
Gurta v. K. M. B. B, R. MALAK ` Nag. 748 
mg 8.7 (1)—Accepiance must be absolute and 
è unqualified. ` 

In order to convert a proposal intoa contract the 
acceptance must beabsolute and unqualified. KUNDAN 
LAL v. SEORETARY oF STATE FORB INDIA IN UOUNOIL 


Quah 897 
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8.11—Contract with minor, if creates legal 
contractual relationship — Fact that parties 
themselves and their Advocates regarded that they 
were bound by contract, whether makes difference. 

A person who is made incompetent to contract by 
s. 11, Contract Act—as for instance, an infant—can 
not make a contract at all in India, In other words 
if a minor does purport to contract, that contract 
is not, as it is in England, voidable only at the minor's 
instance but is completely void. A contract witha 
minor does not create alegal contractual relationship 
between the parties It makes no difference whether 
or not the. parties themselves and their Advocates 
considered that they were bound by the contract. 
Mauna Nyi Pow. East Enp Firms . Rang.625 
——_—— 55, 15, 72—Joint property belonging to son 

and father, attached for non-payment of fine 

imposed upon son—Father paying up fine to save 
property—Payment, if under coercion, and if can 
be recovered, 

Where a payment is made under a threat of 
attachment it cannot be said that the payment is 
voluntary. Where the plaintif makes the payment 
because property owned jointly by him and his son 
had been attached to realize the fine due from the 
son andin order to save it from being sold, he 
is compelled to pay up, such a payment can never 
be said to be voluntary. It is a payment made 
under the force of a legal process. The plaintiff 
is, therefore, entitled to refover back the amount 
paid by him. Bansras Das y. SEORETARY oF Sari SA 


8.16—Defendant accepting compromise as 
he had no option—Whether test to determine undue 
influence. 

The fact thatthe defendant accepted the terms 
of a compromise as he had no other option cannot 
be the test to determine whether the compromise is 
liable to be attacked as vitiated on ground of 
undue influence. SHIBA PRASAD SINGH v. TINOOURI 
BANERJI 


5. 23— Criminal prosecution for non- 
compoundable offence — Magistrate coming to 
conclusion that prosecution could not stand—Matter 
referredto arbitration — Accused agreeing to sell 
disputed land to complainant — Subsequent to end 
of prosecution accused recetving amount as 
of plot to be sold to complainant— Agreement held 
not void, 

The plaintiff prosecuted some of the defendants for 
cutting bamboosfrom the disputed plot which he 
claimed as his and which, according to the defen- 
dants, belonged to defendant No. 4 having been pur- 
chased by him, During the pendency of the cri- 
minal case, at the suggestion of the Magistrate 
whowas trying thecase, the parties referred the 
matterin dispute between them to the arbitration 
of the landlord of the parties. At his instance it was 
agreed that half of the plot should be sold by the 
defendants to the plaintiff for Rs. 23. Thereafter the 
accused were acquitted in the criminal case and four 
months later defendant No, | received Rs. 25 from 
the plaintiff asthe price of half of the plot to be sold 
and acknowledged it. The defendants, however, did 
not execute the sale deed and the plaintiff instituted a 
suit for specific performance; . 

Held, that the Magistrate, who was trying the case, 
had already come to the conclusion that the criminal 
prosecution could not stand and obgiousiy a case of 
theft was not likely to succeed in view of the fact 
that civil rights of tl parties were involved. The 
second thing was that defendant Ng. 1 took Rs, 45 





Pat. 855. 


price, 
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from the plaintiff as the price of the land four months 
after the criminal prosecution had come to an end and 
that this acceptance of the money could by itself be 
taken to be a contract having been entered into by 
the parties long after the criminal case was over. 
Hence the agreement was not void. Ramasray RAI 
v. Lau BAHADUR RAI Pat. 507 


8. 23— Purchase by rahan, if opposed to 

3. 23, Contract Act (IX of 1872), 

The qualification of the word “law “in cl. (2) 
of s. 23, Contract Act, by the adjective “any” is 
quite significant in view of the fact that the sams 
word in cl. (1) is not qualified. In view of this 
qualification, the word “law” as used in cl. (1) 
means juridical law, that is the law enacted by 
any competent Legislature and the word“ law” as 
used in cl. ‘2) means personal or Customary Law. 
According to Buddhist Law a rahan is forbidden by 
his personal law, that is the Vinaya, to engage in 
trade. Therefore to permit a rahan to buy and sell 
property means, enabling him to defeat his own 
personal law, and that is opposed to se 23, Contract 
Act. A.R. L. P, Fre{m v. U Po Kraine 

Rang.673 FB 

8. 23—Suit by adopted daughter of dancing 
girl for accounts or share in profits of their 
immoral and illegal partnership, if maintainable. 

No suit would lie by an adopted daughter of 
a dancing girl for an account or a share in the 
profits of an immoral and illegal partnership. 
GANGAMMA v. Kuppapan KUPPAMMAL Mad, 680 


—— 88, 25 (3),62, 249—Two persons forming 
partnership borrowing debt — Another person 
subsequently joining them and forming new 
partnership and signing hatchitta account book 
in respect of debts prior to his joining — His 
liability—-Whether creates new and valid contract 
— Whether novation of contract. 

. Two persons had entered into partnership and 
borrowed money for business. Subsequently another 
person joined them to form a new partnership 
and he along with the other two signed a hatchitia 
account book in respect of debts incurred by the 
original two partners, previous to his joining 
them : 

Heid, (per Manohar Lall and Fagl Ali, JJ., 
Chatterji, J. contra.) on the construction of the docu- 
ment—that the acknowledgment did not amount to 
promise to pay, that if was not supported by con- 
sideration and that there was no novation, and as such, 
the third person was not liable. 

(When a new partner can be made liable for the 
debts of the old partnership explained.j 

“When a new partner along with the old partners 
acknowledges thag on a particular day a particular 
amount is due from the partnership to their creditors, 
but there is no distinct promise to pay the amount, 
the partner cannot be said to be doing anything 
beyond merely acknowledging the correctness of the 
amounts which stand in the khata of the original 
firm. His acknowledgment does not create a new 
contract so as to bind him, there being no considera- 
tion for the same. 

Per Fagl Ali, J.—Novation of contract is not con- 
sistent withthe original debtor reihaining liable in 
any form. Hence,inthe above instance, the acknow- 
ledgment does not amount to novation inasmuch as 
the prior liability of the partners does not become 
*extinct. MADHOPRASAD vV. Gourt DUTT GANESH LAL 
Pat.179 (b) 
on — What 








— 8. 62— Novated contract, suit 
tplaintif’ muse prove, 
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In a suit based on a novated contract, the plaint- 


iff must prove the existence of liability under 
the original contract, and the extinguishment 
of that liability by the novated contract. Supa 
Prasap SINGH v. TINCOURI BANERJI Pat. 855 





s. 72. See Contract Act, 1872, 8. 15 134 
S. 73—Option of cancelling contract in case 
of “bankruptcy or any other reason” can be based 
on substantial reason and not merely on desire 
of party cancelling it to avoid loss to himself. 
` In anticipation of his appuintment as a supplying 
agent and of acceptance of his terms as to com- 
mission and price by the manufacturing firm, a 
person accepted indents which provided by one of 
its clauses as under: “In the event of fir, strikes 
among workmen, or any unforeseen event, or the 
failure of your supplier to deliver either through 
bankruptey or any other reason, you or your agents 
are to have the option of cancelling the order.” 
His terms of agency were not accepted by the manu- 
facturing firm and the goods were not supplied. 
The contract was between the parties as principal 
to principal. Purchaser sued for damages : 

Held, that this failure of the supplier “ through 
bankruptey or any other reason”? must be based 
on something reasonable. It was impossible to 
hold that the circumstance that the supplier would 
not pay the price demanded by the manufacturers, 
who also refused to pay him commission, was a 
reason contemplated by these indents. Consequent- 
ly the supplier was not entitled to cancel the order 
and was liable for damages. Hosizzpy KNITTING . 
Mitts, LTD., DELHI v. WAHID-UD-DIN Lak. 838 


8. 74—Interest at higher rate in case of 
default, if amounts to penalty—Rate, if should 
be restricted to one agreed in primary. contract 
—Compensation—Rate of. 

The stipulation for higher interest after default 
is ona different footing from the primary contract 
and must be read as stipulation by way of penalty. 
It does not, however, follow that the rate of inter- 
est after default is to be restricted tothe rate 
agreed on inthe primary contract. On the contrary 
s. 74, Contract Act, requires the Oourt in sucha 
case to assess @ reasonable compensation and if 
the higher rate stipulated for is found notto be 
unreasonable, the compensation may be as high as 
that but shall not be higher. 

By an sgreement the mortgagor was to pay in- 
terest at 93 annas per cent per month and he 
hypothecated his property as security for principal 
and interest. It was further stipulated that in case 
of non-payment, the creditor would be entitled to 
get interest at Re. 1-4-0 per cent. per month from 
after the due date fromthe person and property of 
the mortgagor : 

Held, that the words were appropriate to a per- 
sonsl undertaking to pay money rather than to & 
mortgage loan and the bond operated as a mort- 
gage only to the extent of principal with interegt 
at 94 per cent, per month. NANHAK Sinca v. Ram 


Lacan Doser Pat. 866 
———— s. 249, Sex Contract Act, 1672, s. 25 (3) 
“179 (b) 


Co-operative Societies Act (H of 1912), $. 21— 
Person, if ceases to be member by kis adjudication 
as insolvent, : F 
A person does not cease to be member of the Society ° 

by his adjudication as insolvent, ANJUMAN IMDAD 

Basimt Qarza v. IMAM DIN Lah.632 

8.42 (b)—‘Member, meaning of. 
“Member” obviously means member at the date of 


. 
e 
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the dissolution of the Society in s. 4? (b), Co-operative 
Societies Act. ANJUMAN Impap BAHIMI Qarza v. 
IMAM DIN Lah. 632 
$8.42 (b), 21—Society dissolved — Certain 
members adjudged insolvents — No Liquidator 
appointed until after discharge of insolvents — 

Their liability as members, if provable under 

8. 31 (2), Provincial Insolvency Act (V of 1920). 

Whefe certain members of a Co-operative Society 
are adjudged insolvents before the Society is dis- 
solved and a Liquidateris not sppointed until 
after the discharge of the insolvents, the liability of 
the insolvents as members of the Society is not prov- 
able under the terms of s. 34 (2), Provincial In- 
solvengy Act. Under s. 42 (b, it is the Liqidator 
alone who can ascertain and fix the liabilities of the 
members. Therefore untila liquidator is appointed, 
it cannot be said that there is any debt or Lliablility— 
certain or contingent - which can affect the members. 
The Liquidator is not, therefore, debarred from fixing 
the liability of the insolvents as members, under 
the provisions of the Provincial Insolvency Act. 
ANJUMAN Impap BAHIMI Qarza y. IMAM DIN 

Lah. 632 
————8.43 (1)—Rules framed under, by Punjab 

Government —R. 26 (e)— Scope of— Liquidator 

summoning person, whether has power to ask for 

security from such person or impose sentence of 
imprisonment or fine for failure to furnish 
security, 

Rule 26 (e), of rules framed under s. 43 (1), Oo- 
operative Societies Act, restricts the powers given 
‘by s. 32, Civil Procedure Code, tothose given in the 
sub-rule. Hence in whatever capacity a person 
may have been summoned, the Liquidator bas no 
power either to ask for security or to impose a sen- 
tence of imprisonment or fine for his failure to 
furnish security. Inre HAKIM WASAN Lah. 414 
Copyright Act, 1911, 1 ana 2 Geo. V, Gh. 46), 

5. 1—"Authorization” of publication — Copy- 
right of ordinary photograph of an actress taken 
by film company for its own purpose and with 
ttsown apparatus belongs to that company— 
Another company engaging same actress and placing 
order for advertisement with owner of cinema 
journal—Owner of journal publishing advertisement 
with photograph of that actress.reproduced from 
original— There was held “authorization”, of in- 
fringement of copyright by latter company. 

The copyright of ordinary photograph of an actress 
asa stationary figure when taken by a film company 
for its own purpose and with its own apparatus be- 
longs to that company. 

Where another film company which has engaged 
that actress has placed an order for advertisement 
with the publisher of a cinema journal and the 
publisher inserts in the advertisement a photograph 
of the actress’ which is reproduced from one taken by 
the first company, there is ‘authorization’ by the 
second company of the infringement of the copyright 
if the proprietor of that company either knew or had 
Teason to anticipate or suspect that the owner of the 
cinema journal would publish the photograph ofthe 
actress in infringement of the copyright. 

What is “authorization” explained. Maune Nyr 
Pu vz. ES? Env Fims Rang. 625 
Co-sharers—Equal shares— Liability of each to 

Government.revenue — Presumption that each paid 

hal? amount, if can arise—Suit against defendant 

creed~-One of co-sharers dying pending second 

appeal—No substitution—Appeat held abated in 

. boto — Civil Procedure Code (Act V° of 1908), 
0. XXII, rr, 3, Ml. 
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Two persons had equal shares in the property, each 
being liable, between themselves, to half the revenue, 
but each being liable to pay the whole revenue to the 
Government. The revenue was paid and both of 
them brought as one entity a suit for recovery of 
revenue from another person : p 

Held, that this raised no presumption that each must 
have paid half the revenue. h 

Where in the above instance the suit was decreed 
in first two Courts and the defendant filed second 
appeal ‘during the pendency of which one of the 

respondents died and no application for substitution 
was made. 

Held, that since no presumption could be made 
about the payment made by the deceased, the appeal 
abated in tote. Hinaa LAL v. AHMAD ALI Kaan 

Oudh 479 
One co-sharer in exclusive possession of plot 
without hinderance — Whether can transfer plot 

— Remedy of co-sharera notin possession— Whether 

by partition or ejectment. . 

A co-sharer, who has been in exclusive possession 
of a certain pl@ of land without let or hinderance by 
other co-sharers, can transfer the plot to a third per- 
son subject tothe right of other co-sharers to obtain 
a partition of the village. The co-sharer not ‘in 
actual possession has no right to eject the transferee 
in possession. His remedy is to obtain a partition. 
SRIPALSINGH v. Mata BADAL Oudh 593 

Suit for profits—" Profits on account of a 
year,” meaning of. 

The expression “ profits on account of a year" 
means the profits which arise out of the rental 
demand for that particular year irrespective of the 
year in which the collections are made. This ex- 
pression cannot include arrears previous to the 
year with reference to which the profits are stated 
to arise. MOHAMMAD ISMAIL v, Hira Lan All. 432 





Costs— Awarding of. 

Costs may be awarded to each successful defendant 
on the aggregate value of all the properties 
which is the subject-matter of the suit, Suam 
MUKHAPPA GURULINGAPPA v. RURDRAPPA GOLAFPA MALLI 

, Bom. 667 
Neat friend — Appeal by minor against order 
of costs—Next friend need not file separate appeal. 

Where the minora themselves have made a grievance 
in their memorandum‘of appeal against the order of 
costs, it is not required that the next friend in such a 
case himself should file a separate appeal. Moreover, 
under the provisions of O. XLI, r. 33, Oivil Procedure 
Gode, the powers of the Appellate Oourbare wide 
enough to permit of interference with the order passed 
in regard to costs. Kusum KRISANAJI PANeE v. 
KRISENAJI ANANT PANSE “ Bom. 394 

Neat friend—Court, if can direct him to 
bear costs both of minor plaintiff and defendant 
personally 

The Court has power in its discretion to make the 
next friend bear the costs ofthe suit personally of 
both the minor plaintiffs and the defendant if it finda 
that the suit is not for the benefit of the minor, 
Kusum KRISENAJI PANSE v. KEISUNAJI ANANT PANSE 

Bom. 394 


Court Fees Act (VII of 1870),s.7 (WA) as 
amended by Madras Act of 1922—Suit Jor 
cancellation of deed of conveyance and posses- 
sion—Relief should he valued in acgordance with 
8. 7 \iv-A)--Valuation_to be based on market value 
of property. bg 





y 
In a suit for the cancellation of a deed of cpp- e 
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veyance and for possession of the property covered 
by the deed the plaintiff should value his relief in 
accordance with the provisions of s, 7 (iv) (A) and 
not in accordance with those of s. 7(v), Court Fees 
Act. To give the wordingof para. (iv-A) its plain 
meaning the valuation must be the valuation based 
on the market value of the property at the date of 
the plaint. Konaovata KUTUMBA SASTRI v. 
LAKKARAJU RALA TRIPURA SunpARAMMA h 
Mad. 95 FB 


s. 7 (iv) (0), (IM) and W)—Title suit in 
guise of partition suit — Proper court-fee — 
Partition suit—Piaintiff claiming more property 
than already possessed—Value of suit for purposes 
of court-fee. : i si 

` Where a partition suit is actually in the nature 

of a title suit, ad valorem court-fee is payable by 
the plaintiff, whether the suit is regarded as gov- 

‘erned by s, .7.(iv) (e) or by sub-ss. (ti) or (v) of 

B. 7, Court Fees Act, 

In a suit for partition, the plaintiff alleged that 
a private partition had been unfair® He estimated 
his loss at a certain figure. He asked the Court 
to set aside the partition and stated that he was 
in possession of what purported to be his share 
in the joint family but that that property in his 
possession was of less value than the property to 
which he was entitled: 

. Held, that the value of the suit for purposes of 

court-fee would be the difference between the 

value of the property in his possession and the 
value of the property claimed by him as coming to 
his share. BITAL Prasap Sau v. Rampas Sau 

are Pat, 281 

—— Sch. |, Art. 1~Fquitable set-off— Tentative 
valuation, if permissible — Suit for damages— 
Cross-claim. for damages byway of  set-off— 
Claim must be valued accurately and ad valorem 

- court-fee paid thereon. 

The word “ set-off" in Sch. I, Art. 1, Court Fees 
Act, not having been qualified in any way must in- 
clude not only a legal ‘set-off but also an equitable 
set-off. : 

“"A tentative valuation is permissible in two 

classes of cases, namely in suits for accounts and 

mesne profits, 

Where in a suit for damages, the defendant sets 
up a cross-claim for damages suffered by him on 
account of acts and conduct of the plaintiff and asks 
for a set-off against the plaintifl’s claim, must esti- 
mate his claim as accurately as he oan for the 
purpose of the Court Fees Act and pay ad valorem 
court-fee thereon. He cannot be allowed to put ten- 
tative valuation for his claim. A. Z. M. Reazar KARIM 
v. MOHAMMAD ISRAIL OSTAGAR Gal. 373 


Criminal Procedure Code (Act V of 1898), s. 35 
—Separate sentences for offences under ss, 457 
and mee Penal Code (Act XLV of 1880), if can be 
passed,” f 
As s. 35, Oriminal Procedure Code now stands, 

there is nothing to prevent the Court to pass separate 

. sentences: for offences under ss. 457 and 380, Penal 

Oode. But the question is not of much practical 

importance as in an overwhelmingly large number of 

cases the punishment provided for any one of these 
two offences will be sufficient and if the Coart of 

Appeal dinds that the trial Court has wrongly passed 

two separate gentences but the sentences taken to- 

gether are fot excessive, they can be consolidated, 

Ipris y, EMPEROR ° Pat. 217 

—~-— $. 106—“Other offences involving breach of 

~ peace” interpretation of. ea Se 
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The words “other offences involving a breach of the 
peace” in s. 108, Criminal Procedure Code refer to the 
actual definition of an cffence in the substantive law, 
that is to say, the commission or intention to commit 
a breach of the peacemust be one of the elements 
which would go to make up the offence. ANKULAL 
SAHA v. SADHAN Onanpea MANDAL Cal. 672 
8.107—Proceedings under 8. 107—Ngture of. 

The proceedings under s8. 107, Oriminal Procedure 
Code, are proceedings for the preservation of the péace 
and not for the preservation of morals. Om RADHE D, 
EMPEROR Sind 460 


— 5. 110 —Order under s. 110 read with s8. 118 
cannot be made on vague allegations that person 
proceeded against was suspected in several cases, of 
having committed offences against property. 
Anorder under s. 110 read withs. 118, Oriminal 

Procedure Oode, cannot be made on vague allegations, 

as person proceeded against had been suspeoted in 

several cases of having committed offences against 
property, otherwise none would be safe. Unlessthe 
requirements of s. 110 are fulfilled or in other words, 
aman is proved by habit a robber, housebreaker, 
thief or forger or by habit a receiver of stolen pro- 
perty, etc., this drastic measure cannot be taken 
against him, and if in all cases in which the person 
proceeded against was sent up, he was either dis- 
charged or acquitted, it cannot be urged that the 
requirements of s. 110, Oriminal Procedure Code, are 

satisfied. IsLAM-UD-DIN v. EMPEROR Lah, 269 

8.133—Order under e. 133, without inquiry 
as to whether obstruction amounts to nutsance, 
propriety of. : 
An order under s, 133, Oriminal Procedure Code, 

without an inquiry as to whetherthe obstruction in 

dispute amounted to a nuisance unders. 133, is im- 

proper. Before passing any orders under s. 133, an 

inquiry should be made into these matters. 

CONSOLIDATION Oo-opersTive Soomty v. HARGOBIND 

. Lah, 292 

————8, 133—Scope of— Branches of trees 
obstructing road—Road recentiy constructed — 
Obstruction is recent even though trees may have 
been old—Road constructed long ago—Trees 
standing alongside, for number of years do not 
constitute new obstruction 
Section.133, Oriminal Procedure Code, is not in- 

tended for the removal of long-standing obstructions 

but for unlawful obstructions lately built on public 
laces, 

p Where a road has been recently constructed, the 

obstruction to it caused by the branch of the trees 

alongside can be held to be a recent one even if the 
trees have been in existence for a number of years, 

If, however, the road was constructed several years ago 

then it cannot be said that the trees that have stood 

alongside the road for a numberof years constitute a 

new obstruction. CONSOLIDATION Oo-oPERATIVE Soorst, 

v. HAR GOBIND Lah. 292 


-— 88. 133,137, 139-A—On preliminary. order 
under s. 135 opposite party appearing and denying 
existence of public rigkht—Proper way for the 
Magistraie to proceed stated. ts . 
Where on a preliminary order being mgde under 

s. 183, Criminal Procedure Code; the opposite party 
appears before the Magistrate and conteuds that 
the place in question is in his private possession 
and thus denies the rightof the public in the pjace, 
the Magistrate must follow the procedure prescrib- 
ed in s. 139-A introduced by the ameading Act 
of 1923 and decide whether the evidence put before 
him by the opposite party supporting the denial of 


Å 
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the existence of any public right in the place in 
question is reliable and sufficient in his opinion 
to support the case of the opposite party. If he 
finds that there is any reliable evidence in support 
of such denial, the Magistrate has no option but 
to stay his hands and to refer the parties who 
moved the Magistrate to take action to go to the 
Oivil Court, If the Magistrate in such a case, 
instead “of proceeding as above, proceeds to conduct 
an inquiry straightway under 6, 137 and after 
taking evidence on both the sides passes an order, 
such order is totally without jurisdiction and is 
‘liable to be set aside. Govinpa Gounpan v. AYI 
GouUNDAN: Mad. 567 


88,144, 439—S. 144, if requires Magistrate 
to uphold rights whether constitutional or otherwise 
~—-Whether requires him to hold judicial inquiry 
into righta of parties involved— Intention of 
section — Disturbance of public tranquillity 
apprehended by certain act— Magistrate can direct 
person to abstain from thai act even if it ia 
otherwise lawful. 

There is nothing in s. 144, Oriminal Procedure 
Code, requiring the Magistrate to uphold rights 
whether constitutional or otherwise; there is nothing 
in the section requiring the Magistrate to hold a 
judicial inquiry into the rights of the parties in- 
volved Once a Magistrate is of opinion that there 
is sufficient ground for proceeding under s. 144, 
Criminal Procedure Code, once a Magistrate con- 
siders that there is ‘apprehended danger’ which 
-can only be averted by directing a person or per- 
sons to abstain from a certain act which may 
result in danger to human life or a disturbance 
of the public tranquillity or a riot or an affray, he 
is entitled to make an order directing that person 
or those persous to abstain from such act even 
though such act is otherwise lawful, even though 
such person or persons may be acting lawfully in 
the exercise of the right. This section is intended to 
provide for an emergency, and it is idle to contend 
that in an emergency when a riot is apprehended 
and when there is apprehension of a serious dis- 
turbance of the public tranquillity, the Magistrate 





is required to deliberate upon and decide the rights ` 


of the parties before acting. Gun Hassan SANIB r. 
EMPEROR Bind 641 


———s, 145—Claim by landlord for possession of 
number of plots — Various tenants claiming different 
plots separately —Amalgamation of all plota in one 
proceeding, tf legal. 

It ie not necessarily illegal or irregular to combine 
alarge number of plots ina proceeding under s. 145, 
Oriminal Procedure Code, where the dispute is 
between a landlord who claims a large number of 
plots on one side and different sets of tenants who 
claim different plots on the other. But when this is 
done, particular care is required to ensure that the 
parties are not prejudiced by the amalgamation ofa 
number of plots in one proceeding. RAJA Gorm v. 
BUKAN SINGH Pat, 286 
—S, 145—One set of co-sharer landlords, 

whether can represent entire body in proceedings 

undeg s. 145. 

In a case of co-sharer landlords possession of one 
is the possession of all and one set is capableof 
representingthe entire body in a proceeding under 
8.9145, Criminal’ Procedure (ode, Rasa Gore v. 
SUKAN SINGH Pat. 286 
———-88. 145, 537—Failure of Magisirate to 

make order under a. 145 (1) or fdilure tq serve 
notice on opposite party or toafiz copy of order 
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te conspicuous place near land or to record finding 

in final order that danger of breach of peace 

exists, whether defects curable by s. 537—Whether 
vitiate proceedings under s. 145 when parties are 
not prejudiced. 

Omission by Magistrate to make initial order as 
required by subs. 11) of s. 145, Criminal Procedure 
Code, failure to serve notice onthe opposite party 
according to law, or failureto affix a copy of the 
order made by the Magistrate to some conspicuous 
place at or near the subject of dispute ; and failure 
of the Magistrate to record a finding even in the 
final order that there was a danger of a breach of 
the peace abcut the land in dispute, are all defects 
which s, 537, Oriminel Procedure Code, can cure 
and are not therefore sufficient to vitiate proceed- 
ings under s. 145 when the parties ara not in any 
manner prejudiced. Ratan v. TIKA Lah. 351 


———§. 146 —Collector's order under Bengal Survey 
Act — Whether decision of competent Oourt within 
meaning of a. 146. 

An order of the Collector as to the land under 
Bengal Survey Act is a determination by a com- 
petent Court of the rights of the person entitled to 
possession of the land, within the meaning ofe, 146, 
Oriminal Procedure Oode. Ram RANBIJAYA PRASAD 
Sines v. Ram PRASAD GUPTA Pat. 388 
———-8. 188— Offence under Child Marriage 

Restraint Act committed in French territory cannot 

be inquired intoin British India without certificate 

of Political Agent or sanction of Local Government, 

In the absence of the certificate of the Political 
Agent or sanction of the Local Government, a charge 
ofan offence under Child Marriage Restraint Act 
committed in French territory cannot be inquired into 
in British India as there is nothing to the contrary 
in the Child Marriage Restraint Act. MAGANTI SUBBA 
Rao v, VEDULLAPALLI KAMARAJU Mad. 708 

s.195~—Offence unders, 188, Penal Code 

(Act XLV of 1860), committed by disobedience of 

order unders 144 issued by Sub-Magistrate — 

Whether can be tried without complaint under 

a. 195—If can be tried by same Magistrate. 

Where an offence under s. 188, Penal Code, is com- 
mitted by disobedience of orders of the Sub-Magis- 
trate issued under s. 144, Oriminal Procedure Code, 
no cognizance can be taken of this case without a 
proper complaint by that Magistrateas enacted by 
s. 195, Oriminal Procedure Code, and in any case the 
very Sub-Magistrate cannot hear and decide the case 
himself. In re VEERAPPA Mooran Mad. 240 


———8. 195 -- Purpose of 8. 195, stated—Offence of 
forgery committed in relation to proceedings before 
Court, forming part of same transaction with 
offence which Court is inquiring-Court, if can 
itself inquire into offence of forgery and commit 
case to Sessions, if necessary. 

The purpose of s. 195, Criminal Procedure Code, 
is not, that one Court should keep check upon 
another, because if that were so, the Uourt itself 
would not be entrusted with the making of a com- 
plaint as it is under the provisions of the section. 
The purpose of the section is to provide, inter 
alia, that an offence of forgery, for instance, shall 
be inquired into upon a complaint of a Court before 
which the forged document was produced and not 
upon the complaint of a private individual. It ig 
the Court before whom the forged ddtument is 
prodaced which is to decide whether there should 
be or should not be an inquiry in fhe first in- 
stance, and as a Courf is entrusted by the Legis- 
lature with this discretion and with this power it. 
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is entitled itself to inquire into an alleged offence 
committed in relation to proceedings before it, 
when that alleged cfience is part of the same trans- 
action, with the offences of which the Oourt has 
already taken cognizance and the Magistrate can, 
in such a case, convert the proceedings before him 
into one for committal to the Oourt of Session. 
JASBANMAL J. GULBAJANI v, EMPEROR Sind 619 


s. 195 (1) (b)—False and defamatory state- 
ment made by accused in his deposition as witness 
—His offence falls under 3. 193, Penal Code (Act 
XLV of 18€0)—Complaint by Court is necessary— 
Complaint under s. 500, Penal Code, is not 
competent, 

Where a defamatory statement was made by the 
‘accused in his deposition asa witness and the finding 
‘ig that the statement was deliberately false, the offence 
committed by the accused falls unders 193, Penal 
Code, which cannot be taken cognizance of without a 
complaint by the Court and parties cannot be allowed 
to evade the provision’s of s. 195(1)(d), Criminal Pro- 
cedure Code, by filing a complaint under another 
provision of the Penal Oode. GANAPATHI Asari v. 
KUPPUSWAMY Asani Mud. 179 (a) 


— — 8, 195 (1) (b)~—Trial for offence for forgery 
of will — Objection as to jurisdiction that com- 
plaint made without sanction under 3. 195 (1) (b) 
of those Courts where will was already used, was 
barred—Objection should be dealt with before 
recording entire evidence, 

Where at the trial for an offence of forgery of a 
‘will of a dead man an objectionis raised as tothe 
-jurisdiction of the Magistrate to tiy the case on the 
ground that the complaint of the offence alleged in 
respect of the said will made without sanction under 
s. 195 (1) (b), Crimiaal Procedure Code of the Courts 
where it was already used and acted upon was barred, 
the objection goes to the root of the case and it 
should not be reserved for consideration till the entire 
evidence is recorded, BANALAMUDI PARANDAAMAYYA 
y. NAGAB..USHANAM Mad. 268 


——— s55., 200, 203—Magistrate must deal with 
complaint according to s. 200 and sections following 
—S, 203 does not provide for issus of “O” summary. 
The question of issuing summaries is a mere 

administrative matter, It is merely for the main- 

tenance by the executive authorities ofa record of 
cases according to three classes and is nota judi- 
cial order passed under the Oriminal Procedure 

Gode ab all. A Magistrate, when thereis a complaint 

before him, must deal with itaccording to s. 209 

‘and the following sectious of the Criminal Proce- 

‘dure Code. If he wishes to postpone the issue cf 

process under s. 202, he must comply with the pro- 

visions of thah section, and, if asa result of a 

preliminary inquiry he wishes to dismiss the com- 

plaint, then he must do so according to the provi- 
sions of s. 203. In s. 203, there is no provision 
for the issue of a“O"” summary. Jzooman TIKAMDAS 

v, EMPEROR z Sind 449 


—_-—~—-ss. 203, 259—0Order dismissing complaint 
under a. 203 or discharging accused under s. 259, 
whether judgment. 

The word ‘judgment’ indicates some final derer- 
mination of the case which would endit once for all, 
such as an order-of conviction or acquittal. An order 
therefore dismissing for default a complaint made 
either under s. 203 or under s. 259, Oriminal Procedure 
Code, is not a judgment. HARBAI v. Raya PREMJI 

G Sind 283 

—— $, 208—Committal—Purpose of —Seope of 
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8, 208—Magistrate cannot refuse to call evidence 
on behalf of accused on ground that accus:1 would 
have opportunity to produce all evidence in 
Sessiona Court after his committal, 

The purpose ot committal proceedings is not 
merely to place on record the case for the prosecution, 
but to commit tothe Gourt of Session for trial an 
offence which, after having heard the evidence for 
the prosecution and for the defence, the learned 


Magistrate thinks has been committed. But while 


it is intended that the prosecution should be 
allowed to adduce all material evidence in support 
of the prosecution case, so it is intended, to be 
fair, that the accused shall also be entitled to 
adduce all material evidence in their defence. It 
is true that under s. 208 (3), Criminal’ Procedure 
Oode, a Magistrate can, for reasons to be recorded, 
refuse to issue process to compel the attendance of 
any witness. But it does not mean that the Magis- 
trate shall refuse the application of the accused 
to call witnesses because these witnésses can be called 
thereafter in the Court of Session, A committal 
to the Oourt of Session is a very serious matter 
indeed for an accused person and he is to be given 
every reasonable opportunity to show that there is 
no ground to commit him to the Court of Session- 
because of the evidence he has adduced in his 
defence. Section 208 clearly contemplates 
evidence on behalf of the prosecution and evidence 
on behalf of the accused, or evidence which may 
be called by the Magistrate, if he thinks it in the 
interests of justice. Particularly in a case where 
the charge of forgery is brought for the firsttime 
against the accused in the course of proceedings 
for other offences, every proper opportunity should 
be given him to meet the charge which ke may, 
with some reason, say has taken him by surprise. 
JAS AN Man J. GULRAJANI v. EMPEROR Sind 619 


S. 310—Accused a registered member of 
criminal trine —Effect—Matter, if can be brought 
before jury—Hvidence Act (I of 18725, s. 51— 
Bad character, evidence of — Relevancy. 

The fact that an accused isa registered member 
of a criminal tribe is like a previous conviction, a 
matter from which bad character “can be inferred 
and which may affect the sentence. It should be 
treated in the same way as the fact of a previous 
conviction by not being disclosed tothe jury until 


after the verdict lest their minds should be 
prejudiced. . 
Where in the first information the accused is 


referred t> as “a member of a criminal tribe” 
this portion of the information should beexcluded 
when reading it out to the jury. When there was 
no indication that such a precaution was taken 
and as the trial proceeded, the prosecution were 
allowed to examine a clerk of the Police office to 
prove thatthe accused wus entered in the criminal 
tribes register: 

Held, that this evidence certainly ought not to 
have been admitted until after the verdict had «been 
taken or the accused convicted, Mosanes Dome v. 
EMPEROR Pat.660 


——— 88. 310, 511—In trial for - subsequent 
offence, accused must not be prejudiced bf recital 
of previous convictions— Statement of accused 
relating to previous convictions and subsequent 
offence, treated as a whole and read out al one 
tyme to accused— Procedure is contrary to 8. 310 
~-Before questioning accused about previous con- 
victtons there must be legally admissible evidence 

_ justifying charge based upon preyious convictions 
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—Such evidence must falleither under s. 511 or 

8. ‘4, Evidence Act (I of 1872). 

Inacase where it is intended to prove previous 
sonvictions for the purpose of enhanced punishment, 
she trial is in effect divided into two parts, firstly, the 
ial for the subsequent offence and the opinion of the 
assessors thereon, and secondly, if the accused be 
sonvicted bf that subsequent offence, there is, what 
mounts toa trial on the charge of previous con- 
victions on account of which the accused is liable to 
ceceive enhanced punishment. This second part of 
she trial of course may be very short, but it is 
aevertheless to be kept as something apart and 
jeparate from the first part of the trialin the sense 
shat it shall not be allowed to influence the assessors 
ər jurors in their opinion as to the guilt of the accus- 
sd of the subsequent ofience for which the accused 
satfirst to be tried. Ifthe statement of the accused 
‘elating to the previous convictions and the sub- 
sequent offence is treated as a whole and read out 
ıt one time to the accused, the procedure is clearly 
contrary to the provisions of s 310, Criminal Proce- 
dure Code and though it is true that under s. 221 (7), 
Jriminal Procedure Code, the charge must contain 
details of the previous convictions which it is intend- 
d to prove for the purpose of enhanced punishment, 
that section must be read subject to s 310, Criminal 
*rocedire Code, and the accused must not be pre- 
adiced in bjs trial for the subsequent offence by a 
ecital of his previous convictions. 

Before an accused can be questioned about previous 
onvictions, there must be evidence legally admissible 
pon the record which shows that he hag committed 
hese previous offences about which he is examined by 
16 Court; and legally admissible evidence as to 
wevious Convictions must fall either within s. 511, 
riminal Procedure Oode, or s. 54, Evidence 

et. Guous Bakss MUHAMMAD AMIN v, EMPEROR 

Sind 219 


ss. 350, 537— Magistrate recording evi- 
dence succeeded by another Magistrate—Susceeding 
Magistrate delivering judgment written by his 
predecessor without adopting it as his own — 
Defect, if curable under a. 537. 
It is quite possible under s. 350, Criminal Proce- 
are Oode, that the succeeding Magistrate may take 
ue judgment left by his prodecessor and compare it 
ith the evidence recorded in the case and discover 
wat it expresses what he himself would have decided 
u the case. In that caseifthere is no demand fora 
ow trial on the part of the accused, hemay deliver 
at judgment as his own, In fact by so doing, it 
scomes his own judgment. But ifthe succeeding 
agistrate has delivered judgment notas his own 
xt as that of his predecessor without signing it him- 
If or dating it, the defect in the delivery of such 
dgment goes beyond a mere irregularity curable 
ader s, 537. It is not contemplated in the Oode that 
Magistrute shall deliver any judgment other than 
isown,and if he does so, it is not an irregularity in 
eform of delivery ; it is not delivering judgment 
all. Qurnnayar v, Maune Mya Tar Rang. 216 


- 8. 369. Ses Oriminal Procedure Code, 
1898, s. 5@1-A 348 
s. 386 (1) (a!\—Fine imposed on co- 
parcener, if can be realized by sale of movable 
property belonging to co-parceners. 
Finê imposed upon a co-parcener cannot be 
alized by sale of movable property belonging to the 
parceners. Section 326 (1) (a), Criminal Proce- 
are Oode, suthorizes the Court passing a sentence 
fine to recover the amount by sale of mov- 
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able property of the offender. It cannot be said 
that movable property owned by a co-parcenary 
body is the property of the ‘offender’. It is the 
property owned by several persons in which the 
offender has an interest which 15 unascertained 
and this will bethe state of affairs so long as the 
property isnot partitioned and the joint conditions 
continue. Bansras Das y. SECRETARY OF STATE 








All. 134 

s. 403. Sze Criminal Procedure Code, 

1898, 5. 437 283F8 
— ss. 417, 418. See Criminal Procedure 
Code, 1898, s, 423 405 


s. 421 — Magistrate, on presentation of 
appeal, allowing Pleader of appellant to argue 
case in full—Appellant is allowed reasonable 
opportunity within meaning of a. 421— It is 
unnecessary to hear appellant or his Pleader 
again after arrival of record in Appellate Court, 
All thats. 421, Criminal Procedure Oode, requires 

isthat the Appeate Court before dismissing an 

appesl summarily, must afford the appellant or his 

Plender a reasoanble opportunity of being heard. 

It would be a sufficient compliance with the 

statute if such reasonable opportunity is afforded 

either on the first presentation of the appeal 
or if the Appellate Court sende for the record, 
after the record has been received. Hence where 

a Magistrate allows the Pleader for the appel- 

lant to argue his client's case in full, the appel- 

lant is allowed a reasonable opportunity of being 
heard in support of his appeal within the meaning 
of s. 421, Oriminal Procedure Code and it is unneces- 
sary to hear tho appellant or his Pleader again after 
the arrival of the record in the Appellate Court. 
AKRAMADDIN V, EMPEROR Cal. 742 


-s8. 423, 417, 418—Appeal against 
acquittal—Powers of High Court—Interference, 
when justified. : 
Where after consideration of the prosecution evi- 

dence the trial Magistrate finds that the case against 

the accused is doubtful and acquits him, there is no 
justification for upsetting his decision in an appeal 
before the High Court. When the High Court is 
hearing a case as an appeal against an order of 
acquittal certain points have to be kept in view. 

Tt cannot interfere unless it is satisfied that the view 

of the trial Magistrate is wrong and contrary to the 

weight of evidence, The fact that it might have 








“taken a different view if it had heard the case in the 


first instance, isnoground for interference in appeal.. 
EMPEROR v. Saxo SEWAK SINGH Ali. 405. 
S. 432 —Making of reference in form which. 
involves giving decision on law divorcedefrom facte: 
is undesirable — Desirable course ig to use second 
part of 8. 432. : 

Although the Presidency Magistrates have, under 
s. 432, Oriminal Procedure Cede, the power to refer 
for the opinion of the High Court any question of law 
which arises at the hearingof any case pending 
before them, it may be undesirable to make the 
reference in the form which involves giving a deci- 
sion on law, divorced to some extent from the facts. 
The more desirable course is for the Magistrate to usa 
the second part of s. 432, Criminal Procedure Code. 
By adopting this course, duplicity of hearing ip both 
Courts would probably be avoided and all the facts 
would be before the High Oourt once for alle EMPEROR 
y. HEMENDRA Prasad GHOSH Cal. 349 SB 
ss. 437, 403, 203, 259—S. 437, scope of 
— Dismissal of complaint under 3° 203 or». 
discharge of accused under a. 259 by Magistrate~—.. 

a 
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Same Magistrate, his successor, or any other 

Magistrate of co-ordinate jurisdiction, whether can 

entertain second complaint on same facts although 

order of dismissal or discharge is not set aside. 

Section 437, Criminal Procedure Oode, is only an 
enabling section and does not take away by im- 
plication the jurisdiction vested ina Magistrate to 
hear the complaint again. 

Hence where a Magistrate dismisses a complaint 
for default under s. 203 or discharges an accused 
unders 259, Criminal Procedure Code, it is compe- 
tent for that Magistrate or to his successor-in-office, 
or to another Magistrate of co-ordinate jurisdic- 
tion to entertain a second complaint on the same facts 
although the order of dismissal or discharge, as the 
case may be may not have been set aside by a bigher 
Court. 

When entertaining a second complaint a Magistrate 
should, however, keep in mind the default committed 
in the earlier proceedings, for this default may have 
a bearing not only upon any subsequent default com- 
mitted but also upon the merits of tho complaint. 
Haenar v; RAYA PREMJI Sind 283 FB 


——— 5, 439—0rder under s. 144—High Court, 
whencan interfere in revision, 

Section 144, Criminal Procedure Gode, is in very wide 
terms, and under this section, the Legislature has in- 
vestedin the Magistrates referred to in the section a 
very wide discretion. Therefore although the High 
Court should not, as a rule, interfere with powers 
and discretion of the Magistrate, it may, in 
certain cases, send for a record to satisfy itself that 
the order of the Magistrate was legal and that 
the Magistrate had not acted in an arbitrary man- 


ner. The order calls for no interference if it is 
legal and made after due and careful considera- 
tion. Gui Hassan SAHIB v. EMPEROR Sind 641 


ss. 476, 526—S. 476 contemplates Court 
itself and not the personality of Magistrate. 
Section 476, Criminal Procedure Oode refers not 
to the “Magistrate” but to the “Court.” What the 
section contemplates is the Court itself and not 
the personality of the trying Magistrate. Hence a 
request made forthe transfer of proceedings under 
s. 476 to the file of the Magistrate before whom the 
alleged offence was committed on the ground that he 
is the proper Magistrate to appreciate, whether the 
complaint under s. 476 shouldor should not be made, 





although otherwise very reasonable cannot be 
granted by reason of the words of 5.476, JETHANAND 
HEMANDAS V. EMPEROR Sind 195 


$.488—Wife and child obtaining order for 
maintenance—Subsequent decree of Civil Court for 
restitutiog of conjugal rights in favour of 
husband, whether affects his liability to maintain 
his child—Failure -of husband to comply with 
terms of decree—Maintenance order should not be 
cancelled—Restitution sutt simply to evade payment 
of maintenance allowance—E fect. 

When a wile and child have obtained order for 
maintenance in their favour, subsequent order of 
the Civil Court for restitution of conjugal rights in 
favour of husband does not affect his liability to 
maintain the child. BEA : 

The subsequent decree of restitution of conjugal 
rights has to be considered, and ifthe wife per- 
sists without cause in refusing to live with the 
husband, then the order for maintenance is to be 

celled. i f 
oe OE course, the party who obtains a decree for 
wzestitution must ccmply with the conditions of the 
decree, and failure to comply with those conditions 
2 . 
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would justify the Magistrate in holding that the 
order for maintenance should nob be cancelled. 

Another case where the Magistrate would be 
justified in not cancelling the order for maintenance 
is where the suitfor restitution is brought, not 
with a view totake the wife buck, but simply to 
evade the payment of the allowance awarded. Ma 
Pwa Suen v Maune Po Kwe Rang. 692 


-8,488 (2)—Section contemplates order for 
arrears of maintenance payable from date of 
application—Relationship of husband and wife 
existing on date of application—Magistrate can 
order husband te pay maintenance from date of 
application until expiry of period af , iddat— 
Husband cannot evade payment by divorcing wife 
in middle of proceedings. 

There is nothing in the provisions of s, 4F8, 
Oriminal Procedure Code, which suggest that a 
husband can ayoid payment of sums which a 
Magistrate might order to be paid under s, 488 (2) 
by divorcing his wife in the middle of the pro- 
ceedings. The proper date to be coasidered for an 
order under 8. 488 (2) is a date on which the 
application was made. If, on the date on which the 
application is made, relationship of husband and wife 
exist, the Magistrate has jurisdiction to pass an 
order under s. 488 (2) directing the husband to 
pay sums due on account of maintenance from the 
date of that application until the period of iddat 
has expired. Masomep NAGMAN v. ZULLEKHAN 

Sind 536 

——— 5, 488 (3), Proviso—Mere absence of 
application for maintenance within one year of 
order of maintenance, if deprives wife of her right 
of maintenance under order. - 
lt is a general principle of law that sa order 

whose. term is not fixed and whose currency is not 

made expressly dependent upon the continued. 
existence of some circumstance or set of circum- 
stances, remains in force until itis cancelled, and 
prima facie this rule applies to maintenance order 
passed under s, 4£8, Criminal Procedure Oode, Hence, 
where the wife is not living in adultery nor does 
she refuse to live with her husband, she is not 
deprived of her right to maintenance under the. 
order merely because she did not apply for main- 
tenance within one year of the order of mainten- 
ance. JASODABAI y. TARAGUAND TEKOHAND Sind 336 


———— S. 488 (4)—Proceedings under 3. 488 by wife 
—Compromise that husband would pay certaim 
amount to wife tf she lived in house allotted ti 
her by him separate from his second wife — Com: 
promise, whether amounts to husband and wife 
“living separately by mutual consent”. 

In proceedings under s. 488, Oriminal Procedure 
Oode, by wife claiming maintenance from her husban 
after some evidence had been recorded, the parties 
entered into a compromise and the following orde 
was made by the Magistrate: “The husband shal 
pay Rs. 15 per mensem to the applicant for cher ane 
her children’s maintenance provided she, along with 
the children, resides in that house which the hug 
band allots toher separate from his’ second wife. I 
the husband maltreats heror is cruel o her, th 
applicant shall be entitled to live separate from th 
husband wherever she likes and to receive Rs. 15 pe 
mensem as maintenance allowance.’ The shusban 
refused to provide any house for her and gave her 
beating and turned herout : 

Held, thet the condition, in the order, that the hus 
band would provide a house for his wife where st 
would live separately from his second wife did ne 





. 
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amount to the husband and wife “living separately by 
nutual consent,” as laid down in gub-s. (4) of s. 488. 
Kt was open to husband to live either with her or his 
second wife. No question of “living separately by 
«autual consent” was involved in the condition em- 
»odied in the compromise, Buagwan SINGH v. 
Yyokouanan Kaur Lah. 464 
— 88.497, 498—Power of High Court, in the 
matter of granting bail. 

The news. 497, Criminal Procedure Code, draws a 
Kistinction between non-bailable offences which are 
eunishablewith death or transportation for life and 
«ther non-bailable offences. In the former case, the 
wlagistrate’s powers for granting bail are restricted, 
wut it is not so inthe latter class of cases, The 
«roviso to the section also gives the Court power to 
Kirect that any person under the age of sixteen years 
T any woman or any sick or infirm person accused of 
uch an offence be released on bail. 

Under s. 498 of the Code of Oriminal Procedure, the 
Nigh Court has power to release a person on bail 
m any case, that is to say, that the powers in granting 
‘ail in non-bailable offences is unrestricted, but that 
ower has to be used judicially and not inan arbitrary 
«anner. ` 

[The accused who were charged under s, 309, read 
vith e. 115, Penal Code, were granted bail} Kiwe- 
IMPEROR V, ABHAIRAS KUNWAR Oudh 713 

8.511, Sze Oriminal Procedure Code, 1898, 

s. 310 < 219 


s. 522—“Force" and “criminal force" 
contemplate use of force to person and not te thing 
—Entry effected by breaking lock of house, whether 
attended by criminal force—Order under “9. 522, 
legality of. ` 
Section 522, Oriminal Procedure Gode, contemplates 

“oh only criminal force but criminal intimidation, too, 

zad it is inconceivable how a person can criminally 

mitimidate an inanimate object. The term “force” is 
<efined in s. 349, Penal Code, and the term “criminal 

«tce” is defined in s, 350, Penal Code and both 

«ctions contemplate the use of force to a person and 
ot toa thing. In a case therefore where the com- 

Mainant himself alleges that the house was locked 
hen the unlawful entry was effected, it can by no 

«retch of language be argued that the offence of 
‘iminal trespass was attended by criminal force or 

sy criminal intimidation, and in such a case an 
eder under s. 522, Oriminal Procedure Code is 

slegal. Ram OHAND V. Emperor Lah, 340 


s. 526—Advocate appearing in case being 
official superior of Magistrate's brother—Whether 
ground for transfer of case. 

Where an Advocate appearing in the case is the 
Wicial superior of the Magistrate's brother, the 
atter as to whether he should or should not try 
«6 cago himself, should better be left to the good 
«nse of the Magistrate and if he feels that in the 
irticular case, by reason of the relationship of his 
mother to the Advocate, he feels himself in any 
«ay embarrassed in dealing with’ ‘the matter, he 
mould send the papers to the superior Court which 
«n, in the inquiry held by itself, make any neces- 
ry compl@int. JET: ANAND Heuanpas V, EMPEROR 

Sind 195 

$. 526— Batent of High Court's power of 
transfer, under s. 526—No apprehension on part 
of applicant that Magistrate wili not deal fairly 
and honestly in deciding questions in dispute—Oase 

cannot be transferred. ‘ É 
The High Oourt can, of its own motion, under 
mb-s..(3) of 8,528, Oriminal Procedure Code, transfer 
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a cage; it can, if it thinks proper, act upon the ap- 
plication of a witness, and would certainly do so if it 
is satisfied that the process of the Court is being 
abused, that the proceedings are sham or bogus pro- 
ceedings instituted or continued for some ulterior 
purpose, for a purpose not within the intention and 
provisions of the relevant sections of the Code. 
‘Where, however, no useful purpose, publie or private; 
can be served by the transfer of the case nor is there 
any reasonable ground for apprehension on the part 
ofthe applicant that the Magistrate will not deal 
fairly and honestly in his final order with the ques- 
tions under the provisiona of the Criminal Procedure 
Code before him for his decision, the case cannot -be 
transferred. Om RADHE v. EMPEROR Sind 460 


s. 526—Transfer — Convenience and 
expediency. 

While it is true that convenience and expedition 
are factors to be considered in the trial of a case, 
it must be remembered that beyond even these 
considerations is gheeven more important considera» 
tion that justice should be done, and the necessity 
for expedition should not be allowed to deprive 
the accused of a reasonable opportunity to call 
evidence in defence on acharge of an offence of 
which, at the outset of the proceedings, he had 
no knowledge he would be called upon to meet, 
JASHAN Man J. QULBAJANI v. EMPEROR Sind 619 

s. 526 (8}—“Party” in s. 526 (8), if includes 

informant under s. 107. 

The word “party” within the meaning of s. 526 (8), 
Oriminal Procedure Code, does include an informant 
under s, 107. Om RADHE v. EMPEROR Sind 460 


——— s8. 526 (8)—Procedure under s. 526 (8)— 
Magistrate doubtful whether person asking Jor 
adjournment is ‘party’ within meaning of cl. (8)— 
Safe course for him to be followed, stated. 

Wherea Magistrate is doubtful whether a person 
applying for stay of proczedingsa under s. 526 (3)-is 
or isnot a party within the meaning of that sub- 
section, the safe course for himis to grant an adjourn~ 
ment of the case because if he refuses the adjournment 
and it is afterwards found that such ‘person is ‘party’ 
within the meaning of s, 526 8), all proceedings from. 
the date of refusal would be illegal. Om Ranan v, 
EMPEROR Sind 460 
8. 537. 

Sez Criminal Procedure Code, 1898, s. 145 351 
Sez Oriminal Procedure Code, 1898, s. 350 216 

———-38. 539-B—Map prepared by Magistrate 
cannot be used as evidence unless it is proved in 
witnesa-box. 

Unless asketch map prepared by a Magistrate 
at the time of making local inspection js proved 
in the witness-box, it is impossible to use it as 
evidence or tosay what valus should be attached 
to it. Dato Guosz y. EMPEROR Cal, 431 
s. 539-B—Neglecting to record memorandum 

at once is dangerous. ` 

Human memory being what it is, unless a 
memorandum is recorded at once, there is no csr- 
tainty that the Magistrate's materials will be in 
any way reliable. It 18, therefore, dangerous to 
neglect to record memoranium when making local’ 
inspection. DALU Guose v, EMPEROR Cal, 431 
—— — ss. 561-A, 369—There is no conflict between’ 

3. 369 and s. 561-A— High Court, if has power to 

“alter or review its own judgment—Sugh power, 
when exercised. 

‘Saction 581-A, Criminal Procedure Code, does not 
confer upon the High Uourt any new powerg but). 
merely declares that such inherent powers as the 

at . 
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Oourt may possess shall not be deemed to be 
limited or affected by anything contained in the 
Code. The High Court hastherefore no power to 
alter or review its own judgment in a criminal 
case, once it has been pronounced and signed eX- 
tepi in cases where it was passed without juris- 
diction or in default of appearance without an ad- 
judication on the merits or to correct a clerical 
error; nor is there any conflict between that section 
and s. 369 of the Code In such a case the only 
authority that can interfere is the Provincial Gov- 
ernment, Epwarp Few v. EMPEROR Lah. 348 


Criminal trlal—Approver — Evidence of — Merely 
because approver telle probable story, it cannot be 
said tobe corroborated—Ner can it be said to be 
corroborated by mere evidence of motite. 

In order to base conviction on the evidence of 
an approver, it is necessary that his evidence 
should be corroborated in material particulars 
Which connect the accused with the commission of 
the crime. Merely because the G@pprover tells a 
probable story, it cannot be said to be corn borat- 
ed-nor can it be said to be corroborated by mera 
evidence of motive. Inre TALAYARI Tuota BALIJA 
Mappr SUBBANNA Mad, 564 
Bail — Points to be considered—Status of 

accused, if should be taken into account—Batl, if 

can be granted as of right. 

The main points for consideration in the applica- 
tion for bail are :—(1) Whether there is any likelihood 
of the accused absconding; and (2) whether there is 
any likelihood of the accused tampering with the 
evidence by threatening the complainant. The social 
position or status of an accused person, should 
never be taken into consideration when granting 
or rejecting an application for bail. 

Merely giving money for the defence of the accused 
does not mean that the person is tampering with the 
evidence of the prosecution witnesses. 

- The Courts must see that the Crown does not get a 

free hand and the accused are not locked up or are 

hampered in their defence simply on the ground that 
itis alleged or feared that they will tamper with 
the evidence. - 

The . persons accused under s. 302-115, Penal Code, 
are not entitled to bail as a matter of right. KiNG- 
EMPEROR v. ABHAIRAS KUNWAR Oudh 713 
————Crimingl intention, duty of prosecution to 
. prove —Entry in another's house—When presumed 

criminal. < 

When criminal intention is an ingredient of an 
offence, itis on the prosecution to prove that inten- 
tion just as much as any other ingredient. The entry 
of one peragn into the house of another will not be 
presumed criminal at all unless there are circum- 
stances from which an inference of criminality can 
be drawn. MosAnEB DOME v. EMPEROR Pat. 660 


Evidence — Extent to which accused can 
be allowed to bring evidence. 

Undoubtedly, the Magistrate is bound to allow the 
accused to defend himself, but on the charge brought 
against him and to which he has to answer; but the 
Magistrate should not allow, for instance, an accused 
person charged with theft to bring evidence to justify 
his theft. An accused can bring evidence to explain 
his motive and his actions ; to show, for instance, he 
stole because he was starving, and to explain all the 
circumstafiices of his offence so that the Court can 
come to a trueand just dqcision, Om Ranan v. Em- 
FBROR A Sind 460 

amma Bi yidence—Murder—Ewidence must exclude 
possibility of murder by other persons Circum= 
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stances of st7#ong suspicions, though unexplained 

are not sufficient for conviction. ; 

Where a charge of murder is based purely op 
circumstautial evidence, that evidence must point 
conclusively to the guilt of the accused, and must 
practically exclude the possibility of the murde: 
having been committed by other persons. It must-be 
such as toshow that within all human proSability th 
act must have been done by the accused. Oircum: 
stances cf strong suspicion without more conclusiv 
evidence are not'sufficient to justify conviction, ever 
though no explanation ofthem is forthcomin. 
EMPEROR v, MENDAI Oudh 302. 


Murder—Motive--Direct evidence df acts o 
accused — Question of motive is immaterial, 

In a case where there is direct evidence of the ac 
of the accused the question of motive is not material » 
the acts themselves are sufficient to disclose the inten. 
tion of the actor. Murat MUNDA v. EMPEROR 

Pat, 49° 
—-~—— Practice—Appeal admitted on question o 
sentence only, if can be argued on merttsa—On merit 

accused found not guilty —He is entitled to b 

acquitted, 

Per Din Muhammad, J.—The mere fact that th 
appeal has been admitted on a question of sentenc 
does not preclude the same being argued on merit 
and if it is found on merits that no offence ha 
been committed by the accused in the eye of tb 
law, he is entitled tc be acquitted. Harnam SINGH » 
EMPEROR Lah. 31 

Punishment— Murder case falling unde 

Exceptions to a, 300, Penal Code, reduced to culpabh 

homicide—If only knowledge ig imputed to accuse 

under 8, 299, maximum punishment ts 10 years. 

A case of murder which, owing to the applic» 
tion of one of the Exceptions to s. 300, is reduce 
to culpable homicide not amounting to murder 
punishable, so far as imprisonment is concerne 
with a maximuin teim of ten years, if no intentic 
is imputable to the accused under s. 299 but on. 
the knowledge therein mentioned. Nea Ourr T» 
v. The Kine i Rang. 14 


Report of investigation or inquiry orders 
by Magistrate—Magistrate should exercise his ow 
independent judgment. 

The provisions of the Criminal Procedure Coe 
contemplate that a Magistrate should exercise h 
own independent judgment when he receives $M 
report of the investigation or inquiry that he h» 
ordered, and when he merely accepts without givir 
reasons the opinion of the Police Prosecutor, M 
cannot be said to have exercised his independe: 
judgment. GEO0OMAL Trkampas v. EMPEROR 
Sind 44 
~—-——Sentence— Accused convicted of — murd» 

sentenced to transpartation—On appeal High Cou 

should not enhance sentence to that of death. 

Where in a murder case the Sessions Judge fin 
the accused guilty of murder but sentences him 
transportation for life or for a long term of i» 
prisonment and an appeal from that decision 
heard by the High Court a loag tithe , aiterwar 
the High Oourt even if it confirms the convicti 
of murder, should not open revision proceedings wi- 
a view to consider the desirability of gnhancis 
the sentence to one of death, 'sınce the accuged b 
been led to believe that his life has been spare 
NGA Onit, TIN v. The Kine Kang, 14 
—Transfer of case, Bes Oriminal Procedu 
Code, 1898, s. 526 4 46 
Transfer of case—Fact that Magistro 
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wrongly admitted evidence, whether 

transfer. 

While it is easy for an Appellate Court to say that 
this or that evidence should not have been admitted 
on the record, it is not so easy for a Magistrate whois 
recording the evidence constantly to interrupt the 
Advocate and shut out questions or answers the true 
purport or purpose of which may not be clear until 
some time after the questions have been asked, 
‘answered and recorded. Itis true the duty lies upon 
the Court toexclude evidence which--is inadmissible 
in law but the fact that the Magistrate wrongly 
admits evidence, an error in law, is not of itself 
necessarily good ground to transfer a case. Om 
RADHE y, EMPEROR Z Sind 460 
Criminal Tribes Act (VI of 1924), 8. 23, Sch.! 

_ Previous conviction -nuder 8. 380, Penal Code 

— Effect. 

Section 23 of the Oriminal Tribes Act regulates 
the punishment to bs imposedon a member of any 
criminal tribe who having been convicted of any 
offence mentioned in Sch. I, to the Act is again 
convicted of an offence mentioned in that schedule. 

Where the accused had a previous conviction 
under s. 380, Penal Code, which is not an offence 
mentioned in the Sch. I of the Oriminal Tribes Act, 
the fact thathe is a registered member of the 
criminal tribe need not be brought on the record at 
all for a conviction under s. 457, more so where the 
conviction is converted under s. 451, which is not 
mentioned in the schedule. MosAHEB Dome v Em- 
PEROR Pat.660 
Custom—Proof of—Instances must be prior to 
> suit in question—Evidence Act (I of 1872), s. 13. 

‘Instances “in which the right of custom is 
claimed, recognized or exercised,” ete, must be 
instances prior to the suit in question, because, 
s. 13, Evidence Act, under which they are admitted, 
is in the past tense throughout. SHANKAR Lat v. 
Katuasa CHAND b Lah. 794 
—Validity of~Custom among scavenger caste 

in Madras allowing their scavenging rights to be 

mortgaged, sold, etc.—V alidity of. 

Any custom which is contrary to publio good and 
operates to the prejudice of the many and beneficial 
only to a particular individual is prima facie un- 
Ten none and cannot be enforced by any Court of 

BW, 

The custom to claim a monopoly to pursue an 
occupation which is reasonable at one time may 
become unreasonable at another time, 

A custom prevailing amongst the scavenger com- 
munity in Madras about mortgaging, selling, etc., 
their scavenging rights, cannot be allowed as it 
turns out to be an oppressive monopoly. Further such 
a custom would not have been reasonable even at the 
commencement, and much less can it be held to be 
so in a city like Madras in the present day. PALAPATTI 
RAGHUDU v, NALLAGADDA ERRAIYA Mad. 64 
Custom (Punjab)—Abadi — Presumption—Burden 

of proving that non-preprietors have right to 

alienate sites of houses. 

The initial presumption in cases of abadi is 
that the abadi belongs to the proprietary body and 
therefore non-proprietors, although they are entitled 
to the melba of their houses, are not entitled to 
alienate the sites, The onus of poving that they are 
so entitled lies heavily upon them. SHANKAR LAL v, 
Karasu OHAND . Lah, 794 
——s#———Mahtams of Lahore District~In absence 

of son, daughters are heirs of widow—Gift by her 

to daughter cannot be challenged by collaterals of 
. husband.. : $ | 


ground for 
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According tothe. wajib-ul-arz of the Lahore Dis- 
trict, amoug the Mahtams, in the absence of a son, 
the daughters are the heirs of widow and consequent- 
ly the gift by the widow to one of her daughters 
cannot be challenged by the collaterals of her huse 
band. Karam Barusa v. MEHTAB BIBI Lah. 768 


Proof of —Custom of right of non-proprictora 
to alienate sites of houses, if can be established 
by number of uncontested instances— Instances 
cited held insuficient to prove such custom, — 

A custom sllowing n0n-proprietors to alienate sites 
under their houses can be proved by a large number 
of instances. If there is a large number of uncon- 
tested instances then it may be a fair presumption 
that the custom exist. i 

To a case out of.10? instances cited by the non- 
proprietors to prove the custom of their right to 
alienate sites of houses, 32 were thirty yeara old, 
only 5of them were by registered deeds, nearly 
all the remainder being for sums less than a 
hundred rupees and the general custom, the entries 
in the wajib-ul-arz and two judicial decisions were 
in favour of the®°proprietors: : 

Held, that the instances were not sufficient to 
rebut the presumption of general custom of the non- 
proprietor's restricted power of alienation. SHANKAR 
LAL v. KAILASH OBAND Lah. 794 


Succession —Non-ancestral property—Jodh 
Rajputs of Chakwal Tahsil—Daughters v. 
Collaterals of fourth degree. : 
Daughters of Jodh Rajputs of Chakwal Tahsil are 

entitled to succeed’ to their father’s non-ancestral 
property in the presence of collaterals of the 4th 
degree. ALLAH DITTA Y. Takatan Lah. 844 


Wajib-ul-arz v. riwaj-i-am—Comperatizs 
authority of. 

A wajib-ul-arz is of greater authority than a riwaj- 
i-am, which is of general applicaiion and is not 
drawn up in respect of individual villages. The 
Oustomary Law of Lahore District, compiled in 
1912—18, is, of course, a riwaj-i-am and in such 
compilations, an attempt is made to give general 
replies. The prepatation of wajib-ul-arees has now 
ceased but that does not detract from the weight to 
which such a document is entitled. A wajib-ul- 
arz is confined strictly to the village for which it 
is drawn up, and obviously should give the best 
account of what the customs of that particular vil- 
lage are. It follows that the wajtb-ul-arz must be 
taken to contain the better statement of custom and 
has not been rebutted by the riwaj-i-am, compiled 
in 1912—16 for the whole district, Karam BAKABA 
v. Mantas BIBI Lak. 768 


Custom (Oudh)—Dhardhura—Meaning 0f—Cuatom, 
whether prevails between Districts of Basti and 
Fyzabad. 

The custom of dhardhura means that the main 
stream of the river would always remain the boundary 
between the twovillages in question irrespective of 
the fact that the change in the course "of the river is 
gradual or sudden, In other words, land thrown oat 
by achangein the course of the river would, by 
custom appertain to the village in proximity with 
which it comes out of the river. 

Held, after considering all the relevant documentary 
evidence that the custom of dhardhura prevails 
between the District of Basti and Fyzabadeand that 
the main stream ofthe river Gogra constitutes the 
boundary between the villages lying $n the two 





banks. e , 
_ Held, also that this custom gf dhardhura obtains s 


“ unambiguous evidence. 


| title to recognition depends, 
_ V JBAGAR Since Manran 


custom-rid:len place like Kumaon, they will 
‘governed by the Mitakshara Law unless evidence of 
renunciation be forthcoming. 


Custom (Oudh)—concld. 


between the villages of Dewaraganj Barar and Naipura. 
Pasi PAT Pratap SINGH v. Upar BHAN Pratap SINGH 
Bg ag Oudh 808 
-Custom (U. P.—Himalayan Districts —Khasas of 
` Kumaon—Whether any difference between brothers 
of full blood and consanguine brothers — Hindu 
immigranis like Manrals whoare governed by 
Mitakehara, position of, in this respect—Special 
usages modifying ordinary law of succession— 
Essentials to be proved. 
. According to custom among the Khasas of Kumaon 
that there is no difference between brothers of the 
whole blood and consanguine brothers and so 
‘far as Khasas are concerned, the principle of full 
Tepresentation is allowed, inthe sense that when the 
male line of descendants had died out, it is treated as 
never having existed, the last male who left descen- 


.dants being regarded as the propositus. It may be 


taken that a Khasa residing in Kumaon will be 
„governed by these customs but in the cases of Hindu 
‘immigrants from the plains like the Manrals, the law 
that will ordinarily apply to them will be the 
Mitakshara Law and, even if they migrate to = 
e 


-In order to bring a case under any rule of law laid 
down by recognized authority for Hindus generally, 
it is not necessary that evidence must be given of 
actual events to show thatin point of fact the people 
subject to that general law regulate their lives by it. 


‘It is not necessary therefore for the Manrals to 
‘produce evidence to prove that they were governed 


by the Mitakshara Law. 

It is of the essence of special usages modifying the 
ordinary law of succession that they should be 
ancient and invariable; and it is further essential 
that they should be established to be so, by clear and 
itis only by means of such 
evidence that the Courts can be assured of their 


existence, and that they possess the conditions of 


antiquity and certainty on which alone their legal 
Laoguam SINGH Mangan 
All. 38 


- Damages—Suit for—Fatal accident taking place as 


result of driters of two buses persisting in driving 
on metalled road—~Both drivers are guilty of 
negligence and recklessness and their masters are 
liable for damages claimed by representatives of 
deceased passenger — Evidence showing that 
requirements of plaintiff were being fairly met by 
-deceased—Court, if can assess damages on that basis 
= Joint decree, if can be passed against owners of 


“both buses— Plaintif, whether can recover damages 


` 


from either. 
. Where san accident happens as a result of the 
drivers of the two buses persisting in driving on the 


| metalled portion each declining tomake room for the 


- other to pass by, both the drivers are guilty of 
‘.negligence and recklessness so as to make their 


ase 


` -masters, the owners of the buses liable for damages 
-Claimed by the representatives of the passenger dying 


in the accident. Assessment of damages in a case of 


: this- kind must necessarily be only rough and ap- 


proximate. Where the evidence shows that the plain- 


` tiffs requirements were being fairly met by the 


deceased, the Courtis justified in proceeding to 
-asses damages on that basis. The Court can pass a 
joint decgee for damages against owners of both the 
-buses as such a case falls in the category of injury 


arising from “composite? negligence” and the plain- - 
a t iffi entitled:to recover the -full amount of damages 
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from either of the owners. In such a case, the plain- 
tiff is not bound toa strict analysis of the approxi- 
mate or immediate cause of the event to find out 
whom he can sue, Subject to the rules as to remote- 
ness of damage the plaintiff is entitled to sue all or 
any of the negligent persons and itis no concern of 
his whether there is any duty of. contribution or 
indemnity as between those persons though in any 
case he cannot recover in the whole mores than hip 
whole damage. PALGHAT COIMBATORE Transport Oo., 
Lop. v. NARAYANAN Mad. 279% 


Decree— Amendment—Amendment not relating to: 
clerical mistake—Application for amendment once 
dismissed—Second application, whether competent. 
When an application for amendment ‘ofe a decree 

not relating purely to a clerical and arithmetical 

mistake is once made and dismissed, a second ap 
plication for the same purpose cannot be entertain- 

ed. Sapau Rams. LAKHMI Dass Lah. 144 

—Amendment — Question of costs raised im 
firat and second appeal—Both appeals dismissed 
Application to first Appellate Court to amend 
decree aa to costs, if competent. 

Where a question of costs is raised in the firat 
as well as in the second appeal and both the 
appeals are dismissed, an application to the fire’ 
Appellate Court for amendment of decree so far a 
it relates to costs is not competent as the matte» 
must be presumed to have been adjudicated upo» 
adversely to the applicant and it cannot be saic 
that the decree is at variance withthe judgment: 
Sansu Ram v. LAKEMI Das Lah, 144 


— Interpretation — Decree for maintenance 
made payable at end of certain month every yea 
—On failure, decree-holder entitled to realiz 
payment out of person and property of defendan 
—Decree is not mere declaratory butts capable o 
enforcement by execution—Oivil Procedure Cod: 
(Act V of 1908), 0. XXI,r. 30. 

On the question of interpretation of a documem 
precedents can hardly be useful, each documen. 
hag to be construed on its own language and i 
interpreting a decree, it would not be right to b 
influenced by decisions in which other decrees wer 
interpreted in other cases, ; wack 

In every decree for payment of money & conditio, 
that the money can be realised by execution A 
implicit. A decree for maintenance which is madi 
payable at theend of a certain, month every yea 
and provides incase of non-payment by the end o 
that month, that the decree-holder would be entitle 
to realize the amount due out of the property as we 
as the person of the judgment-debtor is capable e 
enforcement by execution and is not a mem 
declaratory decree. AINUL Hag Kean v. NAWABAN 

Oudh 70 
deeree — Distinctio 








- Void and voidable 
pointed out. : 
A void decree ean be treatedas non-existent am 

of no binding force or effect; a voidable decree 

valid and binding until it is declared to bb-invali 
by a competent tribunal. A decree is void whe 
the Court which passed it had no jurisdictic 
whether territorial or pecuniary or over the subjec 
matter or in respect of the judgment-debtor's pe 
son to make it. Where, however, the Court he 
complete jurisdiction to hear a cage but passes 
decree in disregard of some provisions of law, 

decres is voidable and is binding until’it 45 œ 

aside in an appropriate proceeding. There is 

distinction between an inherent lack of jurisdh 
tion in a Oourt and lack of jurisdiction‘on-groune 





‘ Agriculturists’ 
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which have to be determined by the Court itself. 
The first makes the decree a nullity which can be 
ignored and need not be set aside. The second 


_ does not make the decree a nullity but only void- 


able ; such a decree can be set aside by adopting 
the proper procedure, but cannot be collaterally 
impeached. Umar v. Manapir Lat Saru Pat, 799 
Deed—Execution—Ezecutant imbecile—Document 
produced after his death — Value of. 

. Where there is direct evidence which, would 
éstablish that for some time before his death a 
person had reached a state of imbecility, the 
production after his death of documents executed 
during.the period of imbecility and bearing his 
Bignature does not of itself have conclusive force. 
KROLAPATI v AMAR KRISUNA Narain SINGH 


P3662 
Defamation. See Tort 237 
‘Dekkhan Agriculturists’ Relief Act (Xvilof 


1879), s..15-B. Sze Dekkhan Agriculturists’ 
Relief Act, 1&79, a. 71 419 
ss. 71,15-B—S. 71; if applies to execution 





` . proceedings of award decree—It applies to 
' payments and not to adjustments. 
Where the award decree shows that the 


‘parties are not described as agriculturists but 
“occupaotin is described as trade, the suit for filing 
‘ofthe award cannotbe regarded ag a proceeding 
under the provisions of the Dekkhan Agriculturists' 
“Relief Act, ‘although in the decretal order the 
defendants are given the benefit of s. 15-B, Dekkhan 
“Agriculturists' Relief Act. Their application, 
‘barred under O. XXI, r. 2 and Art. 178, Limitation 
Act, cannotbe entertained under s. 71, Dekkhan 
Relief Act. NARAYAN DATTATRAYA 


Bom. 419 
Divorce Act (IV of 1869, ss. 55, 14—Case fall- 
ing under Proviso to s. 14—~High Court, whether 
can in appeal decide whether decree for dissolution 
should be passed if evidence on record is sufficient 
—Conviction of husband or wife, whether ground 
for desertion by other party—Wife sentenced for 
criminal offence—After release from jail she living 
with her parents and taking up service—Adultery 
of wife— Husband's neglect of wife, held did not 
conduce to her adultery. 
Section 65, Divorce Act, and r. 24, O. XLI, 


- Civil Procedure Code, read together give the High 
: Oourt, sitting on appeal, power, when the case 


‘falls within the Proviao to s. 14, Divorce Act to say 


- whether or nota decree for dissolution of marriage 


‘should be passed, if the High Court is of opinion 


: that the evidence upon the record is sufficient to 
- enable it to do so. 


justify him 


: Easement — Acquisition 


The conviction and imprisonment of a husband 


or wife for an offence against the criminal law is 
. no justification to the other party for refusing to 


live with him or her. However painful it may be 
for a respectable man to have a wife who has 
been convicted of feleny, such conviction does not 
in deserting her. 

A wife was convicted and sentenced for a com- 
mission of a criminal offence. After release from 
the jail, she lived with her parentsand took up 


- empleyment. While living in this way, she com- 


mitted adultery : 

Held, that the neglect ofthe wife by the husband 
was not suchas to conduce to her adultery, Rev 
Po Tun v Ma Carr Rang. 49 
of—Right to discharge 
water on land— Person claiming to be owner of land 


> 
` fee 
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rr AUernative claim for easement — Issue raised — 


xxxvil 


Easement—conold. 


only as to easement—Person, whether 

from establishing right to easement. 

Where in a suit to restrain the defendants from 
allowing the waterfrom a mori and spouts on the 
defendants’ building to enter upon the plaintiff's 
open site, the defendants maintain that they were the 
owners of the vacant land on which the water was 


prevented 


- discharged, and alternatively they claim an easement 


to discharge water through the mori and the spouts 
over this land, assuming that theland was of the 
plaintif and the only issue framed in the suit is as to 
easement, then, the mere setting up of a claim of 
ownership over the land does not prevent the defen- 
dants from establishing a right to easement, Rav 
RAMA ATKILE v. TUKARAM NANA ATKILE Bom. 139 
Assertion of right— Right to easement, if 
defeated by showing that party was not consciously 
claiming , such right during whole or part of 
prescriptive period. 

Where a party shows that for the statutory period 
he has openly exercised certain rights which are in 
themselves sufficient to establish an easement, prima 
facie he is entitled to the easement, and it is not 
necessary to #how that during the whole of the pres- 
criptive period he was consciously asserting a right 
to an easement. A right toan easement by prescrip- 
tion cannot therefore be defeated merely by showing 
that during the whole or part of the period of pres- 
cription, the plaintif was not consciously claiming an 
easement. KAU Kama AtTKILE v. Tukaram NANA 
ATEILE Bom, 139 
-- Customary —Immemorial user, if must be 

established —Suit land used by Muhammadans for 

burial for 45 years —Inference as to grant of such 
right in past. 

The English common law rule of immemorial user 
is not required to establish a custom in India. In 
order to prove- customary easements, following 
requisites are necessary. The custom must be (i) 
reasonable, (2) certain, and it must be proved that 
(3) the user was not permissive, (4) theuser was not 
exercised by stealth, (5) the user was not exercised 
by force, and (6) that the right had been enjoyed for 
such a length of time as to suggest that by agreement 
or otherwise the user has become the customary law of 
the locality. 

Where the suit land has been used as a burial 
ground by a Muhammadan community for 45 years as 
that, the Courtis bound to infer that at some time 
in the past there was granted to this Muhammadan 
community the right to bury their dead in the suit 





land. Ganpateao v. BADAR Nag. 341 
Equitable set-off. See Court Fees Act, 1870, 
Sch. I, Art. 1 373 


Estoppei—Person admitting waqf nature of house, 
with full knowledge--He cannotebe allowed to 
resile from that position. 

A party cannot be allowed to approbate and repro- 
bate. Where a person with full knowledge of the 
facts in unmistakable terms admitted the wagf nature 
of a house, he cannot subsequently be allowed to 
resile from that position. Basi Kunpo v. ONKAR 
Nata Lah, 645 

Person wrongly describing himself as 
executor—Whether raises estoppel againat him. 

Where a defendant who has not been appointeg 
executor of a will either expressly or by implication 
describes himself as an executor, from a mistake 
about his legal position, this would not make him 
an executor or raise an estoppeb against him,” 
ATISUKELAL BHAIDAS g. NATYARLAL IO. HARAM DESAI 
ethos fe ae 4 AR PC 88s 

e 


xxxvili 
Estoppel—ooncld. 


———— Plaintiff Municipality held not estopped 
from holding defendant liable for tax —W rong 
representations to oneself, if estoppel. 

There cannot be an estoppel on a point of law. 

According to the rules of a Municipality. chemi- 
cals were liable to Terminal Tax. The Municipili- 
ty did not taxthe defendant shopkeeper when’ he 
received the consignments of the chemicals. The 

Municipality subsequently sued the defendant to 

recover the tax. The defendant contended that. as 

he was not taxed before he concluded that he was 
not liable and sold hie goods on this basis and 
that the Municipality was estopped from subsequently 
holding him liable for the tax: : 
Held, that the Municipality was not so estopped. 
Held further, that according to s. 115, Evidence 

Act; it would have to be shown that the Munici- 

pality had intentionally caused the defendant to 

believe that he was liable for the tax, 
If a person had beon making wrong representa- 

tions to himself, this is no estoppel. KAMRUDDIN V. 

MUNIOIPAL COMMITTEE, Kuanpwa Nag. 443 


Evidence—Admissibility—Evidence o®question of 
conversion— Evidence inadmissible—Findings based 
on other evidence—Findings, if could be disturbed. 
Upon. the question whether the talugdar was a 

convert to Islam or was the Ohief of a Rajput 

elan, it is permissible and important to prove that 
the fact of such conversion was unknown to the 
district and local officers and was not ascertainable 
from anything to be found in official publications. 

It is of the utmost relevance and importance to 

learn from the conduct and statements of his 

Hindu wife whether she thought herself to be the 

wife of a Rajput Ohief or of a Muhammadan. 

Such matters, however, must be proved in manner 

permitted by the Evidence Act, . 
Their Lordships refused not to depart from the 

rule of accepting the concurrent findings of fact, 

on the ground ofalleged inadmissibility of certain 
documents taken into consideration by the lower 

Courts, when their findings could not, on any resson- 

able review of the case, be regarded as based upon 

these documents or dependent upon them. KoLAPATI 

v, AMAR Krisuna Nararn SINGH PC 662 


—Admissibility—Objection not taken at any 
stage—Privy' Oouncil, if can allow it. 

There was nothing to show that the admission 
of the materials of a previous suit were objected 
to, In any view, the trial Judge, having made use 
of them and having stated that they were evidence 
in the case, the memorandum of appeal to the 
Appellate Bench was found to contain no objection 
on this scora and no objection was taken in the 
petition for a certificate that the case was fit to 
be taken on appeal to His Majesty under ss, 109 
and 110 of the Civil Procedure Code : 

Held, that the objection could not be accepted 
during the hearing before the Privy Council. 
KEOLAPATI 9, AMAR KRIS NA NARAIN SINGH 
: PO 66 


Appreciation of, by Appellate Cours. 

If evidence on oath coming from the mouth of a 
witness whom the Judge has seen is such that he 
cannot believe it, and there is good reason for his 
edisbelief, this makes no difference to the general 
principle that a Court of Appeal will not perfer 
its own appreciation of the oral evidence to that 
e of the trial Judge. 

=e e 








GoPIBAI 9. UHURERMAL MULCHAND 
a Sind 717 
+ Relationship — Suit e by two brothers on 
Bs footing that they and other member formed joint 


INDIAN CASES 


[1939 


Evidence—conald. 


family—It is useful 

inter se. 

Where a suit was ‘filed by two brothers to recover 
land sold by their father on the footing that the 
family consisting of themselves, their elder brother: 
and father, was a joint family : ; 

Held, that although this could not in law be correct 
as between them on the one hand and theirfather 
and the eldest brother on the other, it was usefal evi- 
dence as to their relationship inter se. Onprnr Lan 
vy. UDAI PRAKASH PC 177. 


Evidence Act | of 1872), 8.13. See Custom, i 


evidence of relationship 


` 


> 5, 24— President of Village Vigilance 
Committee, whether person in authority —Statement 
elicited by him from accused by promise to try 
to save him—Relevancy. : : 

- The President of the Village Vigilance Oom- 
mittee is a person in authority within the meaning 
of s. 24, Evidence Act, and a stateméntelicited by 
him from the aceused by a promise that if accused 
would tell the truth, he would tryto save him, is 
irrelevant under s. 24. In re Borru SATHALAYADAN 
Mad. 561 

—s. 32 (c)—Statement to immediate advantage 
of maker when he made it —Fact that it was more 
remotely against his interest, whether makes. it 
admissible under s. 32 (3). : 
The sanctity attaching to a statement by a per- 
son who is dead on the ground that it was against 
his interest to make it must depend upon the 
measure of that interest, and when it appears that 
the statement was probably to the immediate in- 
terest of the person who made it, the fact that 
more remotely it was against his interest does not 
afford much guarantee of its truth. HoLLARAM 
VERHOMAL V. DWARKADAS KopumaL Sind 67 


—s. 32 (5), (7)—Mere statement in will by 
deceased as to status and not relating to any 
transaction, whether falls under cl. (7) or el. (5). 
A mere statement in a will made by a person 

who is dead and not relating to any transaction 

does not fall within el. (7) of s. 32, Evidence Act. 

Nor can it fall under cl. (5) which relates only to 

statements as to relationship by blood, adoption or 








marriage. HoLLABAM VERHOMAL v. DWARKADAS 
KopumaL Sind 67 
————-8.33-—-Bare statement that deposition te 


admitted under s. 33, ia not suficient to bring 

such evidence within terms of a. 33. 

Where a committing Oourt has recorded the 
deposition of a witness and has presumably admit- 
ted it under s. 33, Evidence Act, but there is 
nothing on the record to show that such evidence 
came within the terms ofs. 33, the bare statement 
“ admitted under s. 33, Evidence Act,” signed by 
the Judge, appearing onthe face of the deposition 
is insufficient to bring such evidence within the 
term of s. 33. NGA Curr TIN v. Tas Kina Rang, 145 
nn 8. 41. Sze Provincial Insolvency Act, 

1920, s. 4 (2) 8 “63 
S, 43—Judgment setting aside transfer is 
admissible. as fact in issue in, pre-emption 

proceedings. 4 ; 

In a summary proceeding for pre-emptiow under 
s. 26-F, Bengal Tenancy Act, which is based upon 
the assumption that a transfer from a, tenantto a 
third party has taken place, a judgment setting 
aside the transfer must be regarded as a fatt dn 
issue under s. 43, Evidence Act, and as such, would 
be admissible .in evidence. BASANTA -KUMAR 
UHURNAKAR 9, DUBGA Natu Pau Gal, 489 
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8.44. Ser Criminal Procedure Code, 1898, 
s. 310 660 
————8. 63 (3)—Printed record of Madras High 

Court, whether good evidence of original. 

Inthe Madras High Oourt the present practice 
which has been goingon for many years is to send to 
the Government Press typed copies of the record 
from hich the printed recorda ig made and the 
correcting of proofs is done in the Government Press 
by comparison with the typed copy and not with the 
original depositions. Therefore it follows that the 
High Court record under the present procedure js 
not a copy made from or compared with the original 
but 4 copy of a copy and unless there is evidence of 
some Comparison with the original which is not the 
usual practice, the inference would be that the printed 
record is in the absence of consent not good evidence 
of the original, ALAPATI NarasinaaM V. ALIB90RI 
Bato Rao Mad. 751 
————S.114—Mother and daughter dying together 
- in earthquake—Presumptionthat mother died first, 

if can be drawn. 

Where mother and daughter have together met with 
their death in earthquake and there is no reliable 
evidence to prove which ofthe two died firat, there 
can be no presumption inlaw thatthe elder died 
before the younger. GoPIBAI v. CHU. ERMAL MULCHAND 

Sind 717 

—ss. 123, 124, 162—Privilege—Documents 

referring to State ajfairs—Communication to 

public officer in official conjidence—Privilege, when 
can be claimed — Procedure for Court —Tests. 

Section 162, Evidence Act, deals with the pro- 
duction of documents in answer to summons, and it 
makes it obligatory on the witness to produce the 
documents called upon by the Court, and he hag no 
right to determine whether the document shall be 
produced, It is obvious that at the time he produces 
it according to the exigency of the summons, it is 
for the witness- to claim the privilege. 
duty of the Oourt then to! determine whether the 
document shall be admitted and exhibited. This 
section as well as s. 123 protects the discovery of 
documents referring to matters of State. That is 
basedon the general rule that no person can be 
compelled to give evidence of matters which are 
State secrets including communications between 
public officers in the discharge of their public 
duties. The section makes no difference between a 
private witness called upon to produce private 
documents and a public officer summoned to produce 
public record. In that respect s. 124, vidence 
Act, is more particular and laysdown the rule of 
public policy, and the limits within which the 
production can be withheld, that is the character 
and quality of the privilege. The question that 
arises under s. 124 is whether the communication 
in question was made to the public officer in official 
confidence, Thatisthe condition precedent to the 
clgim, and the question is primarily to be decided 
by the Court before whom the privilege is claimed. 
As to when and how the privilege should be 
claimed, there is no clear-cut rule of procedure, 
But, á is sufficiently clear that it should be claimed 
at the earliest opportunity by the public officer 
concerned when in reply to the summons he produces 
thg document in his control or charge. It is futile 
jo Glaim the privilege at a very late stage when 
there has already been a disclosure of the document 
given in charge ofthe Oourt. There is no rule of 
law requiring in terms that the public officer should 
tate the exclusionary facts in an affidavit. Perhaps 
there is a difference in procedure and the Court 
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Evidence Act—concld. 


may call for an affidavit or & statement on oath in 
Court in a case wherethe public officer or the 
Government whom he represents is a party and 
they are called upon to make a general discovery of 
the documents in their possession. But the Court's 
powers are untrammelled by rigid rules in the 
matter of laying down the procedure which is the 
most suitable to the exigencies of each case. In 
India those powers exist but within the limitation 
stated in s. 124, Evidence Act. Under that section, 
it ia essential for the Gourt to inquire into the 
nature of the document and ascertain whether the 
first requirement of the section is satisfied. The 
safeguarding of State policy is left entitely by the 
Indian Legislature to the care of the public officer 
if he can satisfy the Court that the documents refer 
to matters of State or that they are communications 
made in official confidence. Whilst in England the 
Court has to decide the expediency of the application 
of the exclusionary rule, in India the only circum- 
stance which the Government or public officer need 
prove is the *confidential character of the communi- 
cation, He isthe sole judge to decide on the ques- 
tion of public policy. Therein lies the difference 
between English Law and Indian Law as regards the 
limits within which privilege can be recognized. 
But it is essential to bear in mind the cardinal fact 
that privilege does not attach to a document merely 
because it is a State or official document. The 
foundation of the claim rests on the consequences of 
disclosure of communication made in official 
confidence whose publication the officer to whom it 
is made considers contrary tothe public interest. A 
communication in official confidence requiring: pro- 
tection under s. 124, Evidence Act, must be such 
as to necessarily involve the wilful confiding - of 
secrets with a view to avoid publicity by reason of 
the official position of the person in whom trust is 
repesed, under an express or implied promise of 
secrecy. The test must be whether thé. disclosura 
would result in betrayal of the person confiding by 
the publication of the communication having regard 
to the nature thereof. The prerogative right there- 
fore has to be distinguished from the evidence 
showing how it arises in a particular case. 
Section 162, Evidence Act, merely lays down broad 
principles of State policy and protects State and 
official documents from disclosure in Courts, 

{English and Indian Case-law referred to.) Baar- 
OHANDRA DATTATRAYA BUBANE y. CRANBASAPPA MALLAPPA 
WaARAD Bom. 225 
— 8. 167—Judge in second appeal holding 

important evidence as inadmissible — Finding of 

Court below on rest of evidence for defence held 

could not be accepted, 

In sécond appeal the Judge held two documents 
which werean important piece of evidence for 
defence as inadmissible. The Judge was asked 
to go into all the evidence inthe case and hold under 
s. 167, Evidence Act that excluding these documents 
there was sufficient evidence to support the finding of 
the Courts below : 

Held, that when one took away a piece of evidence 
of the importance which the document obviously 
occupied in the defence, onecould not accept the 
finding of the Courts below on the rest of the evidenc3 
forthe defence, findings which might have been 
coloured by inferences from these doéuments; and 
that it was not desirable in second appeal to go into? 
the whole of the voluminous record in order to come 





toa decision on thetjuestion of fact without any 
assistance from the Couris helow, Arapasr 
NARASIMBAM v. ALIBOCRI Baty Rao Mad, 751 


. 
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Execution—Compromise decree against Rand B— 
Decretal amount to be paid by instalmenis—On 
. default, execution to be taken out against R alone 
—On failure of all metho ds of execution, decree 
tobe executed against B—Default occurring— 
Execution against R proving unsuccessful, inspite 
-of due diligence of decree-holder— Execution held 
could be taken out against B. É 
A suit against R and B, members of a dissolved 
partnership, was compromised and a decree was 
passed on it. According to the decree, the decretal 
amount was to be paid by R within two years’ time by 
certain monthly instalments. In case of default in 
payment of six instalments, the plaintiff was entitl- 
ed to take out execution against R. If within two 
years from the date of the first execution the, dec- 
retal amount were not realised in any way, 1. e, 
through attachment of property, movable and im- 
movable, and by the issue of the warrant ofarrest, 
the plaintiff was entitled to realise from B that part 
of the decretal amount which would remain due. R 
committed six defaults and the plaintiff took out 
execution, R askicg A time; the decree-holder 
ive three months time, 
this eres email was made. The decree-holder 
took out several executions, by warrant of arrest, 
etc., but R avoided them by remaining outside the 
jurisdiction. Ultimately eo applied for and got 
in clared insolvent : 
hime oat under the circumstances the decree- 
holder showed due diligence within the meaning of 
the decree in proceeding against R. If he was 
found to have done so but without effect, then the 
liability in execution proceedings of B, the other 
judgment-debtor emerged, Maura Bux ts aue 
oe —Decree binding—Executing Court, when can 
ind decree. h 
Cie Court cannot go behind the decree. 
‘But if it appears that the Court had no jurisdiction 
to pass the decree, the decree would be altogether 
void and in that case it would be open to the execut- 
-ing Court to disregard it and refuse to execute 
“jt, UMAR y, MAHABIR LAL SAKU Pat. 799 
E — dagir — Tenure granted to ancestor” of 
judgment-debtor for rendering services, in 1842— 
Estate forfeited by Government and in (1881 new 
grant made— New grant creating Jagir for 
descendants of grantee— Stipulation that jagirdar 
had no power of transfer by sale or lease, with 
liability of resumption of grant—Decree-holder 
seeking to bring tenure to sale in execution of 
money decree—Grant held was governed by Crown 
Grants Act(XV of 1895)—J agirdar held had limited 
interest with no power of alienation—Tenure held 
could not be soid im ezecutton— Receiver held 
could be appointed of rents and profits till decree 
isfied- 
homer not liable to sale by the Court 
unless the judgment-debtor has a disposing power 
over it for his own benefit The measure of liability 
to involuntary alienation isthe power of voluntary 
pa a debtor held a jagir under Government. 
Bis ancestor enjoyed a tenure which was created 


jn 1842 by the i 








proprietor of cornia cento: granted 
i ideration of services to be rendered as bar- 
Ndi The estate was subsequently forfeited to 
Government; and in 1881 there was a formal dis- 
pensation ith the services which ‘the jagirdar had 

e to render as berkandaz, and a new grant was created 
of the tenure freed of those services, at certain 

- annual rent. The new granb created a jagir for 
tho, pescendants of an earlier jagirdarto enjoy, so 
Jong as any of his descendants should survive. 


INDIAN Gasks 


Bu even after: 


< TiS, 
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There was a stipulation that the jagirdar had no 
power to transfor by sale or by creation of 
mokarrart tenures any part of the tenure, with a 
liability to resumption if unauthorised transfer should 
be made. A decree-holder sought to bring this 
tenure to sale in execution of his money deo- 


res: 

Held, that the tenure was a Crown gran? and 
was affected by the Orown Grants Act.of 1895, 
The grantee by accepting a new grant had made 
an implied surrender of the former grant. The inter- 
est enjoyed by virtueofthe grant of 1881 was a 
strictly limited interestin this way, that it was to 
be enjoyed by the heirs of the grantee and by 
nobody else; and what was granted was fot-.a 
property which the heirs were to treat as their own 
in the sense that they might, if they pleased, transfer 
it to somebody else; it wasa grant by the Crown 
of a limited interest which was not assignable 
eitber:by operation of law or by voluntary alie- 
nation, and the judgment-debtor possessed no right 
in the corpus of the property which could be assign- 
ed or which could be brought tosale. The only 
manner in which the decree-holder could utilise for. 
his own benefit the interest of the jagirdar in 
property was by obtaining the appointment of a 
Receiver of the rents and profits until his decree 
was satisied or during the life-time of the 
judgment-debtor whichever might be the shorter 
period. GANJHU UPENDRA SINGH v. Gangut Meaunata 





Sisan Pat. 56 
— Step-in-aid. 
See Limitation Act, 1908, s. 19 685 
Sze Limitation Act, 1808, Sch. I, Art. 182 473, 


Execution sale—Order of sale—Practice in Madras 
Presidency—Lota must be sold in order appearing, 
in proclamation, or it may amount tc material 
irregularity. 

The practice in the Madras Presidency is to sell 
the lota in the order in which they appear in the 
proclamation, and a departure from that order may 
(though it need not be so in all cases) amountto a 
material irregularity. 

Held, on facts that the irregularity was material, 
BALACHERLA JALAMANA v. Magina Rama Rao 

Mad. 508 

Glft—Revocation— Registered-deed of gift of im- 
movable property—If can be revoked before its 
acceptance by donee—English Law—Transfer of 
Property Act (IV of 1882), s. 122. i 
Ia England a gift is presumed to have been 

accepted-by the donee, even if the donor knows noth= 

ing about it. But this presumption does not apply 
in India; sucha presumption would be inconsistent 
with the provision of s. 122 of the ‘Transfer of 

Property Act. In India, a donor is entitled to 

revoke a registered-deed of gift of #mmovable 

property prior to its acceptance by the donee, 

PAPATHI AMMAL V Doralsawmy NAIOKER Mad. 631 

Government of India Act, 1915 (5 and 6 Geo, 
V Ch, 61), S. 45-A— Devolution Rules framed 
under s. 45-A, do not override or contradict 
provisions of Act—If they do, latter must prevail. 
The Devolution Rules, framed under s. 45-4,Govern- 

ment of India Act, 1215, if correctly interpreted,.- 

donot override or contradict, or are not intended to’ 4 

override or contradict, the express provisione of the 

Act asset out in the sections. If any, 0f them are*in- 

consistent with the sections, the latter must prevail? 

Narsing Das TANSUKDAS v. OfoGEMULL Cal. 113 F 8 

5. 45-A—Devolution Rules Sch. II, Part 2, 

item No. 14 second portion and Item 4l, Part, l 

Sch, A, meaning of, 


. r 
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Government of india Act—1915—conceld, A 
The second portion of Item No. 17, Part 2, is 
complementary to Item No.41 of Part 1 of Sch: A 
of Devolution Rules framed under s. 45-A, Govèrn- 
ment of India Act, 1915. These two taken together 
mean that the Provincial Legislatures are competent 
to legislate in matters relating to the administra- 
tion of Justice by the chartered High Oourts, in 
matters relating not only to the power and maia- 
tenance*but also relating’ to the constitution of 
such Oourts, but the legislations by the Provincial 
Legislatures are subject to the legislations by the 
Central Legislature. This means that. in case of 
conflict of the laws passed by the Provincial Legis- 
lature and those passed by the Central Legislature 
concerning High Courts, the law passed by the latter 
would prevail. Nansine Das Tanspxpas 9 OROGEMULL 
as Cal. 113 FB 
——~—-8. 65 (2)—Phrase “any Act of Parliament” 
in 8.65 (2), interpretation of. 

The phrase “any Act of Parliament, etc.” in 3,65, 
Government of India Act, 1913, includes not only an 
Act. of. Parliament passed after 1860- and any other 
Act to be passed by it in future but also the series 
of Government of india Acts from 1915 to 1919. 
This provision ig virtually a re-enactment of s. 22, 
Indian Councils Act of 1861, Narsinc Das Tansuxpas 
V. OuoGEMULL ~ . Cal: 113 F B 
—&. 80-A (3), (4—5. 80-A (3), effect of— 
Jurisdiction and powers of High Court, how can 

be affected: : es Š : 

_Sub-section (4): controls all the foregoing sub-sec- 
tions of s. 8U-A, Government of India Act, 1915. The 
jurisdiction, powers and authority of the High Court 
can be affected either by nis Majesty by further 
Letters Patent or by the Indian Legislature. The 
High Court,.comes. under cis. (eyand (f) of sub-s..3 
of s. 80-A of the Act: This sub-section is, however, 
controlled by sub-s. 4. The effect of cl. (f) in 
sub-s. 3 read with sub-s. 4 is that the Local Legisla- 
ture can make lawa regarding the High Court pro- 
vided such laws do not affect the jurisdiction, 
powers and authority of the High Court-vested in 
it by the previous Acts of Parliament which were 
confirmed by 8. 106, Goverament of India Act, 1915. 
Sanction obtained by the Provincial Legislature 
under sub-s, 3 of s. o0-A cannot, therefore, validate 
laws passed by the Provincial Legislature which 
affect the jurisdiction and powers of the High Court 
vested in it by Parliament. .Narsina Das TansuKpas 
v. GuOGEMULL a Cal. 118 F B 
- 8. 129-A—Only High Court can-say that 

rule made under s. 123-A is ultra vires, .. . > 

Only a High Court and no Uourt in the British 
Empire can say that any. rule made under the pro- 
cedure prescribed in s. 129A, Government of India 
Act, 1915, is ultra vires, Narsina Das TANSUKDAB v. 
OHOGEMULL : P Cat. 113 F B 
-—-5. 129-A— Rules framed under. procedure 

„in 8. 129-4, if ultra vires of the Act. 

The Devolution Rules framed under the procedure 
prescribed by s. 129-A, Government of India Act, 
1915, are not ultra vires of. the: provisions of the 
Act as they must be taken to have been sanction- 
ed by the Parliament and have become the part of 
the, Act itself, Narsine Das Tansuxkpas V. CHOGEMULL 
Wana hd . ¢ z Gal. 113 F 5 
. Government of Indla Act 1919, (9&10 Geo. 

V,:Gh, 101).88. 30 (2), 45—Statutory authority 

07 Sranting mining leases—Hffect of Madras 

ming ule 4—Local Government, if can reverse 

the order of Board of Revenue—Lffect of s. 30 (2) 

—Contracts must be signed and. ‘executed by 


i83—G, L—V1 if 
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Collector, to.make it enforceable against Secretary 
of: State in Council. : : 


In- 1903, the Local Government granted a-mining ; 


lease of certain area to one R.: In 1904, the Local 
Goverament granted a mining lease in respect of 
another area to K. The Government reserved a. 


strip of land referred to as “ margin" between 
these lands, to prevent disputes between the two 
lessees. After several petitions and appeals by 


both of them, the Hoard of Revenus ‘directed that 
neither party should be given any portion of the 
margin. R appealed against the Board's order to 
the Local Government which ‘passed an order 
directing that the margin should be assigned to R 
after reserving 8 small strip between the twv lands. 


Accordingly the : Collector passed . an order and. 


communicated it to R. However, before the order 
could be complied with, the other lessee K appealed 
to the Government of India .which held that the 
Local Government had no power to direct that the 
lease. be given to any. particalar person and tlie 
power was delegated to the Board of Revenue under 
r. 4 of the M&dras Mining Rules, Thusthe order 
in favour of R. was cancelled and the Board- of 
Revenue-granted. the lease of the margin to K, 
Thereupon R instituted a suit against the Secretary 
of Statein Council and &, for a declaration .that 
the order of the Local Government granting leass 
to K.was illegal and for. a. decree :for specific 
performance .of the contract for lease of the margin 
which he alleged had been entered,into between 
him and the Local Government ; à 
Held, that the ordinary law of principal and agent 
had.no application. The statutory authority to 
grant mining leases passed from the Local Qov- 
ernmentto the Boardof Revenue by the order 
made under r. 4. Consequently the Local Gov- 
ernment had no power to reverse the orderof the 
Board of .Revente, The order of the Government 
of India setting aside the Local Government's order 
was -intra vires. Section 45, Government of India 
Act, gave. the. Government of India full power to 
interfere with the orders of the Local Government 
jn matters of this nature ; 4 ; 
Held, further that the Governor-General in Ooug- 
cil had prescribed rules under s. 30 (2), governing 
the execution of contracts with the Local Govern- 
ment and they. required a formal lease to be execut- 
ed by the Collector. Therefore, until a formal lease 
had been signed, there could be no enforceable con- 
tract against the Secretary of State 
SANKARA MINING SYNDICATE, Lro, NGULORB ow. 
BEORETARY OF STATE . . Mad. 839 
Government of India Act, 1935 (25 & 26 Geo. 
V, Gh.427), 8. 49. Ber Penal Code, 1860, s. Kg 
Dh A ae . 
High Courts Act, 1861 (24 & 25 Vic Ch. 104), 
5 9. Sre Letters Patent (Patna) Paras. 11, 10 ar 


Hindu Law—Adoption—Authority—Testator giv- ` 


ing authority to widow to adopt in certain manner 
—Consśtruction—Adoption held was in. contravention 
of authority and hence invalid—Will—Construction 
—Gift over—Validity. fn 
A Hindu; governed by Bengal School of Hindu 
Law executed a will giving power to his. widow 
to adopt. The material portions of the will were as 
follows: “3. Within ten years after my death my 
aforesaid wife, in accordance. with the provision 
mentioned in para. 2, will take a son, inadoptior 
from -amongst the sons of my three full brothers on 
from amongst those of Tny .step-brother. . If. .it ba, 
. 
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jmpossible to take in adoption a son from amongst 
the sons of any one of them, then, after the expiry 
of ten years and within the next two years, she 
will take, at her own choice, a son in adoption from 
amongst the sons of my other agnatic relatives In 
the absence of that or ifthat is not possible, she 
will take a son in adoption from one of my own 
gotra or from a different gotra. She will take the 
‘first son in adoption within twelve years as afore- 
said......... .“7. If there be ndfson born of my loin, or 
if such a sondiesonless after birth, or if perchance, 
no’son be taken in adoption, or if the son taken in 
‘adoption die sonless,then the Executors orany of 
them or, in the event of their disagreement 
the Collector of Dacca will establish at my own 
native village, the place of my residence,a school 
or a charitable dispensary named after me and will 
spend the whole amount of surplus of my estate for 
its maintenance.” The will also prohibited any 
body to demand any accounts of income and expen- 
diture from the executors. After the death of the 
testator ten years then passed without the widow 
taking any steps to adopt anyone @f the sons of 
the testator’s brothers or step-brother. This was 
in no way due to any difficulty in finding such a 
Bon, It seemed to have been a deliberate omission 
on her part, After the expiry of ten years the widow 
adopted an infant son of one of the brothers of her 
husband. The adopted son died sonless and the widow 
instituted a suit claiming that the brothers of her 
husband as executors of her husband’s will should 
put her in possession of the properties to which she 
was entitled at hig death. She also claimed to have 
an account taken of the income of such properties, 
Her contention was thatthe adopted son had become 
“the owner of the estate,” and that upon his death 
she became entitled to the estate as hisheiress. As 
to the clause of the will which contained a gift over 
in favour of charitable purposes in the event 
(amongst others) of the son taken in adoption dying 
sonless, she contended, thatthe gift over was void 
on the ground that it was repugnant to the abso- 
lute gift to the adopted son contained in cl, 2: 

Held, that in such a case the authority to adopt 
given by a husband to his widow must be strictly 
followed. In making the adoption of her husband's 
‘nephew more than eleven years after his death the 
-widow was not acting in strict conformity with the 
authority given to her by the will, It was true that 
the will did not in terms state that an adoption 
of one of the sons of her husband’s brothers or 
step-brother after the expiration of ten years from 
his death should be void. The question was not 
what the will said would be void but what was the 
power ofadopting such ason that was given. It 
was the power to adopt within ten years after the 
testator’s death. There was notbing in the will 
that could be regarded as in any way enlarging 
this power. For these reasons the adoption was 
invalid. 

Held, also that the gift over contained in the will 
in the case of no-son being taken in adoption was 
valid inthe events which happened and took 
effect upon the expiration of ten years from the 
death of the testator. Inasmuch as it was not im- 
possible for the widow within that time to take in 
adoption one of the sons of his brothers or step- 
brother. | 

[Querry.— Whether, if there had been a valid 
adoption, the gift over in the event of “the son 
taken in adoption” dying sonleés.would or would 
not have failed for remotefiess.| 
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Held further that upon the death of the testator 
any interest in his estate not effectually disposed 
of by his will would vest at once in the widow as 
his heiress. If the surplus income from his estate 
after making the provisions detailed in the will had 
not basen effectually disposed of, the right to receive 
such surplus income vested in the widow. In 
truth it was not so disposed. of. for the gift over 
of the residuary estate of the testator in f€vour of 
the charitable purposes mentioned in the will was 
a contingent gift and would not, therefore, carry 
the income accruing before the gift vested. In 
these circumstances the widow was entitled to have 
an account taken of that income and to be paid what 
shall be found due upon taking that. account. 
BHUPENDRA Mosan Roy p. PURNA Sasa DEBI 
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Adoption—Dancing girls — Adoption has 
nothing todo with religious benefit—Ceremony, 
if any. 

No spiritual benefit can accrue to a prostitute 
mother by the spiritual ministrations of her prosti- 
tute adopted daughter. The practice of adoption 
amongst devadasis has nothing to do with religious 
benefit but is purely a custom arising out of the 
natural desire of the women of this class tohave a 
daughter to look after them in their old age and 
receive their property on their death. 

No particular ceremony is necessary for an adop- 
tion by a devadasi. There is, therefore, not the 
legal necessity for a giving and taking such as is 
required to constitute a valid adoption of a boy 
under the ordinary Hindu Law. When dealing 
with the adoption of a girl bya devadasi all that 
need be proved is the fact of adoption by the 
adoptive mother, which may be by a unilateral 
act. GANGAMMA v. OUDDAPAH KUPPAMMAL Mad, 680 
Dancing girls—Adoption of minor 

girl under circumstances constituting offence under 

8. 3738, Penal Code (Act XLV of 1860)—Validity. 

Where a dancing girl takes a minor girl in adop- 
tion in circumstances which justify the inference 
that she was taken with a view to being trained 
as a prostitute, obtaining possession of her in such 
circumstances as would constitute an offence under 
s. 373, Penal Code, such an adoption, being pro- 
hibited by law, cannot give rise to a status which 
would form the basis of legal rights, The adoptionis 
invalid and confers no status upon the adoptee, nor 
can there be any question of an estoppel against 
the provisions of a statute. GANGAMMA v., CUDDAPAH 
KUPPAMMAL Mad. 680 
—— —— Dancing girls — Adoption of two 

daughters by dancing girl—Legality. 

There is no legal objection to the adoption of 
two daughters by.a dancing girl provided that such 
a practice is sanctioned by the custom of the com- 
munity. GANGAMMA v. ÜUDDAPAH KUPPAMMAL 

Mad. 680 

—— —— Dancing girls—Right of partition 
by udoptee in family property on basis of jointness 
with adopting mother—Basis of such right. 

There is, no text of Hindu Law which recognizes 
the acquisition by birth by the daughter of a. 
dancing girl of a right in the ancestrakproperty of 
her mother and if the joint ownership of the family 
property is to be spelt out of the conduct 
of the members of the family,. no” question 
of the acquisition of a right by birth cab arise 
and the right to a share must really be “the 
creature of a contract, express or implied, end not 
the xegult of status. < 
2 
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A dancing girl living jointly with her adoptive 
‘mother is not entitled to claim as against her 
adoptive mother a partition inthe family property 
.on the basis of their joint living and the absence 
of any indication of separation in food or status, 
‘The right to claim partition may be based on 
contract, on law or on custom having the force of 
‘law, If if is based on contract, the contract must 
be asserted and proved. If the right is a 
Sreature of*the law, authority must be found for it 
either in the ancient texts or inthe Statutes or in 
the body oflaw expounded and affirmed in the re- 
ported decisions of the Indian Courts. If it is based 
on: custom, there must be a specific plea of sucha 
custom andevidence in support of it. The evidence 
must satisfy the usual requirements for the proof 
of a customary right; it must be ancient, certain, 
notorious and continuous. Such a custom cannot 
be inferred on the analogy of the position of an 
ordinary daughter-heir, nor could it be based on 
the analogy of the position of an adopted son 
whose right accrues by the fact of adoption just 
as the right of a natural born son ac 
erues by birth. It cannot even be infer- 
red by a mere analogy with the special rules of 
Hindu Law based on religion and on the texts, re- 
-garding co-parcenary relationships amongst men. 
GanGamua v. Coppapan KUPPAMMAL Mad 680 
~———. Adoption—Directions in husband's will to 

adopt son—Widow refusing to adopt—Widow, 

whether entitled to be put in possession of estate— 

Executors of will, if can refuse to give possession. 

A Hindu widow cannot be compelled to adopt a 
son, however, strong the direction of her husband in 
-his will might have heen. Ifin such a case she 
refuses to adopt, she is entitled to be put in posses- 
sion of her deceased husband's estate and the execu- 
tors of herhusband's will cannot claim to remain in 
possession on the ground that the ‘widow might sub- 
sequently change her mind and adopt a son in pur- 
suance of her husband's direction in his will. 
VARADANARAYANA AYYANGAR y. VENGU AMMAL 

f Mad. 813 

= Implied prohibition — Testator 

dividing property in equal shares among his wife 
and two daughters with absolute right therein— 
On wife's death without disposition her share to 
pasa equally to daughters’ sons—Will providing 
that on testator'’s death his obsequies should be 
performed only by his daughter's son--Testator 
held impliedly prohibited adoption—-Adoption by 
widow during lifetime of daughter's son—Adoption 
held invalid. 

The power to adopt cannot be inferred when 9 
prohibition by the husband either has been directly 
expressed by him, or can be reasonably deduced 
from his disposition of his property or the existe 
ence of a direct line competent to the full perform- 
ance of religious duties or from other circumstances 
of his family which afford no plea for a superses- 
sion of heirs on the ground of religious obligation 
to, adopt a son in order to complete or fulfil de- 
fective religious rites, 

A 70 years old person made a will making a 
complete disposition of his property. He had a 
wife and two daughters and each daughter had a 
son. The whole property was divided by him in 
three egual shares and one share was given to his wife 
and ong each to two daughters. The legatees were 
givén absolute right in the property. The testa- 
for, in regard to the share given to the wife, pro- 
yided that incase she died without making acom» 
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plete disposition of her property, the remainder of 
her share after her death should be enjoyed by each 
of the daughter's sons and their sons in equal shares. 
As regards the spiritual benefit to be secured to 
himself, he provided that his elder daughter's son 
alone should perform his obsequies. Thirty years 
after the death of the testator his widow adopted 
a son tohim during the lifetime of the daughter's 
son! 

Held, that from the disposition of the property 
and the method of devolution indicated therein, the 
inference was fairly deducible that the testator 
prohibited an adoption at least in the lifetime of 
fho daughter'z son. It could not have been in the 
contemplation of the testator to permit an adoption 
which might in any way conflict with his disposi. 
tion expressed in the will and unless the adoption 
was prohibited, the dispositions could not be given 
effect to. The adoption was, therefore, invalid. 
ADI PANOHAPAKESA IYER v. GOPAL Mad. 877 

Allenation — Consent of, reversioners, 
whether presumptive proof that alienation was 
valid. . sre 

Where there is nothing to show what needs were 
represented to the-vendee and whether he did or did 
not make any inquiry to satisfy himself of the exist- 
ence of the needs represented to him and both the 
vendor and the vendee have died and mors than 
50 years have passed since the sale, it is uot 
reasonable to expect such full and detailed evidence 
of the circumstances which gave rise to the sale as 
in the case of alienation at a more recent date, and 
presumptions are permissible to fill in the detaile 
which have been obliterated by time, 

In such a case if there is evidence to show that the 
sale was made with the consent, direct or implied, 
of the persons who were interested in the reversion 
at the tine of thesale it will be held to afford a 
presumptive proot which, if not rebutted, will validate 
the transaction as aright and proper one. RAMADHIN 





SINGH 9. GAJRAJ SINGH f All. 789 
————— Duty of alienee — Nature -of 
proof needed from him—No evidence as to 


application of portion of consideration, if 
ieoalidates sale, which itself was justified by 
legal necessity—-Vendor and vendee dying—Long 
period elapsing since sale—Presumptions as to legal 
necessity to fill in details obliterated by time, tf 
permissible. i ANA 
In order to prove the validity of an alienation, a 
transferee ought to prove either that there was 
legal necessity in fact or that he made proper and 
bona fide inquiries as to the existence of such neces: 
sity and did-all that was reasonable to satisfy 
himself as to the existence of such necessity. Even 
if he faila to prove that there was necessity in -fact, 
the alienation will be upheld if he proves that he 
made such inquiries as aforesaid and that the facts 
represented to him were such as, if true, would haya 
justified the transaction. He is not bound to see or 
prove that the money paid or advayced by him was 
actually applied to meet the necessity. Where the 
sale has been held to be justified and there is no 
evidence as to the application of a portion of the 
consideration, this will not invalidate the sale be- 
cause there is a presumption that it has been ex- 
pended for proper purposes and for the family 
benefit, RAMADHIN SINGH Vv, GAJKAY SINGH ere 


—_—— ~~ Father— After-born minor sons 
challenging mortgage by, father and showing that 
minor son was born before execution af marigage— 
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+ “Burden “to prove ‘that he was dead at time of 
y+ execution is on mortgagee. om ee 
. -Where after-born ‘minor sons challenge the mort- 

`- "gaged deed executed by their father on the ground 
‘of want cf legal necessity and insupport of their 
Tight to challenge, they prove that a son had been 

- born’ to their father before the ‘mortgage in question 
: was executed and was alive at the time, the burden 
then lies on the mortgagee to show that the minor 
-son who was born prior‘to the mortgage transaction, 
-had: died before the mortgage was executed: SURAJPAL 
-B8ineu'v, PANOHAITI AKHARA . : ‘All. 270 


oe =— Allenatlon— Father — After-born sons — 
"When can challenge. | = H 
_ The rule that ‘a minor born after theexecution of 
;bhe mortgage where there was no minor existing at 
„the time of execution cannot raise the question of 
. want of legal necessity, does not apply in a case where 
thé Court has held that the mortgage. transaction may 
‘be validly challenged in regard’ to some of the items 
‘in it, Suraspan SINGH v. Pancuarr: AKHARA 
| ` ji ° All, 270 
- Father—Alienation during life-time 
of ‘minor son—Subseguent to death of son another 
son barn—Right of living son to challenye—Gap 
between death of first son and birth of subsequent 
son, if relevant.. 

‘Where father mortgages some joint family property 
‘during the life-time of a minor son, but that son dies 
,and subsequently another son is born whochallenges 

the mortgage deed on the ground of want of legal 
necessity, there is no authority for the proposition 
that the existing minor son can challenge the aliena- 
tion only if there is no gap between the death of the 
‘minor sonand the birth of the.existing minor son. 
‘Bugas PAL SINGH v. PANOHAITI AKBARA. All. 270 


— Father—Subsequently born son— 
Alienation by sole surviving co-parcener, if can be 
objected—Debts by him, when binding on son 
adopted inco-parcenary. 

A sole surviving co-parcener is entitled to dispose of 
tthe co-parcenary property as if it were his separate 
property. He may sell or mortgage the property 
without legal necessity or he may make agift of it, 
If a son is subsequently born to him or adopted by 
him, the alienation, whether it be by way of sale, 
mortgage or gift, will nevertheless stand, for a son 
cannot object to alienations made by his father before 
he was born or begotten.. ` 
- When the co-parcenary consists of a sole surviving 
co-parcener and his deceased brother's widow, the 
former's interest in the co-parcenary property is 
liable to be diminished by the adoption of a son by 
him or by his -brother’s widow. Oonsequently, it is 
only: the debts incurred by him for necessary purposes 
and forthe family benetit that would be binding on 
the estate. He-cannot alienate the family property 
for the satisfaction of his private debts when he 
ceases to be solely entitled; the question whether the 
debtsare binding on a co-parcener who subsequently 
comes into the family by adoption must depend 
simply on whether they would have bound him if he 
had been a member of the family when they were 
contracted. That isto say, when an alienation takes 
place after the family has once again become a co- 
parcenary in thetrue sense, legal necessity or family 
benefit or, bona fide inquiry into these matters must 
be proved in the ordinary way, and in the absence 
* , „gf such proof.the new co-parcener’s share will not be 

















boind, SHAaNMUKHAPPA QURULINGAPPA yv. RUDRAPPA 
Govappa Manni - Bom. 667 
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“1+ Alieriation—Legal necessity—Queation as to 


whether there was legal necessity depends on 
facta—Heéld that mortgage by adult menibérs to 
pay off the purchase price of the previous purchase 
transaction which was for’ benefit of family and 
estate, was for legal necessity, arid could ‘not be 
challenged by non-executant minor members. ` >, 
Legal necessity is not confined to tranggctions of 
8 purely defensive nature If transactions are en- 
tered into which benefit the family and the estate 
and are such as a reaeonably prudent’ man would 


-nter into, such can be said to be suppérted by 


legal necessity. ` i 

Tt is impossible to lay down any hard and fast 
rule as to what should bs and what shbuki not be 
regarded ás a purely speculative transaction in 8 
particular case, In every case the Court of fact 
‘will consider prominently and accurately’ whether 
the transaction which is sought to be enforced in a 
particular case was for’ the benefit of the estate and 
this must be decided not from any a priori argu- 
ments but upon the facts of each case. 

Held, on facts that the purchase, by the adult 
members of the family was for the benefit of the 
estate and the family. The'mortgage which was 
subsequently executed to pay off the purchase, price 
was, therefore, for legal necessity and could not be 
challenged by the non-executant minor miembers of 
the family. SITAL PRASAD SINGH v. AJABLAL MANDER 

` A Pat. 323 
Liability cast by manager on family 
property by purchase of property for which family 

is unable to pay, if for family benefit. | h 

It cannot be said to be beneficial to a joint Hindu 
family for the manegerto purchase property for 
which the family is unable to pay and when the 
family is unable to pay, it is certainly not for the 
benefit of the family that a liability should he cast 
upon the joint family ancestral property. SURAJPAL 
SINGH v, PANCHAITI AKHARA All, 270 
—Manager — Power to sell property 

to sale it from litigation. 

A karta of a joint Hindu family on behalf of the 
family is perfectly competent to enter into an agree- 
ment for sale of thefamily property for the benefit 
of the family to end a litigation which might become 
a sourca of trouble andexpense to the family, 
RAMASRAY Rat v. Lar BAHADUR Rar Pat. 507 
—— —Manager borrowing money for 

purposes not-for family benefit or necessity—His: 

power to morigage family property for discharge 
of such personal liability. 

Wherethe manager borrows money on pro-notes 
for purposes which are not for joint family benefit or 
necessity, he cannot mortgage the family property for 
the discharge of such liability which is his personal 
one, The minormembers of the family are entitled 
to challenge such mortgage on the ground of want of 
legal necessity. SURAJPAL SINGA v. PANOHAITI AKHARA 
Š 4 All. 270 
Mortgage—Part of mortgage «money 
- not applied fo benefit of family—Mortgage, how 

far good. . if 

The principle that if it were shown that a sale 
was necessary, the sale could not be impggned by 
showing that part of the purchase money had not 
been applied for the benefit of the family and the 
sale must either be upheld or set abide ang could 
not beheld good in part and Vad in part doegnot 
apply tothe case of a mortgage. A mortgage may 
be good to the extent that the mortgage money is 
applied for the benefit of the estate and bad be 
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‘yond that amount. Suipaya  KANTLAYA v. 
> BASAPRABHAPPA SHIVLINGAPPA Bom. 568 
`m Allenation—Part consideration left with 
vendee to‘be paid to vendor when needed— Aliena- 
tion, if can be saidto be without legal necessity. 
“If a person needs money for maintenance and 
Teaves apart of the consideration with the vendee 
‘and takes money out of it as it is needed, it cannot 
be said that the alienation is not justified by legal 
necessity” Similarly a person might need money for 
the marriage or. education of his children which 
might take place after the alienation. Ramapsin 
Sines v. GAJRAJ SINGH All. 789 
—- Debts—Antecedent debt —Hxecution of pro- 
notes On conditions that mortgage for loan would 
be executed afterwards—Time purposely allowed to 
lapse between two transactions--Loan on pro- 
notes, if antecedent debt. : 

Antecedent debt means antecedent in fact as well 
‘as in time, that is to say, that the debt must be truly 
independent and not part of the transaction im- 
peached, z f 

Where money is borrowed on promissory noteson 
‘condition that subsequently a mortgage would be 
‘executed, it cannot be said from the fact that some 
‘time is allowed to elapse between the promissory 
‘notes and the mortgage, to get an advantage of the 
law of antecedent debts, thatthe transaction of mort- 
‘gage is independent of the transaction of promissory 
notes and consequently the loan on pro-notes does not 
constitute an antecedent debt. SURAJPAL SINGE v. 
“PANOBAITI AKHARA | An, 270 
5 Antecedent debts — Power of 

manager, who. is not father to bind family property 

by discharging pre-existing debts. 

The question whether a debt is antecedent or not 
arises only when the father makes a transfer. It is 
the privilege of the father alone to burden the family 
estate by mortgage for discharging an antecedent 
debt which must be a debt of his own. A manager 
of the family who is not the father cannot bind 
the estate merely by discharging a pre-existing debt 
‘of the family. SUuRAJPAL-SINGS v. PANGHAITI AKBARA 
i | Al. 270 
ee ne Mather — Avyavaharika debt — 

Liability of sons—Debt due to subscriber of chit 

fund by deceased stake-holder is Avyavaharika— 

Sons are not liable- for such debts. 

-~ The stake-holders conducting a chit fund “are 
personally responsible for the refund of the money 
to the subscriber but in a suit by a subscriber of 
a fund against the sons of a deceased stake-holder 
for the recovery of money subscribed by -him to the 
fund, the sons are not liable for the debt of the 
deceased father as the debt is in the nature of 
an Avyakeharika debt, 1 e, it was founded upon a 
Criminal offgnce committed by the father as con- 
ducting a chit fund is an offence under s. 294-A, 








Penal Code. MUNIYANDI PILLAI v. MUTSUSAWMI 
BBRVAI a : Mad. 633 
mangan Father—Pious obligation of son— 


-- Batent of~Avyavabarika debt,- what is— Person 
|. depriving rightful owner of his property—Liability 
~ ‘of son-for debt arising out of such conduct. 

` A Sop is not liable for the ayyavaharika debts 
of ‘his father. Avyavaharika debt means illegal, 
dishoneat or immoral. There is no warrant for 
restycting its epplication to criminal acts of the 
fgthes, The word, according to the interpretation 
of the text, isused ina comprehensive sense, and 
there is nothing to fetter the discyetion of the 
Gourt in applying a proper standard K merality, 
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legality or honesty in deciding the question of the 
son’s liability. The son need not prove criminal 
liability of the father in order to claim exemption. 

Consequently where a person who isin possession 
of property to which he is not entitled, dizposes of 
that property and deprives the rightful owner of 
it, his conduct is dishonest and the son is not liable 
for the debts arising out of such conduct. Govinp- 
PRASAD VASUDEVPRASAD TEWARI v. RAGHUNATHPRASAD 
INDRAPRASAD MANOLIKAR Bom. 293 F B 
Debts —Father—Son's liability Liability of 

son's share for father's debt, in absence of attach- 

ment during father's lifetime. 

Under the Hindu Law no co-parcener other 
than a male descendant will be liable for the 
personal debts of adeceased co-parcener when the 
latter's share in the joint family property survived 
to him, but an exesption should be made in cases 
where the share of the deceased had been efféctive- 
ly attached during his lifetime. But where the 
deceased co-parcener has left a son, such exception 
will not apply because the sons’ share will be 
Hable for thé father's debt notwithstanding that 
it might have come to him by survivorships or by 
birth and even in the absence of any attachment 
obtained during the father’s lifetime. Koza 
PARANDHAMAYYA v, SURAPANEMI VEERAYYA Mad. 647 
— —TLegal necessity — Saving property 

of sister's son, if legal necessity. , 

Where the manager borrews money for advancing 
it to sister's son to save his property from auction 
sale, the purpose is not a legal necessity for the joint 
family. Sister's son belongs to another family and 
‘his property is not connected with the joint family 
‘property. Suraspat SINGH v. PANOHAITI AKHARA 
é ; All. 270 
—Manager—Co-parcener not son of 

manager, when bound by antecedent debts incurred 

by manager — Debts incurred by manager to 

purchase lands—Consent of co-parcener’s father— 
. Purchase proved for benefit of estate—Oo-parcener, 
` if bound with such debts. ae, 

There is a very well-established distinction be- 
tween the powers of 8 manager in respect of the 
shares of co-parceners who are his sons and ‘in 
respect ofthe shares of other co-parceners. The 
Manager who isa father can charge the joint family 
property with the payment of his own antecedent 
debte not teinted with immorality because the sons 
are under a pious obligation to discharge their 
father’s debts and that obligation can be enforced 
against the family property; but a manager who is not 
afather has no right to mortgage the family property 
for the payment of his own debts. Hence a co-parce- 
ner who isnot a son of the manager is not bound 
by the antecedent debts of the maaager, unless it 
is established that these debts were incurred for 
necegsity. ; i 

No doubt a manager is not justified in purchasing 
property merely because the purchase is a prudent 
one, In order to establish necessity, it is necessary 
to go rather further than that irorder to bindthe co- 
‘parcener with the debt incurred by the manager 
for the purchase. But the fact that his father con- 
sented to the sale, coupled with the evidence as to 
ita beneficial nature, is sufficient to establish that, 
it was for the benefit of the estate so as to bind 
‘the co-parcéner. SurpayA KANTLAYA v. BAgAPRABHAPPA 
‘SalvLINGAPPA -© Bom. 568 
Guardlanship—Appointment of—Minor’s 
intelligent preference should be tdken into account, 
Where the minor is sufficiently old te make an 
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intelligent preference, this preference must be taken 
into account in determining as to who should be 
appointed his guardian. Perma Kaur v. HARNAM 
8inea Lak, 513 
———Jolnt family—Co-parcenary — Devadesi 
. community—Whether co-parcenary exists. 
.Obiter.—It seems doubtful whether such a 
thing ag a co-parcenary strictly speaking can be 
gaid toexist belween mother and daughter in the 
devadasi community. It cannot be said that there 
ig-any custom having the force of law which has 
ever been recognized by the Courts, as establishing 
the existence of a true co-parcenary amongst the 
female members of this community. GANGAMMA v, 
Qupparan KUPPAMMAL Mad. 680 


— Manager — Marriage expenses of 
daughters of male members. 

Ordinarily the expenses of marriages of daughters 
of male members of the family are provided out of the 
joint family funds and the manager is protected in 
jnéurring expenses on that account Kusum KRISHNAJI 
PANeE v. KRISANAJI Anant PANSE Bom. 394 
ma Manager—Sale to—Minor member, 

whether can challenge it. 

A minor member of a joint Hindu family cannot 
shallenge asale-deed in favour ofthe manager. 
Moats Aut Kuan v. BALDEO PRASAD All. 572 
—— business— Mere fact that father 

carrying on contracting business has performed his 

ordinary duties of father towards his sons and 
his setting up sons in business, if raises presumption 
that he made his business joint family business. 

Tf the contracting business carried on by a father 
in fact was made by him & joint family. business 
by taking his sons into the business not as ser- 
vants, nor as partners but as co-parceners, then 
undoubtedly the properties acquired from the pro- 
fits of that business become joiat family property. 
But merely because the father performel the ordi- 
nary duties of a father in that he fed, clothed and 
educated his sons and ast up his grandson in 
business, it cannot be said that any presumption 
‘arises that he made his contracting business a 
joint family business. It must be shown that the 
zón was associated in the contracting business in 
such a manner as to raise & reasonable inference 
that the father intended and did make the business 
a joint family business. HoLLARAM VERHOMAL v. 
DWARKADAS KODUMAL Sind 67 


———— - property —Acquisition of property 
found to be joint family property—Whether 
_ should be shown that it was acgsired with help of 

ancestral or joint family property. 

Though there can be no presumption that a joint 
family is possessed of joint family property and 
unless it is proved that there was a nucleus in the 
joint family, the property cannot be deemed to be 
joint family properiy, yet where it has been found 
as a fact by the Oourts that the property belonged 
to the joint family, there need not be any evidence 
that it was acquired, with the help of ancestral or 
joint family property. Ram LAKHAN v. Suras Prasap 
i Oudh 254 
—— —_——— property — Agricultural holding— 

If can form joint family property. 

e While it cannot be said that in every cause an 
agricultural holding acquired by a member of a 
joint Hinda family becomes joint family property, 

e it is equally wrong to Bay that in mo case can a 

holding acqu ‘ted by a member of a joint family be 

joint family property. The equestion depends on 
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the circumstances of each individual case. : RAM 

LAKHAN v. SURAT PRASAD Ou 'h 254 

-——— Malntenance —Widow—Minor widow 
without guardian—Her right to maintenance when 
she refuses to Hve in husband's family. 

A widow is not bound to live in the house of her 
husband's family provided that she dges not leave it 
for any improper purpose. According tothe Vyavastha 
Chandrika separate maintenance is-to be alfwed to 
that member of the family who for a just cause could 
not live in, and mess with, the family. In the case of 
a minor widow, her husband's relations as her natural 
guardians might have a prior claim to beappointed 
her guardian, but in the absence of any such ap- 
pointment, the ordinary principle that a Hindu.widow 
isnot necessarily to be deprived of her right of 
separate maintenance merely because she refuses to 
live in the family house would apply, more so, when 
the financial condition of her husband's family allows 
of the granting of a separate maintenance. KRISHNAJI 
v Anusvya Bar Nag. 689 
Widow—Power of Court in matter of 
granting or withholding arrears of maintenance. ` 

The Court has a very large discretion in granting 
or withholding arrears. If it can be shown that the 
widow was in want at the time at which she was 
entitled to maintenance, Court may give her arrears 
for that period. KRISHNAJI v. ANUSUYA BAI 

Nag. 689 

—_—_ —~——-— and marriage — Father's duty 

towards daughter—Daughter's claim for mar- 

riage expenses, if can be enforced against person or 

property of father whether inherited or self- 
acquired. 

It isthe natural and legal duty of the father to 
maintain his unmarried daughters independently of 
the possession of any property, and after his death the 
daughter becomes entitled to be maintained out of 
his estate in the hands of his heirs, That right ex 
tends tothe joint family property in the hands of the 
surviving co-parceners after the father's death. In 
regard to marriage a father is bound in the discharge 
of his moral duty to marry. his daughter and that 
obligation is independent of the posséssion of any 
property. The right of the daughter to claim pro- 
vision for marriage expenses can be enforced against 
the father's heirs in possession of his estate and 
against the joint family property in the handsof the 
surviving co-parcenera, But during her father's life- 
time a daughter cannot succeed in securing provision 
for her marriage expenses from father either out of 
his personal property or ancestral property in his sole 

ossession. The obligation which the Hindu Law 
imposes on the father to maintain his daughter must 
exist only where the reciprocal duty is observed by 
the daughter, that is when she submits to the care and 
eastody of the father and obeys him in all respects. 
It cannot be said that that is a rule of °unqualified 
application. There may ba cases where it might be 
the duty ofthe children to refuse to obey the parent 
jf the latter has been proved to be vicious, corrupkand 
immoral. But so long as it ig not demonstrated that 
the father is in some way incompetent to maintain 
and look after the interests of his children, a Court 
of law cannot enforce the claim of a refractory daugh- 
ter against the father either by executing its decree 
against his person or property, whether inherited or 
self-acquired. Nor is there any authority which goes 
tothe length of establishing that a Hindu father, 
notwithstanding the latter's competence to take cate 
of the daughter and superintend her education, can be 
compelied to make provision in ingitum for her mains 
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tenance evenif she is kept out of his protection and 
custody. Kusum Krisanast PANSB y. KRISHNAJI ANANT 
Panag Bom. 394 
— Marrlage—Suit for dissolution of—If can 
be entertained by Court—Decision of Court on 
“point as to whether prohibition of Hindu Law 
to dissolution of marriage is attracted by facts of 
pariteular case, whether can be ignored as nullity. 

A afit for dissolution of Hindu marriage is a 
suit of aeivil nature and a Court has jurisdiction 
to entertain it. The rule of Hindu Law 
forbidding dissolution of marriage may, how- 
ever, be pleaded as a bar to a suit for dissolu- 
tion of marriage. But that itselfis a matter which 
has got to be decided by a Court and it is this 
authority to decide the point that really makes up 
the jurisdiction of the Court, though the actual 
decision might be erroneous, Even when both the 
parties are Hindus, the dissolution of Hindu mar- 
Triage on the footing of custom has been recogniz- 
ed in many cases and whether or not the prohibi- 
tion laid down by the Hindu Law is attracted to 
the facts of a particular case is a matter for in- 
vestigation by the Gourt itself, and if the decision 
is erroneous or wrong in law, it cannot be ignored 
as nullity, HARBIPADA ROY?, Kersana BENODE Roy 
Cal. 137 
Mitakshara—Benares School—Succession— 

Principle of preference of whole blood to half 

blood, whether confined to brothers of propositus 

or is applicable to all sapindas in same degree of 
consanguinity, 

Under the Benares School of the Mitakshara under 
the original text “to the nearest sapinda the inherit- 
ance next belongs,” brothers such as are of the full 
blood take the inheritance in the first instance and 
the preference of the whole blood to the half blood 
is not confined to the brothers of the propositus, but 
states a principle applicable to all sapimdas in the 
same degree “of consanguinity. LAOHHAM SINGA 
MANROL v. JHAGOR SINGH Mango All. 38 
Partitlon— Accounts—Liability of manager 

—Inquiry into—Nature of. 

In general, the accounts to betakenata partition is 
simply an enquiry into the existing assets. For mere 
misspending, the manager is not liable nor even for 
extravagance or waste, unless it amounts to actual 
thisappropriation. In the absence of fraudor other 
improper conduct, the only account the manager is 
liable torender is asto the existing state of the pro- 
perty divisible, and the enquiry directed by the Court 
must be in the manner usually adopted for the dis- 
covery of what in fact the family property consists 
of. S.Swaminatya UDAYAR v. T. 8. GopaLaswaur 
ODAYAR Mad. 545 
— Accounts—Partition suit instituted 

—Decreea obtained against some sought to be 

executed ajainst them—Court directing payment to 

be made from family funds, subject to future 
adjustment — Debiting of such amount against 
members concerned, 

Before effecting partition between the members of 
& joint Hindu family, there should be provision for 
payment of family debts. Where partition suit is 
instituted -and afterwards certain decrees obtained 
against? some members are sought to be executed 
against them and the Oourt orders payment to be 
made from family funds in the hands of the Receiver 
subje&t to final adjustment afterwards both law and 
ju&tice demands that such amount ean be debited 
rien members concerned according to their shares, 
The mere fact that some of the membérs concerned 
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had, when the payments were made, been adjudi¢a‘ed 
insolvents makes no difference. 8. Swaminatua 
UDAYAR v. T. S GOPALASWAMI ODAYAR Mad. 545 
Partitlon—Suit for—Suit for partition and 
possession of share in joint property—Preliminary 
decree silent on question of mesne profits—Court, 
if can go into question at later stage. 

Where in a suit for partition and possession of 
share in joint family property the preliminary decree 
is silent on the question of mesne profits, this fact 
will not preclude the Osurt from going into the 
question at alater stage, specially when the defen- 
dants invite the Court to hold that the enquiry is to be 
postponed to a laterdate. In all adjudications which 
are not intended to be final, there is, and ought always 
to be, an implied reservation of leave to all parties, 
to apply for further directions necessary for a com- 
plete disposal of the litigation. Even if the Oourt 
erres in form, it 1s in form only, not mislead- 
ing or injuring anybody; and totreat such an error, ag 
a bar tothe proceedings reserved for further decision, 
is a serious miscarriage of justice. 8, SwamMInatua 
UDAYAR v. T. Se GoPALASWAMI ODAYAR Mad. 545 

— Suit for—Written statement in 
partition suit, when effects severance in status — 

Doctrines enunciated. 

The principles of Hindu Law which effect a saver- 
ance of the joint status as among the members inter 
se of a joint Hindufamilyare: First, there may bea 
division of rights leading toa disruption of the joint 
status, although the physical division of the property 
may be postponed. From a definition or fixation of 
shares, an intention to divide may be legitimately 
inferred, as according to the true constitution of a 
Hindu family, no member, while it remains undivided, 
can predicate of the property that he hasa definite 
share and the act of fixing or defining the shares js 
inconsisteat with, and repugnant to, this conception. 
But ths question in each case must be one of inten- 
tion, whether in defining the shares, the parties 
‘intended to effect an immediate division. That 
intention is the decisive factor. Secondly,there may 
be a division of rights disrupting the whole family, 
resulting from an agreement among all the members, ` 
or, there may bea severance limited to such member 
alone that separates the severance following either 
frum an agreement on his part withthe remaining 
members or from his individual volition, Even where 
there 18 such partial severance produced in either way 
there may be a division of rights without there being 
8 physical division, Thirdly, in the case of a separas 
tion resulting from individual volition, it is im- 
material,as the very statement shows, whether the 
Go-sharers assent ; but the separating member must 
give intimation to them, of his unequivocal desire 
for separation, either by conduct or by words. Tlie 
institution of a suit for partition by a‘member, being 
one of the most effective modes of asserting his right 
to separate, leads to his separation from the joint 
family, from the commencement of the action, 
although a decree may be necessary for workirg out 
the result of the severance. Fourthly, the general 
Presumption, in favour of every Hindu family beiag 
Joint, unless the contrary is proved, does not con- 
tinue, if it is established that one member has 
separated with reference to the others. This rule 
applies whether his separation has been brought by 
an agreement or is the result of the communication 
by him to his co-sharers of his individuai decision, 
Fifthly,it follows from the above rules, that there is 
no presumption, when one co-parcener separates from 
the others that the latter remain united; an agrees 
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menitismongst the remaining members to remain 
joint must be proved like any other fact. But it is 
equally clear that the separation of one does not 
automatically involve the separation of the-others. 
As a severance in status can result from the filing 
ofa plaint, it stands to reason that the filing of a 
written statement can produce a similar result for, the 
instituting of 8 suit is, but an instance of theap- 
lication of the rule that a partition of rights can be 
rought about by an intimation of an unequivocal 
desire to separate. Thus, if upon a proper construc- 
tion of a written statement it contains an expression 
of such a fixed desire to sever, there is no reason why 
jt should not effect 8 separation in thesame manner 
as à plaint ina partition auit does. A 
Where, however, no desire is expreesed to effect an im- 
mediate severance, the parties contemplating a division 
gn future to be made by the Court and what is express- 
ed is not a fixed and unalterable desire to separate, the 
expression used being “the defendants have no 
objection to the family being divided”, it does not 
amount to definite and unequivocal intimation ofa 
desire toseparate. On the contrary, tbe plain mean- 
ing ofthe words is that the parties leave-it to the 
Court to efect or not, as its option, an inter se 
division and such written statement does not effect 
severance of joint status. 5. SWAMINATHA UDAYAR V. 
T, B. GOPALASWAMI ODAYAR Mad. 545 
Religious endowment — Public trust— 
Property called ‘Mandir’ used by public for worship 
without hinderance— Descendants of owner 
| admitting on various occasions trust nature of 
property and property referred to as waqt in old 
documents— Property held dedicated as public trust. 
- One R owned certain property in which he con- 
structed a temple known as Shri Ram Mandir to 
which the public had been having unrestricted access 
for worship. After the death of R, disputes arose 
between theheirs. of R. The plaintifis who were the 
descendants of R instituted a.suit under @ 5 (3) of 
Charitable and Religious Trusts Act for declaration 
that there was no charitable or religious trust in 
respect of the temple property. On various previous 
occasions the plaintifs and their predecessors had all 
along desċribed the property as & trust and Mandir 
and had appointed trustees, In varicus: old docu- 
ments the: plaintiff's predecessors had referred to the 
property as waqf property and used its income for 
the repairs of the Mandir and had admitted the 
trust nature of the property. It was contended that 
the dedication was uncertain and the mere gift for 
charity was too vagus to be enforced : i 
Held, that the property had been dedicated as a 
public trust, namely a Mandir for worship by the 
Hindu family. and there was no vagueness in trust 
which could mgke it void for uncertainty. Bi Eo 
= Okan a aii—Oreaments givento daughter-in- 
law at time of her marriage— Whether stridhan. 
The ornaments given to 8 daughter-in-law. at the 
time of her marriage, 88 opposed to being put on her 
erson merely forthe time being are her stridhan. 
Kersuyasi v. ANUSUYA Bat . _ „ Nag. 689 
— Succession— Daughter—Limited | estate— 
Daughters claiming rights as devolving upon them 
“from father in hts separate estate—Those rights 
recognized to some. extent by compromise—Com- 
promise, if could be construed as giving them limited 
kna t i d a claim based ön a 
he erson puts forward a ¢ 
eee estate pnd that claim is, to some extent, 
Fcognized'by a compromis® that -compromise will be 
. . 
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interpreted inthe light of the claim which was put. 


forward and the estate which will pass will bean 
estate similar to that which was elaimed. Where 
therefore, daughters of a person claimed rights as 
devolving upon them from their fatherin what was 
alleged to be his separate estate and in the com- 
promise those rights were to some extent recognized, 
the natural inference was that they got an. estate 
similar to that which they claimed, that is to say, the 
limited estate of a daughter. KADIYALA NagaBaue 
SHANAM v. Movva ANANDAYYA S Mad. 503 


Successlon — Disqualification — Physical 
infirmity though not disease tf incurable is “dis- 
qualificatton—Dumbness and deafness must not only 
be congenital but must also be incurable. e — 
Yajnyawalkya mentions “incurable disease” as a 

generic class and it is too narrow a view to take to 
gay that a physical infirmity, which may not be a 
disease but which at the same time is incurable, ib 
not included as a disqualification, 

Per 3, K. Ghose, J., B. K. Mukherjea, J. contra— 
Deafness and dumbness, in order to be abar toin- 
heritance, must'be shown to be both congenital and 
incurable. It may be that in a particular case the one 
would follow from the other. it may also be ‘that 
with the progress of medical science incnrability 
may not be a reasonable inference. In that case the 
disqualification would be obsolete. : 

Per Mukherjea, J—The expression “afflicted with 
an incurable disease” 
altogether and the words “and others” must be con- 
atrued as including persons who suffer from similar 
defeats but not necessarily from a disease which is 
incurable. Therefore, though it is easential that 
dumbness and deafness should be congenital, it is not 
necessary further to prove that dumbness and deaf- 
ness which are proved to be congential are beyond 
cure, before a person can be excluded from inheritance, 
ANUKUL UHANDRA-BHATTAORARJEE V, -SURENDRA NATH 








Bus atTaodARJEE- Cal. 802 
——Stridhana—Maiden—Step-brother v. 

unmarried sister, ne 
According to the Hindu Law of .succession, 


stridhana of a Maiden, would go first to her uterine 
brother, thea it would go to her mother; then tö 
her father; and then her father’s heirs in order 
of propinquity. Where a Hindu maiden dies leaving 
behind her uamarried sister and step-brother, the 
step-brother is the legal-representative of the deceas- 
ed so far as her siridhana is concerned, GoRIBAI 8, 
UHUBERMAL MULOHAND Sind 717 





— Texts—Interpretation. . ae 
Fer S. K. Ghose, J.— Where there are texts of two 
Smriti writers on points, as to which one is silent, 
they must be read as supplementing each other asfar 
as possible, ; ee ee Lo 
Per Mukherjee, J.—The rule of Hindu Law which 
is relied upon as „preventing the natural course. of 
inheritance, ought to be clear and unmistakable, A 
rule ‘of law which deprivés an heir of his legal 
rights, and therefore might work harshly, had. got 
to be construed strictly ;but-at the same time, if 
this,.Rule is to be enforced: at all-and not ignored, 
the Courts, cannot but give effect ‘to the, plam inter- 
pretation of the texts as are contained in tBe works 
of the diges{-maker's who ‘are regarded as authorities 
in a particular province, _ANUKUL UHANDRA BHANTA- 
OHARJEE V, SURENDRA NATH BHATTAOHARJEB. Qaf 802 








————Widow—Adversė possession. .SEB Adverse 
possession | | | ee a MBA 
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T grodnetisé stridhan should nòt” be ‘taken’ into 

. consideration. ` AS : 

.Unproductive stridhan, such as clothes and jewels, 
ought'not to be taken into consideration whed fixing 
the rate’ of maintenance for a’ Hindu widow., 
Kaisunast y ANISUYA BAI i Nag. 689 
+- Widow—Power of alienation—Principles 

(govermtng widow's power of alienation stated—Gift ' 





by widqw of piece of land of reasonable extent, 


¿to widow of deceased co-parcener for ker and ker 
, daughters’ maintenance and gift of smali piece, 
of land to Brahmins during first 
‘husbdnd's death—Validity of. i 
A Vysia widow succeeded to the estate of her 


husbarfd Gonsisting of 32 acres of land. ‘She gifted . 


8 acres of land to’ the widow of a decéased co-' 


paréener’'who was entitléd to-certain share and: 


was algo the founder of the family fortune, for “tha 
purpose of her and her daughters’ maintenance. The 
gift deed éontained a recital that the gift was id 
pursuance “Of thé order ‘of her’ husband. The donor 
had “siflicient income from the assets at the tima of. 
making the gift. The gift deed was attested by 
the relations, The widow also made another gift 
of small piece of land to’ Brahmins during the 
first year after her husband's'death. This gift, how- 
ever, was not made onthe occasion ‘of any particu- 
lar ‘ceremony : ets 
“ Heald, that the gift to the widow was‘ propér aiid 
reasonable and the fact that the donor had suffici- 
ent income from ‘the assets at the time of' making 
the' gift made no differencs, It would be proper’ 
for the Oourt even without any evidence aliunde, 
to rely on the recital in the gift deed as ptoving” 
the propriety of the transaction as according to the. 
well-recogaized rule that in such cases, it is per-' 
missible to fillin details obliterated by lapse of 
time forthe purpose of supporting an ancient aliena- 
tion.” As to ‘the gift made to the Brahmins, the’ 
whole of the first year after death is regarded as a’ 
period of ceremonial activity necessitating the per- 
formance of monthly and other céremonies for the’ 
Benefit of the deceased's soul, a period peculiarly 
appropriate for gifts for securing religious merit 
-and hence the gift was proper and not unreason- 
able’ and the fact that these gifts were not made 
on the occasion of any particular ceremony would 
not necessarily be an invalidating circumstance. 
` Principles relating to widow's power of aliena- 
tion stated. Bopa VIRARAJU v. VETOHA VENKATA- 
BATNAM Mad, 518 
Hindu Widow's Remarriage Act (XV of 1856), 
“Ss, 3—Wtidow remarrying under Customary Law 
“—.§, 3 does not apply—Right to guardianship of 
` ker children ta not forfeited. i 
The provisions of s.°3 of Act (KV of 1856) have 
no applicatien to a case where the widow belongs 
t6 a caste in which re-marriage is permitted. Oon- 
sequently s. 3 does not apply to a widow who has 
married under the Oustomary Law and she does 
not forfeit her right of guardianship of her children, 
Prem Kavev. Harnam BINGA Lah. 613 
Imperial Bank of India Act (XLVII of 1920), 
. Sch. |, & 50—Servant of Imperial Bank of india, 
“if cam be dismissed ‘without notice—Master and 


* ‘servant. 
Crown hold office 


” Bervants of the during the 
pleas@re’ of the Orown not by ‘virtue of any special 
prérogktive ofthe Crown but because such are the 
terms of their engagement, But servants even ofa 
statutory body do not hold office at pltasure merely 
because the’ statute provides ‘the body ge person by 
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eee AAT nes 
imperial Bank of India Adt=conalda ~ > 
whom they may be ‘“iathissed. Ib” ih ‘not ‘right “to 
assume that, the power of dismissal is à pay én f 
of summary dismissal. ‘Where no &tipulatid “ik; 
ag’ to notice, a hired servant can be ‘dismissed oil S 
où reasonable notice. Henceasetvant of the Imperial’ 
Bank of Indid is not liable to bè dismissed without 
notice, BALADA LAKSUMINAHAYANA Deo v.. Dawala, 
BANK OF INDIA, GUNTUR | gO , Mad 896. 
income.Tax Act (XI of 1922),8,3--An individuals 
whether.can be member : of asseciction.. 06 
; individuals, by . merely : inherting! share wander 
Muhammadan Lew and, without; committing -any 
act —Muhammadan, dying leaving . nine -children 
. and houses—Rent af houses divided among -childrém 
.--Children, however, nat realizing their. shares 
„but enjoying property. jointly for long timer 
< Common agent appointed to manage. whole property! 
. —Facta held sufficientta constitute the association 
of individuals. iA 
: Ky merely inheriting -a -share vof propəačtyy.bo 
person: can become a. member of an-association.dh 
individuals, uhless there.is some forbearance or. aeb 
upon, his part to show, that his intention anẹ:wilk 
accompanied fhe new. status which he-has.heeni 
asked to receive. Hence an individual, by ‘marely 
jaheriting a share in property udder Muliammadani 
Law and. without committing any act or omissiow 
of his own volition, cannot be a member ofan 
association of individuals under s. 3, Burma Inoome: 
Tax Act.. . . A tg i o j tte 
-it would be unfortunate if.a decision,. which. 
must necessarily depend in. each , particular: 
case upon a different set „of. circumetances, were: 
taken as being an attempt, fo define, or to: lay. 
down a, hard and fast rule, as to what may. amount 
to an association. of individuals. The matter in all 
these cases resolves, itself in the last, resort s to, a 
pure,. question of fact, provided. there is.-any 
material upon which the Oommissioner of Income- 
tax can come to a conclusion... re ie 
LA Muhammadan died leaving a widow and nine: 
children. The deceased had.two houses in Rangoon,: 
the rents of which, after his.. death, were divided: 
amongst his children and widow. until the latter's 
death. One managed the property asthe agent of 
those beneficially interested. The children did not, 
however, realize the. shares of the property left to. 
them by their father and mother under Muham-, 
madan Law which they were free to realize at any 
time. The property was enjoyed by the children. 
jointly and was managed by the same individual. 
They continued in that relationship over a period: 
of asarly 35 years. They retained the proparty. 
alike through times of general financial prosperity» 
and depression: . 4 ie Veda 
. Held, that the facts were sufficient to constitute. 
hem an association of individuals within... the, 
meaning of a. 3, Burma Income Tax Act. Oome. 
MISSIONER oF Lncome-Tax, BURMA tu, M.A. BAPORIA | | 
i A ? _ e Rang. 26188 
+, 3—(Burma)—Words “association of in- 
dividuals’—Construction. i uke 
- The words ‘association ‘of individuals" in 5. 3; 
Burma Income Tax Act, are not to’ be conatrudd’ 
with the word ‘firm’ which precedes them accorde *° 
ing tothe ‘rule of ejusdem generis. UO0MMISSIONÈR OF 
4nooms-Tax, BURMA v: M, A. Barorra” Rang. 2615 8 
-—~—§, 10 (2) UK) —Managing agents,of company ` 
“obtaining loan from another for company atid: by | 
agreement between confpany, managing agents ` and 
- lender, giving share of their commission to“lendé? e 


. 
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—Such payment, if could be omitted from assessable 

income of managing agents, 

-The managing agents of a certain company were 
entitled to receive a commission based on profits, in 
addition toa certain salary per year not depending 
upon profits. Ina certain year the company was in 
néed of funds. Accordingly the managing agents, 
whose’ business it was to finance the company 
approached a third person and procured a loan from 
him. An agreement was entered into between the 
company, the managing agents and the lender for 
securing the loan and the agreement provided that 
the mapaging agents would give and assign to ths 
lender a share of six annas in the rupse of the com- 
mission and other remuneration which they might 
be entitled to recover from the company under their 
agreement. A question arose, whether in assessing 
the income of the managing agents, the amount of 
cosimission paid to the lender should be omit- 


ted ; 

Held, that the question whether the payment of part 
of'a commission to a third person could be regarded 
as expenditure incurred solelyfor the purpose of 
éarning that commission wasa quéstion which must 
be answered on the facts of each case, and ona com- 
mercial basis. The agreement to share their com- 
mission. with the lender was part of the terms on 
whichthe assessees managed to obtain finance, and, 
therefore in a commercial sense, the payment of this 
share of thecommission was an expenditure solely for 
the purpose of earning profits or gains, viz., there- 
mainder of the.commission, and must therefore be 


excluded in computing the assessee’s income as 
Managing. agents. OomMiIssIonER oF IncomME-TAX, 
Boxsay v, Tata Sone, Lrp. Bom. 780 





= —88, 42,43—“Property in British India”, 
. means tangible property—Expression “through or- 
- from any business connection”, denotes element of: 

continuity—Held.on facts that thére was businesa 

- connection between two companies. 

Section 43, Income Tax Act, is really only machi- 
néry. for giving effect to s. 42, and the. mere 
appointment of an agent under s. 43 would be of no 
consequence. unless-tax can be levied under s, 42. 
“ Property in British India” under s. 42 means 
tangible property. The expression “through or 
from any. business connection” denotes some ele- 
ment. of continuity in the relationship between the 
person-in India who makes the profits and the 
non-resident who receives them. A single transac- 
tion. would not fall within the section. 

-The non-resident company named Oulvert Export 
Corporation of New York and the assessee carrying 
on business in British India namely the Metro- 
Goldwyn Mayer (India), Limited, were corporations 
registered in “merica. The former which was the 
owner. of -exclusive rights in India of certain motion 

ictures, entered into an agreement with the 
atter, The agreement described the former as vendor 
and the latter as-vendee. “The agreement recited that 
the vendor owned the exclusive rights in India, 
among other places, of the motion pi¢ctures_therein 
Mentioned and that the vendee desired to purchase 
the vendor's motion picture rights in the territory 
on terms and conditions thersinafter set forth. 
The vendor then sold to the vendee for a period 
of one year sole and exclusive rights to-ze-sell, 
exhibit, lease and otherwise éxhibit throughout the 
territory all motion picture productions controlled 
of purchase® by the vendor. Then the. vendor en- 
tered into contracts under gvhich he had to perform 
vations acta: which were intended to have the effect 


INDIAN GASES 


. - 1939. 


ato ‘a 


of making the user of these productions by the 
vendee profitable. Then the vendee entered into 
various contracts under which he had to provide 
sufficient sales force, and he had to pay seventy 
per cent. of the takings to the vendor and to de- 
liver accounts and make remittances weekly with 
an allowance for bad debts. He had to take all: 
necessary steps to protect the property of the vendor 
in respect of the copyright, and so forth; h8 had 
to advertise, and was not to assign : e 

Held, that the arrangement between the parties 
was not a partnership; it was something in the 
nature of a license and certainly not a sale out 
and out. Taking the document asa whole, it was 
perfectly plain that there was a business. cgnnec- 
tion between these two companies, under which the 
non-resident cumpany was to acquire seventy per 
cent. of the takings which must necessarily in- 
volve that profits or gains were made by him from’ 
or through this business connection. UcoMMISSIONER 
oF IxcomE-tax, Bompay u. METRO-GOLDWIN MAYER 
(INDIAN, Lip. Bom. 540 
Injunctlon—Grant of--Law will not permit any 

one to restrain a person from doing whatthe public 

welfare and his own interest requires that he should’ 
do—Scavenger mortgaging his scavenging rights— 

Morigagee claiming permanent injunction against 

mortgagor restraining them from doing scavenging 

in certain houses—Injunction held could not be 
granted, 

The law will not permit any one to restrain a per- 
son from doing what the public welfare and his’ 
own interest requires that he should do and any 
restriction which is sought to be imposed on aman’ 
pursuing his legitimate calling will always be con-" 
sidered to be illegal unless it is brought within any’ 
ofthe recognised exceptions known to law. Suet’ 
exceptione have been recognised in the interests of" 
trade or businessand they, too, in the interest of the: 
general public. $ f i 

The parties to suit belonged to scavenger caste, 
Defendants borrowed certain amount from plaintiffs, 
hypotheesting their income to be derived in future 
from the scavenging work to be done by thé defen-’ 
dants in certain number of houses, ‘he’ money 
borrowed was to be paid by instalments, and on 
default in payment, the plaintifis were entitled to do 
the work themselves in those houses and give’a 
credit for the amount, The defendants committed 
default in making payments and allowed the pléin- 
tiffs to do scavengiug work for some timé and thei’ 
obstructed them from doing scavenging work,’ Thé 
plaintiffs therefore brought a suit praying for ‘a 
permanent injunction restraining the defendants frum 
obstructing them by themselves doing or causing to 
be done the scavanging work: 

Heid, that the right was not based on any definite 
contract, with the owners of the houses by which 
they were bound to employ the defendants for any 
particular period. If the owners refused to employ’ 
them, no, cause of action could be founded thereon and 
no injunction can be granted compelling them to 
employ the people. Theright that was claimed was 
therefore in substance a right to prevent a man from 
pursuing his legitimate calling. ‘Therefére as the 
right that was claimed was one ‘which the law could 
not recognise, No injunction could be given in favour 
of the plaintifs. PALAPATI Raauupu ve NALLAGADDA 
ER8RANJA E Ales Med, 64 
insolvency—Debtor adjudged insolsent in 1915— 

Heceiver taking possession of insolvent's property, 

dectaring fina) drwidénd and concluding insolvency, 
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by sending all papers to District Court —Debtor 
subsequently making acquisition, purchasing pro- 
perty and selling it to other person—A pplication by 
creditor claiming that sale conveyed no title to 
purchaser and property vested in Official Recetver 
_ Tt was held not open to creditors or Official 
. Receiver to challenge sale as they had represented 
` that énsolvency had ended. 
_ A debtog had been adjudicated an insolvent by an 
order made on January 30, 1915, under the provisions 
of Act III of 1907, which was then in force. Under 
that Act, there were no provisions such as are to be 
found in the Act of 1920 either obliging the Court to 
fix a time within which the insolvent should apply for 
à discharge or compelling the insolvent himself to 
apply for an order of discharge. After the adjudica- 
tion the Receiver took possession of the estate, realised 
it and declared the final dividend sometime in 1915. 
he administration became thereby concluded and 
the Receiver accordingly sent to the District Court all 
the concerned papers relating to the insolvency which 
were subsequently destroyed under the rules of the 
destruction of records. The insolvent subsequently 
bogan to make acquisitions whereby he purchased 
certain property in 1928 and sold it to another person 
in 1934, An application was filed by a creditor, that 
the sale conveyed no title to the purchaser as the 
property became vested in the Official Receiver: , : 

: Held, that everybody concerned, the insolvent, thé 
Official Receiver and the creditors, all acted on the 
footing that the insolvency had closed,and it was no 
more opento any of themto get behind what must 
beregarded as a representation made by them, and 
revive the insolvency, for the purpose of challenging, 
a sale bona fide made inthe belief that there was no 
insolvency, a belief contributed to by all of them. 
Bontsata SUBBAMMA y. GADAMSETTI Surarpa Co. 

Mad, 287 

:——Decree passed before order of adjudication— 

Insolvent, if can apply for its execution. 

“An insolvent’s property would vest in a Receiver 
after an order of adjudication and he would not be 
entitled to institute a suitin regard to the propérty of 
which he has been divested by law. But an in- 
solvent isentitled to make an application for execu- 
tion of,a decree obtained by him before an order for 
his adjudication was passed. SANKARANARAYANA 
AYTYAR Frew v. YEGNALAKSHMI AMMAL Mad. 576 
———~——Mortgagor adjudged ingolvent— Preliminary 

decree obiained after petition in insolvency but 

-before adjudication—Final decree passed and 

property sold in execution— Receiver not impleaded 

H proceedings—Proceedings, whether binding on 

im. 

The property of the mortgagor, when he is ad- 
judged insolvent, vests in the Court with effect from 
the presentation of the applicdtion in insolvency. 
Hence, in a mortgage suit where a preliminary 
decree is passed after the mortgagor has applied 
in insolvency but before he is adjudged an insolvent's 
and that decree is made final and the insolvent 
property is sold in execution thereof, the proceed- 
inga are nof binding on the Receiver if he was not 
impleaded in those proceedings. INDIAN COTTON Co., 
Lap, v, RaMouaRANLAL Nag. 97 

: Withdrawal o7 petition — Interest of 

-ereditors algo ought to be taken into consideration 

white determining whether debtor should be allowed 

to: withdraw insolvency petition. 

The principle that a debtor should always be 
allowed to' withdraw his petition fof insolyency 
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of the insolvency proceedings is not the correct 
principle. The interest of the creditore also ought 
fo be taken into consideration in deciding the 
matter, F4 Jagan Nata-Kipar Nata y. SITA RAM 
Lah 45 
Insurance—Insurance, if gives perfect indemnity. 
Insurance does not necessarily give a perfect 
indemnity, but gives sometimes more and sometimes 
less. This may happen in several cases, but 
particularly in the case of a valued policy, where 
the measure of indemnity is fixed by the value. 
TaewaL. Tuomas Maurice v. GotpsBrouai Mort & 
Oò., Lro. “PO 106 
—————Insurance, of merchandise _ of client by 
broker in his own name—Merchandise destroyed by 
fire~Broker, if can deduct commission he would 
have expected to earn from moneys collected under 
policy. ioe i 
Ifa broker in his own name has insured merchan- 
dise of his client, the right to recover must be based 
onan insurable interest in the goods themselves, 
whether a speajal property like a lien, or the general 
property, or some other insurable interest, such as 
liability in case of loss of the goods, The policy 
does not cover expected profits and when the 
merchandise is destroyed, the broker cannot claim 
to deduct commission which he would have earned if 
the merchandise had not been destroyed. TELWALU 
Tuomas MAURIOE o, Gonpssrouea Mort & Co., Lap, 
l ‘* PO106 
Subject-matter must be propérly described 
— Insurance described as insurance of goods, 
whether covers profits. B 
The subject-matter of an insurance must be prò- 
perly described. ‘Fhus if the subject-matter is a 
ship, the poli¢y must so describe it, and conversely 
if itis freight which is insured that must be so 
described as the subject-matter of the insurance, 
Similarly by English Law at least, an indsuraijcs 
described as an insurance on goods, does not cover 
profits, THELWALL Tuomas MAURICE V, GoLpsBRouGH 
Morr & Oo., LFD. : Je PG 106 
—Warehouseman assuming obligation to insure 
goods in his possession —Whether has” inaurdble 
T ii . . 
u who has assumed the obligation 
to insuré the goods while in his possession has an 
insurable interest, because he will be "bound to 
answer in damages to the bailor ifhé has not 
jngured and the goods have been destroyed or 
damaged, though apart from the special contract 
the warehouseman would not be responsible in 
respect of goods accidentally destroyed or- damaged 
by fire while in his warehouse. TLELWALL HOMAS 
Maveroz v. Goupspgouas Mort & Oo. Lro; PG 106 
interpretation of statutes—Bye-laws Validity — 
Essentials — Bye-law, when votd for un- 
bleness. ae 
There are certain essentials for the validity of a 
bye-law. Itmust be: 1. Intra vires of the autho- 
rity who makes it. 2. Not repugnant to the law of 
the country. 3. Certain in its terms and positive. 
4, Reasonable. What is reasonable isinmany cases 
a question ofopinion. A Court of law has to be very 
cautious in interfering with the authority of a local 
body on the ground of unreasonableness. There are 
means provided in the Act for preventing abuse of 
power by local bodies and it is the duty of ethe party 
aggrieved to have recourse to such remedies as are 
provided in the Act for rectifying mistakes of the 
local bodies. But, whenéhe Court is called upon to 


consider the 
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hodies clothed with the ample -authority,, the-con- 
sideration of such bye-laws ought to be approached 
froma different stand-point. They ought to be sups 
ported. if pogeible;- They oughtto be ashas _ been 
said,- “benevolently” interpreted, and credit ought to 
be given to.those. who have to administer them that 
` they will. he reasonably administered. But if they 
were found fobé partial and unequal in the operation 
ag between..different classes if they are manifestly. 
unjpst’. ifthey disclose bad faith : if. they involve 
sue oppressive or gratuitous interference with the. 
rights of thoge,.subject to them as could find no justi- 
tion in the minds of reasonable men. the Court, 
might well say, “Parliament never intended to give 
authority to make such rules; they are unreasonable 
md ultra vizes.” But it is in this sense, and_in this 
sense, only, that the question of unreasonableness can 
properly be regarded. A bye-law is not unreasonaWe 
merely because-particular Judges may think that it 
goes further. than is prudent or. necessary or convenis 
ent, or. because itis not accompanied by a qualifica- 
tion of an exception which some Judges may. think 
ught, to be there. Mrwa Ram v. MUNTOIPAL Boarp, 
RUTTRA. ." Al 1F B, 
orr. Conflict between two parts of statute — Part 
agreeing with governing intention of Legislature. 
zt shouldbe given effect to— Governing intention is; 
-that..expressed in sections of statute and not. in: 
“rules framed under it. ak Gan es 
Aha same rules of interpretation are to be applied 
Heer. two parts of the.same statute.are in con- 
Wina The, governing. intention of. the Legislature 
niust be found out and that part which agrees with 
that intention must be given: effect to and the other 
part:rejected as being repugnant, The governing 
itention.mnst prima facie be taken to be that ex- 
pressed jn- the section of the statute and not ip the; 
rules framed under it, ; NArsinu Das TANSUKDAS Y., 
QHoGEMULL ; . stage sh a . Cal. 113 F Bs 
ry r Construction aa to avoid conflict between:parta , 
of. statute... ee KNA: KNA 
at is a well-known rule of čonstruction that each, 
pari of a statuteshould ba endeavoured to bé construed 
in sych a way jthat there may be no conflict with 
avy part if it canbe done without doing any violence 
to, the plain meaning of the language adopted by the 
Légiglature.. SATNARAIN Prasap Ogoupnury :v.; 
MABHABIR PRASAD CHOUDHURY _ . Pat. 409- 
=r Construction of Acts—Marginal notes—When_ 
scan. -be looked, atto. interpret section. — ee 
sNo.;Act ghould be construed so as to destroy 
existing: rights. unless there, is, unambiguous langus: 
aga to that effect.. - - Í 
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Dp € : - 
ue. Articular c mstruction of a section of | an` 
Agen to a conflict, of rights granted by ‘thé; 
Act.and.:thoge acquired under an old Act repealed 
by. „it, the Court is entitled fo look to the marginal ` 
note ofthe section for the purpose of interpreting 
the pection.; QHUDAMAN Sinea.v. KAMTANATA. "e 
WH ha ee Mo ak _ Nag, 695 
yg Diferent. | statutes allowing “different y 
authorities- to forbid certain acts for different . 
murposes, whether necessarily inconsistent. 7 
Hi o,different statutes allow different authorities . 
toforhid certain acts for different purposes, the pro- ., 
e Visions- of:thé two statutes are not necessarily ins- 
consistent, ‘There might-bean inconsistency if the., 
statutes..plgwed different authorities positiyely to ` 
permit certain,acts. Mewa Ram y. MUNIOIPAL BOARD, 
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In construing 2. Statute, the usual rules of con» 
struction must be applied unless there ig some- 
thing to. guggest the contrary. When therefore 
general words are. found following ‘particular, and 
specifie, words of the same nature they must, be 
construed as taking their meaning from the .speci- 

q words ‘which precede them, and must , he Ten 
stricted tothe same genus. RAMDAYAL 9. Sagopayan 

Pg oe a i MA AH Nag. 128 F B 

—— Jurisdiction of superior Courts, How can be 
.. taken awan. ` d 
| Per Mitter, 


. A KANG ai 5 T Seen 
J,—Jurisdiction, of a. superior -Court 
can. be taken away by, the, Legislature only by cleat 
and unambiguous language. -This rule . does not, 
however, mean. that the jurisdiction of such Courts 
vam he taken away only by.express words. Narsixe 
Das Tansuxpas 9. CuoGEMULL . Cal. 113 F B 
— Loval Legislature’—:Preaumption. ESA 
- Per Bartley, J.—The provisions of . am Act -.of 
T;ocal Legislature must - be construed on the pre- 
sumption that the . Legislature was aware of, the: 
existing state of law, under which local legislation 
could nat affect, and therefore could .not have ‚beer: 
intended to affect. an Act of Parliament.. NARSING 
Das TANSURDAS V. OHOGEMULL © Cal. 113 FB. 
- Meaning of particular word to be ascertained: 
. from the Act: as d whole. a TA 
` Per Nasim Ali, J~There is a presumption - that 
in‘making an Act a Tegislature acts intra | vires. 
Tf on one interpretation of certain worda the entire! 
Act becomes -intra vires of the Provincial Tegisla-. 
ture. and „on another interpretation some of the pros: 
visions in the Act become ultra vires the interpre- 
tation which makes all.the provisions in the. Astr 
intra vires must be preferred. The meaning ofparti«: 
cular rwords is.to be. ascertained from the Act ásza: 
whole because, it must be presumed that the Legis 
lature used the same words inthe same sense in 
the whole Act unless ther are ape ae to- the 
3 . Narsına Das TANSUKDAS m CHoGEMuE 
eke y = x s . Cal, 1138 FB 
—— Same words in different parts of Act must bes 
" construed in same sense. : 5 Thar 
“The same word or thesame set of words must ibêr 
prima, facie construed in the same ‘sense in: the 
different parts of the same statute. NARSING Das- 
TANSUKDAS "9." CHOGEMULL Cal. 113- F:B! 
Same words- used in different Acts do not- 
necessarily -mean same thing, unless, intention of- 
Acts is same. `> > : Mi, 
Per Nasim Ali, J—Where certain words havenot 
been: used in the same.sense in the various statutes, 
ite-will not be safe to look to other statutes. to as- 
certain the meaning in which these words have bee 


used in the Act under consideration. oe 
Per Mitter, J.—A particular meaning assigned by’. 
the Court to a particular word used - i? one statute! 
should not necessarily. be attributed to the same: 
word used in another statute, unless the scope-and | 
object of. the two statutes be similar. NARSING È 
Das TansuKpas v. CroGEMULL i Cal. NSF B. 
Statuteg authorising imposition: of. taz, 
onstruction of—Such power, if can be implied: 
„Trom doubtful wording. , Kh 
‘Per Tgbal Ahmed, J.—Statutes which . authofize the! 
imposition of. taxes ón or the levy of fees from the 
public must always be.strictly construed and unless 
a subordinate Legislature-or è statutory body‘isin 
express and unambiguous terms given authority by*a 
competent Legislature to impose taxed or tolevy fees, 
such authority must ba denied to it In other words.: 
an.authorityyo impose a tax or to. levy fees cannot bes 
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deduced from: provisions of doubtful import and when 
the words used in a statute are.capable of two inter- 
pretations, one in favour of-the taxing authority and 
the. other in.favour.of.the subject, the latter interpre- 
tation must: hold. the field. The reason for these 
Tules is that it is opposed to the well-recognized con- 
ceptions governing.a progressive state of society to 
permit a aja bodies.to assume by inference from 
the words gf an enactment the authority to impose 
taxes or to levy fees, as nothing is more liable to 
abuse than such supposed authority, Maswa RAM v. 
MUNIOIPAL BOARD, Murrra AlL1F.B 
Land. acqulsitlon—Cantonment area— Site granted 

"16 person on condition that land would be resumed, 
„.onong month's notice—Buildings to be compensated 
_,—Notification under Land Acquisition Act— 
` Proceedings reaching compensation stage—Objection 
< to. notification, if can- be raised before. Privy 

Council—Title to land—Burden of proof is on 

, claimant —Question as to amount of compensation 
“— Privy Council, if can entertain — Method of 
„-asgessing compensation of. premises. without site— 

Anane -for garden, roads, etc., if should.be 
. made. | > of 2 A e 

` Where the parties proceeded under the Land Ace 
quisition Act to follow forth all the procedure which 
that statuteleys down right upto and including the 

nal determination of compensation, they -cannot be 
allowed ,.to raise an objection to the notification during 
the Privy Council stage. : : : 
€ A claimant .who -desires to obtain compensation. 
mugt. establish his title, and where the question of 

Cantonment tenure is under Consideration, a claimant- 
must establish his title to the site affirmatively. 
-Where the Oourt below which had the advantage of 
having documents before them which have not been 

efore the Privy Council went very fully into the 
matter and satisfied themselves that the claimants had 
not: established their. title to the sites, the Privy. 

Gouncil would not. differ from this conclusion. 

In the matter of compensation, for the acquisition by 

Government of the building, it is not the practice of 
the.Privy Council to consider detailed criticisms of 
valuation. It isalways open to the claimant to raise. 
a-quéstion of ‘principle relating to the method of 
assessment. 

“Where the subject‘to be valued is a building apart 
from the site, inasmuch as the site is already the’ 
property of the Government, the principle of fixing 
value by ascertaining the cost of reproducing the 
building at the present time and then allowing for 
depreciation in consideration of the age of the build- 
ingandforthe cost of such repairs as might be. 
réquired apart from ‘depreciation, is quite a well-' 
known and recognised method of valuing buildinge 
f6r.the purpose of compensation. This method is 
not affected by,the, resumption notice because the 
prices Which would be’ taken for the purpose of 
ascertaining the costs of reproducing the building 
would not be affected by the resumption notice at all. 

„In the case.of premises with appurtenances, such as 
roads, pathways, gardens, etc, which are enjoyed by 
the ovcupants as useful amenities in connection with 
thé. premiseg and which were enjoyed throughout on 
terms wisich are certainly precarious, namely, that at 


any time the Government may resume the premises | 


on giving.one month's notice, and that all that the ` 
grantee is to ‘be entitled to receive in the event of ` 
thas potver being exercised isthe value of the build- 
ings-erected on the ground, anything which might be 
done by the grantea in the way of atilising’ the’ 
ground sufrounding the building for the purposes of 
Eire. Ve eee te wae w oe nD, ee oe! iat 
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amenity or enjoyment is, associated rather with the 
site than with the building.’ No additional allowance 
can be made-in respect of these amenities, while 
granting compensation for the acquisition of thé 
buildings’ by. the . Government. HARI ORAND v; 
EEORETARY or STATU $ . PC-323: 
Landlord and tenant— Landlord having ‘title af 
. beginning of tenancy— His right to let cannot ba 

denied by tenant—Insolvent's house in possession 

of R-as Receiver—R having charge on house ` fòr 

advance made by him and for costs—House let to Bs 
—Ofictal ‘Receiver’ selling house to D butna 

registered sale deed executed—Notice to P -ta- itt 
- by'R and D—P agreeing te attorn to DR kela 

entitled to rent from P. 

Where a landlord hes at the-beginning of the 
tenancy, a title tothe house or in any case to its 
possession, a tenant cannot deny his landlord's right to 
let the property to him although the plea that: the 
tenancy has ceased to continue or thathis liability:te: 
pay the rent, either wholly or partially, has come tẹ 
an end is available to him. The tenant is, in such 
g case, deemed to confess his landlord's title and the 
plea thatthe tenancy has been determined ‘gub- 
sequently by a person having title paramount ‘is one 
of avoidance and not that of a denial. While sup- 
render of possessiontoa landlord by a tenant is the 
most usual method by which the latter can extricate 
himeelffrom his liability towards the former, it has 
been well-recognized that if a tenant has been evicted 
against his will or forced to attorn to a person hold~ 
ing title paramount, he would be freed from his 
liability. Bo MB 

One S mortgaged a house to R and subsequent] 
agreed to sell itto him. A certain sum was advanced! 
toS by R after the agreement tosell had bean enteredi 
into. The sale was not completed. and’a suit for: 
specific performance was filed by S. This was 
decreed by the trial Court and an appeal was filed ini 
the High Court by R. S was adjudicated an in- 
solvent during the pendency of this appeal and the 
Official Receiver had been impleaded as a party, 
R was appointed Receiver of -the house with: the: 
Official Receiver's knowledge and consent. - While 
dismissing the-suit for specific performance against 
R, it was ordered by the High -Oourt that he would 
have, a charge on the housefor the, advance made by 
him and for his costs. In spiteof the decision of tlie: 
appeal, R continued to remain in possession, It. wasi 
let by him to P, the. Official Receiver started taking’ 
steps to sell the house by auction and R informed him: 
of the charge or. lien which he claimed.. Not-’ 
withstanding this information, the Official Receiveri 
sold the houseto D but no registered sale:deed was- 
effected. _R and D both. sent notices to P to quit.:: Ps 
agreed to attorn to. D on the basis dof D's auction-: 
purchase. As P had failed to restore possession to Ri 
in spite of the notice to quit, R filed a suit against» 
P for rent and damages for wrongful possession, use‘ 
and occupation : fad hee 

Held, that as R was in possession of tle house aba 
Receiver and was claiming a charge on the house, the. 
Official Receiver could not oust R nor could the Jn-. 
solvency Court order R to deliver possession of the: 
house to the Official Receiver. R could legitimately. 
contend that neither S nor the Cfiicial Receiver was 
entitled to immediate possession and, as there was no 
registered sale deed by the Official Reoeiver in 
favour of D, Pcould uot plead a valid aitornment to D 
as person having paramount title and Hence. P was 
Hable to pay rent to R. «NakayaNaswamr NAIDU v. 
Lagsymy NARASIMHA Rao  . .. ~, Mad, 582, 
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mm Service tenure—Inference of permanent 
» heritable ` character, when cannot be justified. 

. The holder of a service tenure had not produced 
any sanad nor had she proved otherwise that the 
grant wasa grant of an estate burdened with certain 
services but merely contended felying upon the 
circumstan7es that the land had been allowed to 
devolve from father to son and that the tenure was 
created from many years ago and lastly that the 
gzemindar did not avail himself of the services but 
allowed her to hold on: | 
- Held,that there was no justification in law for the 
inference that the grant was ofa permanent heritable 
character. Hari Suankar LAL SAHU v. OHANDU URAIN 

Pat. 80 
a————_Sérvice tenure —Right tohold-adversely to 

‘landlord —Onus of proof. 

- Whére atenure is held to be a service tenure, the 
onus‘to prove that the holder of the same had the 
right tohold the tenure in his own right adversely to 
the zemindar, ison the holder, Hari Sranxar | AL 
Sanu v Caanpu URAIN e Pat.80 
: — Service tenure —Tenant refusing service— 
= Liability to ejectment without quit notice. 
< Where the holder of a service tenure refuses to 
perforin the services on the ground that no service 
oan be demanded from him, such tenant is liable to 
be ejected withoota noticeto quit. HARI Suankar 
Lan Sanu v. OraNDU URBAIN Pat. 80 
: —BSharahmosiyan holding—Suit for arrears 
- of rent— Tenant occupying house on holding, 
whether can claim set-off in respect of municipal 

tax paid by him. 

- A tenant residing in a house situated on one of 
the plots of a sharahmoaiyan holding is entitled, 
in a suit for arrears of rent, to a set-off in respect 
of the municipal tax paid by him for the house. 
HARIHAR PRASAD v, ANANT Prasad Pat. 48 
Lease—Construction—Leaseof land belonging to 

temple for building purposes—Period of lease not 

. fixed—Lessee having no right to trees nor power of 

-alienation without permission of lessor — In case 
. of default of rent or non-fulfilment of terms lessor 
. to give notice and lessee to pull down his structures 

-and vacate land—Terms of lease held were to be 

inferred from deed— Lease held monthly tenancy. 

Amanagerofa temple leased out cortain land 
situated in an inam village belonging to the temple, 
for building purposes, The period of the lease was 
not fixed. The conditions of the lease were that 
the tenant wasto have no right to the trees and that 
his powers of alienating the superstracture waa to 
be subject tothe controlof thelessor He could not 
amenate to persons belonging to communities nut 
approved by the lessor. In case of default of pay- 
ment of rent of fulfilment of the conditions, the lessor 
was entitled to givenotice, and if the notice was not 
eomplied with, the leasee was bound to pull down 
the structure, vacate the land, and give possession to 
the temple: ; 

Held, that the’ terms of the lease were to be inferred 
from the writing in which jt was embodied and the 
proper legal inference was that it was a monthly 
tenancy. PANDARASANNADHI AVERGAL 9. ANANTA 
KrissNaswamr NAIDU Mad. 609 
Construction~Transfer of Property Act (IV 

of 1882)—Applicability of, where no specific law 

:48 avarbable. 

In the absence of any specific law on question of 
lease the Court would be justified in referring to 
the provisions (f the Transfer of Property Act as 
2 emhbodying the rules of equity, justice and good 
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conscience which would be applicable. AMAR Krigyita 

Narain Singa v. Nazir Hasan Oudh 821 

Construction— Words in lease” “perpetual ” 

and “for ever”, meanings of —~Ezpression “generation 

to generation” whether means heritable and 
transferable estate. 

In order to give a correct meaning to the words 
ased in the lease for the purpose of defintng the 
rights of the lessee, it is necessary ‘to refer to 
certain attendant circumstances. 

Tt is always dangerous to interpret a 


1 document 
with reference to the 


jnterpretation placed upon 


another document made in different circum- 
stances. = 6 
The words “perpetual” and “for ever”. are 


words of flexible amplitude and if the circumstance 
under which the instrument is made and the sub- 
sequent conduct of parties show an intention with 
clearness and certainty thata heritable and trans- 
ferable grant was made, then jt is open tothe Court 
to give that meaning to these words. 

The words “perpetual lease granted for ever” in the 
lease held stood for the werds “perpetual lease enjoy- 
able from generation to generation in proprietary 
rights (that is, under-proprietary rights). 

The words “generation to generation” which should 
be read in a lease for the words “forever”, have 
acquired atechnical meaning in India, 

Held, that the fact that the lease was executed in 
settlement of a dispute relating to proprietary title, 
wasa very strong circumstance in favour of holding 
thatthe transferor intended to transfer all his in- 
terest in the property, i. ea heritable and transfer- 
able estate. 

[On a consideration of all the attendant circum- 
stances, the languageof the lease in dispute and the 
conduct of the parties subsequent to the time when 
the lease was granted, the Court came to the con- 
clusion that by the leasea heritable and transferable 
interest in land was granted to the grantee which for 
the purpose of this cass amounted to under-pro- 
prietary rights.} AMAR Keisana NARAIN SINGH v. 
Nazir Hasan Oudk 821 


Legal practitloner— Duty of—Admission 

Whether binding on porty. 

A Counsel appearing in a care from the very 
nature of his duties and for the purpose of 8 
proper conduct of the case must be deemed to have 
implied authority to admit or deny a document, 


by ~ 


to press or withdraw an issue in the case, 
to examine a witness or call no witnesses 
and do such other acts which are re- 


quired for the proper management and conduct of 
the trial. AMAR KRISHNA Narain SINGH v. Nagir 
Hasan Oudh 821 


~——_-— Fees— Plaintiff's settlement ° with two 
defendants and appeal with regard to third—Fees 
of latter's Pleader should be calculated on the 
whole subject-matter. 7 
Where the subject-matter of the suit is the actual 
value of the property in the hands of ,the defend- 
ants, to which the plaintiff would have been en- 
titled had the suit succeeded, the fact thgt the 
plaintiff settles with two defendants and appeals 
with regard tothe third is not material for the 
valuation of Pleaders’ fees which is to «be caleylated 
on the valuation of the whol subject-matter 
NARHARI  GANGADHARII ý. BABURAO, RANORH LAL. 
VAIDYA Bom. 55 | 
——~~-Pleader appearing on behalf of. person who 
had neverm{nstructed him and attempting to justify = 
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- kis conduct by production of forged document— 

Proper punishment. 

.If a Pleader is found guilty of endeavouring to 
appear on behalf ofa person by whom he had never 
been instructed and seeks to justify his conduct by 
the production of a forged document, it would not 
be a matter for suspension for a month or a year: 
he would be totally unfitted to exercise the respon- 
sible duties ofa Pleader and would have to be 
struck off the rolls of Pleaders forthwith. 

Held, on facts that the charge of deliberate 
forgery which was preferred had not been made 
out, and no action, therefore, need to be taken in the 
matter. In the maiter of MAUNG TUN San 

$ Rang. 756 

Legal Practitioners Act (XVIII of 1879), s. 13 (b) 
‘—-Scope—S.13(b) is not intended to punish Pleader 
who has been guilty merely of failure to make 
careful arrangements in any particular case— 

Conduct of Pleader held not fraudulent or grossly 

improper. $ 

The words of 8, 13 (b), Legal Practitioners 
Act, are as strong words 85 could well be imagin- 
ed, and they plainly import in all cases moral 
turpitude to the Pleader whose conduct is impugn- 
ed. Although, of course, a Pleader who is habitual- 
ly guilty of carelessness or laxity is no good 
example to his profession and will, in the end, find 
his laziness résulta in pecuniary loss to himself, the 
section is not intended to punish a Pleader who 
has been guilty merely of failure to make careful 
arrangements in any particular case. 

A Piéader who was engaged in a criminal case 
by an accused to defend him filed hie power and 
asked for a long adjournment as he desired to go 
out. He was, in conformity with his application, 
granted a comparatively long adjournment but 
when that date arrived, he failed to put in an 
appearance at the Magistrate's Court. In the mean- 
time, he had asked another Fleader of some stand- 
ing to accept the case for him but when such 
Pleader appeared and saw the accused, he was told 
by the accused not to conduct the case : 

Heid, that there was not the least ground for 
suggesting that the conduct of the Pleader in the 
circumstances was either fraudulent or grossly im- 
proper though it showed a laxity which deserved 
no encouragement, In re Ui RIN FB “Rang. 580 
Lessor and lessee- Lessee of mines granting sub- 

_bease—Sub-lessee to pay royalties—Sub-leasee mort- 
“gaging his interest—Mortgagee putting prospective 

‘purchaser of mortgagee interest in possession— 

Purchaser agreeing to pay royalties during his 

“possesston—Saie not completed and mortgagee not 

assigning his interest—Agreement by purchaser 

directly with lessor thathe would pay royalties 
during his period of possession—Lessor, tf can 
sue’ him for royalties on this agreement even 

though he was not his tenant. i 

‘A lessee of coal mines granted a sub-lease and 
the sub-lease contained terms as to the payment of 
royalty by the sub-lessees. The sub-lessee executed 
a mortgage jn favour ofa Bank. A certain person, 
who desired tọ purchase the mortgagee interest of 
the Bank, made some payments to the Bank. The 
prospective purchaser was put in possession of the 
mines, who agreed with the mortgagee to pay 
royal, during his possession, The sale, however, 
Was néyér completed and the interest of the Bank 
waf not assigned to the prospective purchaser. The 
plv-leopee had not paid the royalties and the pur- 
buunes il urder to retain his possession” entered into 
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an agreement directly with the lessor, agreeing to 
pay royalty during the period of his possession ; 

Held, that in view of this agreement, the prospec- 
tive purchaser could be successfully sued upon it 
by the lessor, for the royalties fur the period of 
his possession, though he did not hold any assign- 
ment of the Bank’s interest or was not in any way 
a tenant of the lessor. The fact that the Bank was 
also liable for the royalties was no defence to the 
prospective purchaser upon a claim ona special con- 
tract which he had made with the lessor. Bromesa 
Mouxuagsi v. MADJABJI Mepa Mart Pat. 873 
Letters Patent— Leave — Practice — Judge being. 

satisfied that there is no case tobe made out by 

appellant, refusing to admit appeal — Whether. 
justifiedin granting leave to file Letters Patent 

Appeal. 

Asa rule one does not,on motion hearing, refuse to 
admit a second appeal unless one is satisfied that. 
there is nocaseto be made out bythe appellant. If 
a Judge is so clearly satisfied as tə even refuse to 
admit the appeal, he is not justified in granting leave 
to file a Lette Patent Appeal which leave 1s only 
given as a rule where there is a point of law of 
difficulty and importance sbout which the Judge 
entertains a doubt. Ganpataaov. Banae Nag. 341 
Letters Patent (Patna), Paras. 11,10—Nature of 

rights conferred upon High Court—Para, 11, 4f: 

gives jurisuiction to High Courtto hear appeals 
from decision of Single Judge of High Court. 

Paragraph 11, Letters Patent (Patna) gives the 
High Court no jurisdiction whatever to hear an 
appeal froma Single Judge of the Court. The right 
conferred by Para. ll isa right to hear appeals from 
the Civil Courtsof the provinces and from all other, 
Courts subject to the superintendence of the High 
Courts. lu short, this paragraph gives the High 
Court a right to hear appeals from what arecommonly 
called the subordinate or lower Courts. Marr Ram v. 
KAMGOBIND Sax Pat. 416 
— Paras. 11, 10—Sinyle Judge in second, 

appeal refusing leave for Letters Patent Appeal—; 

High Court, if can hear appeal— Provisions of 

Letters Patent, if unconsistent with s, 9, High Courts: 

Act 1861, (24 & 25 Vie Ch, 102). 

High Court can only hear an appeal from a judg- 
ment of a single Judge delivered in a second appeal, 
in cases where such single Judge has granted leave 
to appeal, Where such leave has been refused, High, 
Court has by the very terms of the Letters Patent. 
no right whatsoever to hear the appeal. The Letters 
Patent of the Patna High Uourt govern the jurisdic-, 
tion of the l’atna High Court, and there is nothing in, 
s. 9, High Courts Act of i861, which is inconsistent 
with the provisions of the Letters Patent. Marr Ram 
v. KAMGOBIND SAH 3 5 Pat. 416 
Limltation —statutes o0f—Retrospective effect—Acet 

regulating procedure takes effect tmmediately—But 

when it provides reasonable time for enforcement. of; 
existing cause of action, it affects cause of action, 
already accrued, 

A statute which takes away or impairs rights acquir~ 
ed under the existing law must not be construed to 
have a retrospective force, unless by express words or 
necessary implication it appears that such was the 
intentionof the Legislature. which passed it, ttia 
true that ordinarily the enactments which regulate 
procedure take effect immediately on the principle 
that “no suitor has a vested interest in the ptocedure”, 
and that an Act of limitation, beiug a law,of procedure 
will ordinarily govern all proceedings, to which its, 
terms are applicable, frm the moment of its enacfe 
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ment; -But this rule must admit of the qualification 
that when the retrospective ‘application of the statute 
of limitation would destroy vested rights, or inflict 
sich hardship or injustice as could not have been 
Within the contemiplation of the Legislature, then the 
statute is not. any more than any other law, to be 
construed retrospectively. 

+ Where a new statute of limitation reduces the tima 
previously allowed for commencement of the suit, bub 
does not come into operation forthwith and allows a 
reasonable time for the enforcement of existing causes 
of action, the Court will not hesitate “to hold that the 
statute may affect-causes of action already accrued in 
the same manner as those accruing after its 
passage.: BIRANOSI Sinau v NAND KUMAR SINGH 

w Pat. 212 
—— Step- -in-aid. Ses Limitation Act, pes 
coh, I, Art. 1835) - 44 
Limitation Act{IX of 1908), Part, Hi—Rules fe 


“tocomputation laid down in Part III, whether 


v apply to other enactments. 

: The rules as to computation of period of limitation 
laid down in Part III of the Limita®ion Act, which 
Tules‘accord with common sense,are not intended by 
the Legislature to apply only to periods of limitation 


prescribed by the Schedule but apply to periods of’ 


limitation -provided for by other enactments Korr 

Darse PAL Sinan v, Panogam Sinas All. 242F B 

+s. 5—Mistake of Counsel, when justifies 
extension of limitation. 

“Ther mistaken advice of Counsel is not sufficient 
to justify extension of time under s. 5, Limitation 
Act, unless the advice-was given in good faith, 
that -is-with due care and attention. 
Kuan v. Ganaa Din Oudh 436 
$. G— Person in mother's womb at time of 

alienation of ancestral .property, whether can 

.claim extension of time under B. 6 while challenging 

‘alienation.- 

“Although under certain systems of law, such as 
Hindu Law,achild en ventre sa mare is by a legal 
fiction and for certain -purposes considered to be born 
in the sense that he has a right of inheritance in his 
father’s property yet such a fiction does not govern 
the rule laid down by the lawof limitation. The 
minority under tha Limitation. Act, begins at the date 
of birth and not at the date of conception. 





. Hence where a person challenging the alienation 


of. the ancestral property was inthe mother’s womb 
but not born at the time of the alienation, he cannot 
bè said to be a minor and cannot therefore claim an 
extension of time contemplated by s, 6, Limitation 
Atte maeu Gaunt LAL-RALI RAM v. ÅALTAF-UL- RAHMAN 

Lah. 451 

PEN | 14—Applicabitity — Whether applies to 

Ma Pigint under s. 9, Child Marriage Restraint 
CHIX of 1929). - 

E 14, Limitation. Aot, is in terms ês Eee 
to civil -proceedings and cannot be taken -advant- 
age of by a person making a complaint under 8. 9, 
Child Marriage Restraint Act. VELLANOHETTY VENKATA 
NAKarIMnAan "D, KINAPA SATYANARAYANA Rao Mad. 595 
tei §, 15 Applicability of 3. - 15—Whether 
-applies to limitation prescribed under Civil Pro- 
cedure - Code — Limitation prescribed by Civil 
Peo Code (Act V of 1908), 8. 48, if controlled 
č &, ` 

tipor Full Bench :—The general provisions ofs. 15, 
Eimitatioh, Act, are intended -to apply to periods of 
limitation prescribed in the Civil Procedure'Uode, and 
are not. confined. in their o isos to -periods~ pres- 
giibed-by the Limitation Adt-or by Sch.1, Section 4%; 
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Civil Procedure Code, does prescribe | a ‘Period ¢ of 
limitation, and if s. 48, Civil Procedure Code, pres- 
eribes a period of limitation for an application for, 
the execution of a decree, it is subject tothe provisions. 
of s, 15, Limitation Act. ln other words s. 48: does‘ 
not impose a complete ber to the execution of a; 
decree after the expiry of 12 years’ period, irres:, 
pective of the provisions of s. 15, Limitagion Act. | 
Korg Duras PAL Sınan v. PANOBAM SINGH 

AM, 242 FB! 
28, 15 —“Prescribing period of limitation” 1 

expression explained. 

Per Thom, C. J.—IE the “result ofa statutory pre. 
vision is in substance ‘to fix a period within which‘ 
8 person musttake appropriate and necessary action, 
it he desires to assert his rights in’ a Court of law, 
that provision prescribes a period of - limitation 
Korg Dugae PAL Singa v. PANGHAM SINGH ` 

All. 242 F B 
————8,18. SERU, P. Encumbered Estates 2% 





1934, s. 13 
s. 18, Limitation Act (IX of 1908), if. 
“applies to proceeding ` “under U. P. Hneumbered | 

- Estates Act. : 

In view of s, 29(2) ‘of the Limitation Act, thei” 
can be no ‘doubt that s. “18 will be applicable to. 
proceedings under the U. P. Encumbered Estates Act: 
Kazist HUSAIN v. MUBARAK Jagan Braam Oudh 382: 
——— s. 19 — Decree in -respect of eharge— 

Application by judgment-debtor for adjournment: 
- in proceedings for re-hearing under O. IX, r. 13, 

Civil Procedure Code (Act V of 1908) Whether’ 

acknowledgment. 

“To bring'a case within s. 19, Limitation Act, there, 
must be a clear acknowledgment of liability. 

- Wherea decree in respect of a charge on property is’ 
passed, applications by the’ judgment-debtor for: 
adjournment on various dates inthe proceedings for 
rehearing under O. IX, r. 13, Civil Procedure Uode,. 
donot constitute any acknowledgment ‘of liability: 
withins. 19, Limitation Act. Adjournments are often’ 
obtained for the purpose of delay and often for the” 
purpose of convenience and the prayer for adjourn’ 
ment “to compromise the dispute as to debt by no, 
means admits the debt itself when proceedings ‘to’ 
set it aside have been taken. CORPORATION OF CaLourta’ 
y. MONJOOR AHMED Cal. 473- 
s. 19 — Ezecution of fresh pro-note —" 

Endorsement of cancellation by debtor on old niote=" 

` Whether valid acknowledgment of liability on 

date of endorsement. 

Where a debtor executing a fresh pro-note in lien 
of a previous one, makes an endorsement of cancella- 
tion on-the old note, such an endorsement of cah- 
cellation amounts to -avalid acknowledgment of 
liability on the date of endorsement ‘and can be 
availed of by the creditor for the purpose of shving 
limitation, when fresh pro-note is inadmissible in 
evidence being insufficiently stamped. VAKKALANKAN 
KONDAMMA 0." IKASANEEDI VENKATARAYADU Afad. 882, 
—— s. 19—Pro-note_insufiotentiy stamped and 

inadmissible -under s: 35 Stamp Act (11 of 1899)-- 
: Endorsement of payment appearing or» tt, whether’. 

can be availed of as: acknowledgment of Habilit. 
- of original'debt. ° ~ >- 

Although a pro-note` iteelf is- inadmissible i in evi- 
dence under s,-35,;'‘Stamp ` Act, being: insufficiently 
stamped; an endorsement ôf payment abpearing oi ‘it. 
can be validated-as an-acknowledginent- of the diabjli-’ 
ty upon “the original’ debt: The instrament that is’ 
inadmissible,under’s. 35° ‘of the Siamp Act,” is thé’ 
pias ge on-tlie substance by ‘means ‘of * létterg’ 
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described as the promissory uote. Fer the purpose 
of extending the period of limitation, what is relied 
on is not the writing which constitutes the promissory 
note and which is inadmissible, but the endorsement 
-on the insufficiently stamped note. VAKKALANKaN 
KONDAMMA v, KASANEEDI VENKATARAYADU Mad, 882 
—88, .19, 20—Acknowledgment made in 
docugnent not addressed to anybody, whether valid. 
Acknowledgments made in documents though 
not addrd&sed to any particular persons are good 
acknowledgments. BHALCHANDRA DATTATRAYA BUBANE 
v CHANBASAPPA MALLappa W ARAD Bom. 225 
88. 19, 20—Held on facts that privilege 
under Evidence Act (I of 18/2), ss. 123, 124, could 
not «be claimed in respect of documents in question 

—Manager's statementin circumstances of the case, 

whether amounted to acknowledgment — Collector's 

letter held did amount io acknowledgmeat and 
saved limitation. ; 
- The plaintiff was born on October 10, 1909. The 
defendant's father had executed a mortgage in 
favour of the plaintiff's father on July 22,1907. The 
-defendant'’s father died in 1908- and the plaintiff's 
father died on January 19, 1911, On attaining 
majority on October 10, 1930, the plaintiff filed a 
suit on October 9, 1933. rayments towards the 
mortgage were made in the years 1916 and 1920, 
But they were neither made towards interests as 
such nor did the fact of the payment appear in the 
handwriting of the person making them, Aiter 
framing of the issues in the suit, a clerk in the 
Collector's office produced on summons, the record 
ofthe Court of Wards pertaining to the defendant's 
- property which was under. its superintendence, 
during the years 1909 and 1913. During the course 
of the suit, the Oollector informed the Uourt that 
-the record was confidential and claimed privilege 
and requested the Court to decide the matter. and 
return the papers, The Oourt without taking any 
notice of the request allowed the parties to take 
certified copies of the papers in the record, which 
among other things consisted of (1) report. by the 
manager, appointed under, the Oourt of Wards Act, 
of the defendant's estate to the Collector dated 
October 18, 1910, regarding defendant's debts (2) 
Oollector’s letter to the plaintiff's father dated 
October 22, 1910, referring to the morjgage-deed and 
asking whether he was prepared to take eight annas 
in a rupee of the mortgage debt in full satisfaction 
of the claim. (3) A statement by the manager of 
the defendant's estate dated May 12, 1¥li, addressed 
to the Oollector giving names of creditors of the 
defendant together with debts due to them and the 
amounts of interest calculated and due up to that 
date, the suit mortgage being specified therein with 
Principal and interest shown under heading of 
amount of, debt; and (4) Collector's report to the 
Oommissioner dated June 9, 1911, based on the 
manager's report of May 12, 1911: 

Held (Per Wassoodew, J.) thai the claim to the 
Privilege in this case made both by the defendant 
and by the Collector was not warranted; ti:st because 
the documents referred to were not communications 
in official confidence or of a political character. 
They gwere really routine papers relating to the 
management of -a private estate in charge of the 
“Court of Wards. They would not come within the 
category of dificial documents of a confidential nature; 

comdly, because the public oflicer, the Collector 
in this case, did nob base his claim on the ground 
that public interests would suffer by the disclosure 
„OÈ the record; and thirdly, because no. privilege. Was 


183—G, L—-VILL. 








GENERAL INDEX ` 


‘Wii 
Limitation Act—contd. 
claimed when ths documents were produced and 


inspected by the parties. It was claimed so late 
that the -object could not be served even by 


-admitting the claim. Consequently, the documents 


relied upon were. properly admitted in evidence, 
Held (Per Sen, J) that though the Oollector 
claimed privilege, his letter nowhere showed that he 
applied his mind to the question whether public 
interests were likely to suffer by the disclosure of 
the contents of the record. Nor did it appear 


.probable that public interests would have suffered 


by the disclosure or publication of any of these 
documents. The Oourt of Wards had withdrawn 
their.superintendence from the defendant's: estate 
‘several yeirs before, and the matters dealt with by 
those documents could not be said to affect any 
public interest. . Nor could it be said, that the 
provisions of s. 123, Evidence Act, applied for, it 
could not be held that any of the documents related 
to “any affairs cf£State:" . k 

Heid, also that the payments made by the 
defendant did not save limitation either under s. 19 
or s.20, Limitation Act. ee 
_ Held, further that the letter of the Collector 
addressed to the plaintiff's father and dated October 
22,1910, did not extend the period of limitation in 
favour of the plaintiff as it was addressed during 
the lifetime of the latter, | 

Held (1) (Per Sen, J.) that the manager's state- 
ment of May 12,1911, was a statement of a duly 
authorized agent within the meaning of s. 19 and 
since it satisfied all other requirements of s. 19, it 
saved limitation. 

(2) (Per Wassoodew, J.) that the statement could 
not be accepted as such for purposes of s. 19,  . 

Held, that the Collector's letter tothe Gommis- 
sioner of June 9, 1911, mentioning the defendant's 
debts due on” mortgage bonds included an 
acknowledgment of the debt and consequently a 
suit filed within three years of the plaintiff's 
attaining majority was within time. BHALOHANDRA 
Datrateaya BUBANE v, UHANBASAPPA MALLAPPA WAEÁD 
= i . . Bom'225 
2 —s. 19, Sch. |, Art. 182—Step-in-ajd, if, can 
~ be taken before filing application for execution—. 

Mortgage decree made ‘final — Judgment-debtor 

transferring portion of property—Instead of 

applying for execution, decree-holder applying for 
injunction—Application held not step-tn-aid— 

Admission by  judgment-aebtor of existence of 
` mortgage decree amounted to acknowledgment to 

sare limitation. ; 

A step-in-aid of execution can be taken before an 
application for execution of the decree has been made 
in Court. 

After the mortgage decree was made final, the 
judgment-debtor transferred a portfon of the mort: 
gaged property. lt was open to the decree-holder to 
ask for the execution of his decree before it was 
barred by limitation, the transfer by the judgment- 
debtor not having the effect of throwing any obstacle 
to the execution of the decree. .Bub he applied for. an 
injunction and in the proceedings the judgment- 
debtor resisting the application in reply admitted the 
existence of the mortgays-decree against him : 

Heid, that the application for an injunction could 
not be treated as utep-in-aid of execution. _ e 

Held, also that the statement of the judgment- 
debtor admitting the existence of the decrte amounted 
to an admission of subsisting liability and was theru- 
fore an ucknowledgment made within limitation. 
Cousequently, the detree-holder’s application Wan 
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saved from being barred by time. Risa. SINGH v. 
Lat SINGH AN. 685 
- s. 20 ‘as amended In 1927)—Ezxpression 

“paid as such” is redundant, afier amendment— 

Debtor making payment within limitation without 

specifying how they are to be appropriated— 

Payment appearing in handwriting of person 

making it—Creditor appropriating it towards 

interest—Payment, if deemed to be of interest as 
such and save limitation. 

Previousto the amendment ofs. 20, Limitation Act, 
the fact of payment of interest needed no acknow- 
ledgment in writing by the person making the pay- 
ment, whereasa payment towards principal required 
such an acknowledgment to extend limitation. After 
the Amending Act, paymentstowards interest or 
principal require acknowledgments of the payments 
in the handwriting of the person paying in order to be 
effective jn extending the time. The words “paid as 
such” may have been necessary in the section before 
it ‘was amended; but, after the amendment, no effect 
can be given to them, and therefore they are 
redundant. . 

Consequently, where the debtor made payment with- 
in limitation and the fact of payment appeared in 
the handwriting of the person making it, but the 
debtor did not specify whether it was towards princi- 
pal or interest or both : 

Held, that if the creditor appropriated the payment 
towards interest, it wasa payment of interest as such 

- by the debtor and saved limitation. BANTA PRASAD 
Sines y. HARKISHORE PRASAD SINGH Pat. 330 


8. 26—Act, whether excludes other modes of 

“acquiriñg éãsemènts. 

The Limitation Act, is remedial, and is neither 
prohibitory ior exhdustive. A man may acquire a 
title iudér it ‘who “has no other right at all but it 
does “not @xclude or interfere with other titles and 
imodés of fcquiring sdséments, GANPATRAO v, BADAR 

Nag. 341 
—s:29(as ‘amended In‘1922)+Amend- 

“gent of 8. 29, reasons explained. 

“The enactment of s. 29 of the present Limitation 
‘Act in its present form was rénderéd necessary not 
because the word “prescribed” in Part II of the Act 
did not iiéan prestribed by any law for thetime 
being in force but because certain Ccurts had held 
that the ‘applicatién of the general provisions of the 
Limitation Act laid down in Part Ill to special and 
lécal Acts did “affect cr alter" the periods of 
limitation prescribed’ by those Acts and the Legis- 
lature disapproved of those decisions. 

The Ode of Civil Procedure isnot a special and 
lécal’ Act, the provisions of the Oode are subject to the 
provisions of the Limitation Act. The Civil Pro- 
éédute Code and the Limitation Act must be read 
together and must be treated as complimentary of 
éach other. Both are General ‘Acts and arein pari 
‘materia. Koer DURAG PAL Sinai v. Pancaam SINGH 
All. 242 FB 


m—— — Sch. I, Art. 144—Art. 14, applicability of, 
to suit for possession of immovable property. 
Where a suit to set aside order of mutation and for 

possession of immovable property is brought less than 

eight years after the order of mutation and within 
#19 years ofthe death of the last owner, the suit in the 

absence of any provision barring the same after one 

year is witħin time. Article 14, Limitation Aot, has 
e no application, Asa Ram v. FATIMA BEGAM 











Lah. 853 
op ———-— Arts, 49, © 15—Applicability — 
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Cause of action arising ex delicto —Suit is governed 

by Art. 49 and not by Art. 115. 

Article 19, Limitation Act contemplates a case of a 
cause of action arising ex delicto whether or not 
the wrongful taking or wrongful detention was pre- 
ceded by a contract; the material date isthe date 
when detention becomes wrongful. Even if the 
possession was at its inception under a cgntract, 
that would not preclude the application of 
Art, 49 because that Article comes into “play only 
at the moment when the possession becomes 
unlawful or wrongful. 

The plaintiff claimed back the value of certain 
ornaments, onthe ground that the defendant had 
agreed to perform the marriage of the “plaintiif's 
daughter with his son and that the plainitff accord- 
ing to the custom of the caste sent the ornaments 
for the bride butthat subsequently the contract of 
marriage was broken by the defendant and that the 
plaintiff's demand for the return of the ornaments 
was refused by the defendaut: 

Held, that from the time the defendant came 
into possession of the ornaments to the time that 
the ornaments would be gifted to the bride, his 
possession would bethat of a bailee in trust for the 
plaintiff. His possession was therefore lawful, but 
-he was not entitled to retain possession thereof 
after a clear demand was made for the return of 
them by the plaintiff, His detention of the ornaments 
subsequent to the demand without the consent of the 
plaintiff made his possession of them wrongful 
and the case was governed by Art. 49 and not by 
Art. 115. BULAKHIDAS Narsinepas v, RADHAKISAN 
GoPIKISAN Nag, 386 

Sch.!, Art. 62. Sze Limitation Act, 1908, 

a 9 584 


——— ———— Arts. 74, 75—Applicability sof 
Art, 74—Claim-+o recover some only of instalmente 
after two defaults is hit by Art. 75. 

15 cannot be said that Art. 74 provides a period 
of limitation for promissory notes or bonds .pay- 
able by instalments both in those cases in which 
there is a default clause, and in those in which 
default clause is absent, and that if the creditor 
chose to sue on the default clause for the full 
amount, then and then only Art. 75 came into 
operation. In the case of an instalment bond with 
default clause, the plaintiff's claim to recover some 
only of the instalments provided by a 1egistered 
instalment bond after two defaults had occurred, is 
hit by Art..75. QOKHUL MauTon ».SszoprasaD Lan 











SETH Pat, 523 FB 
— Arts, 74, 75—Distinction. 
There is a well-defined distinction between 


Arts, 74 and 75, Limitation Act. Article 74 applies 
to an instalment bond which does not contain any 
default clause and therefore in auch, cases the 
plaintiff -is entitled, by the very terms of his bond, 
to sue only for such instalment as remains un- 
paid. No question of waiver of default can ever 
arise in such a case. But where the document 
provides that inthe ocase of a default (which may 
be due to non-payment of one instalmegt or more 
than one instalment as provided in the bond) the 
obligee has the right to sue for the whole gf. the 
sum then remaining due, it is -obvious that .the 
promisor has a right eo instandi to pay the fall 
amount and the obligee a corresponding righ§..to 
receive and recover 1b, ,GoKHUL MAHTON V. Suko- 
PRASAD LAL SETH . Pat. 523 F 
——— Arts. 74, 75 — Ordinary money 
inatalmen; bond with default .clause—Limttation 


. 
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for recovery of money due, when starts—~Plainttf, 

tf can wait till whole sum becomes due. 

Where an ordinary money instalment bond with 
a default clause provides that if any instalment is 
not paid, the whole sum would be due, the limita- 
tion for claim to recover money due under the 
bond runs from the date of the first default which 
is unwaivyed. The limitation cannot be stopped 
from running, by waiting till the whole of the 
sum becomé$ due. Goxksun Manton y. B Eoprasap 
Lat Sera Pat 523F8 
"Sech. |, Arts. 74, 75—“Watver"—Instal- 

ment bond—Mere failure to sue or acceptance of 

portion of overdue instalment-Whether waiver 
of default. 

Waiver must obviously be a mixed question of 
law and fact in each case. Mere failure to sueor 
inaction by the creditor is not a waiver of the 
default; something eles must be established to 
show that the promisee has waived his rights. For 
instance, his acceptance of an overdue instalment 
would amount to waiverof his rights which accru- 
ed to him on that default, and the starting point 
of limitation would be from the next default, if 
not waived. But an acceptance of a portion of the 
instalment which was overdue or the acceptance of 
the interest only on the overdue instalment cannot 
be held to be a waiver ofthe default. GoKRUL 
MAATON v. Spzopragap Lat FET: Pat. 523 FB 
————— Art, 89. Sez Civil Procedure Code, 

8 


1908, s. 9 
amma Arts. 89, 90—Agent serving 

principal under salary chit for period of three 

years—To facili‘ate business, agent also given 
power-of-attorney not for limited period— On 
expiry of first, another salary chit executed 
changing only salary and commission—Suit for 
accounts by principal, on terminaiion of agencu— 

Allegation of excess of authority in some trans- 

actions—Artiele applicable—Period of agency 

under two salary chits, whether single agency. 

The plaintiff had a cloth shop and he was also 
doing some money-lending business. The defend- 
ant became his agent under a salary chit dated 
April 28, 1919. It was for a period of three years. 
To facilitate the conduct of business, a power-of- 
attorney was executed by the plaintifi in favour of 
the defendant. This was not in terms limited to 
any specified period. Ultimately, on August 24, 
1922, a new salary chit was executed by the de- 
fendant and accepted by the principal, under which 
the defendant was to be paid a certain salary and 
the share of profits thus varying the frst chit only 
in these respects. The power-of-attorney was, how- 
ever, continued. The business of the agency was 
terminated on January 29, 1925. A suit for accounts 
was instituted by the principal against the agent 
on January 25, 1928, and the plaint also alleged 
that in certain transactions the defendant had 
acted in excess of authority. Defendant pleaded 
a bareof limitation under Art. 90, Limitation Act, 
and in the alternative that tha two agencies under 
the two saleey chits should be treated as distinct 
agencies and the suit in regard to the first period 
should ke held to be barred : 

Held, that though; as the plaintiff was in posses- 
sion of the accounts »relating to the defendant's 
conduat of thé agency, the plaintiff had not to 
pray for a general accounting and only took ex- 
ception to particular matters appearing in the 
account and alleged that in certain .transactions 
the defendant had acted in excess of bis authori- 
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ty, yet the suit was for account and was gov- 
erned by Art. 89 and not by Art.90 and that as 
the object of the salary chit was only to fix the 
salary of the agent and as there wasa continuous 
course of management by the defendant and no 
new accounts were opened for the so-called second 
period of agency and no new power-of-attorney 
was executed in respect of the second period of 
agency the period from 1919 to 1925 must be con- 
sidered as one single agency. SUBRAMANIA Iver v, 
KANNAPPA OLETTI Mad. 82 
Sch. |, Art 115. Sex | imitation Act, 1908, 
Sch. I, Art. 49 386 
—_———- Art. 118— Applicability of Art. 118, 
Article 118, Limitation Act, applies only toa suit 
ander s. 42, Specific Relief Act, for a declaratory 
decree that an adoption is invalid or did not take 
place. It is not applicable to a suit for possession of 
immovable property, Asa Ram v. latima BEGAM 
: Lah. 853 
Art. 120--Mere relief for declaration 
—Article app§icable. 
For a mere relief for a declaration the article 
applicable would be Art. 120 of the Limitation 














Act. Amar Krisuna NABAIN SINGH 9. Nazir Hasan 
Oudh 821 

Art. 142. Sez Oivil Procedure Code, 
1908, O. VI, r. 17 140 





— — — Arts 142, 144—Hjectment suit— 
Plaintiff setting up title of landlord against 
defendant —Title found false—Article applicable. 
Where in a suit for ejectment the case set up by the 

plaintiff is one of tenancy, it is tantamount tossying 

that the defendants, when they repudiated his title 
as landlord, dispossessed him, so that here is in 
effect an assertion of possession and disposses- 

sion precisely whatis contemplated under Art. 142, 

Limitation Act. The mere fact that the plaintiff's 

witnesses depose that the suit properties were 

never, to their knowledge, in the possession of 
the plaintiff, but, on the contrary, strangers were 
in possession, this evidence of course falls short 
of what would be requisite under Art. 144. That the 
plaintiff wae out of possession, would not suffice ; the 
admission that strangers were in possession, would be 
equally insufficient for, it might mean that there 
were indspendent trespasses not connected as of right, 
ALAM Kaan Sauip v, A. L, M. KARUPPANASWAMI NADAN 








Mad. 88 

PENA Art. 181. Ses Civil Procedure Code, 
1908, s. 144 30 
— —-——Art.182. Sse Limitation Act, 1908, 

s 19 685 
— Art. 182 — Step-in-atd — Decree- 








holder forgétting that final decree has already been 

passed applying again for final decree—Whether 

step-in-aid. 

A step-in-aid of execution means an aid in execu- 
tion of the decree. Where a decree-holder forgets 
thata final decree had already been pissed and ap- 
plies again for final decree under Q. XXXIV, rr. 4 and 
5, Civil Procedure Code, the application is not step- 
jn-aid of execution as it is not one made in aid of the 
execution of the decree but something else quite in- 
depndent of it. Corporation or OALOUTTA » Monsoor 
AHMED Cal. 473 
Art.182 (5)—Appeal by judgment- 
debtor against decree—Meanwhile execation of 
decree for costs stayed on furnishing security— 
Security bond by sureties mentioning ho person as 
mortgageeAppeal dismissed with costa —Decree- 
holder applying for execution of appellate decree 
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for costs against sureties alone praying for 

realization of money by sale of hypothecated pro- 

perty—Application, if step-in-aid and also if in 

accordance with law. - 7 

During the pendency of the appeal the judgment- 
debtor applied for the stay ofthe execution of the 
decree for costs, That application was granted 
subject to his furnishing security to the extent of 
Rs. 29,000. Thereupon two persons, executed a 
security bond,each of them undertaking liability 
‘to the extent of Rs. 1,000 for the due performance 
of the decree which might ultimately be passed 
against the judgment-debtor in the security bond; 


no person was mentioned as a mortgagee or aS 8. 


person on whom any right to enforce or -realize 

the eecurity was conferred. It merely contained - 
an undertaking to pay. The appeal was ultimately 

dismissed and costs of the appeal: also were 

awarded against the judgment-debtor. The decree- 

holder applied for execution of the appellate 

decree for costs but only against sureties praying 

for realization of money by sale, of property 

hypothecated by the security bond: 

Held, - that though Expl. (D to Art. 182, 
Limitation Act had no application, yet the decree- 
holder could take the benefit of the clause and 
therefore since the execution application against the 
sureties sought totake a step-in-aid of execution, it 
saved limitation for a subsequent application against 
the judgment-debtor. 4 ; 

Held, further that no person having been men- 
tiond in the instrument, and thus there being no 
mortgagee to whom the security was given, the, 
security bond did not amount to a mortgage, and 
that: therefore no question of a suit on that instru- 
ment. arose. No separate suit to enforce the charge 
could be’ filed on the basis of the security bond. | 
Hence an order for saleofthe property charged under 
the security bond could be made by the Court to 
whom the execution of the decree had been entrusted.. 
The application therefore against the sureties was 
in accordance with law within the meaning of cl. 5, 
of Art. 182. Suras Dino, Firm Narain Rao 
PERMEBAWARI PRABAD À All, 446, 

Sch. |, Art. 182 (7;— Maintenance decree— 

Payment directed at certain date—Application for 

enforcing payment— Article applicable. 

The word “such date? in the last column of 
Art. 182, cl.(7) Limitation Act, refer to the date on 
which -a default. was ‚made in the payment of any 
of the instalments. Where the decree for maintenance 
directs payment at a certain date, an application 
toenforce such a payment would fall under cl. (7) 
of Ait. 182. AINUL PAG Kuan v. NawaBan 2 

i Oudh 706 


Lunacy Act (IV of 1912), s. 48— Proceedings te 
establish that property in possession of other persons 
forms part of lunatic's estate, if can be prosecuted 
by application or by sutt. 

An application is a petition inasmuch as it prays 
the Court to grant relief prayed therein. The use 
of the word ‘petition’ ins, 4%, Lunacy Act, is used 
in contradistinction to a ‘suit’ and indicates that 
matters properly the subject of the provisious of 
a. 48 can be brought before the Uourt by a 
proceeding other than a suit. The Court having 
been seised of the matter regarding the lunatic and 
his estate by means of an original petition under 
which it is found that the personis of unsound 
mind and mcapable of managing himself and his 
affairs, itis unnecessary that any further pro- 
‘seedings arising in respect of the matter should 
+? s 
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have to be prosecuted by means of another original 
petition, Proceedings to establish that property, in 
possession of other persons forms part of the estate 
of the lunatic, therefore, can be prosecuted by an 
application, The 4 r 
whatsoever connected with the lunatic or his estate 


are very wide. The words which follow “all other . 


questions whatsoever, whether of law or fact,” in 


worda “concerning. any matter. 


8. 7, Presidency Town Insolvency Act hate the : 
same meaning. in substance, as the words in 8s. 48,... 
Lunacy Act, “any matter whatsoever.” The words . 


in the former section “whether of law or fact” do 
not give- any extended meaning to the words “all 
other questions’ whatsoever,” which words would 
mean the same,if referenceto law and api i were 
omitted, Section 48 is not mandatory hut is 
permissive, as is also the case in regard to s. 7, 
Presidency Towns Insolvency Act. 
should refer the parties to a suit in cases which. it 
considers likely ‘to be complex or lengthy or pro- 
perly matters which should be voiced by way of a 


suit and which cannot conveniently be dealt with by , 


the summary procedure indicated in s. 48, Lunacy 
Act. 
HAKIM SAHIB BAHADUR , 
Madras Agriculturists 


Mad. 300 


claiming relief under s.7—Court should restrain 
morigagee from selitng property outside Court, 
There is nothing in s. 7, Madras Agriculturists’ 
Relief Act, that indicates that the scaling down 
must necessarily bethe act of a Court. It appears 
to be implied that after the passing of this Act, it 
is the duty of the creditor to seale down 
the amounts due to him by.his debtor, It will 
only be in casein which the creditor does not 
scale down his claim in accordance with the pro- 
visions of the Act that the intervention of the Court 
will be necessary. À j 
When a mortgagee- tries to sell the mortgaged 
property, under the provisions contained in the 
deed out of Court without having the debt scaled 
down, itis no answer to say that under s, 
Transfer of Property Act, the mortgagor will be 
entitled to recover damages if the mortgagee exer- 
cises his power of sale in an improper or irregular 
manner. if the mortgagor is likely to be injured. 
and is asking for scaling down the dues, the Court 
should restrain the mortgagee from goingon with 
the sale outside the Court. GovinDaswaMI NAJOKER- 
v. JAYANMULL SowcaR Mad, 418 
s.19 Sree Madras Agriculturists' Relief 
Act, 1938, s. 20 ot: 596 
— ss. 19, 20—Etery member of joint family, 
if can, file petition under ss, 19 and 20 in succession, 
Tt ig a concession to joint family that any member 
entitled to relief may apply to stay and*scaling down, 
The concession is not that every member of the family 
in succession may obtain 60 days’ stay, Ubviously, 
the joint family is bound by any order passedon the 
application of any member, or by any default com- 
mitted by any member. Gasa Gorr Renpr v PULLA 
Ramt REDDI - Mad. 86E 
———ss 20, 19—Application to scale down decres 
debt and amend ‘decree accordingly, tf lies tc 
Court of first instance. 5 
Where the decree-holder, after the dismigsal o. 
un appeal against the mortgage decree, takes our 
execution and the proceedings are, got stayed® by 
the judgment-debtor by an, application under s, 20 
Madras a ea Relief Act, an application by 
á : 








OFFICIAL TRUSTER, MADRAS v. NAWAB ©, ABDUL , 
Relief Act (IV of- 


1938), S. 7—Scaling down is duty of creditor— . 
On hig failure, Court should .do it— Mortgagor - 


69,, 


The Court . 
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him under s. 19 praying to scale down the decree 
debt and amend the decree accordingly lies in the 
Court of first instance and that Oourt has jurisdic- 
tion to deal with the application. Rentana GANGA 
Rasu v. BIKKINA BULLI RAMAYYA Mad. 596 
~ ss, 20, 19 — FErplanaticn of expression 
“Court which passed the decree” ins. 20, whether 
appliesio s. 19. > 

Sections 19 and 20, Madras Agriculturists' Relief 





Act, should be read together and the explanation - 


of the expression “ Court which passed the decree” 

in s, 20 equally applies to s. 19. RBNTALA GANGA 

Ragu v. BIKKINA BULLI RAMAYYA Mad. 596 

Madras City Tenant’s Protection Act {IH of 

1922), $. 7Z—Order passed on petition under— 

Appeal, if maintainable, 

No appeal lies against an order passed on 4 
pétition under s. 7, Madras City Tenant’s Protection 
Act. for fixing of reasonable rent. PERUMAL ObETTIAR 
v. KENDAL (BETTY Mad. 494 

“Madras District Municipalities Act (V of 

1920), 88.174 (a, 313 1)}— Owner of lorry 

registered for private trade purposes plying i for 

hire on public streets without requisite license — 

Whether guilty under s. 174 (a) read with s. 313 (1). 

Section 174 (a), Madras District Municipalities Act, 
provides that no person shall use any motor lorry 
on apy public street in any Municipality excepton 8 
license obtained from the executive authority, and 
it ig immateriel] where the act of hiring takes place. 
It isthe user of the lorry that is relevant. Where 
therefore an owner cf a lorry registered for private 
trade purposes, plies itfor hire on public streets in 
the Municipality without requisite license for that 
purpose, he is guilty of an offence under 8. 174 (a) read 
with s. 313 (a). In re A. T. Kava Mad 784 
———s, 249—More than ten head of cattle kept 

within three miles of Municipal limits but not for 

industrial purpose—License, tf necessary. 

Theterms of s. 249, Madras District Municipalities 
Act, are general and the heading: “Industries and 
Factories’ can inno way control the plain terms of thè 
section. A person keeping more than ten head of 
cattle in a place within three miles of the Municipal 
limit, must take out alicense although the cattle are 
not kept for an industrial purpose. PUBLIO Prosgoutor 
v. THALLI MEENAKSHI Mad. 282 

- s. 313 (1). Sez Madrés District Municipa- 

lities Act, 1920, s. 174 (a) 784 
Madras District Pollice Act(XxXIVof 1859), 

s. 45~Amount collected for feeding poor in 

Mohuram is fee or gratuity. 

An amount collected for feeding the poor during the 
Mohuram festival is a fee or gratuity, within the 
meaning of s. 45, Madras District Police Act. In re 
ABDUL SATTAR SARIB Mad. 257 
Madras Estates Lands Act (1 of1908),s.26 (3) 

—Applicubility — Compromise decree in suit by 

previous landlord fixing rent for future —S. 26 (3), 

af applies. 

Section 26 (3) of the Madras Estates Lands Act is 
not*confined in its operation to original grants of land 
and it does apply to a grant ata reduced rentof 
land alreafly in the enjoyment of a ryot. The section 
is intended to deal with cases of voluntary remis- 
gions %iven by a land-holder so as to reduce the value 
of the estate which „is to be taken by his succes- 
sor. "=. 
Where the parties in a suit by a previous landlord 
andér s. 77, arrive at a compromise definitely pur- 
porting to fit proper rent for future and it is ap- 
proved by the Court ag lawful rent and a decree ig 
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passed unders. 199 in terms of the compromise, 
s. 26 (3) does not apply to the rate of rent fixed in 
such a decree. Kamanana SRSHAYYA Rao v. Kotauatar 
ARUNDSATAMMA Mad. 511 

8. 26 (3)—Permanent grant of land to 
defendant by predecessor of plaintiff —No rent 

payable for first seven years but Re. 19-12-0 

annually payable for ever, subsequently—Deocument 

executed not registered—Suit by plaintiff claiming 

Rs. 959-7-0 for three years’ rent—S. 26 (3) held 

applied —Document held did mot require registration 

under 8. 107, Transfer of Property Act (IV of 
1°82), and was admissible in evidence. 

Two hundred acres of land were granted by a pre- 
decessorof the plaintiff to the defendant, The terms 
under which the grant was made were that the defend- 
ant should remain permanently in possession of 
the land, that no rent at all should be payable for 
the first seven faslis and that subsequently rent 
should be payable for ever at the rate of Ra 19-19-0 
per annum. These terms were embodied in a 
document which was filed by the defendant in the 
suit. The suig was brought for the recovery of 
the rent for three years claiming that the proper 
rent was such that for the three years Rs 959-7-0 
was due tohim. The plaintiff contended that the 
document was inadmissible in evidence under s. 49, 
Registration Act, as it was not registered : 

Held, that the document did not require regis- 
tration under s 107, Transfer of Property Act, and 
was not affected by s 49, Registration Act, and 
was therefore admissible in evidence. 

Held, also that s. 26 (3), Madras Estates Land 
Act applied to the case and the real crux of the 
matter was what was the lawful rent payable by 
the defendant at the time when the grant was 
made, ZAMINDAR oF BIRIDI Estate v. Kunso KUMARI 
Devi Parro MONIMA Mad. 43 


Madras Forest Act (V of 1882), s, 26—Rules 
framed under r. 13 (31—Quarrying of sand and 
stone of ordinary kind from public cart track on 
unreserved land, whether offence under r. 13 (3)— 
Enclosing of land with ridges, if bona fide agri- 
cullural purpose. 

Rule 13, sub-r. 3 of the rules framed under s. 26, 
Madras Forest Act, does not itself actually prohibit 
quarrying for other than agricultural or domestic 
use by the general public; it only makes such 
quarrying subject to payment of seigniorage fee. 

Quarrying of sand and slone of the ordinary kind 
from a public cart track on an unreserved land 
does not amount to an offence under r. 13 (3), more 
so when the quarrying is for an agricultural pur- 
pose. The enclosing of land with ridges must be 
regarded as a bona fide agricultural purpose and 
the quarrying for such purpose ig, for bona fide 
agricultural purpose. The fact that the removal 
was from a public cart track has really nothing 
to do with the question whether such removal ig 
an offence or not. Digging pits in a public cart 
track may be punishable in other ways, but it 
cannot amount to an infringement ofr. 13. In re 
Perumst REDDIAR Mad, 571 


Madras High Court (Original Side) Rules, O. VH 
— Suit of promissory note and for accounts —Defence 
involving substantial question of law—Defendante 
is entitled to unconditional leave to defend. 

Suit for account doas not come within O. VII of 
the Original Side Rules (Madr.): > 
Where in a suit under O. VII for the recovery of a 
certain amount, the glaim is based ona promissory 
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note but the amount is also claimed on the basis of 
an account, and the defence involves a substantial 
question of Jaw, the defendant is entitled to an un- 
conditional leave to appear and detend the suit. 
VENKATARANGHAM NAIDU rv. JAGANATHA Das 

Mad. 377 


Madras Hindu Rellgious Endowments Act (H 
of 1927), 8.57. See Madras Hindu Religions 
Endowments Act, 1927, e. 73:1) (a) 617 

ss. 57, 62, 63—Difference in procedure in 
framing scheme for excepted and not excepted 
temples — Proceedings by Board for removing heredi- 
tary trustee of excepted temple, under s. 51—Some 
enquiry made—No Opportunity given to trustee to 
hear what case against him was—Board framing 
scheme and appointing other trustees—Order of 

Board held improper as proper procedure was not 

followed., 2a 

There is a marked line of distinction adopted in 
the Madras Hindu Religious Endowments Act with 
reference to the framing of schemes for excepted 
temples and for non-excepted templgs. A more 
detailed inquiry is contemplated inthe case of ex- 
cepted temples than in the case of non-excepted 
temples. 

Proceedings under ss. 18 and 57 of the Madras 
Hindu Religious Endowments Act were taken by 
the Endowments Board for the removal from 
trusteeship of a hereditary trustee of an excepted 
temple and for the settlement of a scheme for the 
aiministration of the temple. Certain reports sub- 
mitted by the Board's officers were perused and the 
witnesses produced by the trustee were examined 
Dut what the case of the Hindu Religious Endow- 
ments Board was against the trastee was not 
made clear nor was any opportunity given to the 
trustee to hear the case against him. The Board 
framed a scheme upon the evidenze disclosed, and 
appointed three persons forthe administration of 
the temple ; 

Held, that the procedure led down for excepted 
temples not having been followed, the trustee was 
prejudiced and therefore the order of the Board 
was not proper. The mere fact that some enquiry 
was held did not purport to convert the procedure 
adopted by the Board under 8.57 into one under 
se 62 and £3, Madras Hindu Religious Endowments 
Act, DHARMAKaRTHA QARUDAOHAR #. Mapras HINDU 
RELIGIOUS ENDOWMENTS BOARD Mad. 623 
ss, 73 (1) (a, 57--Word “attached”, 

whether refers only to endowments connected with 

service tn temple. 

Quere —Whether the word “attached” in sz. 73 
and 57, Madras Hindu Religious Eadowments Act, 
can refer only to endowments connected with the 
service in the temple and not to endowments merely 
for the purpos2 of feeding pilgrims after food is offered 
to the deity. ÅRAYAMUD IU AYYANGAR vV. Ramanusa 
AYYANGAR f Mad, 617 


Madras Local Boards Act (XIV of 1920), 
ss. 227-A, 208 .(3)—Trial for offence under 
a. 203 (3) committed tn discharge of official duty, 
without sanction of Local Government under 
s. 227-A—Legatity. 

Where no sanction of the Local Government has 
been obtained under s, 22/-A, Madras Local Boards 
Act, in a case under s 208 (3) of the Act for an 
offence comnfitted by the accused while acting inthe 
discharge of his official duty, the trial is illegal. 
BetsampsotLa Suppayya y, POTHULA VENKATA 
NARASAYYA ki Mad. 743 
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Madras Mining Rules—R. 48—Ezrpression, “right 
of applicant’ cannot be read as recognition of 
vested right ~Effect of r. 46. 

The words “right of the applicant’ in r. 46, 
Madras Mining Rules, cannot be read as a re- 
cognition of a vested right. The effect of the 
rule merely is that ifthe applicant does not com- 
plete the contract within six months, the order 
directing the lease to issue will lapse unless the 
time is extended, SANKARA MINING Synoptoatg LTD., 
NELLORE p. SEORETARY or Stats Mad. 839 
Madras Suppression ofimmoral Traffic Act 

(V of 1930, 8. 5 (1)—Being inmate of brothel, 

whether an offence. 

The mere fact that a person is an inmate of a brothel 
does not warrant her conviction under s. 5, el. (1), 
Madras Suppression of Immoral Traffic Act. eIn re 
PAPPA Mad, 112 
Malabar Law— Tarwad —Karnavan—Debts by— . 

Presumption of necessity from concurrence of 

senior anandravan. 

Under the law which governs the members of a 
Malabar tarwad, the concurrence of the senior most 
anandravan in a transaction of the kernavan raises 
a prima facie presumption of necessity Kesavan 


Nampupeiv. LAKSHMI VARASYAR Mad, 582 
Tarwad—Manager — Debts by, without 
necessity — Ratification by other members — 


Essentials stated. f 

Whether itis a case of a joint Hindu family or 
8 case of a Malabar tarwad, even though the mem- 
bers of a family or tarwad, were not actual con- 
tracting parties to a loan entered into by a mana- 
ger, still it is open to them to ratify and adopt 
it in cases where the contract was entered into by 
the manager, in his capacity as manager but not 
for a necessary family purpose. The question of 
ratification can only arise in such a case, and not 
in a case where the loan was entered into by him 
in a purely personal capacity. To constitute a 
binding adoption of acts of manager, there 
must be full knowledge of what those acts were, 
or such an unqualified adoption that the inference 
may properly be drawn that the principal intend- 
ed to take upon himself the responsibility for such 
acts, whatever they were. 

At the date of the partition the members of the 
family other than the manager disputed the debts 
contracted severally by them among which were in- 
cluded the debts incurred by the manager on the 
ground that they were not contracted for any valid 
family necessity and they declined to be bound by 
them. To secure family peace, it was suggested by 
the mediators who brought about the partition that 
more properties than what they would be legitimate- 
ly entitled to, pertaining to their several shares 
might be allotted to the manager in consideration 
whereof they might discharge severally the debts 
incurred by them, and to this propogal, all the 
members of the family gave their assent : 

Held, that in such circumstances, it could not 
be said that the members of the family with full 
knowledge of the circumstances attending tie loans 
took upon themselves the discharge of debts or 
adopted the said debts as family debts ineorder that 
they might be bound to the credikofs. Kusavan 
Nampoupriv. Laxsamr VARASAYAR Made 582 
Malicious prosecution — Suit for damages— 

Plaintiff must show that not only allegations 

against him were not proved but alto that ethe 

prosecution was maliciqus and without reasonably 

and probable cause. 7 

In a suit for damages for malicious prosecution, in 
order tosuccged in his suit, the plaintiff has, beside 
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proving that the prosecution had failed, toestablish 
that the defendant acted without reasonable aud 
probable cause and maliciously. 

(Held, that this the plaintiff failed to prove] Saa 
Mansi Ram v. SAH OnATURBHUJ P C196 
Master and servant. See Imperial Bank of India 

Act, 1970, Ech. IT, s. £0 896 
Minor-sMinor girl entering into contract with a 

person tq act in films to be produced by him— 

Another person during her employment inducing her 

to leare that employment—Suit by former person 

against latter for damages—Maintainability of. 

A man may be liable for inducing another to com- 
mit an actionable wrong, whatever means he employs; 
or he may be liable for inducing another to do some- 
thing, though not wrongful, to thedetriment of 8 
third party if the means he employs for so inducing 
him are themselves illegal. 

Wherea minor girl enters into a contract with a 
person that she would act in certain films tobe pro- 
duced by that person, the contract is not binding on 
her, she being aminor. Sheis free to leave the 
service, and in doing so, does not commit any action- 
able wrong. If therefore another person induces her to 
leave that service and the person in whose service she 
is, brings a suit against the latter person for damages 
on account of actionable wrong, the suit must fail 
because in inducing the girl to leave the service, the 
person commits no actionable wrong and it does not 
matter with what motives she wasso induced. The 
suit must also fail on the ground that the means 
employed by that person in inducing her are not in 
themselves illegal, as, pursuagion is not illegal means. 
16 is not illegal tooffera person a salary larger than 


that which he is at the moment receiving. Mauna 
Ny Pu v. East END Fitys Rang 625 


Mirzapur Stone Mahal Act (V of 1886), s. 18— 
High Court, tf can interfere with orders passed 
under Act. 

There is no provision in the 
Mahal Act, giving juriediction to High Court to 
interfere with the orders passed by the Sub-Divi- 
sional Officer ander the Act. EMPEROR v. JHARIHAG 
7 Ah. 421 
Mortgage—Decree not in accordance with 

0. XXXIV, Civil Procedure Code (Aet V of 1903) 

~Decree-holder, if can proceed against mori- 

gaged property. 

Although the decree is not .made out in the proper 
form in accordance with O, XXXIV, Oivil Procedure 
Code, the decree-holder is entitled to realize his 
decree from the mortgaged property. Morr Rau 
Kuatet vy. BASHESBAR Nata KHATRI Pesh. 833 
Deed providing that after duration period 

mortgagee could either claim possession or recover 
mortgage money with rnterest—Suit for relief 
for recovery of possession—Failure to claim the 
other relief—Whether can claim it in subsequent 
suit. 

.A:mortgage-deed provided that the mortgage was 
for the Curation of certain period and that at the 
end of this period,the mortgagee could either claim 
‘possession 018 recover mortgage -money with interest 
wt the agreed rate. In a suit for possession the 
mortgagee failed to claim the relief fur the recovery 
of the money due ori the mortgage : 

Held, that this did*not preclude him from seek- 
ling that relief in the subsequent suit. His right 
0 gate? into possession, and at his option, to con- 
vert a simple-mortgage into a usufructuary mort- 
sage was entirely apart from the right to demand 
jayment.by realization of the security and there- 
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fore an independent covenant. Har Kaur v, Upsam 
SINGH Lah 745 
Morigagee contracting tosell in exercise of 

his power of sale —Land not vested in purchaser 

—Contract rescinded—Mortgagee, if accountable to 

mortgagor for purchase money. 

A mortgagee who has contracted to sell in exer- 
cise of his power of sale, and who (the land not 
having become vested in the purchaser) rescinds 
the contract, is not accountable to the mortgagor 
for purchase money which he has never received. 
Duvenas Groree Waieut v. New ZRALAND Farmers 
Oo-opgRative Association OF CANTERBODRY, er Per 

1 
Mortgagee, if can relinquish security and 
sue on personal covenant. 

So far as the general principle is concerned, the 
mortgagee can relinquish the security, and can sue on 
the personal covenant to pay. Morr Ram KATRI v. 
BASHESHAR Nata Keatri Pesh. 833 
Redemption — Mortgage to secure loan of 

paddy— Payment to be made in paddy—In default, 

price to be caleulated at market rate then 
prevailing. 

Where a mortgage is to secure a loan not of 
money but of certain amount of paddy, the mort- 
gage bond giving the price of the paddy at a 
particular rate, and further providing that 
interest on the mortgage to be paid in 
the shape of paddy, that in defanlt the price to he 
calculated at murket rate then prevailing, the 
second mortgagee trying to redeem the prior mort- 
gage must calculate the price of paddy due not 
at the rate providel in the bond but at the rate 








prevailiug on the date of the redemption suit. HARE 
KRrisuna MAITI v. GoJenpRa Nat. HATOI Cal, 612 
— Redemption — Second mortgagee trying to 


edeem prior one—Price of paddy must be 

caleulated at market rate on date of suit for 

redemption — Suit by prior mortgagee without 
impleading subsequent mortgagee—Prior mortgagee 
purchasing :roperty in execution of his decree — 

Subsequent mortgagee suing for redemp!ion—Prior 

mortgagee, if bound to account for rents and 

profits from date cf possession. 

Where the first mortgagee without impleading the 
second mortgagee brought a suit on his mortgage 
and purchased the property in execution of the 
decree obtained by him, and in the suit by the 
second mortgagee for redemption of the first morte 
gage, the former conteaded that the latter was 
liable to account for the rents and profits of the 


property but the latter denied this liability on the. 


ground of his being in possession not as mortgagee 
but as auction-purchaser ; F 

Held, that the first mortgagee was bound to 
account, In spite of the sale in exccution of first 
mortgagee’s decree, the second mortgages held the 
equity of redemption. Hasar Kelsana MAITI v. 
Gcsenpra Nata HATOI . ‘Cal. 612 
—Redemption—Tenant mortgaging with passes- 

sion — Default by mortgagee in paying rent— 

Holding sold and purchased by landlord, himself 

in execution of rent decree—Loter on property 

coming to original morigagee—Morigagor, if can 
redeem it —Right of redemption, if extinguished 
by sale in execution. 

A tenant had mortgaged his property With pos 
session and the moitgagee who was bqund to pay 
rent had made default. In consequence, the holding 
was brought to sale by the landlord in execution uf 





the rent decree und purchased by the landlerd e 
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himself. Later on the property cathe into the hands 
of the original mortgagee : ; 

Held, that the mortgagor had no right to redeem 
when the rent sale was not proved fraudulent, be- 
cause the equity of redemption was for ever extin- 
guished by the sale in execution of the rent decrees 
and did not revive when the mortgagee eventually 
obtained the property. Fexua Maio v. Basu LAL 
BAHU i Pat. 374 
Second mortgagee is bound to pay amount 

found due on first mortgage only. - 

A second mortgagee desiring to redeem is bound 
to pay the whole amount due underthe first mort- 
gage and not merely the price realized at the 
sale held in execution of the first mortgagee’s 
decree. Hase Krissna Mattiv. Gogenpra Nata 
HaATOL s Cal. 612 
-Subrogation—Prior mortgage paid in full by 
number: of persons — Right of subrogation in 
proportiontoamounts paid, respectively. 

A right of subrogation cannot be claimed unless the 
prior mortgage has been redeemed an full. But it 
does not mean thatthe redemption must be effected 
entirely by the particular person who claims subroga- 
tion, Allthat is necessary is that the mortgage dues 
must have been fully satisfied. For instance, if three 
persons, A, B and C, advance money with which a 
prior mortgage is redeemed in full, they are entitled 
to claim subrogaticn in proportion to the amounts 
they have respectively paid. KAMLAPATI Devi v. 
JAGESHWAR DAYAL Pat. 400 

——~ Subrogation— Property burdened with mort- 








gages purchased by person as free from incum- / 


brances— Purchaser subsequently on discovery com- 

pelled to redeem prior mortgage to protect his 

interest —Whether subrogated to rights of prior 

mortgagee — Transfer of Property Act (IV of 
` 1882), s. 92. 

Where a person purchases a property for full price, 


‘free irom any incumbrance and then discovers in- - 


cumpbrances on it and is compelled to redeem the prior 
mortgage to protect his own interest, he is subrogat- 
edtothe rights of the prior mortgagee as against 
the subsequent mortgagee, SuNDERLsL Saanxer LAL 
v, AMBUT tao DAULAT Kao Nag. 439 
Muhammadan Law — Conversion — {udian 
- Christian becoming Muhammadan after marrying 

Indian Christian woman— His subsequent marriage 

with Muhammadan woman, if valıd— Succession 

to his property, whether governed by Muhammadan 

Law—Caste Disabilities Removal Act (XXI of 

1850), ors, 37, Bengal, Agra and Assam Civil 

- Courts Act(XII of 1837), if applies. 

Under the Muhammadan Law, where a Christian 
embraces Islam, he acquires. all the rights 
which a Muhammadan possesses and can contract 
a valid marriage even though the first one with the 
Christian wife subsists, lÈ the first marriage were 
contracted in England under Wnglish forms, during 
its subsistence the second marriage would be regard- 
edasanullity. + ; 

If, however, an Indian Ohristian domiciled in India 
marries an Indian Christian woman domiciled in 
India and subsequently becomes converted to Islam, 
his second mar:iage with a Muhammadan woman is 
legal and cannob be regarded as mere adulterous 
union, There is nothing either in the Oaste Dis- 
abilities Removal Act orin the Divorce Act which 
would invalidate such a marriage, 

T'he succession to the property of such a convert to 
Muhammadanism would bé& governed by the Muham- 
madan Law and neither the Oasie Disabilities 
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Removal Act nor s, 37, Bengal, Agra and Assam Civil 
Courts Act has application to such succession: 
JOHN JIBAN RANDRA DUTTA © ÅBINASE CHANDRA SEN 
Cal.75 

Dower— Right to widow to remain in posses- 
sion of husbands property in lieuof dower, if 
heritable—Right to receive dower and right te 
remain in possession transferred to same person— 

Such person, if can be ousted by huskand's heirs 

before duwer is paid off. 

The right of a Muhammadan widow who has 
entered into possession of her husband's property 
peacefully and without force or fraud in lieu of her 
dower debt is heritable so as to entitle her heirs 
to remain in possession until the debt is - gatiafied. 
A widow may transfer her right to possession if 
she also assigns her right to receive the unpaid 
dower. If the right to receive the dower and the 
right to remain in possession are transferred to the 
same person, he cannot be ousted by the heirs of 
the husband until the dower debt is paid off; 
Nosa ALI v. SHAMSUNNNESA BIBI All. 379 


debt due to widow but at option of 
restduaries to pay it or not—Dedication of such 
property, validity of. 

The dower debt which is due to the widow but 
is at the option of the residuaries to pay that sum 
or not is not a tangible property available to her 
and she certainly has no control over it. Tho re- 
covery of that sum is problematical and any dedi- 
cation of such property cannot be recognize i under 
the accepted principles of Muhammadan Law, 
NosH ALI v. SHAMSUNNESA BIBI All 379 
——-—— Glft— Gift to daughter—Father and daughter 

living together on premises proposed to be delivered 

—Declaration of possession given to daughter, 

whether sufficient. ahi 

When a person is present on the premises pro- 
posed to be delivered to him, a declaration of the 
person previously possessed puts him into posses- 
sion. This principle would apply to a gift by 4 
Muhammadan father to his daughter and the dec- 
laration of possession given to her would be sufi- 
cient to give her possession, af any rate, of the 
house in which lived the family consisting of the 
donor and the donees of the gift. KANIZAN v. 
Latiran Pat. 71 


——_—— Possession—No evidence regarding 

delivery of—Doneea entering into transaction of 
sale of land gifted, whether sufficiént to establish 
possession. 

The transactions of sale by the donees of the landi 
gifted to him are not acts of possession although 
they are acts by which title to the property was: 
asserted within the meaning of s. 13, Evidence Act, 
If the evidence is clear that no pessession was 
given, the mere fact that the donees entered intc 
this transaction would not be sufficient to establish 
the possession which it was necessary for them te 
establish in order to prove a completed tfansaction. 
But these transactions may be taken into considera. 
tion in all the circumstances of the® case as cor 
roborating or proving or helping to establish the 
evidence already given, that possession lead beer 
handed over to the donees. Kanizan v. LATIPAN 

: Kat. 71 
——-—-—Limited Estate, when created by contract, i, 
repugnant io Muhammadan Law. ee 

Under Muhammadan Law, in caseof gift, limites 
estafe is repugnant but in case of an estate, create: 
by contrary ae a sort of family arrangement, an 
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transferred to a lady, limited ownership is permissi- 
ble. Jogpisu NARAIN SINGA v. BANDE ALI MIAN 
Pat. 467 
—Marriage—Parties io marriage non-Muslims 
—One embracing Islam but other refusing to do so 
.—Kazi can separate parties—Such separation 
amounis to talaq and marriage stands dissolved 
for all, time—Sutt for restitution of conjugal rights 
must fail even if party converted returns to former 
- religion. 9 
When the parties to a marriage are non-Muslims 
and one of the partiesembraces the Muhammadan 
faith, he or she can call upon the other to come 
and adopt the same religion and in case of refusal 
the kazis is'authorized to separate the parties. If 
the wife embraces the Muhammadan religion and 
the husband declines to adopt it a separation 
made by the kazi, in such a case would amount 
totalag. The marriage therefore stands dissolved 
for all the time to come and asuit for restitution 
of conjugal rights must fail even if the wife sub- 





sequently becomes re-converted to Hinduism. 
HARIPADA Roy y. Kris.na Benone Roy Cal. 137 
————~ Wakf — Beneficiary, sust by, against 


mutawalli or persona interested—Beneficiary can 

put his own ciaim to benefit thereun:rer—Right 

asserted in sust to recover property held adversely 
to wakf is right of waki itself asserted on behaij 
of ail interesis therein. 

Wakfs urs made of very different kinds of pro- 
perty and the beneficial interests may be intinitely 
various, It is, therefore, possible for one or more 
veneticiaries in some circumstances to sue tenants 
yw others directly to recover monies as income of 
she wakf: payable to them. And it is, of course, 
open to a beneficiary to pub in suit against the 
mutawalli or other persons interested ia the wakf 
ais own immediate claim to benetit thereunder. 

it is only im special circumstances that a 
beneficiary and not the mutawalli is the proper 
plaintiff: by whomsoever brought, the right asserted 
bya suit 18 the right of the wakf itself, and 16 18 
asserted on behalf of all interests therein, whether 
present or future, absolute or contingent.” Saapat 
KAMEL Hanom 9. ATTORNEY-GENERAL OF PALESTINE 
i PG 101 
Mutawalli — Wakf property, if 

vesta in mutawalli, 

The word mutawalli is not properly translated by 
she word “trustee” and for important purposes it is 
jecessary to bear in mind that wakf property is not 
vested in the mutawaiii. AADAT KAMEL HANUM V. 
ATTORNEY-GENERAL oF PALESTINE PG 101 
— Mutawalli provides continuous 

representation of wakf. 

The office of mutawailt, though only a manager- 
ship, providesecontinuous representativa of the wakf 
and of all interests therein. Saapar KAMEL Hanum V. 
ATTORNEY-GUNEBAL OF POLESTINE P6101 


-+ hule against perpetuity, tf applies 

to wakt. 

A wakf is net governed by rules against perpetuity, 
aad successive future life interests in favour of 
Loborn persåns are valid by the Muhammadan Law 
af wakf, The special rule “from generation to 
generation” has no exceptional effect to make the 
Particular descendant whose interest accrues there- 
under wake by purchase and not by limitation. 
#AaDAT Kamel -HANUM 9. ATTORNEY-GENERAL OF 
PALESTINE . PC 101 
-Sum not invested but, directed to be 
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apent on objects of waqf—Such dedication, if 

valid. 

Investment in Government securities and shares 
in companies, ete., is a common form of investment 
recognized in the present times Such investments 
yield regular income which can be expend- 
ed on the meintenance of the objects of the 
wagf. 1f, on the other hand, a sum of money itself 
is dedicated and it is to be spent on the mainten- 
ance of the objects of the wagf, it will be exhausted 
before long and it cannot be said that the property 
dedicated is of reasonably permanent character ag 
required by law. Such dedication is not, therefore, 
valid. Nosa ALI v. SHAMSUNNESA BIBI All. 379 





lieu of dower —Property, tf can be dedicated. 
A Muhammadan widow is not allowed to dedicate 
a property of which she acquires possession in lieu 
of dower. Under the Muhammadan Law, the prop- 
eity dedicated must be ofa reasonably permanent 
character and the wagif may make arrangementa 
that the use of and income accruing from the 
specified propefy shall be permanently devoted to 
specified objects. Above ail the waqif must be the 
owner of the property. Unless the wagif is the 
owner of the dedicated property, he bas no perma- 
ment control over that property and a dedication 
thereof will be invalid under Muhammadan Law. 
Nosu ALI v. SHAMBUNNESA BIBI 
Municipality —-C. P. Notification No. 5931-1924- 
M-VILI, dated October 25, 1932, Sch. 2 (e)— 
Ammonium Sulphate and Sulphate of Potash, 
-whether chemicala taxable under Sch. II (e)—-Their 
use as manure, whether makes difference. i 
Ammonium Sulphate and Sulphate of Potash are 
chemicals which are taxable under Sch. II (e) of 
O. P. Notification No. 5931-1924-M-VIII, dated October 
25, 1932, and the mere fact that they were to be 
used as manure does not take them out of the cate- 
gory of chemicals, There is nothing in the noti- 
fication to show that manures as such are exempted 
if they fall under a head which is taxed. A 
chemical does not cease to be a chemical because 
it contains impurities. KAMRUDDIN Vv. MUNIOIPAL 
COMMITTEE, KSANDWA Nag. 443 
Mussaiman Wakf Act (XLII of 1923), s.10— 


Scope and object of Act, explained—Ezistence of © 


wakf itself in dispute—Enquiry under s. 10, if 

can be held. 

Considering the terme of the enactment and the 
scope and purpose of the Mussalman Wakf Act, it 
is clear that ‘the Legislature intended to secure 
merely a record of the extent of income of wakf 
properties for the purpose of providing some control 
on the management of properties which are admit- 
tedly wakf. {t could not have intended to include 
in its scope the enquiry into the vital questions 
whether the disputed property is wakf property and 
the person in possession of it is a mutwalli, which 
are questions of fundamental character such as could 
be the subject-matter of a suit alone, Hence, where 
the existence of the wakf itself is in dispute, the 
District Judge has no jurisdiction to enquire under 
s. 10 of the Mussalman Wakf Act. ABDUL Hussain 
v. Moamap EBRANIM Riza Nag. 465 
N-W. F. P. Courts Regulation (1 of 1931), 

8. 23 (3)—Sentor Sub-Judge taking cognizance of 

proceedings under Succession Act, whether acts as 

District Judge—Appeals from his orde?s, forum 


of. í š , 
Section 23 (3) of the Regulation must be inter 
preted as meaning that “the Senior Sub-Judge who 


—Wakf—Widow in possession of property in 


All. 379° 
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takes cognizance of proceedings under the Succes- 
sion Act is exercising functions of a District Judge, 
and therefore an appeal from his order lies to 
the Judicial Commissioner's Court under s. 384, 
Succession Act. Rama NAND ~v. PARKASHA NAND 
QAANAYA LAL Pesh. 657 
— S. 30—Orders under Succession Act, appeals 
. Jrom—8S. 30, if applies. i 

‘ Section 30, N-W. F. P. Courts Regulation I of 
1931, does not apply to appeals from an order 
made under the Succession Act. Rama NAND v. 
Parxasua NAND QHANAYA LAL Pesh. 657 
- —s, 34, Sze Civil Procedure Oude, 1908, 

s, 109 (a>, (e) 169 
Negotiable Instruments Act (XXVi of 1881), 
`S. 20—Suit by payee on hand-note without 

endorsement — Opposite party cannot plead that 

payee is benamidar. 

The only person who is entitled to sue upon the 
hand-note is a person whose name appears on the 
liand-note as payee. Any other person alleging to 
be entitled to bring a suit must first obtain an 
endorsement from the payee makimg such person 
the holder in due course. Conssquently, where the 
payee brings a suit on a hand-note without endorse- 
ment, it is not open to the opposite party to plead 
that the payee is a mere benamidar. Racavsir 
Manto v. Ramaseay BHAGAT Pat, 60 
Nudum Pactum. Ses Contract Act, 1872, s. 2 (A) 

78 








Orissa Tenancy Act (Il of 1913), ss. 3 (23), 118 
—Holder of tduki behal lend, if a tenant and 
Revenue Officer, if can settle rent on his holding. 
The distinctive characteristics of tenancy are 

that a person should hold land under another per- 

son and be'liable to pay rent for it tohim. “ Sub" 
is Latin for “ under“ and by its derivation, the 
expression “ sub-proprietor " would mean a person 
hoiding land under another proprietor just as an 
under-tenure holder holds land under a tenure- 
holder and an under-ratyat holds under a raiyat. 

What the snb-proprietor pays kist by kist to the 

proprietor is rent anda tanki behaldar is a sub- 

proprietor and pays rent and is therefore a tenant, 

It follows that the Revenue Officer has jurisdiction 

to settle and record the rent of his holding, 

BIDHAKAMAL, RAMANUJ Das y, BATAKRISANA MAHAPATRA 

Pat. 428 

———+— 88, 126, 127, 141—Rent entry, when can be 
challenged—Settlement Officer having jurisdiction 
recording it erroneously—Procedure for correcting 
mistake not followed—Porty must fail. 

The only ground on which anentry of rent can 
be challenged is that of want of jurisdiction. The 
Judge is entitled to enquire whether it was within 
the jurisdiction of the Settlement Officer to record a 
rent in respect of the tenancy, but if that question 
is answered affirmatively, the Settlement Officer 
is within his jurisdiction whether he records 
it correctly or erroneously, and if erroneously, the 
statute has provided one procedure and one procedure 
only for correcting the mistake. Where that pro- 
cedure is not utilized, the party must fail. 
BIDHAKAMAL RAMANUJ Das v. BATAKRISENA MAHAPATRA 

Pat. 428 

————88, 127, 141—Declaration that tenancy is 
for different classes from thatskown in Record of 
Rights, whether displaces presumption of correctness 
of rent ix rent roll. 

A declaratory suit (such as is contemplated by 
the Proviso tb s.141, Orissa Tenancy Act)can no 
doubt be entertained and a declaration can be had 
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that the tenancy is of a different class from that 
shown in the Record of Rights, but such a dec- 
laration does not displace the irrebuttable pre- 
sumption of correctness of the rent entered in the 
rent roll. Sipaakamat RAMANUJ Das v, BaTAKRISHNA 
MAHAPATRA Pat. 428 


Oudh Rent Act (XXII of 1886)—“Under-proprie- 
tor,” if covers perpetual lessee holding land with 
heritable and transferable rights. a . 
The definition of the word “ under-proprietor " as 

given in Oudh Rent Act covers the perpetual less:6 

holding land with heritable and transferable rights. 

Tt may be that the word “ under-proprietor" is a 

general term and is applicable to alj ersons 

holding land on payment of rent with heritable 
and transferable rights, howsoever those rights may 
have been acquired. The under-proprietary right 
may be created in many ways, for instance, under 
the Oudh Sub-Settlement Act by a declaration 
under s. 107-H of the Oudh Rent Actin a suit 
for assessment of rent or by the sale of an under- 
proprietary interest by the proprietor having carv- 
ed it out of his proprietary rights in land. A 
landlord may as well create an under-proprietor by 
executing a perpetual lease. The finding that the 
persons hold under a perpetual lease conferring 
upon the lessee heritable and transferable rights is 
inconsistent with the finding that they are not 
under-proprietors, AMAR Krishna NARAIN SINGA v. 
Nazre Hasan Oudh 821 


s. 48—“Collateral”, meaning of—Sister of 
deceased, if colicteral—When can be heir—Her 
husband on her behalf sharing cultivation of 
holding—She, if can take benefit under s. 48, f 
An heir under s, 48, Oudh Rent Act; isan, heir 

under the personal law of the deceased- and cl. (2) 

by- its wording implies that a collateral relative 

can be an heir, but for the purposes of this sec- 
tion shall not be deemed to be an heir, that is to. 
say, he shall not be entitled to retain occupation 
of the holding, if at the death of the ‘deceased 
tenant he did not share in the cultivation of' 
the holding. The word “collateral” mean “indirect, 





sideways, that which hangs by the side”: 
and “ collateral consanguinity or kindred, which 
descend from the same stock or ancestor as the 


lineal relation, but do not descend one from the 
other, as the issue of two sons“. It cannot be said 
that a sister and a brother descend one from the 
other and, therefore, they must be held to be col- 
laterals although the term is generally applied to 
amore distant relationship. Since a sister is a 
collateral heir, the Courts must decide whether in 
the words of s.48 she shared in the cultivation of 
the holding. 

Cultivation in the sense in which it, is used in 
8,48 refers to a physical actor, in other words, 
the sharing mustbe a real and a personal one, 
The fact that her husband tcok any partin the 
physical cultivation of the land cannot in law make 
his wifea sharer in the cultivation. She, therefore, 
cannot take the benefits granted toa collateral heir 
under s, 48 of the Oudh Rent Act. Tex OHAND v. 





BrEoua Ouh 392 
88.108 (7), (9)(b) 116. See Oudh Rent 
Act, 1886, s, 119 - 463 





ss. 119, 108 (7), (9) (b), 116 —Criginal gsuit 
asking for reliefs under cis. (7f and (9) b} 07 
s. 108—Appeal, forum of—Whether. Commissioner 
or Civil Court. a : 
Where the original suit asks for two reliefs 


`~ 


Vol. 183] 
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one for delivery of a patia under s. 108, cl. 7, and 
the other for compensation on account of withhold- 
ing a receipt for payment of rent under e. 108, 
cl; 9 (D, the appeal against the decision cannot be 
decided by the Civil Court. The analogy of an 
original suit cannot be applied in the care of 
appeal. If the suit be in tote one under s. 108 (9), 
the Civjl Court would have been entitled to hear 
the appeal Mosammap Uman v Nastza. Oudh 463 
Pakka ad@tlya. See Contract 22 


Partnership—Proof of —Tests. 
Although a right to participate in the profits of 
tradeis a strong test of partnership, and there may 


be cases,where, from such participation alone, it may, 


asa presumption, not of law but of fact, be inferred, 
yet whether that relation does or does not exist, 
must depend on the real intention and contract of the 
parties. Mapro Prasan v. GAURI Dott Ganesa Lat | 
Pat. 179 (b) 
Penal Code (Act XLV of 1860); s. 17. Ser Penal 
Code, 1860, s. 124-A 349 
ss. 21, 353 — Sanitary Inspector of 
_ Panchayat Board, whether public servant. 
. The Sanitary Inspector ofa Panchayat Board is 
not a public servant as defined in s. 21, Penal 
Oode, and the fact that the Sanitary Inspector is 
authorized by the President of the Panchayat Board 
to collect fees for sealing animals before slaughter 
would not makehim a public servant. SuBRAMANIA 
PILLAI v, PONNIAH Mad. 560 
———s. 34, Sre Penal Code, 1880, s. 147 Soe 


——-—-S8. 75-——Mere attempt to commit offence under 
Chap. XII or Chap. XVII, tf brings a. 75 into 
operation. 

A mere attempt to commit an offence falling 
under Chap. XII or Chap. XVIT, Penal Code, is not 
sufficient to bring into operation the penal provi- 
sions of s. 75. Section 75 being a penal section, 
must be construed strictly. EMPEROR p, Ramzan 
Guuiam HYDER Sind 602 (b) 
———8. 96 —Question of right of private defence, 

when arises, stated. 

No question as to the exercise of the right of 
private defence can arise unless and until the pro- 
secution has proved what would, but for the exer- 
cise of this right, be an offence. If and when the 
prosecution have established that, then and then 
only the question of the right of private defence 
will arise. NGA Garr Tin v. Tar Kine Rang. 145 


8. 96—There is no restriction as to weapon 
or mode of usingit, when exercising right of 
private defence, provided circumstances of case are 
considered., 

The Penal Gode, puts no restriction either upon 
the weapon, or upon the mode of using it, in those 
particular cases in which it provided that the 
voluntary causing of death is justified when acting 
in exercise of the right of private defence of the 
body, “buf of course, all the circumstances of the 
case must be‘considered together. Nea Curr TIN v. 
‘Tut Kine 6. Rang. 145 
————— 8, 100 —Accused on being merely threatened, 

going but, bringing heavy stick and striking person 

on head—Victim dying—Accused held could not 

bring himself under” a. 100. 

A certain amount of abuse was bandied about by 
varioug members of a tea party, in the course of 
which the deceased, from his squatting position, 
picked up a dhama from the floor -and slashed 
With it at the accused who thereupgn wsnt outside 

o 





. 


GENERAL INDEX 


Ixvil 
Penal Code—scontd. 


the hut. The latter’ returned, however, armed with 
a stick and, from 8 standing position, struck the 
deceased with it on the head. The deceased received 
8 Severe injury and died asa result; 

Held, that as the accused was able to leave the 
hut quite unscathed, it could not be held that, at 
the time when he returned to the hut and struck 
the deceased, the alleged exercise of the right of 
private defence of the boly by the accused was 
occasioned by any offence committed by the deceas- 
ed. Therefore the accused failed to bring himself 
within s. 100, Penal Code. NGA Ourr TIN v. 
Tus Kine Rang. 145 
——--—ss. 100, 300 Exception (2)— Merely 

causing injury suficient to cause death, if deprives 
person of his right of private defence — Deceased 
inflicting injury onaccused with dah and raising 
it again to strite—~Accused, to prevent second blow, 
striking deceased with dah on head — Deceased 
dying—Accused held, did not exceed his right of 
private defence. 

Merely to cange, even with great force, an injury 
sufficient in the ordinary course of nature to cause 
death is not necessarily, and by itself sufficient to 
gop ive a person of the right of private defence of his 

ody. 

Where after having picked up a quarrel with the 
accused and after having inflicted aninjury on him 
with a dah, the deceased was on the point of cutting 
the accused a second time, and he had his dah raised 
for the purpose, when the accused struck the deceased 
on the head with the dah which he was carrying, 
and the injury resulted inthe death of the decens- 

d ` 


ed: 

Held, that the deceased's action in getting ready to 
cut the accused a second time reasonably caused the 
accused to apprehend that grievous hurt, if not, indeed, 
death, would befall him if he did not strike the 
deceased as he did, and in the particular circumstances 
of the case he did notexceed the power given to him 


by law of private defence. Nea Oarr Tin v. 
TuE Kine Rang. 145 
————s, 114. Ber Penal Gode, 1860, s. 301-A 

740 (a) 


—-——gss. 124.A, 17—Ministers of a Province, 
whether “the Government’ within meaning of 
8.124-A and s. 17—Whether “officers subordinate” 
to Governor within meaning of s. 49, Government of 
India Act, 1935, (25 & 26 Geo. V, Ch. 42). 

Ministers chosen from the elected representatives of 
the people of the Province forthe purpose of carrying 
into effect, if possible, and within prescribed limits, 
their wishes, and acting as advisers to the Governor, 
cannot be described as “officers suborninate” tothe 
Governor within the meaning of 8. 49, Government of 
India Act, 1935. It follows, therefore,ethat although 
in popular language, the Ministers may be referred 
to as “the Government” they are not “the Govern- 
ment” within the meaning of ss. 17 and 124-A, Penal 
Code. EMPEROR v. HEMENDRA Prosan Guosa 

» Cal. 349 SB 

———8ss. 147, 34, 302, 325—Held on facts 
that there was no unlawful assembly of five or 
more persons—Accused held intended to give only 
sound beating to deceased and that offense fell 
under 8. 325 read with 3. 34 f 
Held, after considering the evidence that the Ad- 

ditional Sessions Judge was not justified ip holding 

that there wasan unlawful assembly of five or more 

persons, aud on this view the conviction ander s. 147, 

Penal Code, could not ra i i ; 
Held, also that since the common intention of the 
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accused was merely to give the deceased a sound 
beating, it must be held that the offence committed by 
them fell under s. 325 read with s.34 of the Penal 
Code, and not under s.202 read with s. 149. 





Bsaawatt v, Kina EMPEROR Oudh 265 
s,193. Sez Oriminal Procedure Code, 
1898, s. 195 (1) (b) 179 (a) 


mene 8, 211—Police reporting complaint by 
accused to be false and praying for hia prosecution 
under 8. 211—Magistraie calling upon accused to 
show cause—Accused filing“ narazi petition "— 

Sdnetion of Magistrate before trial held mot 

necessary. 

The accused was given shelter for the night in 

“the house of B. In course of the night, he 
attempted to take advantage of B’s wife. As & re- 
sult of this he was beaten by B. He then went 
to the Police Station and brought an entirely false 
charge of robbery against B. The Police reported 
thé case to be a false one and prayed for the 
prosecution of the accused under e. 211, Penal Code. 
The Magistrate called upon the gecused to show 
eause why he should not be prosecuted, and the 
accused then filed what is known as a “narasi 
petition.” The csse then preceeded to trial, and the 
accused was in due course convicted : 

Held, that the sanction of the Magistrate who 
dealt with the “narazi petition“ was not necessary 
before the prosecution started. JAMINI KANTA Gaose 
v. BAABANATM JAISI PARMAN Cal. 384 
- $. 225-B— Warrant under 0. XXI, r. 8, 

Civil, Procedure Code (Act V of 1908), in execution, 

not bearing seal of the Court—Resistance to it, 

if offence under s. 225-B. 

In order that an offence under s. 225-B, Fenal 
Oode, be constituted, the apprehension must be law- 
ful, that is to say, the warrant on which the arrest 
was made must have been sxecuted with all due 
formalities oflaw. Where the warrant was one 
issued under O. XXI, r. 8, Civil Procedure Code, 
requiring the seal of the Court under O. XXI, 
7. 24 (2) and was not so sealed, the resistance to 
the arrest is not an offence under s. 225-B. Tus Kine 
v. Maune Po SHEIN 

88.279, 338— Rash and negligent driving 

resulting in grievous hurt to another—Conviction 
should be under s. 338 only and not under both 

28. 279 and 338. 

Section 279, Penal Code, makes rash driving or 
riding on 8 public road punishable, if such rash 
driving or riding endangers human life or is likely to 
cause hurt or injury to any other person. Where the 

. rush or negligent driving actually results in grievous 
hurt being caused’ to any person, an offence under 
8. 338 is committed and the accused can be convicted 
under s. $38 hut not under both ss. 279 and 338. 
Raguo Prasab v. EMPEROR Pat, 224 

88.299, 300—Case under es. 299 and 300— 

Proper way to deal with, stated— Stages by «hich 

it should be dealt, enumerated — Questions of 

knowledge, intention, etc., are tobe decided on 
particular facts and circumstances of each case, 

The proper way, in which those who have to conduct 
criminal trials should approach the facts and apply 
the law in those cases where one person has, by doing 
some act, caused the death of another person is to 
deal with the matter by stages following: Stage 1, 
The firgt stage requires that it shall be established 
to the satisfaction of the Court that the accused per- 
son has.dose an act by doing which he has caused 
the death of another pergon. This is the starting 

point. 

I 
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Stage 3; Thetrial Court must next consider whe 
ther that act on the part of the acoused amounts to 
culpable homicide. ‘ 

Stage 8: Section 300, Penal Code now, and only 
now, comes into operation. If it isestablished that am 
act which caused death was done either with one oJ 
the two intentions or with the knowledge necessary. 
to cause that act to amount to culpable homicide 
then, and then only, s. 300 comes into operation, ano 
therefore the next thing to do is to ascertain whethex 
the ingredients of e. 300 have been satisfied. 

Stage 4: If the culpable homicide is murder: 1 
the prosecution has proved that the act either (a 
was done by the accused with the intention o 
causing death, or (b) fulfilled one of the ofhet require 
ments of s. 299 and also fulfilled one of the othe: 
requirements of s. 300, thenit must further be con 
sidered whether, on thefacts of the paricular case 
the culpable homicide is brought down from the highe 
plane of murder, to which it has been raised, to th 
lower plane of culpable homicide not amounting t 

murder, by reason of the case falling within any of th» 
Exceptions of s. 300. Hi 

Ifthe culpable homicide is not murder: If thr 
culpable homicide is not murder, the only matter t: 
be considered at stage 4 is whether the accused ha 
established (if such is his case) the right of privat 
defence as acomplete defenes under s. 96. - 

Jf in a case of culpable homicide amounting t 
murder, it is not established that the case comee withi 
one of the Exceptions to s. 300 then it remains a cas» 
of murder. 

Questions of knowledge, intention, and the lik 
are always essentially questions of fact falling to b 
decided solely upon the particular facts and circum 
stances ofeach individual case. Nea Onrr Tina 
Tus Kine Rang. 1448 


ss. 299, 300 — Culpable homicide no: 
proved to amount to murder—It is improper an 
useless toconaider whether case falls within om 

of Exceptions to s. 390. 

The question as to whether the case is within om 
of the Exceptions to s. 300 does not arise for detex 
mination unless and until the prosecution has estat 
lished a case of murder. If the prosecution ha 
proved that culpable homicide (under s. 299) he 
been committed by the accused but has failed to prov 
that such culpable homicide amounted to murde 
(under s. 200), it is improper, and indeed useless, t 
consider whether any of the excluding factors an 
present. Nea Onurr Tin v. Tue Kine Rang. 14 


-s5 299, 300~—Knouwledge, whether sufficter 
to establish offence of murder—During altercatior 
accused going out, fetching yoke-pin and  strikim 
accused on head with great force —Accused hed 
guilty of murder. e 
An intention to cause death is a part both ofs. 2¢ 

and also of s.3(0. Butintention is nota netessar 
ingredient of murder. If the act is done with th 
knowledge that death is likely to be causéd shereb' 
it is culpable homicide; and if it is dohe with tł 
further knowledge that the act wasso immiinents 
dangerous that it must, in all probability, cause eith: 
death or such bodily injury as was likelye to caur 
death, then that culpable homiside is murder. Thu 
knowledge is sufficient to e&tablish murder withov 

any intention whatever being proved.” 6 
The accused during an altercation between*him an 

the deceased deliberately went outside and fetche. 

8 yoke-pin and returned after more than five minute 

‘had: elapged and struck the deceased on the head wit 

` 
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it with great force, causing injury resulting in the 
death of the deceased shortly afterwards: 

Held, that the accused must betsken to have known 

` that his act wagso imminently dangerous that it must, 
in all probability, cause death, or such bodily injury 
as was likely to cause death, and was guilty of 
murder as he had no excuse for incurring such a 
bodity injury. Nea Osrr Tin v. Tre King 
e Rang. 145 
aa 55, 299, 300—Question of murder does not 
ariseunless commission of culpable homicide ia 
proved. 

The basis of murder under s. 300 is culpable homi- 
cideʻas defined ing 299. Therefore it is necessary in 
every case in which one person by his act has caused 
the death of another to inquire, whether cnlpable 
homicide has or has not been committed by the 
accused, for unless it has been,no question of murder 
can arise. NGA Onit TIN v. Tae Kine Rang.145 


ss. 399, 300—Right of private defence, if 
can afford complete defence to culpable homicide 
and murder. 

The possibility of murder being reduced to culpable 
homicide through the exercise of right of private 
defence is also bound up with the possibility of such 
right going sofar asto afford a complete defence not 
only to a charge of murder but also to a charge of the 
lesser offence of culpable homicide. Nea Oxir Tin 
v. Toe Kine Rang. 145 
————8, 300—Fourthly—Consideration of s. 300 

Sourthly, when arises, stated : 

Where knowledge on the part of an accused person 
is established under s. 300, a further question as to 
whether the accused struck the blow without any 
excuse for incurring the risk of causing such bodily 
injury as was likely to cause death arises. Such ques- 
tion, however, dces not arise where one of the three 
intentions under s. 300 is established. NGA Ourr 
Tin v. Tre Kine Rang. 145 
—s. 300—Injury caused by accused and 

ordinarily sufficient to cause death, whether 

suficient to support conviction of murder unless 
intention is present in accused's mind. 

An injury sufficient in the ordinary course of nature 
to cause death is not by itself sufficient to support a 
eonviction of murder unless the accused intended that 
the injury should be sufficient in the ordinary course 
of nature to cause death, Nea Oair TIN v. Taz Kine 

Rang. 145 

——— 8. 300, Excep. (1)—Being slapped on 

back by another, whether sufficient provocation so 

as to deprive person slapped, of his power of 
self-control. 

Merely being slapped on the back by a person 
may bea sudden provocation butis not a grave pro- 
vocation gufficient to deprive the person elapped, 
of his power of self-control especially when the 
person slapping has ro weapon in his hand while 
slapping. Nea Onit Tin v. Tan Kine Rang.145 


—-—s. 300, Excep. (1) — Provocation — 
Accused not betrothed to girl but having intrigue 
with h&r—Sanction by custom—No obligation of 
marriage unless girl becomes pregnant by him— 
Actused seeing her inact of sexual intercourse with 
deceased—-Accused killing deceased—Offence com- 
mitted. , iM 
¥he merefactihat a person’s desires are thwarted 

eloe& not in law justify him killing the person who is 

thwarting hiùi. The provocation which is mentioned 
in Exception 1 to s. 300, Penal Oode, ie something 
-which is recognized as Provocation, im law and not 
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merely something which arouses the uncontrollable 
anger of a particular individual. A man in love with 
a woman who has repulsed his suit might beso angry 
as to lose enntrol of himself at the sight of her engaz- 
ed in sexual intercourse with another bat, if he killed 
one or both of them, he could certainly not plead 
grave provocation in mitigation of his offence Inthe 
case of a wife the position is entirely differant. The 
law recognizes that a husband is entitled to expect 
fidelity from her It is even possible that the provoca- 
tion might be held to be grave in the case of a man 
who findsin the arms of another lover a mistress whom 
he maintains and from whom therefore he might 
reasonably expect faithfulness. Rut thisis not s0 
even in the case of a girl betrothed to the assailant 
muchlessin ease of a person who was not even 
betrothed to the girl but having between them only 
an jntrigue sanctioned by the custom of the com- 
munity in which they lived but in no way entailing 
the obligation of marriage unless and until the girl 
would become pregnant by the man. 

Where, th@refore, such a person kills another. who 
is discovered in the act of sexual intercourse with 
the girl, theoffence is murder. Murer MUNDA v. 
EMPEROR Pat. 499 
—s. 300, Excep. 1— What should Court 

consider in deciding whether provocation was grave 

and sudden, stated—Peculiar idiosyneracies of 
offender, if can be considered. 

In deciding whether the provocation was grave 
and sudden within meaning of Excep. 1 to s. 300, 
Penal Code, it isnot open to an accused person to 
show that he was a person of particular excitability 
or of a particular mental instability or of a 
particularly volatile temperament. The Court 
should take into account the habits, manners and 
feelings of the class or community to which the 
accused belonged and not the peculiar idiosyn- 
cracies of the offending individual. And in deter- 
mining whether the provocation was so grave and 
sudden as to deprive the offender of the power of 
self-control, the Court will consider whether that 
provocation would be so grave and sudden as to 
deprive the ordinary man of the class or community 
to which the offender belonged of the power of 
self-control. While it is the offender whom the 
Court regards when considering the question whether 
he was deprived of the power of self-control by 
grave and sudden provocation, it decides whether 
this was eo by the test of the “reasonable man,” 
the ordinary normal man, of the community to 
which the offender belongs. Each case must be 
dealt with on its own facts. The law against 
murder, however, is not lightly to be relaxed. 

Hence where the accused, a Balgchi alleged that 
the deceased, his wife, showed him a booja, that 
is tosay, madea gesture of contempt, and urged 
that among the Baluchis who are excitable people, 
a booja shown to them so enrages them as to 
deprive them of self-control, pe must ahow that 
showing a booja isto Baluchis 69 graveund sud- 
den a provocation as would deprive the ordinary 
normal Baluchi of the power of self-control. GHULAM 
Mostara GAHNO v. EMPEROR Sind 389 
——— 8, 300, Excep. (4)--Exception (4) to `s. 300, 

if applies when there is no quarrel — Other facts 

necessary to bring case under exception, whether 
should be considered. 

In order to bring a case within Exception (4) toe 
s. 300, if is necessary to establish inter alia that 
the act was done ujon a sudden quarrel, and where 
therefore there is no quarrel either sudden or 
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Penal Code—contd. . rani z 
otherwise, it is unnecessary to lock. further and 
enquire whether there have been established any 
of the other, facts which are essential for the pur- 
pose of bringing .& case within this exception. 
Nea, Curt Tin-v. Tue King Rang 145 
8. 300, Excep. (4)—Test to be applied 

` while “considering whether Exception (4) tos. 300 

zapplits to facis af case, stated. 

Whèther or not the killing was premeditated is 
not“the first test to be applied when considering 
whéther: the exception of “a sudden fightin the 
heat of pasion ” is. applicable to any given set of 
facts. The first’ test is whether the act of the 
‘accused which caused the deceased's death was done 
without premeditation. , The distinction js not to be 
ignored. If the: other essentials necessary to bring 
a case within Excep. (1) to.s. 200 are also estab- 
lished, ‘stichas, whether the accused acted in the 
heat ct passion or whether the accused acted in 
a maġner which was either cruel or unusual and 
the exception is thereby brought into play, the 
efiect would be to reduce what would otherwise 
be” murder, to culpable homicide not amounting to 
murder’ “Nea Oait Tine, Tie Kine | Rang. 145 
—- 8, 302. Sze Penal Code, 1860, £.147 265 
=s. 302— Mere proof against accused that he 

knew where corpse was concealed — Whether 

‘sufficient to support charge of murder. 

Where the only thing proved against the accused 
is that he was aware of the place where the corpse 
was concealed, it is quite insufficient to support a 
E of murdér. ABDUL JALIL v. EMPEROR 
Cal. 433 
or second 














8. 304— ‘Sentence under first 
` part of s, 304, whento be passed. 
‘Whether ‘culpable | homicide not rmounting to 

murder is “punishable under Part l or whether under 

Part 2 of s, 304 depends entirely, upon whether the 

act by which the death was caused was done with 

one of the two intentions, or whether it was dona 
with the knowlédge, mentioned in s. 299. Hence 
unlesë that is first. ascertained, it is not possible to 
pass a senténce under second part of rt 304 rather 
than under the first. Nea Cait Tin v. Taz King 
Rang. 145 

88. 304-A, 114—Circumstances held did not 
i warrant charge ‘under gg. 304-A, 114. 

The mere fact that just before the accident the 
accused asked his driver to blow the horn and 
overtake the car which was going ahead does not 
warrant a chargé under s. $01-A read with s., 114, 
Penal Code. In re V. SEETHARAMA CHETTIAR 

Mad. 740 (a) 

s. 325." See Penal Code, 1£60, s. 147 265 

- 8S. 326, 322— Essentials for conviction 
under a. 326— Accused held could be convicted only 
under 3. 323. ° 
“An accused cannot be convicted under 8. 326, 

Penal’ Code, unless ‘the Weapon used by him was 

deadly'and the hyrt intended or known to be 

likély to be caused was grievous, Where the injury 
conatituting grievous ‘hurt caused by a stick is 

a simple fracture of the radius of the arm and 

there is no evidence as to the size or nature of 

the ‘stick usei, it cannot be said for certain 
that hurt intended or known to be likely to be 

The conviction under s. 326, 

Penal Oode,,in ‘such a ‘case is, therefore, unsustain- 

able and the accused can be convicted “only “under 

s. 323. In re NATARAJA GOUNDAN Mad. 602 ta) 

———'s. 338. Ser Penal Soge, 1£60,s. 279 224 

— S, 353, Sze Penal Oo le, 1860, s. 21 560. 
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——S. 411—Person admitting receipt of stolen 
articles but deposing in theft case that they were 
pledged with him by accused in that case—No 
evidence to prove whether transaction was sale or- 
pledge Person held could not be convicted under 
3. 41 
The evidence against the accused who was con- 

vieted under s 411, Penal Oode, was that he him- 


self told at the time of the inquiry by the Police 
in the theft case that he purchased thé articles 
from the accused. in the said case. But in the 


course of the trial of the case against the accused 
in the theft case, the accused had deposed in evi- 
dence that the articles were pledged with him by 
the accused intheft case. The thieves were not 
examined to prove the nature of.the transaction nor 
was there any other evidence on.the point: 

Held, that there could be no dishonesty unless 
the transaction was a sale.. As there was no evi- 
dence to definitely find whether the transaction was 
a case of sale or pledge, thé accuséd could not 
be ‘convicted under s. 41l. Inre KoMATI JAINI 
RANGAYYA Mad. 603 
—— 8, 451. Ser Penal Code, 1860, 8. 457 660 


ss, 457, 451—No evidence of any 
precaution to conceal presence —Conviction under 

s be.supported. , 

\wnere there is no evidence of any precaution 
taken by the accused to conceal his presence, -the 
conviction under. s. .457, Penal Code, cannot be 
supported and the verdict must be treated as one of 
house trespass under s. 451. MosasEs Doms v. Em- 
PEROR - Pat.660 
—8, 489-D--Person found in possession of 

instruments or materials for purposes of being used 

for counterfeiting notes—Case, whether covered by 

8.48-D, even if instruments found were not all 

articles required for counterfeiting. f 

The wording of s. 489-D, Penal Code, is very wide 
and would clearly covera case where a person is 
found ia possession of machinery, instruments. or 
materials for the purpose of being used for counter- 
feiting currency notes, even though the machinery, 
instruments or materials so found were not allthe 
articles required for the purpose of counterfeiting. 
Kapur Baksa Waroo v. EMPEROR Sind 591 
s. 498— Word detains’, meaning of. 

The word ‘detains, in s 498, "Penal Code, clearly 
implies some act on the part of the accused by which 
the woman's movements are restrained and this 
again implies unwillingnesson her part. ‘Detention’ 
cannot include persuasion by means of blandishment 
or similar inducements, which would leave the 
woman free to go if she wished. The word ‘detains’ 
cannot be reasonably construed as having reference 
to the husband. Harnam SINGH p. EMPEROR ` 
* Lah. 318 
500. Sez Criminal. aoe ae 

1698, 3 “195 (a. 79 (a) 
Plaint—Amendment Ses Civil res Code,. 
- 1908, O. VI, r. 17 $82 


Pleadings. Ser Practice ° 49 

—Suit against idol— Whether name of idol 
is followed by that of mahant or vice 'vessa ia 
immaterial—Description of title should be taken 
as whole. 

In a suit against an idol, the title- Kegan with 
the name of the shebaic deseribing him 8s manager 
of the said idol and there was some doubt whether 
it was the praper and apt tiile by which the deity 
or the idol gould, be sued or whether if was- an 
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Pleadings—coneld. 
apt title for a claim against the shebait in his 
personal capacity : 

Held, that the mere accident of whose name 
appears first could not possibly determine a matter 
of this gravity. It was the description taken as a 
whole which must determine the matter. The deity 
might have been sued by giving the name of the 
idol aped through so and so, or reversing the order 
so and so as shebait of the deity, either of which 
descriptiĝns would have complied with the rules 
and would have aptly described an action against 
the idol. Dxoxr Sines v,Srt Tuaxor RAGHAYINDRA 
BHAGWAN Pat, 371 


Practice—Court-fee—Presentation of plaint with 
ludicrously inadequate court-fee should not be 
allowed except in exceptronal curcumstances. 
Unless there are exceptional cireumstances such 

as an inability to purchase stamps owing to a 

lack of stock in the depot, the presentation of a 

plaint. with a ludicrously inadequate court- 

fee is a most reprehensible practice. Nivartay BALA 

UHENGIAH v. Busetry SUBBAYYA Mad. 871 

Evidence — Admission of documents—Duty 
of Couris. : 

Judges would be well-advised to discriminate 
between documents which are admissible in evidence 
and are provedand documents which are not, and to 
decline politely the invitations -however tactful or 
however pressing, of Advocatesto accept and exhibit 
on-the record papers in unsorted bundles. Har- 
GHANDRAI GOUMAL v. GOPALDAS PARSBAM Sind 797 
Finding of fact—Interference —Findings 

depending on credibility of witnesses—Subordinate 

Court having opportunity of seeing witnesses —High 

Court, if should interfere. ; 

Held, that wherein a suit for damages for malicious 
prosecution, the issues to be determined depended 
upon the credibility of witnesses, who were put up 
before the Sessions Judge in the alleged malicious 
prosecution, the Subordinate Judge was justified 
and it wag natural, and certainly not wrong, for him 
toexplain his reasons for believing these witnesses 
in contrast with the viewof the Sessions Judge, In 





such a case it was inevitable that reference should have ` 


been made to the decision of the Sessions Judge 
relating to the credibility of the witnesses. 

Held, alsothat their Lordships were not satisfied 
with the reasons given by the High Court for making 
jettison of the findings of the Subordinate Judge, and 
examining the evidence themselves, and deciding 
questions of the credibility of witnesses whom they 
had not seen, in a case where the bearing of the wit- 
nesses, and particularly that of the parties was 
obviously of importance. Bas Mavsr Ram v. San 
OBATURBu UJ PC 196 


—_—— Judgment—Appellate Court not considering 
evidence in all its aspects—Judgment of reversal 
is not proper. ~ 
When the: Judge of the first Appellate Court 

reverses he judgment of the lower Court but has not 


considered the evidence in all its aspects its.judg- - 


ment is not ¢ proper judgment of reversal. ANUKUL 
OHANDRA BHATTAOHARJEE V, SURENDRA Nats BHATTA- 
OHARJEFe ` Cal. 802 
-New case—High Court cannot spell out for 
first tème. . “8 < 
TheHigh Court cannot spell out a new case with- 


believed. Manso Prasan v., GAURI Durr. GANESH LAL 
eae! g Pat. 179 (a) 
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l —~ Pleadings — All material facts should be 


pleaded concisely—Duty of Pleaders, stated. - 

All material facts must be pleaded, but they should 
be pleaded concisely. The pleading stage of asuitis 
the most important stage, for there the foundations 
ought to be so laid that success may be achieved. 
Slackness in pleadings is unfair both to the Courts 
in which they are filed and also to the litigants, 
Judges have many and various cases to deal with 
and it is the duty of the Advocates and Pleaders 
to assist them from the inception of a suit by a 
proper presentation of their cases. It is for Judges 
to decide as between the contesting parties the 
Points raised by the issues; Judges ought not to 
have to find out what the plaintiff's real case is 
as distinct from the one pleaded, and then to find 
out what the defendant's real case is, and then 
decide the matter.- Advocates and Pleaders have a 
duty to their clients to give due attention to their 
cases from the start and not merely when the 
hearing stage is reached, as so many practitioners 
apparently think. The drafting of the pleadings 
is as important, and may frequently be as difficult, 
as the presentation of the case in Court. Good 
pleadings take time, and it is the Pleader’s duty 
to take time over, and to give careful thought - to 
the pleadings which bear his name. Rev, Po Tun », 
Ma Osir h Rang. 49 
——— Procedure — Presentation of plaint with 

palpably in adequate court-fee—Proper course 

to be followed by Court. 

Although when there has been a bona fide mis- 
take in calculating the court-fee, the Oourt will 
ordinarily allow sufficient time to the plaintiff. to 
procure the necessary funds in order to pay. the 
balance, yet such considerations do not arise when 
the plaintiff has shown his contempt for the law by 
putting on his plaint a court-fee which, on no. 
possible view of the rules, would have any real 
The proper course, in 
the event of such an unwarrantable procedure being 
adopted without adequate excuse, is to return the. 
plaint for representation withia 24 hours. NIVARTHY, . 
BALA OHENGIA A v., BUBETTY SUBBAYYA Mad. 871 
Precedents—English Case-law to consider Indian 

Statutes not in. pari materia. 

The citation of English authorities to consider 
Indian Statutes which are not in pari materia. is not 
proper, Mapuao Pgasap ».Gaurr Durt GANESA Lan 

i Dans Pat, 179 (b) 
Principle of stare decisis— Applicability of. 

Principles of stare decisis do not apply and the ` 
Courts are not precluded from giving effect to 
what they consider to bs the law when security of” 
title ‘is not affected and: no injustice results from 
so doing. RAMDAYAL 9. SHB9DAYAL ,* Nag. 128 FB 
Pre-emption—Consideratton of question -whether. 

‘there is sale of doubtful right --Person out of ` 

possession, whether enough to make a right doubtful. 

When considering the question of whether there ig . 
a sale of a doubtful right, no definite rule can: be laid 
down for determining in what cases sucha right 
must be held to be doubtful. The mere circumstance 
that a person is out of possession is not enough to 
make a right doubtful. ABDUL HAFIZ v. MANOHAR 
Lan : Oudh 604 
Covenant for—If can be enforced by a 

representative against a representative. e ; 

A covenant for pre-emption is not a restrictive. 
Covenant in that sensa of the term. Such a covens 
ant, cannot therefore. beenforced by .a representa«. 
tive of the covenantes against a representative, “of. 
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the covenantot. HARIDHAN CHATTERJEE v. SAILABALA 

EBI Cal. 750 
—=—— Plaintiff alleging himself co-sharer—Denial 

by defendani—Entry of plaintiff's name in khewat 

—Whether prima facie evidence of existing title. 

Ifa plaintiff sues for pre-emption on the ground 
that heis a co-sharer in such a mohal or in such 
a village, and there is a bare denial or non-admission 
by the defendant, it is not his duty to bring evidence 
beyond the contents of the khewat, generation after 
generation, until one reaches some document show- 
ing transfer or until one reaches the first settlement 
to Show title. The denial contained in the written 
statement is meant to be nothing more than a denial 
that the plaintiff was entered as a co-sharer in the 
particular village. An entry in the khewat is prima 
facie evidence that there is an existing title and the 
defendant's objection is met by such an entry, 
ABDUL Hariz vy Manowar LAL Oudh 604 

Suit for— Purchase simultaneous with 
purchase of house in dispute, if can defeat pre- 

emptor’s title. 6 

The vendee can defeat the rights of the pre-emptor 
by acquiriig other property which give him an equal 
right with the pre-emptor after his first purchase but 
beforethe institution of the suit. Similarly a pur- 
chase of property after the institution of the suit, 
which has the effect of giving the vendee an equal 
right cf pre-emption with the pre-emptor, is sufficient 
to"defeat the suit. Therefore there can be no reason 
why’a purchase, simultaneous with the purchase of the 
house in dispute, should not defeat the pre-emptor's 
title. It cannot be said that at the moment of the 
purchase the pre-emptor hadany right of pre-emption 
over the property claimed, superior to that ofthe 
vendee and, unless he can show that he had the 
burdenlying upon him, the suit must fail. If the 
vendes cari“defeat X's claim (by buying property 
prior or subsequent to the. institution of the suit) he 
ean defeat it by buying such other property 
simultaneously with the property in dispute, KEWAL 
Kersaan v. JAIN BROTHER 300D, LUDHIANA Lah, 721 
Presidency Towns Insolvency Act (lll of 1909), 

8. 30—Creditor obtaining award against debtor and 
sureties after debtor's insolvency—Vontract of 
suretyship merges into award— Rights of creditor 
against surety, whether affected by subsequent 
composition or annulment of insoluency—Creditor, 
if can execute award dgainst surety. 

Where a creditor, after the insolvencey of the 
debtor, proceeds against him and the sureties for 
thd realisation of the debt and an award is drawn 
up without any objection from the debtor, the con- 
tract of suretyship is by the award merged into 
the’ award so that as and from the date of ths 
award the rights*,wliich the creditor has against 
the sureties are rights under the award and not 
tinder the contract of suretyship Anything done 
subsequently in the way of composition between the 
debtor and his creditors or the annulment of the 
insolvency proceedings, makes no difference to those 
rights nor does it operate to absolve sureties’ 
liability under the award. They are rights which 
were vested in the creditor quite independently of 
the’ insolvency proceedings and are not affected by che 
provisions of s. 30, Presidency Towns Insolvency Act, 
and if the debt under the award has been duly 
proved in the insolvency proceedings, the creditor is 

eentitled to put the award into execution and have 
it executed ‘against the sureties, SatTyenpaa LAL 
Oxoybaury v, SADARGHAT Usnas Oo-Orzaative BANK, 
yt. Gal, 766 
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Presumption. Sem Evidence Act, 1872, 5.114 717 

Principal and agent—Sutz for accounts—Agent 
entitled to nhare of profits—Interest on principal, 
if can be charged in taking accounts. ; 

The ordinary rule of law, is that as between 
partners or between the principal and an agent who 
is paid for his services by a share of the profits of 
the business, interest on capital is uot to be charged 
in taking accounts unless there is some agreement - 
to that effect. K 

An agreement between the principal and agent 
provided that ‘interest expenditure’ was to US allow- 
ed before profit was ascertained: 

Heid, that the parties meant to exclude only the 
payments actually made by way of interest to 
strangers and not that the interest on capital in- 
vested by the principal was to be allowed: before 
ascertainment of profit. V.N. SUBRAMANIA IYER v. 
K. M. S. R. M. KANNAPPA OBETTI Mad. 82 


Suit for accounts—At date of termination 
of agency certain realisable assets not realised 
due to laches on part of principal or subsequent 
agent--Agent, whether entitled to have credit for 
such assets in calculation of profits. 

Where on the date of the agent's leaving the 
business particular outstandings arising out of 
credit transactions during the period of agency 
were really realisable assets the mere fact that by ` 
reason of subsequent events, 4. e., either on account 
of change in the situation of the debtors or because 
of laches or negligence on the part ofthe principal . 
or his agents in making the collections, some of 
these outstandings have not been realised, should 
not be insisted on to the prejudice of the agent 
even in calculating profits in taking accounts be- 
tween principal and agent. V.N. Suppamanra IYEB 
v. K., M. S, R. M. Kannappa OHBTTI Mad. 82 


Privy Councli—Concurrent findings on question 
of fact. 

Where the case is clear, the Privy Qouncil will 
not disturb concurrent judgments of the Court 
below on pure questions of fact. Oster Kwsxu 
BERBE v. Ooznz Kopina KARIKABI PC194 

Hractice—Concurrens findings of  fact— 

Courts in India minutely scrutinizing voluminous 

and contradictory evidence on question of person's 

conversion—Privy Council, interference by. 

Where before arriving at a findings that the 
Raja had not been converted to Islam and had 
not married the plaintiff's mother, both Courts in 
India subjected to a painstaking and a minute 
and accurate scrutiny the voluminous and con- 
tradictory evidence bearing upon the personal 
history of the Raja: 

Held, that taking into consideration the fact that 
much must depend*on the view taken as to such a 
man’s conversion to Islam, openly avowed and follow- 
ed by marriage toa Muslim lady, being & matter of 
intensé public interest, considerable importance and 
wide notoriety; the opinion of the Judges of the 
province upon such a matter not being lightly to be 
dibregarded—all the less so when two of then were 
Muslims, thsre was strong reason in the.case why 
their Lordships should be slow to departsfrom the 
rule of practice which, though not a rule of law nor 
a rigid rule, plays au important part in theexarcige 
of the prerogative—that concurrent findings of fact 
would not be disturbed, Kuro.apatt v, AMAR IKBISUNA 
Narain SINGH “PO 662 
————Practice—Suit for, adminiatration—Accounta 

—Board does not embark on minute examination 

of detatis. . 

Ji isnot the practice of Judicial Commities of 

` 
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the. Privy Council to embark ona minute examina- Judge under s. 4 is subject to appeal under s. 75 
tion ofthe details of accounts which were subjected and cannot thus be səid tobe final, KAKU BINGH 


to acareful scrutiny by the Courts below, exceptin v. SARB KRISHAN Lah. 63. 
cases where some recognised principle of accounting ————$8. 28,53, 54 —Power of secured creditor 
or rule of law has been violated, ArisuKenaL ot realize his security, whether authorises him to 
Basarnas v, NATVARLAL IO HARAM DESAI POeES85 secure si and out Hen equity o redemption 
: A ; i nt, in satisfaction of his own charge 
Promissory note—Consideration — Presumption— from aneo vone y : 
ks arak admitting signature but gesrekan that he Lara sale during pendency of insolvency: 
: did not sign nole- in condition in which it ts filed Th a : : ; 
Pias ; mir H e power of a secured creditor to realise his 
b rag must show thatit is not what it appeared security does not authorise him to secure an out 


: h | A : i AS agi 
Production of the promissory noteiteelh once the BN, 0t sale of the equity of redemption in sais 
signature is proved or admitted, shifts the burden to redémption after adjudication vests in the Court 
the maker. Consideration is presumed in the case of under s. 28 (2), Provincial Insolvency Act, sad 
negotiable. instruments and. need not be proved thereafter the insolvent becomes ‘wholly incompe- 
independently. as in the case of an ordinary suit tent to deal with the property. “To be able to dis- 
founded: upon contract. Circumstances may, of pose of interest in the property, the transferor 
course, exist which would weaken the ordinary pre- augst have aubsistive interest in it. When the in- 
sumption-that a negotiable instrument has been exe- terest devolves on somebody else by operation of 
euted for value received, and when all the facta law, it cannot validly be transferred by the 
are beforé the Court, the presumption raised by s. 118 person after he is divested of it, Since by te 
of the Negotiable Instruments Act, may be rebutted 6f gub-s 7 of 6. 28 the order of adjudication relates 
and the burden of proof shifted back to -the plaintiff. back to and takes effect from the date of the 
Itis, however, in plain contravention of the statute to presentation of the petition under which it is 
ignore the presumption raised in the first instance. made, the transfer made by the insolvent during 
Consequently, if the plaiatiff sues ona promissory the pendency of the insolvency proceedings must be 
note, and the defendant admits, or has had proved: Pronounced to be void and inoperative. KASHINATH 
against him conclusively his signature and-or his v. GANESH ji Nag.172 
thumb impression on the promissory note, but the i s. 34. (2), Sex Co-operative Sozieties Act 
defendant asserts that he did notsign the promissory ~ 1912 ss. 42 (b) 21 P i 632 
note-in the condition in which it is filed, the burden —-3.37—Application by Receiver for annii- 
of proof is on the defendant to show that the pro- . PP y 





: eer f ` ment of adjudication—Court annulling adjudication 
hana NA AN TN Picea, it ap pored o bss; oe and ordering sule of property in Receivers hands 
| g. for distribution of proceeds among creditora—No 
Provincial Insolvency Act (V of 1920), ss. 753 vesting order under s. 37—Reverter held was aubject 
—Subordinate Court of First and Second Class to condition to distribute proceeds among creditors, 

_ invested with insolvency powers is subordinate to A Receiver applied to the Court to annul the 
` District Court for purposes of appeal under s.7a— adjudication and the adjudication was annulled, 
High Court cannot entertain appeal from order of ‘There’was no vesting order made and no person 

` euch Court. éppointed under `s. 37, Provincial Insolvency Act, 


` The Subordinate Court whether of the First orthe or at all. The application to annul asked that 
Second Class, is a subordinate Oourtto a District “the property of the insolvents be ordered to vest 
Court within the meaning of s. 3, Provincial Insol- in the Keceiver as before.” The order as published 
vency Actin relation tothe investment of powersby in the Gazette wasa simple annulment order as 
the Local Government, and though such Court follows: “.......... se. Order that the adjudication 
exercises jurisdiction concurrent with the District- ie annulled subject to the property in the hands 
Court, it does not cease to be subordinate Uourt forthe of the Receiver which will be sold and assets will 
purpose of appeal under s. 75; ao appeal therefore be distributed amongst the scheduled creditors. 
from an order made by such Subordinate Oourt would The former insolvents asked for the return of their 
lie to the District Court and the High’ Uourt has no movable property and account books in the hands 
jurisdiction to entertain it. MooLoman Duarampas of the Receiver : h 
y. Lat SING I Sind 757 Heid, that the reverter was subject to the condi- 
-8. 4 (2)— Decision under, if binding on tion that the property would be sold and proceeds 
person who was not claimant before Insolvency would bedistributed among the creditors and it 
` Court, as judgment in rem under 3.41, Boidence was all that was necessary. MRGHAJI v. V. D. Bujaka 





“Act (Lof 1872). h : Nag. 316 
< Accordings to 8. 4 (2), Provincial Insolvency Act ————S. 51—Attaching creditor and other decree- 
the decision under s. 4 is only binding on the holders stand on same footing. $ y 

debtor and the debtor's estateon the one hand and Nodietinction can be made between an attaching 


the claimants against him or itor personsclaiming creditor and other decree-holders, so far as s, 51, Pro- 
under them. The decision is only binding on the vincial Insolvency Act, is concermed, SomAvarapy 
insolvent and the claimants againsthim. aA person BALARAMI REDDI V. OFFIOIAL REOZIVER, NELLORE 


who was a@mittedly not a claimant before the La- _,, Had. 441 
solvency Uours but merely appeared as a witness ——— 5, 51—“Benefit of execution” — Decree- 
in the ¢ngolvenoy proceedings, cannot come within holder, if:can retain costs from money realized 
the purview of sub-s. 2 of s. 4, Provincial Insol- by execution sale after admission of insolvency e 
vency Act. The language of s. 41, Hvidense act, petition, AE 

élso shows that a, decision of this kind was not Theexpression “benefit of the execution” in s. 51, 


iigended to be covered by the provisions of tha Provincial Insolvency Act, cannot be so construed as 
section, That section applies to final judgments, fo cover the net realization in execution after paying 
orders or decrees. The decision of the Insolvency the costs, Consequently a decree-holder is not entitl- 
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ed to retain the costs out of. the money realized by 
him in the course ofthe execution by sale held after 
the date of the admission of the petition. Somavarapu 
BALARAMI REDDI v. OrrictaL RECEIVER, NELLORE 
“Mad 441 
—$. 53— Onus to prove want of good faith. 
-~The onus to prove want of good faith on the 
part -of the transferee is on the Keceiver. NAGENDRA 
Nara Kan SARKAR v. Framarua Nata Gusa — - 
Cal. 635 


s. 53—Preferential transfer to one creditor 
in satisfaction of existing debt due to him—Purpose 
of transferee only to secure his own debt and pro- 
perty not worth much more than amount of such 
debt— Transfer, if fraudulent. 

Where the transfers are sought to be avoided not 
under s. 54 but unders. 43, Provincial Insolvency 
Act, a preferential transfer of property to one 
creditor in satisfaction of an existing: dept due to 
him is not fraudulent; as to other creditors, 
although the debtor in making the transfer in- 
tended to defeat the claims, and the transferee had 
knowledge of such intention, if the @nly purpose of 
the latter is to secure his own debt and the prop- 
erty is not worth materially more than the amount 
of hig debt. NAGENDRA Nata Kar SARKAR v. PRAMATHA 
Nata Guga Cal. 635 
38,53, 54—Transfer made after presenta- 
- tion of creditors’ petition on which order of 
: Sani ads is made, whether covered by a. 53 

or 8. 54. i 

Sections 53 and 54 of the Provincial Insolvency 
Act deal with transfer which is: voidable at the 
option of the creditors. The transfer made after 
the presentation of the creditors’ petition on which 
an order of adjudication was passed, is void ab 
initio and is not covered by s. 530rs, 54, KASHINATH 
Ve GANESH i Ni Nag. 172 
mim B G1—Priority of debts—Policy of in- 
- solvency law — Joint Hindu family—ather and 
: gon adjudicated insolvents by one order — Creditor 
` holding debt incurred by father as manager, if 

has priority over debts of son. 

- It is the policy of the insolvency law to distribute 

the estate among the creditors fairly and unless a 

preference was given by the Act to any particular 

debt, no priority can legitimately be claimed ın regard 
to thé same. 

There is a great deal of difference between the 
power’ of disposal in a property and the property 
itself, The former does, but the latter does not, vest 
in the Official Keceiver on the father’s adjudication. 
The father's power of disposal would cease to exist as 
soon as son's property comes on his insolventy to vest 
in the Official eceiver, 

*-Consequently, a creditor -in insolvency, holding a 

debt which is free from any taint of immorality or 

illegality incurred by a father as manager of a joint 

Hindu tamily, cannot claim priority overthe debts 

incurred by a son who was a junior member of the 

jomt family when both the father and the son were 
adjudicated iusdlvents by one order, TiUMBALAM 

Goory Tu IMMIAs v, OFFIOIAL KEOEIVER, BELLARY 

: Mad. 693 

s. 75. Sez Provincial Insolvency Act, 1920, 

d 757 




















8. 78 (2). Sem Civil Procedure Code, 1908, 
s. 48 337 
mn 8.°78 (2)—Exzecution of decree—S. 78(2), if 
extends limitation — Benefit of 2.78, if exhausted 
-once it is made use of. 
' The language of s. 78 (2% Provincial Insolvency 
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Act, is comprehensive enough to affect and control. 
the computaticn of the period of time limited, 
whether by s. 48, Oivil Procedure Code, the 
Limitation Acb, or any other statute.” The 
time during which the insolvency was pending 
must be excluded in computing the period: of 
limitatioa for execution of a decree by whatever, 
statute that period might have been fixed. Within 
the enlarged time so obtained, it is opef to ‘the 
decree-holder to make any number of agplications 
each one of which again has to be tested by refer- 
ence to Art. 182, Limitation Act. KALYANASUNDARAM 
FILLAI v, VAITHILINGA VANNIAR Mad, 337 
Provincial Small Cause Courts Act. (IX of- 
1887), s. 7, Proviso—Security — Security not 
aeposited with upplication—E fect of. aie, 
When security was not deposited along with the 
application for setting aside an ex parte deeree 
but some days later, the application must be taken 
to have been presented in law on the day when the. 
security was deposited. Where the application was 
made and security was furnished within 30 days,’ 
there is substantial compliance with s. 17, of Pio- 
vincial Smali Gause Courts Act, as amended, and 
the applicant need not file another application pray- 
ing for the acceptance of the security. QABUL SINGA 
v JAI PRAKASH All, 691 
——— Son. Il, Art. 34— Mutual Insurance Qom- 
pany insuring to ats members money for ceremonies 
“under Articles of. :Association—Suit by Company 
Jor refund of amount overpaid—Whether triable 
by Smali Cause Court. Nene 
. Asuit on a policy of insurance means a suit arising 
out of a contract of insurance. bobs ss 
The plaintiff wasa Mutual Life Insurance Com- 
pany which, had various classes of business. Accorde 
ing to the Articles of Association the monthly sub- 
scriptions obtained from members of a certain class 
were divided among the members who had a ceremony 
after deducting <0 per cent. for the reserve. The 
Articles of Association, however, permited twice as 
much to be paid in advance toany member on the 
occasion of the ceremony. The plaintiff alleging’ 
that a larger amount was paid toa member, than he 
was entitled to receive undera clause in the Articles 
of Association, brought a suit against themember fo 
the refund of the amount overpaid : 2 
Held, that the suit was on a policy of insurance and 
therefure, was not cognizable by a Uourb of Small 
Uauses. PUNJAB MUTUAL Lire INSURANOE Oo. v. GOPAL 
Singa BHATIA : Lah, 843 
Punjab Gourts: Act \Viof 1918)—Notifications 
“ander—Notifications Nos. 510 and 671 of lesd9— 
~ Applicability to N-W. F. P. | ` 
Notutications Nos. 570 and 571 of 1889, under the 
Punjab Vourts Act, directing that the Divisional 
Vourts should be deemed to be the District Court 
for the purposes of ‘the Succession Act? are incon- 
Sistent with the N-W., FP. Po Courts - Regulation 
which abolished Divisional Courts, These notitica- 
tions, therefore, ceased to have any effect when the 
N.-W. F. P. Courts Regulation was passed. A 
NAND v. PARKABJA NAND USANAYA Lat ` „Pesh. 657 
s. 41—Hact of adoption disproved —Cerii- 
ficate asto custom of adoption cannot be granted, 
Where the finding of factis „that there was no 
adoption, no certificate should Qe granted as.regards 
what the custom of adoption was. Asa” RAM v. 
FATIMA BEGAM : Lah "8538 
Funjab Deptors' Protection Act (li of -1936), 
S. 10—#ruit of garden, whether truble to attach 
ment. i a Ne D KG 
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Fruit ofthe garden must be regarded as a crop: 


within the meaning of s. 10, Punjab Debtors’ Pro- 
tection Act and is, therefore, not liable ‘to attach- 
ment. Lat Sines v. DISTRICT OFFIOIAL REOBIVER 
Lah 654 
Punjab Limitation (Custom) Act (1 of 1920), 

Art. 1— Person not in evistence 

alienation, if can challenge it. 

An alienation of ancestral property cimnot be 
challenged by a descendant who did not existon the 
date of the alienation. Fem OHUNI Lan RALI Ram v. 
‘ALTAP-UL RAHMAN Lah. 451 
Rateable distributlon. Sex Civil Procedure Code, 

1908, 5. 73 444 


Recelver—Administration suit between mortgagors 

-Court administering estate through Recetver— 

Priority of mortgages already created, if can be 

altered in favour of debts incurred bu Receiver 

under its orders except in cases of salvees—Question 
of _ priority, how to be decided. 

Under the Transfer of Property Act, a mortgage is 
a transfer of an interest in specific immovable prop- 
erty for the purpose of securing the payment of 
money advanced or to be advanced by way of loan, 
etc, etc Therefore, after a mortgage has been 
created, what is left in the owner of the property 
is his original full rights minus the right which 
he bas already transferred in favour of the mort- 
gagee, and if thereafter the property of the owner 
comes under the administration of a Oourt and the 
Court administers it through a Receiver, what is 


being administered is not- the entire interest of: 


the owner but only what is left in him after his 
transfer in favour of the mortgagee. What has 
already been transferred is not thesubject-matter of 
administrution and is therefore not under the con- 
trol of the Court. Consequently a Court while ad- 
ministering an estate through a Receiver has no 


power to order that the priority of the mortgages. 
already created on the estate should be altered in. 


favour of a debt incurred by the Receiver under 
its orders except in favour of aalvees. It makes no 
difference that the money was utilized by the 
Receiver towards the payment of the instalment of 
the. decree-holders. The proper course would plain- 
ly be to allow the creditors to -proceed with their 
execution and face proceedings in which the ques- 
tion of priority could, in the ordinary course be 
décided by an order having the force of a decree 
and thus subject to appeal. The question of 
priority, to say the least, is controversial and ought 
to be decided in the ordinary way andnot in a 
summary proceeding for leave under the inherent 
powers of a Court taken by a mortgagee decree- 
holder to’ execute the decree against the property 
in the handg of a Receiver appointed by the Court 
in administration guit between the mortgagors 
inter -ae .SourENpRA Monan Sinna y. KUMAR 
JOGENDRA NARAIN SINAR Pat. 770 


. 

—— Agreement to receive interesat — Decree 
declaring ` charge on property and lien on firein- 
surance “policies but providing no interest on 
decretal amount —Decree-holder appointed Receiver 
of Property andto collect insurance money—Very 
low offers made by Insurance Companies — 
-Judgment-gebtor expecting higher offers and asking 
Reeeiver to wait, and in consideration agreeing to 
pay interest on decretal amount — Agreement not 
communicated to Court—Receiver claiming interest 
after realising money but Court dtsallowing it— 

„Suit by him for interest based on agreement—There. 
i s 
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was held fraudon Court as agreement was kept 

nee its knowledge and agreement was not enforce- 

able, 

No secret agreement can be enforceable which put 
the Receiver in a position which might affect his advice 
to the Court and consequently the Oourt’s decision 
as to whether time should be granted. 

A compromise decree passed in a suit declared a‘ 
charge on certain properties and a lien on fire 
jngurance money to be obtained under some policies. 
The decree did not: provide for interest on decretal 
amount. The decree-holder was appointed as Receiver. 
to take charge of the property and to collect the fire 
insurance money. The Insurance Companies in the 
eourse of these proceedings made offers of certain 
amounts in respect of the policies. The judgment- 
debtor, however, expected a still better offer and 
therefore requested the Receiver by a letter to wait 
for some time and in consideration agreed to pay 
the decretal amount with interest at certain rate, 
This agreement was accepted by the Receiver but was 
not communicated to the Court. When the money: 
was recovered and paid into the Court, the deeree- 
holder Receiver asked the Oourt to be allowed to 
deduct interest according to the agreement but this 
was disallowed. He then filed a suit to recover the 
interest under the agreement : 

Held, that as the Receiver undoubtedly got something 
more by way of interest out of the agreement to which 
he was not entitled under the decree, it was his 
plain duty to report the agreement to the Court and 
get itratified by the Court The act of the Receiver 
in keeping the agreement from the knowledge of the 
Court was clearly afraud on the Oourt and the agree- 
ment was not enforceable by law. A. M. M. R.M: 
Cuerryar Frem v. Saw Ev Hoxg Rang. 868 
Registration Act (XVI of 1908), s. 17—Document 

purporting to vary rent of land held under register- 

ed lease must be registered. 

If one wishes to vary the rent on which the 
land is held under a registered lease, it should be 
by a registered instrument whether the previous 
leage was compulsorily registrable or not. KAMINI 
Dasr y. HARI Papa Durr Cal, 62 
8.17 (1) (b)— Amendment of Registration 

Act by Act XXI of 1929—S. 17 (1) (b), applicability 

to Berar—Notification No. 3510-B by Governor- 

General in-Council, issued in 1913, whether ultra 

vires—Award, if compulsorily registrable under 

a. 17 (1) (b). É ; 

Notification No. 3510-B issued in |1913, by the 
Governor-General-in-Council, stating that not only 
should the enactments specified in the Schedule 
(which included the unamended Registration Act of 
1908) apply to Berar but also those enactments 
subject to any amendments to whith the enact- 
ments arefor the time being subject in the Cen- 
tral Provinces, is not ultra vires. It is not entire- 
ly impossible though the construction is strained, to 
read cl, 4 of the Indian ‘Foreign Jurisdiction) 
Order in Oouncil 1902 as mening that the 
Governor-General-in-Council may, if he thinks ft, 
and if that is the more convenient way of intro- 
ducing modifications of existing laws into Berar, 
(as indeed it is), pass general administrative 
measure. There is nothing inherently wrong in it. , 
As a matter of broad practice, Berar is governed 
along with the Central Provinces ase one large 
administrative unit although legally and technically 
jt is entirely separate, and, in generat, laws which 
obtain in the Centrale Provinces are introduced 
almost automatically into Berar as A mere routing 4 
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of administration. Therefore this is clearly the 
more convenient way of dealing with amending 
enactments. When Courts find in vogue a long con- 
tinued practice which has been followed without 
quéstion or objection for a number of years and 
which has affected for better or for worse the lives and 
properties of countless numbers of people, it behoves 
them, if that be at all possible, to try and find a 
legal originfor it. Consequently, the amendment of 
1929 to s. 17; Registration Act. can be regarded as 
légally applicable ‘to Berar and therefore award is 
compulsorily: registrable under s., 17 (1) (b). 
Movatimap AZzIZULLA Kuan v. Mopammap NOORULLA 
Kaan - , Nag. 845 FB 
+ 88:17 (1) (b), 49—Unregistered award, 
-leffect ‘of — Whether requires registration, when 
i gsed Jor purposes of filing under Civil’ Procedure 
“Code )Act V of 1908), Sch IT, Para 20. 

There: is no law which. requires an award to be 


registered before it can operate as an award in the’ 


same’ sense as the Transfer of Property Act re- 
quires’ the registration of sales @nd mortgages 
dealing with immovable property of the value of 
ore. hundred rupees and more. An unregistered 
award is not therefore invalid for all purposes. 
The only drawbacks attached to it are those men- 
tioned in s. 49 of the Registration Act, that is to 
say, it cannot be used to “affect any immovable 
property comprised therein" and it cannot be re- 
ceived “as evidence of any transaction affecting 
such property." The mere filing of an award 
under para. 20 of Sch. IF, Civil Procedure Code, 
does not merely form a document which forms part 
of 2 judicial proceeding but it affects immovable pro- 
perty comprised in the award and therefore requires 
fegistration when it is used forthe purpose of being 
filed under para. 20, Monammap ÅZIZULLAH Kuan ». 
Monammap NOORULLA KHAN Nag. 845 FB 
8.17 (2). Sez- Bengal Regulation, 1925, s. 2 
2 . 808 
a 8. 17 (2) (xN— Words ‘purporting to 
: extinguish’, interpretation of— Words in receipt to 
- the effect that whole mortgage debt had been paid— 
: Words do not purport to eatinguish mortgage and 
~ receipt ts not compulsorily registrable, 

` The worde “purport to extinguish” in s. 17 (2) (zi), 
Registration Act, cannot be interpreted as being 
equivalent to the words “have the effect of extin- 
guishing”. Where therefore, the words used in a 
receipt are to the effect that the whole of the mort- 
gage debt had been paid, the words cannot be taken 
to be expressly purporting the extinction of the mort- 
gage deed ard the receipt is not compulsorily 
yegistrable. Kirra Devi v. ARJAN Sinan Lah. 168 
»—— — 88. 34, 38 — Sub Registrar visiting 
~ executant on*sommission and getiing his admission 
- asto execution—Date of visit, if has bearing on 
- provisions of 8. 34, 

: Where the Sub-Registraron commission visited the 
village of the executant and obtained her admission 
of execution, th date of his doing so under a. 38, 
Registration Act, has no bearing on the provision in 
s. 34 which is for persone not exempt from appearing 
under that section to appear before the Sub-Regis- 
trar. GURAJPAL SINGH ©. PANOSAITI AKAARA 


All. 270 

s. 49. BEE Act, 1908, 

a. 17 (1) €b) 845FB 

Religious endowment—Alienation of trustipro- 
perty—Povers of trustee, 

z Notwithstanding that property devoted to religious 

e Purposes ie, asa rule, inblienable, it is well-settled 
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law that a trustee has power to incur debte and to 3 
alienate the trust property to the same extent as the“ 
manager of an infant heir. His alienations can be 
justified by proof of necessity for the preservation of- 
the endowment or institution. oe > 
Where the disposition by the trustee is of the 
“math and its properties" (which apparently means 
the institution itself), it is wholly void and would in 
law pass no title, with the result, that the possession 
of the assignee would be adverse from the moment” 
of the attempted assignment. Where the assignment’ 
isof one or more of the properties of the math, as. 
distinguished from the institution, adverse possession- 
will commenceto run from the cessation of the office 
of the alienating mahant. The reason is, that though. 
the grant purports to be for a longer period, ‘it is 
good to the extent of-the mahant's interest, “so that 
no question of adverse possession can arise during 
the period when the grant is effective. Ifa suit by 
the predecessor is barred,-his right is extinguished and 
the succeeding trustee is equally without title. When, 
the disposition amounts to a negation cf the truat, 
the statute would run from the very date of the, 
alienation. ALAM Kaan Sanipy. KARUPPANNASWAMI 
Napan Mad, 88 


Res Judicata. Sge Civil Procedure Code, 1908, 2 = 





Applicability to consent. decree 
“No proposition can be laid down that a consent 
decree can never operate as res judicata in a sube 
sequent suit. Onthe other hand a consent decree ia 
binding upon the parties and would operate as 
res judicata in a subsequent suit unless there are 
some special reasons for holding that the compromise 
and decree were void, ck 
In the previous suit the custom of dhardhura was 
pleaded by the plaintiff and denied by the defendant 
so that anissueon the custom did arise in the case 
which was subsequently compromised by the parties 
and a decree was passed on the compromise: i 
Held, that the decree acted as res judicata on the: 
issue of thecustom dhardhura between the rapregénta- 
tives-in-interest of the parties in the previous suit, 
Pasupat Prarar Sines y. Unpar Buan Pratap SINGH 
Oudh 808 
Court which tried previous suit must. bé 
competent to try subsequent suit, : : 
The Small Cause Court is not competent to try a 
suit for maintenance and therefore, its decision in a 
previous suit cannot be res judicata in a subsequent 
maintenance suit filed on the reguiar side, although 
the same Judge presides over both the Oourts, 
KRISHNAJI v. ANUSUYA Bat Nag. 689 


—Former decree held res judicata—Admission 
of document by Counsel held did not make former 
decree consent decree. i 
Held, that the plaintif was bound by res judicata 

by the findings in the former suit to the effect. 

that the plaintiff's predecessor had granted. the 

Ohak to the predecessor of the defendant by patta 

dated March 11, 1859, that the original, patta was 

lost and the secondary evidence thereof waa ad- 
missible and duly proved and that the patsa con- 
ferred heritable rights in the Chak on. the 

grantee. . .° g 
Held, also that the plaintiff in thes former, suit. 

was bound by the admission of the genuineness of 

the documents in question by his Conosel and that 
this fact did, not make the former decree a con- 
sent decree. AMAR KRISHNA NARAIN Sines 9. Nazir 


N ` ° Qudh 821 
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< Question which could have been raised- not 

ratsed—Party cannot raise it in subsequent suit 
between same parties, 

-Where a point was not raised by the defendant 
in the-previonus suit though it could have been 
raised, the question cannot be raised in the sub- 
sequent suit between the same parties because it is 
reg judicata against the defendant. MOHAMMAD 
Tewain v. Hra LAL All, 432 
Review. Ser Civil Procedure Code, 1908, O, XLVII, 


D a a 33 
Revision, Sene Oivil Procedure Oode, 1908, s. 115 

Ze 378,576, 837 
——»—-Classification of suit for purposes of 
~éourt-fee, decision thereon adverse to plaintif — 
| Revision -Hes. 


“Where the decision of the Court below on the 


question of the classification of the suit has been 
adverse’ to the plaintiff,- High Oourt has jurisdiction 
to enter into this question in revision. SITAL Pragap 
Sau v. Raspas San Pat. 281 
: Order of Court unjustifiable and perverse 
- Revision held maintainable. 

Even though a Judge has decided a question 
of fact or law erroneously, it gives the High Court 
rio jurisdiction to disturb his judgment or order. 
But when the High Court finds that the order made 
by the Judge is one which is entirely and abso- 
Tutely unjustifiable and is almost perverse, it has 
jurisdiction to revise the order: DRokKI SINGH v. 
Ser THAKUR PAGRAVINDRA BAAGWAN Pat. 371 


Santhal Parganas Regulation (Ill of 1872) 
. Applicability. 

All Qourts exercising jurisdiction in Santhal 
Parganas are bound by the provisions of Santhal 
Parganas Regulation ILI of 1872. Sourznpra MOBAN 
BINHA v. KUMAR JOGENDRA Narain Sinsa = Pat. 770 
Scheduled Districts Act (XIV of 1874, s. 8— 

“Other territory”, meaning of, 

- The words “other territory ” referred to in a, 6, 
Scheduled Districts Act do not apply to territories 
outside British India. Wari Sean v. ak EE 
S esh. 99 


Second appeal — Custom— Finding based on 

‘evidence, cannot be reversed in second appeal, 

-If the finding of the Court below that the custom 
has. not been proved was in accordance with the 
weight of evidence, it is quite impossible for the 
High Ccurt in second appeal to reverse such a 
finding, Bienunatu JATI v, Ram Lagan JATI 
> ; All. 471 
Question of fact — Omission of lower 

-Appellate Court to mention certain piece of 

evidence, whether ground for interference. 

“No second appeal has any chance of success 
where the only ground of appeal is that the lower 
Appellate Court has omitted to mention this or 
that piece of evidence. The Legislature rightly or 
wrougiy has decided that the first Appellate Court 
is to be frusted and it behoves first appellate 
Judges tq, bear in mind the fact that their findings 
of fact are: conclusive and that they therefore have 
a gr@pt responsibility and should be especially 
careful in such cases. If they are not, it may bea 
mattex for administrative discipline but a second 
Appellate Gourt cannot put the matter right in 
second appeal.. Map:opass GuLaspas FIRM v. 
APPAJI RAOJI JADHAO : Nag. 492 
: Question of fact—Question, whether custom 
- applicable to parties is established is one of fact. 

The question whether a custom, applicable to the 
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parties concerned, has been estublishéd’ is stricfly 
speaking, a pure question of fact determinable upon 
the evidence given in the case. And in the absence 
of any evidence, it would not be proper to interfere 
in second appeal with the finding of the lower-Ap- 
pellate Court regarding the alleged custom. 
LACHHAM SINGH MANGAL D. JHAGAR SINGH MANRAL 

All. 38 
Question of law raised in Court of last 

resort for first time—Plea, if can be entertained, 

When a question of law is raised for the first-time 
ina Oourt of last resort upon the construction of a: 
document or upon facts, either admitted or proved’ 
beyond controversy, it is not only competent but ex-" 
pedient in the interests of justiceto entertain in the- 
plea. ABDUL HAFIZ ù, MANOHAR Lat Oudh 604. 
Question whether entry in settlement rent 
roll is conclusive and whether party can prove it 

to be incorrect, is question of law. oF 

When an obvious point of law’ has arisen,” the 
practice of the lower Appellate Courts of attempt-- 
ing to shut ®ut a second sppeal by the use of. 
language designed to clothe a decision on & ques- 
tion of law with the appearance of a finding of fact’ 
should be deprecated. The question whether an 
entry of rent in the settlement rent roll is conclusive 
or whether a party can prove by evidence that it is 
incorrect, is undoubtedly a point of law, anda 
party is perfectly competent to raise this question 
in second appeal, SIDHAKAMAL RAMANUS Das v. 
BaTaKRIsuNa MAHAPATRA Pat. A28 
Set-off. Ses Oivil Procedure Code, 1908, O, XXI, 

T. 18 è 61 
Slander. Sen Tort 237 
Specific Relief Act (1 of 1877), s. 39. Sze 
- Specific Relief Act, 1877, s. 42 746FB 
——8. 42 — Suit by creditor against another 

restraining latter from attaching property which 

former had previously attached, if maintainable— 

Suit by one creditor against another for declaration 

that latter is not entitled to attach property, his 

decree being collusive—Suit held not maintainable 

—Proper relief stated. 

It is open to a judgment-creditor fo files suitto 
restrain another creditor from seeking to enforce 
the latter creditor's judgment against property 
which the former creditor is attaching or has 
attached, 

But the Court will not grant an injunction un- 
less there is some evidence that the plaintiff's right 
is in danger or is threatened. If a plaintiff judg~ 
ment-creditor were seeking to restrain a defendant 
from sharing in the benefit of attachment of 
property which has not been sold, it would ba 
necessary to provide some evidenc that the value 
of the property was such as to make it unlikely 
that the debts of both the plaintiff and the des 
fendant could be satisfied out of it, i 

Where a first judgment-creditor, who had attach- 
ed the property before judgment, filed a suit for 
a declaration against another- oréditor who had in 
execution of his decree passed subsequently against 
the same judgment-debtor, attached the same prop- 
erty, that the latter was not entitled to attach the 
property in execution, since the decree which he 
had obtained was fraudulent and collusive : _ 

Held, that the suit did not fall under s. 42, 
Specific Relief Act, and the plaintiff dould not get 
the declaration. The relief which, the plaintiff 
really required was an injunction to restrain the 
defendant from attaching the property, which, ine 
junction would be based on a declaration thgt thg 








. 
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defendant's judgment was fraudulent and collusive. 
Oonsequently, the suit, as framed, did not lie. - 
Ganeso Visuxu VIJAPURE v. KASHINATH Ticaxusr: 
JADSAV ` Bom, 46 
ss, 42, 39—Creditor, if can sue under 

a. 42 for mere declaration that transfer of 

movable property by the judgment-debtor is 

‘fraudulent — Whether can sue under s 39 for 

cancellation of deed ef transfer. ; 

It is essential to bear in mind the distinction 
between a substantive right and a right which is 
conferred by rules of procedure The right of a’ 
judgment-creditor to‘attach the property of his 
judgment-debtor is a mere procedural right, confer- 
red by tha Oivil Procedure Code. It is not a sub- 
stantive right as to the property, and thérefore can- 
not give riseto a right of suit under s. 42, Specific 
Relief Act. A creditor is not a person against 
whom a document transferring his judgment-debtor's 
movable property is void or voidable, and therefore 
the creditor cannot sue for the cancellation of such- 
a-documenf under s. 39, Specific ReMef Act. He 
eannot sue for a bare declaration under s. 42, 
Specific Relief Act, nor can he sue for cancellation 
of the document of transfer, either'as his sole re- 
medy or as 4 relief further to a declaration. 
Maune Ba Maune v, Maune Ba Yin Rang. 746 F B 
Stamp Act (ll of 1899), ss. 2 (15°, 35,36, 37 
Partition suit— Decree directing payment of 

specific sums to individual members, from joint 

family funds or out of proceeds of sale of joint 
property—Decree amounts to final order and comes’ 
within s. 2 (15;—For being executed it must be 

‘engrossed on proper non-judicial stamp—De-ree not 
~ dividing whole of property — Effect—Decree acted 

upon for over two years, whether precludes 

Objection as to its non-executability — Production 

of stamp paper, if validates decree with retros- 

ective- effect—Case is governed by s. 25 and not 

y 3. 36 or s: 37. 

Where ina suit for partition of joint family pro- 
peérty, the decree directs payment of specific sums 
to individual members of the joint family, out of the 
joint‘family funds or out of the proceeds of the sale 
ofthe joint family property, the effect of these provi~- 
sions in the decree‘is that properties which are joint’ 
properties are ‘divided amongst the members of the 
family who are the co-owners. The decree in this 
ease is a final order of a Civil Court for effecting 
apartition, and it falls strictly within the terms of 
B. 2415 , Stamp Act and cannot be executed by any 
Civil Court unless -itis engrossed ona proper non- 
judicial stamp. paper That the decree does not 
finally.divide.the whole of the joint family property is 
quite immateria] - The Explanation to the detinition 
of “decree” in `s. B (2), -Oivil Procedure Code, shows 
that a decree may be” partly preliminary and partly 
final. Similarly that the decree was in fact acted 
upon and executed for over two years, does not preclude 
any subsequent qbjection ‘fo its execution on the 
ground that: it has not been properly stamped. The 
provision applicable is s. 35, Stamp Act and nots. 36 
which‘deals only with the admission of instrument in 
evidence: 4 2 

A final decree for partition has no existence asa 
decree until it isengrossed on the proper non-judicial 
stamp paper, The decree and the proceedings taken 
théreunder cannot become validated with retrospective 
effect on’ the production of the proper non-judicial 
stamp. Section.37, Stamp Act, has no application to 
the, casei . Panpivi Satyan@npau v. PARAMKUSAM 
NAMMAYYA. - | ` . Mad. 33 
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-8s. 33, 35, Proviso (a), 38— Proviso (a). 
to 3.35, if gives general discretion to Court as 
to admission of document insufficiently stamped 
— Procedure laid down in s. 38 should be followed, 
The words “subject to all just exceptions” in 

Proviso ‘a) to s. 35, Stamp Act, do not give any. 

general discretion to the :Court asto the admission 

of a document, which is rendered inadmissible by 
the provisions of any other statute for tee time 
being in force. MG 

Where a document is wanten stamped, the 
proper procedure to be followed is the-one preserib= 
ed by s 38. Under it, it isthe duty ofthe Judge 
to receive the deficiency and the penalty and admit. 
the documents in evidence. The party cought not 
to go to the Treasury to deposit the deficiency and 

penalty. Sarva Prasapv.Syaspiu Nara ALU. 744 





————-§.35. Ser Stamp Act, 1899, s. 2 (15) 33. 
—~——~s 35, Proviso (a\. Sez Stamp Act, 1899,, 

8,33 aor 744. 
——— $8.36. Sze Stamp Act, 1899, s. 2 (15) 33. 


$.36—Once document not properly stamped 

is admitted in evidence s. 36 comes into play~ 
Court should then proceed a3 though it were properly 
stamped. . ` zy 
Where» document which is not duly stamped is. 
once admitted ia evidence, s. 36, Stemp Act comes 
into play and thereafter the Court should proceed as; 
though it were properly. almitted. The letting in of 
document cannot be regarded as an imperfection in 








procedure which can be ‘corrected in appeal, Raw- 
OHANDRA 9. ZOLBA Nag. 509 
: s. 37. Sse Stamp Act, 1899, s. 2 (15) 93 
—§. 38, Ser Stamp Act, 1899, s. 33 744 
Subrogation. , 
Ser Mortgage. z ; 439 
Sze Transfer of Property Aot, 1882, 6. 74 400 


Succession Act (XXXIX of 1925), s. 388 (2); 

Proviso—No notification by Local Government 
— Proviso does not apply. 

Where there has been no notification by the 
Local Government, Proviso to sub-s, (2) of s, 3887 
Succession Act, does not apply. It is a principle 
of construction of statutes that a Proviso merely 
detracts from the section to which it applies. Rama 
NAND v. PARKASHA Nanp GIHANAYA Lau Pesh. 657 
Succession certificate—Claimant for, possessing 

will in his favour, whether entitled to it. 

No decree can be passed ina case in which a 
succession certificate is required until a succession 
certificate has been produced, and it is the duty 
of the Court to ses which party is prima facie 
entitled to a certificate. There may be cases in 
which a Court hasa discretion to refuse a certifi- 
cate altogether; for instance, in a case where no 
party’ proves any prima facie claim to the property 
in dispute. But in cases where the person asking 
for a certificate is in possession of a, will in his 
favour executed by the person whose property. he is. 
seeking to realize, it isa sufficient ground on which 
to grant a certificate to him, RAMA NAND" 9 
PARKASHA NAND Guanaya Lau Pesh, 657 
Surety—Discharge — Agreement of parthership to 

carry on certain business with specified capital 

with stipulation to dissolve partnership, if tosses 
occur—Third person standing surety for one 
partner guaranteeing that partner's share “im loss 

—Losses occurring—Partnership not dissolved but 

capital and business enlurged and new businesses 

added changing its original character — Changes 
constitute variations of termsof contract and surety 
is not. liable for losses of new business, 
» i 
. e 


. ` 
. 
i . 


Vol. 183] 
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` Where there is an agreement between partners to 
carry on-certain business with a certain specified 
éapital with a stipulation to dissolve the partnership 
‘when losses occur, and a third personstands surety 
for one‘of the partners guaranteeing that partner's 
share in the luss- that might occur, but when the 
partnership suffers losses, the partners, instead of 
dissolving the partuerships, further enlarge the 
capital and extend the business by amalgamating it 
with a rigal concern and also undertake another new 
business not originally contemplated, the changes 
changethe character of the original business and 
constitute not only breaches but also variations of 
the terms of the contract and exonerate the surety 
from ,lisbility; Hence the ‘surety cannot be made 


liablefor the losses that may occurin the newly 
formed business, Jowanp Sines v. Trrata Ram 
A Lah. 740 (b) 





Liability of—Position of. 
Liability ofa surety cannot form a subject-matter 
of a trust. ` ` 

-Thb surety is regarded as a favoured debtor. He 
is entitled, as such, to insist upon a rigid adherenca 
tothe terms of his (the surety’s) obligation by the 
creditor, and cannot be made liable for more than he 
has undertaken; for, though his contract is not like, 
that of an insurer, uherrimæ fidei, it is one strictissimz 
juris. MOTILAL KAMKUMAE V, AKBARBHAI FAKARUDDIN 

Bom. 785 

Tort—Defamation — Slander—Verbal abuse—Word 

- conveying insult, if actionable without proof of 
pecuniary loss—Duty of Court. 

“jt cannot be said that in no circumstances slander- 
` ous: words conveying insult are actionable: Whether 
in the circumstances of a case they are actionable 
without proof of pecuniary loss will depend on the evi- 
dence that may be produced in support of the allega- 
tions ofthe plaintiff. {t isnot possible to decide this 





matter unless the parties adduced evidence. SURAJ 
NARAIN w. Sita KAM : All. 237 
- Malicious: prosecution. Sze Malicious 
` prosecution 4 pa AE; 196 


Transfer of Property Act \IVof 1882), s. 3— 
-~ Statement of attesting witness that deed was read 
~ out and explamed before the executant signed it 
—Heid, sufficient proof of attestation. 

: “The statement by the attesting witnessthat the bond 
was read outand explained by the writerand then 
the executants and attesting witnesses signed it, 
implies that the attesting witnesses signed in the 
presence of the executants and therefore the attesta- 
tion must be deemed to be duly proved within the 
meaning of s, 3, Transfer of Property Act. SURAJPAL 
SINGH vy PaNOJAITI AKKARA All. 270 
8.6 (a)—Property of every description is 
- -assignable for value under English - Law —Under 
‘Indian Law mortgage of property non-existing but 
“to come “into existence in future canbe mortgaged 
>: —Mere expectancy or possibility ts prohibited— 
‘Mortgage of future ancome to be derived Jrom 
scavenging is expectancy and so invalid. ` 

-Under the English Law, property of every des- 
cription, gven possibilities and expectancies, is 
assignable for values- Under the Indian Statute Law 
a mopgage of non-existing property and a transfer 
of property to come into existence in future can no 
doubt be mortgaged, but it must be property, which 
under the law, it existing, could be the subjeet of & 
trafyfer, Under the Indian Statute Law what in 
English Law would be called'a transfer of possibility 
or expectancy is prohibited by 8. 6° (a), Transfer of 
Property. Act,“ Par Gr gi es a Ze E 
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The mortgage of the income derivable in future 
from the scavenging work is an expectancy or d 
possibility within the meaning ofs 6 (a), Transfer of 
Property Act. The hypothecation of this income 
will therefore be invalid and no rightto relief can be 
founded thereon. PaLapatr RAGHUDU v. NALLAGADDA 
ERRAIYA = : ` Mad. 64 
—— 5, 41—Widow objecting to certain mutation 
: before Collector — Her consent cannot be implizd. 

Where the widow of the deceased had objected 
before the Collector to the: vendee being shown as 
owner of her husband's land in revenue records 
which could have Leen seen by the vendee and the 
vendor knew of the objection, it could not be said 
that there was an implied consent ofthe widow to 
the vendor being shown as owner in the revenne 
records, Asa Ram v. FATIMA BEGAM Lak, 853 


S. 51— Person makin improvement on pro- 
perty belonging to religious trustin belief that he 
has permanent tenancy—Whether entitled to 

` compensation under s. 51--Conduct on par of trustee, 
` whether so qperates as to create equitable estoppel 
against trust. i 
A person who makes improvemsnis on property 
belonging to a religious trust in the belief. that he 
has a permanent tenancy cannot claim compensation 
under s. 51, Transfer of Property Act, nor can any 
conduct on the part of the trustee operate | so as to 
create an equitable estoppel against the trust and 
thereby entitlethe tenant to payment of compansa- 
tion apart from the terms ofs 5i. Saction a1 does 
not apply in terms as betweena landlord and tenant, 
A mere knowledge on the part of the lessor that 1m- 
provéments were being made and his abstinence from 
doing anything to prevent those improvements are 
not sufticiént to estop the lessor from getting the pru- 
perty back without paying compensation for the im- 
provements. oe ies 
A lease of a temple land didnot prescribe any 
period for the lease and did not convey any abgolute 
title in the land to the lessee, The lessee with the 
knowledge of these terms constructed a building on 
the land. The manager of the temple for the time 
being did not interfere with the construction of the 
building on the land leased : Kaki 
Held, that the conduct of one manager on behalf 
of the idole ould not operate as an estoppel againgt the 
idol. Moresver,even assuming that ths temple could 
be estopped by the conduct of its manager, there had 
been no such conduct as would suffice to establish a 
right to compensition. PANDARASANNADsI AVERGAL Y., 
ANANTGAKRISHNASWAMI NAIDU Mad, 609 


S, 52—On insolvency of owner his property 
vesting in Receiver—Whether transfer of property 
by owner. ` ` : 
When an owner of a property [fles an insolvency 

application and 18 adjudged insolvent so that his 
property vests in the Oourt or the Receiver” 
appointed by the Court, it cannot be said that tha 
former owner of the property hag. transferred it or 
otherwise dealt with it. His whole estate has de> 
volved on the Receiver just as, in case of ‘his 
death, it would devolve on hig heir, INDIAN OotrSy 
Co., LTD. v. RAMOdARANLAL 4 ` :Någ: 97. 
——— s. 54—vsham transaction—Title, if passes ioe 
vendee—Suit by him for possession, ‘whether 
maintainable. 3 an he 
A sham transaction is not sale, ' i 
‘ls is‘only in ‘cases where the transfer is gənūiñs ° 
that the title passes and the vendor can maintain a 
suit for consideration Money if that has not been ‘paid; 
. 6. . 


i 
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In a case; however, where no consideration passes from 
the vendee to the vendor, nor is there any intention 
of passing the rights fromthe vendor to the vendee 
and the whole transaction is fictitious, title does not 
pass to the vendee and a suit by the vendee for 
possession is not maintainable. ABDUL WAHAB 
Kuan v. MUQARRAB Kuan Pesh. 221 
rs 8. 54—-Transjer requiring registered deed 
~ cannot be effected only by agreement — English 
: equitable doctrine, if applies. 
., Where a statute required a registered deed, a 
transfer of title cannot be effected by an agreement, 
either verbal or in writing. There is, therefore, no 
room for the application of the English equitable 
doctrine that a contract for saleof real property 
makes the purchaser the owner in equity of the 
estate. The underlying principle upon which this 
rule depends is inapplicable to the sale of real estate 
ju: India in view of the express enactment, 
NARAYANASWASI y. Laks’ MI NARABIMHA Mad. 587 
an 68." 55 (6), 134—Morigagee becoming 
+ insolvent —His claim under mortgage sold by 
+ ‘Receirer by. auction—Auciion-purcinser bringing 

suit on mortgage without impleading Recetver, 
~, before execution of formal registered deed of sale 
: — Suit held not maintainable by purchaser as 
‘ agsignee — Position of purchaser as sub- 
`. mortgagee held would not be availed of in absence 
lof Receiver as party. 

-A sub-mortgagee may maintain a suit against the 
original mortgagor. 
aA mortgages became insolvent and the Official 
Recsiverin whom the assets vested purported to sell 
by auction several items of the insolvent’s property 
theluding- the claim under the mortgage and the 
plsintifi purchased them, but a formal sale deed was 
not executed till after one year by some reason an 
other. The purchaser sued on the mortgage before 
the formal registered sale deed was executed, without 
impleading: the Official Receiver asa party to the 
suit r.. ` 
©.Held, that the purchaser could not sue as an assignee 
of the mortgage rightin the absence of a registered 
deed of transfer. 
':Held, also that even if the purchaser could be 
regarded as having a lien or charge for the amount he 
paid on the properties agreed to be sold by the 
Official Receiver under s. 55 (6), Transfer of Property 
Actand hence in the position of a sub-mortgagee, 
the analogy of a sub mortgagee could not help the 
purchaser-having regard to the frame of the suit 
to which Official Receiver was not impleaded asa 





party.” - : 
P d ila that it was not right to place the person 
holding a statutory charge unders. 53 (6) on the same 
ofting as & ‘transferee’ contemplated bys. 131. 
VUTARAG JAYALU S{arpu V, .ARUNAGHALAM OLETTIAR 
ee aon < Mad. 537 
i 8,55 (6) (b)— Rights of purehaser— 
S@iudrdian agreeing to sell minor's property for 
payment ` of debts binding on minor and receiving 
“earnest money—Purchaser, whether entitled to a 
“thdrgé Gn minor's property for earnest money on 
aibuar didis refusal to fulfit ayreement. 
<Themindis estate is liable for a debt which is 
Biliditigon him ander his personal law, although the 
“dent may not, have been expressly charged on the 
etate, Ot 





Where thé minors are badgered by their creditors 
e for- the debts which are binding on them under their 
personal lew, if is natural for the guardian to remove 
thé pressure of the minor's estate, by selling a part 
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of their property. Where therefore in such a cage 
the guardian agrees to sell a part ofthe minor's 
property and receives earnest money, the sale con. 
templated under such agreement is of a naturethat 
is binding on the minors, and ifthe guardian declines 
to fulfil the agreement, the purchaser is entitled toa 
charge on the property affected by the contract of 
sale in his favour to the extent of the minor's in- 
terest in the property for the amount of any pur- 
chase money properly paid byhim in antiejpation of 
the agreement being implemented bya regular con: 
veyance, All that the Oourt has. to seeis whether 
or not the sale of the property was dictated by legal 
necessity or by considerations of benefit to. the 
minors. TUKARAM MANBAJI YEOLE y. SHRIKRISHNA |. 
i ` Nag?456 
~s. 58 (b)—Right of simple mortgagee to 
bring, property to sale must be worked out in 
execution proceedings—Rent and profits, whether 

form part of security. h a 
Per Roberts, C. J.—In a case of eimpié mortgage 
the security which the mortgagee obtains before 
making an advance isthat of the land itself ; if the 
mortgagor makes default, the mortgagee has the right 
to cause it to be sold. This does not mean hecan self 
it himself without the intervention of the Oourt; the 
right to bring the lund to sale must be worked out in 
execution proceedings, under the supervision of the 

Court. i 

in the case of simple mortgage in the absence of 
express provision to the contrary, . the rents and 
profits from the land belong to the mortgagor and do 
not form part of the security for the re-payment of the 
mortgage money or the interest onthe loan. English 
mortgages are quite different. Ma HNIN  YRIK vw, 
R. A. R. K. UHBTIYAR Firm Rang. 728 F B 
$. 74—Subrogation —Subsequent mortgagee. 
advancing money to mortgagor to pay off decree 
of prior mortgagee, whether entitled to subrogation 
against intermediate mortgagee—Intermediate morte 
gagee made party to decree—Remedy tò enforce 
subrogation, whether by suit or by execution after 
substitution in place of original decree-holder—~ 
Cause of action, when arises —Distinction between 
auch case and case where subsequent mortgagee 

` pays off prior mortgage out of his own posket. __. 
Subrogation means substitution, for the person 
redeemingis substituted for the incumbrancer whom 
he bas paid off. The incumbrance that is paid off ia 
treated as assignedto the subrogee who is regarded 
ag an assignee in equity. The supposed assignment, 
however, does not necessarily carry with it allthe 
consequences that would flow from a legal assign- 
ment. The subrogee, no doubt, acquires the rights 
and power of the incambrancer whom he has paid off. 
He cannot acquire any higher rights, But it does 
not follow that the remedies for enforcing those rights 
are the same as those that were available $o the prior 
incumbrancer. In other words, the remedies of a 
subrogee are not co-extensive with those of the original 
erelitor. The remedies for enforcing thé. right of 
subrogation will depend on the equities of each parti- 

cular case. So gen Wane 
Where the subsequent mortgagee advarfces money 
to the mortgazor to pay off the decree of the prior 
mortgagee and the decree isso paid off, and the“inter= 
mediate mortgagee is a party td the decree, the 
remedy of the subsequent mortghgee to the right of 
subrogation is by way of suit and not by way of exe- 
cution after substitution sin the place of the orifinal 
decree-holder. His cause of action for a sult to 
enforce the right of eubrogation ariges from tha datg 
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-when the mortgage decree was paid off and not from 
-the date when theright to sue on the original mort- 


: gage accrued, 


Theres is also-some distinction between the case 


where & person interested in a mortgaged property, 


either as subsequent mortgagee or otherwise, pays 


‘olf a prior mortgage out of his own pocket in order to 


proteet his own intbrest and the case where under a 


«mew Congract of mortgage a person who thereby 
-becomes a mortgagee advances money to the mort- 
“Bagor forthe express purpose of paying off a prior 


«mortgage. ln the former cla 


of cases subrogation 


: arises by operation of law whereas in the latter class 
- it,arisea under a contract, When there is a contract, 
-theré is no reason why it should not be deemed to 
give rise to a new cause of action, KAMLAPATI Devi 


9, JAGESMWAR DAYAL 





` gage 


Pat. 400 


S. 83—Déposit, when good—Usufructuary 
mortgage —`Deposst by mortgagor in name of 
persons, one of whom being not anterested in mort- 
amount—Deposit neid not good—Persons 
interested refusing deiivery of possession of pro- 
perty—Suit by depositór for possession—ZJ nterested 
persons, if lable for mesne prefits till decree is 
passed. —* 


, Uit is found that oneof the persons in whose name 
the deposit is made, is not interested inthe mortgage - 


,@Mount, then the deposit in the name of the persons 
really interested and such other person, cannot be 


regarded as a valid deposit. A deposit to be a good 


. deposit must be one which would enable thé persons 
Gntifled to take out the money forthwith. 


‘Where in ‘the above case the mortgage regarding 


“which the’ deposit 18 made, is a usufructuary mort- 
“gage, and the persons interested refuse to deliver 
" possession on the ground that the deposit is not good, 


and the person making the deposit institutes a suitfor 


, possession, then because the interested persons cannot 
Withdraw the amount without thé permission of the 
, uninterested person, the former are entitled to retain 


the possession until the matter is ‘judicially decided 
andcannot be saddled with mesne profits upto the 
- date of the decree in such 
"Kiuisawar Nata VARMA ` 


ANUPA LUAR v. 
Pat. 454 


8, 83— Mortgage suit with inadequate court- 


suit, 


--fee—Mortgagor depositing ın Court mortgage money 


with wterest—No deposit.towards costs—No legal 
notice of this -gwen to. morsgagee— Mortgages pay- 
tng deficit court-jee—Legal norice to mortgagee 


“On day of arguments, that deposic was transferred 
~ to-credit of suit—Sutt decreed with costs—Leposit 


L 


held not valid unders. 83, and O. XXIV, Civil 
Proceaure Code (Act V of 18908), held did not apply, 
A plaint in a mortgage suit was presented by 


‘the morigagee with a court-fea of only four annas 
ton- July. 23, and it was represented with the proper 


court-iee on August 4,-the last day of 
‘allowed. Meanwnule the defendant 


the time 
had filed a 


- petition in the same Uourt on July -30, purporting 
-to be under 5.93, ‘I'ransfer of Property Act, and 


-had depogited the amount which he calculated to 


+be-due on the mortgage: with interest up to that 
«date, eA? the same tune he sent- notice, not through 


this amount -had been 


Court, to the-plajntii's Advocate intimating that 


deposited and requiring 


-him. to ‘take it in full dischurge of the morigage. 


Nothing, however, was deposited towards the costs 
GË the- suit which had alréady been instituted. - in 
apite of this notice the plamtilf paid the deficient 


‘eourt-fee and the suit was duly filed? On December 
+20, the defendant filed a petition praying itor 
e 
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costs, the plaintifi was 
further expenditure in prosecuting his suit for the 
balance of theamount due untilhs was legally in- 
formed of the fact that the deposit was standing 
to the credit of his suit, 
dure Code, did nottherefore apply and the plaintiff 


has to be looked upon as if 
parts with different 
different portions of the property, and it has theres 
fore to be treated as if 
mortgages. Consequently, if there is redemption of 
either part in full, then the provisions of s, 92, 
‘Transfer of Property Act, are, complied with sofar 
-as that. part is concerned, ‘Therefore a person who 
acquires the right of subrogatione’to such a part of 
the mortgage, 1s entitled under O 
Oivil Lrocedure Code, to 
holder to the extent .of his right. JANARDAN v. 
~ MADANLAL | 
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transfer of this deposit to the credit of this suit. 
No notice was given to the plaintiff of this 
tion. The plaintiff, however, did not become legal- 
ly aware 
the credit of the suit, until the euit was 
The suit was in due course decreed with full costs 
-and interest. The defendant appealed against the 
decree so far as-it related to the interest and costs 
and prayed that the deposit 
8. 83, Transfer of Property Act,.should.at least be 
treated as a valid deposit under O. XXIV, Civil 
Procedure Code: 


peti- 


that the deposit was transferred to 
argued. 


if not valid under 


Held, that the deposit could not be treated as 


valid under s. 83, Transfer of Property Act, 


Held, also that as there was no deposit towards 
legally entitled to insur 


Order XXIV, Civil Proce- 


was entitleé to get costs of the suit, Nivarrxy 
BALA OHENGIAH v. BUSETTY SuBBAYYA Mad, 871 
—— 8.92, Sas Mortgage 439 


———S. 92—Applicabisiiy. to N.-W. F, Province 


—öale by prior mortgagee in execution of his 
decree—Putsne mortgagee not impleaded —Subse- 
quent suit by puisne morigagee for sale— Auction- 
purchaser sn execution of prior mortgage decree, 
2f can claim payment of amount due under it, 

Section 92, Transfer of Property Act, contains.a 


. principle of equity, and hence is applicable to 
the N.-W, F, Proviace, though the Act, itself is nop ap- 
plicable. 


Where a prior mortgagee brings the property to 


“gale in execution of a decree on his mortgage without 
impleading the puisne mortgagee to the suit, the 
rights ofthe puisne mortgegee are not affected by the 
sale, But ifthe puisne mortgagee brings a sult on 
his mortgage for a decree for sale in his favour the 
auction-purchaser in the execution of the prior morte 

_gage decree can use the prior mortgage rights apa 

shield and can claim payment of the amount dus 
under the prior mortgage decree. Mori RAM KHATRI 
v. BAsHESHAR Nata KHATRI 
———5. 92—Splittung up of mortgage—Hach part 


Pesh. 833 


to be treated as independent mortgage—Person 
redeeming any part in full, if can ciam right of 
subrogation of that part—Whether entitled to be 
substituted as decree-holder under O. XXII, r. 10, 
Civil Procedure Code (Act Vof 1998). ` 

When a mortgage is split up in two parts, it 
it were in diétinct 
considerations assigned ‘to 


15 were Pwo independent 


XXH, r. 10, 
be substituted as decree- 


f Nag. 651 

— 5, 95-—Objection by morigagor' judgment- s 

debtor based on 8: 95, whether can be entertained 
. 


in execution. proceedings, 
Where a-mortgage decree for sale is assigned by 


the deores-holder to & person who hés acquired the 
interest of one of the judgment-debtors before the 
assignment and in the execution proceedings started | 
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Transfer of Property Act—concld, >,- | 
by the assignee, the other judgment-debtore object 
"to the execution and challenge the assignment, the 
_tights of the parties cannot be determined, in the 
, execution proceedings, but must be left for deter- 
mination in & proper suit for contribution. O.K. 
|. BEZBARUA V. GOLOK OBANDRA Cal. 792 


Sa 88.100, 59-—-S. 59, if can-be excluded from 
> purriew of s. 100—Company ` issuing debentures of 
7 Hs. 5U each, loan being on security of specified 
°° immovabie property—Debentures not registered— 
sv Validity of. - a : 
Section 100, Transfer of Property Act, applies all 
+the provisions of the Act with regard to a simple 
mortgage to a charge unless a particular provision is 
incompatible with a charge. Kegistration is surely 
oh iincompatible. Section 17 of the Registration Act 
“requires a ‘charge, if for Rs. 100 or upwards, to be 
“ registered and by virtue of s. 4 of‘ the Transfer of 
- Property Act, s. 59 has to be read as being supple- 
- mental to a.i17-ofthe Registration Act. If the words 
‘ins. 100 of the Transfer of Property Act are to be 
“given ‘their plain and ordinary meaning, s. 59 cannot 
be excluded from purview of s. 100. Where, therefore, 
-debentures of Rs, 50 each have-been issued by a 
“Company, the loan being onthe security of specified 
‘immovable property, the debentures are, if not regis- 
tered, invalid. TENNETI ViswANADHAN v. M.S. MENON 
ÈS r Mad. 639 
ka 8.107. Sse Madras: Estates Land Act, 
1908, s. 26 (3) i ` 43 
s. 111. (f)— Abandonment—Denial `of 
- landlord's title—Forfeiiture —Defendant's assertion 
~.” thatithey -wére holding under 3 ‘and 
transferable lease, whether amounts to declaimer of 
- landlord's title—Accepting rent after forfeiture, 








Pw + 





if waiver. al: 
`. Setting up permanent rights of ténancy is not the 
‘ denial of the proprietary -rights of thé: le&sor, “4 


The denial must be in clear unmistakable terms. 

- Where’a tenant admits that he does hold as a tenant 
-of the person who claims to be his landlord, but dis- 
putes the terms of the tenancy, and sets up terms 
more favourable to himself, he does not, though He 

*fails in establishing a more favourable tenancy so 
‘far-deny the landlord's title as to work a forfeiture. 
» - Heid, thatthe assertion of the defendants that they 
-were holding under the lease conferring upon the 
lessee not only -heritable but transferable rights as 

“well, “did not amount to a disclaimer of the title of the 
;plainwiff; andeven if there was any forfeiture under 
the principle of s, 11) (g) (2) of the Transfer of Pro- 

“petty Act, it was waived by the acceptance of rent 
“py the plaintiff which became due since the forfeiture. 
` AMAR- KRISHNA NARAIN SINGH v, Nazir Hasan 
a an : Oudk 821 
8.122%. Ser Gift 631 
8.134. zn Transfer of Property Act, 1582, 
s. 55 (6) i 537 


| Trust—Creation of—Fiduciary .relationship—Trust 
is constituted when money is deposited for specific 

_ . purpose — Provision for payment of interest upon 
Ì such amount, whether alters its character— 
_. Employee's of Bank required to furnish cash 
__ Security Jor good behaviour —Amount returnable at 
end of service after deduction of iosas, if any, 








: , resulting from behaviour of employee — Provision _ 


to pay anterest on deposita—weposits heid con- 
stituted trust money—On liquidation . of Bank 

_ employees.heid had preferential claim in respect of 

_ such deposits, 7 A aa 

`. When money js handed. to another person who 
ff e 
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Trust—conid. 


accepts it for a purpose declared, there will bera 
trust. in respect thereof. The fact that the person 
to whom the money is handed over happans-to ba the 
- Bank does not-afféct the principle. The position of the 
. Bank when they receive the money is not. the common 
< position ofa banker but is that ofa trustee. “A pro- 
. vision authorizing the trustee to retain trust money 
. with him and pay interest ought not. to be made the 
foundation of a decision on the question .whethera 
-certain transaction is a loan.or a trast, “The, proper 
2pproach should be to determine whether on an in- 
terpretation of a document, if, there is one, or from 
certain proved or admitted acts and circumstances a 
_trust is established or. necessarily arises. Lf sopia © 
provision for the.. payment :of interest by the.trustee 
.does not- destroy the character of trust, but if on.auch 
.an interpretation it is not posgibla.tọ., find with 
definite certainty the nature of the transaction, the 
provision for payment of interest may be ‘taken into 
account in arriviog at a decision. “It is-unsafé to 
negative a trust from the fact that interest is ‘stipulat- 
edto bë paid on the’ money-received, ° “ee 
Under the rules of a service of a certain’ Bank, it 
was incumbenton" all their employdes to futdish a 
- cash security as they’ had to- work “in ' positions of 
trust, The amount deposited was to be returned to 
the employee at the end ofthe service, ` The* ambuné 
of the deposit was to bè held by the Bank -in'truat 
‘for the employee until the termination of ‘his ‘service 
asa security for his good behaviour gd that, in cage 
“he is found guilty of” any’act or omission in~tie 
“discharge of his duties and loss should result theré- 
from, the Bank might recoup such loss and pay the 
balance. For such ‘security deposits & separate 
account was kept'and receipts issued to the employees 
in respect of them, The receipts, however, cdntamed 
-a provision for the payment of interest on”thé gè- 
posits : aa i pA ae 
Held, that a trust was created’ in respect of the 
` security deposits in the hands of the Bank as ‘théy 
were received by the Bank for‘the specific-purpose 
and theamounts did not form part of the assets” ‘of 
the Bank divisible among its creditors, "he fact tat 
- there Was’a provision” to pay interest did not alter ils 
character. The employees had therefore a prefereh- 
tial rightin respect of the deposits against the assets 
of the Bank in the hands of the liquidator upon, the 
Bank going into liquidation. , In ihe matier of 
- TRAVANOOBE NATIONAL & QuiLon BANG, Lip. |. - 
` ae : . . Mad. 203 
—+——Nature of—Instrument of trust allowing 
trustee to retain trust money and pay interest anit 
—Characier of tryst, if destroyed. ae 
HE by the instrument of trust, a trustee. can be 
allowed to retain the money in his hands and_pay in- 
terest thereon the character ofthe trust is not des- 
troyed. V, 5. VENKATARANGAM v, OFFIOIAL 4:IQUIDATORS 
TRAVANOORE NATIONAL & QUILON BANK, LTD, . Phe, tok 
S . . Mads 889 
Trust deed providing that certat. person 
was to be trustee during his life-time and after his 
death, his sonse—~Suit oy sons during lifetime. of 
jather for possession of trust property “and. mesne 
profits alleging that father had commitied breach 
of trust and ceased to perform trust — Prager: for 
- declaring vord, decree passed against father and. to 
which they were ‘also.partles—Sutt,.as’ regards 
prayer for mesne profita held not .maintainab/?, but 
as regards declaration that decree was void, ketd 
maintainable. - ° re 
A trust deed provided that a person was to be the 
trustes of charities during his lifetime and that after 
“ . 


. ` 
. 


Vol. 183] 
Trust—concld.’ 


his death his sons were to become trustees. The sons 
during the lifetime of their father, brought a suit for 
possession and mesne profits alleging that their father 
‘ha committed a breach of trust, had ceased to per- 
form the trust, and that he had alienated the trust 
property ‘treating it as his own private property. 
They also prayed that a decree obtained against their 
father im a suit to which they were parties should be 
declared vojd : i : 

Held, that as regards mesne profits, the plaintiffs 
Were not the present trustees and they were not- 
entitled to maintain the suit in that capacity as 
fróm the mere fact that thé father committed a breach 
of trust-or totally failed to perform the trast, it could 
not be said that the father ceased to be’ a trustee, 

Hild, also that as regards the ‘prayer for declara- 
tion that the decree was void, the suit was maintain- 
able -as the sons were parties thereto and their right 


to lave the decrea set aside did not depend upon - 


whether théy had become trustees or not on the date 
of'the-suit, | ABAYAMUDHU AYYANGAR v. RAMANDJA 
AYYANGAR : Mad. 617 
Trusts Act (H of 1882), s. 88— Sunni Muham- 
` madan merchant dying leaving behind hisonly minor 
daughter and three brothera—Daughter entitled 
to-half share in estate of deceased — Brothers „of 
deceased taking daughter under guardianship, 
cantinuing business of deceased and making profits 

— Suit by daughter for half share in profits earned 

Brothers of deceased held stood in fiduciary 

relationship towards minor daughter and liable to 

account for half share in profits to daughter. 

A Sunni Muhammadan merchant died leaving 
behind him his only daughter who was six years old 
and his three brothers. The daughter became entitled 
to the half share in the estate of her father according 


tothe Sunni Law. She being minor, the brothers of . 


the deceased took her into their care and guardian- 
ship and’ continued the business of the deceased by 
taking charge of the. assets and earned profits. The 


daughter instituted a suit for her half share in the f 


profits : i : 

Held, that the brothers of the deceased who continu- 
ed ‘his business after taking charge of the assets, were 
in a fiduciary position of'trustees for the daughter to 
theextent of one-half ofthe profits and were liable to 
accountfor the same. The fact that they were co- 
owners of the estate of. the deceased did not affect 
their liability as guardians. The daughter was, there- 
fore, entitled to half the profits earned in the business 
after the-death of her father. KatHoom BI v. ABDUL 
WaAHAB SAHIR ase i . Mad, 289 


U..P. Agriculturists' Rellef Act (XXVIlof 1934), 
8.3 (4)—Words “notwithstanding the provisions 
of any. law for the time being in force” tf override 
s. 7,07 the U, P. Encumbered Estates Act (XXY. 
or Pan which stays all proceedings in respect of 

t. 

Section 7 of the U.P. Encumbered Estates Act is 
subsequent tos 3 (4) of the Agriculturists’ Relief 
Act. The Ļegislature may pass a law which 
overrides or repeals an already existing law, but 
the Legjelature cannot pass a law which prevents 
itself subsequently. passing a. new law which 
overrides or repeals laws previously existing. There- 
fore, s 7 of the Encumbered Estates Act over- 
rides g.3(4) ofthe Agriculturists’ Relief Act and 
nof the contrary. That is, the words “notwithstanding 
the provisions of any law for the time being in 
force!’ ins, 3 (4), U. P. Agriculturiste’ Relief Act 
do not “verride s. 7 of the Eneumbered Estates” 


= ` 


+ . 
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Act which stays all pending proceedings in respect 
of any public or private debt und prevents the 
institution of fresh suits or other proceedings. 

Where it is provided by an amendment of a 
preliminary decree, under s. 5, Agriculturists’ Relief 
Act, thatin the case of three defaults the decree- 
holder could apply for making the decree final and 
the judgmant-debtor applies under, U. P. Eacum- 
bered Estates Act the proceedings must be stayed 

- unders.7 of that Act notwithstanding the provisions 
of-s. 3 (4), U. P. Agriculturists’ Relief Act, aad, ` 
therefore, the Oonrt cannot grant a final decree, | 
Gangesa? Lan v. Ouatrar PAL SINGH Oudh 514 
————-§ 30. Ses U. P, Agriculturists’ Relief Act, 

1931, s. 33 (2) 710 . 

- ———S$, 30 —Debtor must show that he was agricul- 
turist at the time of the lean as wellas when 
claim is made for the benefits under the Act, ` 
To take the benefits of s. 30, U. P. Agricultu- 

rists' Relief Act, the borrower mast be an agri- - 

culturist when the advance was made. It is essen- 
tial that the debtor should prove that he or his 
predecessor-in-interest was an agriculturist at 

the time of the loan as well as when the claim is . 

made. Puoon CHAND v, SHYAM BEHARI MISRA 3 

Oudh 517 

——_——§8, 33—Applicability to person who was not 
agriculturist when he took loan, ; 
Tne suits. contemplated by s. 33 of the. U. P.. 

Agriculturists’ Relief Act, are suits against “ cre- 

ditors", that is, against persons who have advanced 

“loans” ag defined in the Act. The section does 

not, therefore, apply to & person: who was not an 

‘ agriculturist at the tima when he- took the loan 

in respect of which he sues for an accounting, 

Ongaro Lat v. BHARAT TAMOLI All, 94 

———$, 33—Suit under s. 33, nature of -Valuation 
for purposes of jurisdiction is according to r.28 (3), 
framed by Allahabad Hig Court under s. 9, Suits 
Valuation Act (VII of 1887)—Suit not so valued 
—No objection — Objection cannot be taken ‘in 
appeal —Proper forum for appeal in such case. 

- A guit anders, 33,0. P. Agriculturists' Relief Act, 
is a suit for account of money lent or advanced to the .. 
agriculturist-plaintiff in the suit. Such a suit has 
therefore ta be valued in accordance with the pro- . 
‘visions of r. 28 (3) framed by the Allahabad High 

‘Oourt under s. 9, Suits Valuations Act. It follows 
that. the .valuation 9f such a suit for the pur- 
‘poass .of the Suits Valuation Act, must be between. 
Rs, 100 and Rs. 500 irrespactiveof the amount 
that may be due to the defendant from the plaintiff, 
Where the plaigtifi values his suit, at Rs. 6,72,988 - 

~ for the purposes of jurisdiction, whereas the rule in 
question provides for the valuation to be between 

Ks. 100, to Rs. 500, the suit is wrongly valuad. ~. 

Where this suit is filed inthe Court of Oivil Judge 
and no objection having been taken against the juris- 

dictioaand the valuation, the Judge decides it, no 

objection to the improper valuation of the suit for 

-jurisdictional purposes can be taken ču appeal, The 

Court must,therefore, proceed on the assumption that 

the suit was properly valued and the appzal against 

the decision of the Oivil Judge, if entartaiaable, lies 
to the High Court and ee the Serge the District 
dige, ‘Tara OHAND Y. COLLECTOR oF IGARH 

Tunge l Al. 710 

ss. 33, 30 — Interest — Calculation of— 

Settlement of accounts under 3, 33—Interest to be 

calculated according to Sch. III —Stipulation of 

simple or compound ingerest—Power of Qaurt toin- 

terfere. oa a S 





, 
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Having regard- to the provision in s. 30 it isin- 
cumbent on the Court in settling accounts under 
s. 33 to ‘calculate the.interest in accordance with 
Sch. DI of the Act. Ry that Schedule varying rates 
ofinterest have been provided for secured and un- 
secured loans exceeding a particular amount. There 
iso provision.in the Act that justifies un inter- 
ferénce by the Courtas regards the stipulation as to 


payment of simple or compound interest. The only . 


relief that can be given to a debtor under s. 39 is as 


regards the rate of interest. The atipulstion between ` 


thé parties as to payment of compound interest has, 

however, ta be respected-and.can be interfered with 

only to this extent that the interest is to be éompound- 

ed with’ yearly reste as provided for by Sch. HI. 

Tara CHAND v, COLLEOTOR oF ALIGAEH All. 710 

— $$. 33 (2), 30—Declaration under s. 33 (2), 
whether decree and if appealabdle, 

Declaration contemplated by cl. (2) of s 33, U. P. 
Agriculturists’ Relief Act when made by the Court 
constitutes the formal expression of adjudication by 
the Court as regards the dispute betwegn the parties, 
and therefore amounts to a decree as defined by 
8.2 (2), Civil Procedure Code, and the decree must, 





in “the absence of any etatutory provision to the con- . 


trary, be appealable'in accofdance with the provisions 
of 5.96 of the Code, Tara CHAND v., COLLECTOR oF 
ALIGARH ° All, 710 


U.P. Encumbered Estates Act (KKV of 1934), 
8. 2(a)—On seller's breach of agreement buyer 
filing suit for damages but at higher rate than 
stipulated—Seller: questioning his right to amount 
claimed— Claim, if “debt”. 

Where upon a breach by theseller, of an agreement 
of sale providing that on seller's failure. to complete 
the bargain, he would pay damages at a certain rate, 
the buyer files a suit for damages but at arate 
higher than that stipulated for, on the ground that 
the price has considerably risen, and the seller ques- 
tions his right to sum claimed, and thus in spite of a 
definite provision in the contract, it. is left to the 
Court to.determine the precise amount of damages 
the. plaintiff is entitled to, it cannot be said that 
the claim is for liquidated damages because the 
amount to be decreed is still uncertain and depends 
on-the discretion of the Oourt. Under these circum- 
stances it cannot be said that the plaintiffs claim 
is a “debt” within the meaning ofs, 2 (a:,U. P. 
Encumbered Estates Act. MUHAMMAD ANWAR ALT 

Kuan v. Nawab Kiscore : All. 143 
" —— $. 4.. Sep U. P, Encumbered Estates Act, 

1934, s. 912) 542 
— 68, 4,.8, 9, 10. See U. P, Ęncumbered 
Estates Act, 1934, s. 13 382 
— $, 7. Bee U, P. Agriculturists Relief Act, 
1934,8. 3:(4) *. 514 


—"— 88.9 (2), 4— Proceedings under s. 4— 
Provisions of O. XXXII, r. 3, Onil Procedure Code 
{Act V of 1908), if applicable, 

A proceeding unger the U. P. Encumbered Estates 
Actis a proceeding in’ the nature of a suit to which 
thé provisions of O. XXXII, r. 3, Civil Procedure 
Code, are applicable by virtue of r. 6 of the Rules 
framed under the Encumbered Estates Act ands, 141, 
Civil Procedure Code. The failure to follow the 
‘nandatory provisions of O; XXXII, r. 3 in the pro- 
ceedings unger s. 4 of the Actagainet a minor credi- 
tor, necessarily vitiates the whole proceeding so far as 
e thé minor ‘is concerned. Where no notice was ever 
sent to thé’ minor as required by sub-s, (2) ofa. 9, 
Encymbered Estates Act, and he was not & party to ; 
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the proceeding at all, his rights are not affected: at: + 
all, CHHITAR v. JAI SINGE | All. 542- 
ss. (3), 4—Presumption under s. 9 A of , 
notice published in Government Gazette, tf can. 
be drawn against minor. . A 
There isno inconsistency of any kind between the .: 
provisions of O. XXXII,r. 3 and the provisions of: 
the Encumbered Estates Actor of the Rules framed .) 
thereunder, The whole basis of the period of limita- ., 
tion prescribed in sub-s. (3, 3 9, Enfumbered 
Estates Act, is the presumption that when a thing..., 
ispublished in the Government Gazette every one , 





- concerned in the matter has knowledge of it. Itis., 


obviousthat such a presumption cannot possibly ba. 
drawn against a minor. There is no justification for | 
holding that the Encumbered Estates Act contem- 
plates that a proceeding can be instituted againsta , 
minor creditor without any step being taken either , 
by the applicant or by the Court to appoint a proper » 
guardian of the minor. CHAITAR y. Jai SINGH | o. 
All, 542 |, 
ss. 13, 4, 8, 9,10—Scope of a 13-~, | 
Application under s. 4, omitting to mention debt~ 
No notice to crediter—Creditor not having know- X 
ledge of proceedings under Act—His claim under 
8. 10, beyond limitation—Time, tf can be extended 
under s. 18, Limitation Act (IX of 1908), on 
ground of fraud. i 
The provisions of s. 13 of the U. P. Encumbered 
Estates Act are very drastic and offer great temp- 
tation to a dishonest debtor to escape the payment 





. of hig just debts by the simple device of omitting to 


mention them in his application under s. 4 and his 
written statement under s. 8 of the Act. The advant- | 
age resulting to the debtor by not filing a claim by } 
the creditor within the time prescribed by s. 9.is : 
very great and wherever a debt is proved to exist: 1 
and the omiesion of it from the written statement of .: 
the debtor is not explained satisfactorily, it would r 
be a legitimate and fair presumption to draw that `: 
such omission was deliberate with an intention tai. ; 
reap the full advantage afforded by e. 13 coming 3 
into play. ro Bte, 
Therefore where the creditor who ‘has no know- 
ledge of the proceedings under the Act, files her - 
claim as required by s. 10 beyond limitation pre- i 
scribed bys. 9 of the Act, with a prayer for ex- > 


‘tension of time for admission of her claim on the .: 


ground that she was kept from the knowledge oft + 


“the Eneumbered Estates proceedings and her right 3 


to apply under s. 10 by means of fraudcommitted i 
by. the debtor, the Court can grantthe extension. . 


, Kazim Husain v. MUBARAK JAHAN BEGAM Oudh 382 7 
U.P Land Revenue Act (HI of 1901), s.36— |. 


Rent of ex-proprietary tenant fized by Collector Y 
—Additional ren: not claimed, if can subsequently 
be claimed in suit for arrears—Applipability of 
s. 11, Kapi. 4 of Civil Procedure Code (Act Y of 
19C8). è oa at Pak 
Whore there is a judicial decision between. the: 
parties that the ex-proprietary rent should be Rs. 92! 
and odd, the claim of the plaintiff that in addition to : 
the rent so fxed some further rent should be held të- 
be due in a suit for arrears of rent is clearly: a 


‘claim which cannot be sustained. Whatever wight | 


the plaintiff may have had to additioual rent should» +: 
have formed the subject of the elaim of the plaints +: 
iff before the Collector when the Collectér fixed jhe + 
rent under s. 386, U. P. Land Revenue Act: <The - 
principle of 8; -11; Expl. -4, Civil Procedure Oéde™ ° 
would apply to,bar the claim put forward’ sub- ~ 
sequently by, the plaintifi, and . this section’. appliey erh 
es 
‘eo 


U. P. Land Revenue.Act-—coneld-: "| u 


under. 6. 264, Agra Tenancy Act, Bissunaty. Jatt... MY A 
f NANANG 


v RAM LAGAN JATI Pg A 

UP; Municipalities Act (I} of 1916), ss-6, 298 

(Z)-Jicd), 293, 294, 298 (2)-H (ce), 298-H (b) 

~~ Byelaw under--Bye-laws No. 4—Board, if can 

Sian fek righ tor dollect charges fixed ‘by bye-law 
o; 4. a . . 4 


Pey: Pull -Bénch,—Fhe - income from the land 
to be usedgby licensees as stands, is immovable 
propérty-‘ardithereforé: may be transferred or leas- 
ed‘ like: any. other: ‘immovable: property, There is- 
n>.ground: to- restrict the powers of the Board under 
s. .&; UzP; Municipalities Act. -The municipality 
ifnit-Has.a right’ to’ charge for the’ nee ofits land 


is entitled to. recover the money from the person ` 


using the! land, ard as soon as he uses the land, that 


person- becomes liable. The clarge is one for the 7 


use of~itnamovable ‘property and the right to reccver 
the money once “it ‘becomes dud-is 


Board to the person who is given authority to col- 
led: A Municipal Board is, therefore, competent to 
enter into a contract to transfer to third person the ' 
right to! collect these charges from the licensees, 
Mgwa Ram v. MUNIOIPAL Boagp, MUTTRA 

bree ae Pere On i AN. 1F B 


- S; 76- (a)—Servant of Board coming under 
8. 76-2), dismissal of, by Executive Oficer—Suit 
for.damayes for wrongful dismissal, maintainability 
of —Master and servant—Public servant. h 
The-power'of dismissal in the case of a person 
appointed by the Board and falling under s. 76 (é), 
U. P. Manicipalities Acti is exercisable by the- 
Executive Officer without any, qualification whatever 
andno-suit-for damages for wrongful diemiasal will 
lieth the assumption that if the plaintiff had not 
been dismissed, he wonld: have remained in sérvice 
forca number of years and have earned a certain 
salary, Sucha right might arise in case there was 


aepecial contract between the parties or in case 





there was: express statutory provision. Heis under : 
the:bame disability as other: public servantsand holds -- 
his.office at ‘pleasure. Bayaret Das y. MUNICIPAL” 


Boarp; Morapapap All. 166 
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-—$. 265— Scope and. applicabilitv.of s, 265., 
Bestion 265, Ü, P. Municipalities Act, is. obviously.; 


intended to apply to those casés-where obstruction is, . 
in fact caused although no bye-law: has been framed, a 


; to prevent the obstruction. Itdoes not prevent the, |, 


Board from preventing by a bye-law any, act which.,; 
wauld normally cause obstruction and inconyenience ;, 
to the publie although im œ- particular instance 46: 
might be that the act would not cause suck obstrus+. 


* 


' tion or inconvenience. Mawa Ram ‘9. MUNIOIPAL 
. Boarn, MBTRA “os Ao. u Sosa TRB 
s, 293-—Fees which Board is. authorised:-t6 


` charge under 2. 293, whether amount-to.tazes. 
are dealt with in Chap. V.. EEN 


The fees which a Municipal Board 
; charge under s, 293° do 


whioh 5. 
: 


+ 
ad nea es 
Tost ‘rath. 


isanthorizedtes 


. ? Alb-86 a 
ss. 293, 294, 298 (2)-4 (dy Bye-léw.- 





< occupy and use these 
' doùbt whatsoever th 


yi 


operation td cases with respect'to. Which“ gpêcifih | 
provision has been made in the Act. The Aét toes 


It follows that the fees contemplated: by that clause | 
. must be fees payable with respect to optional user ; 
or occupation of immovable properties. vested inthe | 
Board, Bye-laws Nos. 1 and. 2 make the user, and . eè 
vecupation of the jstands by hacknay carriages and * 
cars and lorries compulaéry and not optional. That 


Keene wef ie et 


leel -INDIAN-GASES .:) 9499 
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one’s propeftyitind then: : makeshim Jiable to- pay 49. 396 (2), if bars such suit—Civil Court, if con 
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DANGEROUS MACHINERY AND CONTRIBUTORY NEGLIGENCE, : 


_. In the’recent case of Lewis v. Denye 
(160 L. 1. Rep. 224) the Oourt of Appeal 
(Lord Justice Slesser, Lord Juatice Olauson, 
and Lord Justice du Pareq) dismissed the 
appeal ofthe plaintiff from the decision of 
Mr. Justice Tucker, in“ which the learned: 
judge had held that contributory negli- 
gence isa defénce available where injury 
has been occasioned to the plaintiff through 
the use of dangerous machinery. léft in an 
improperly fenced. conditioa by Lis em- 
ployer’; furthermore, that contributory neg- 


ligence.-in ‘casés’of this kind has the same, 


“meaning asin ordinaty acticnsfor negli, 
gence atcommon law. Lord Justice du 
Pareq, however, pointing to the fact that’ 
cases may well arise where a plaintiff em- 
ployee has himself been guilty of è bréach’ 
„of statutory duty. which falls short of the, 
common law view, of negligence, observed 
that “the above propositions appeared to be 
fit for further consideration by the House 
of Lords, and leave to‘appeal tothe House: 


was in fact granted. > -o | : 

The circuwstances were that the plainte 
if, in common with other lads, was em- 
ployed in the defendants’ factory operating 
circular woodcutting machines; the acci- 
dent in respect of which he claimed. 
damages (which were assessed by the 
learned judge at the sum of 11701.) occur- 
red though his using his left hand instead 
of the push-stick provided for detaching, 
the off-cut pushing through the machine the 
length of*timber on which he was engaged. 
It appeared in evidence that the machine. 
was unimpeachable in type and ‘that the’ 
defendant employer had provided a guard 
and pusk-stick, but that the guard was an 
inadequate-fencing, in that the teeth of the 
Baw were exposed at the front of the 


inserted. . 


machine where the lengths of timber were. 


The Factory and Workshop Act, 1901 (1 
Edw. 7 c. 22) provided by sect. 10, sub*sect. | 


(1) (e), with, a view to the safety of em- 
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ployees, that all dangerous parts of maechi- 
nery in a factory “and every part of the 
mill gearing must either be securely fenced, 
or bein such a position or of such con- 
struction as to be equally safe to every. 
person employed or working in the factory 
asit would We if ib were securely fenced”; 
by cect. 79 the Secretary of State was em- 
powered to make “‘such regulations as appear 
to him to be reasonably practicable and 


to meet the necesssity of the case” where. 


he was Satisfied that “any manufacture, 
machinery, plant, process or description of 
manual labour, uséd in factories or work- 
shops, is dangersus...to life of limb. 
either generally, or inthe case of women, 
children or any other class of persons — 
after certifying ` the afac 
nery, plant, process or description of manual 
labour to be “dangerous. 


were made, and by reg. 1l it was laid 


down that “a suitable push-stick shall be’ 


kept available for use at the bench of 
see circular saw which is fed by hand, 


to enable the work to be carried on without ` 
unnecessary risk”; and, asto the “duties 


of persons employed,” reg. 23 provided that 
“every person employed at „a woodworking 
machine shall ti) use aad maintain, in pro- 
per adjustment, the guards d 
accordance with these regalations; (ii) use 
the spikes or push-sticks and „holders pro- 


vided” in compliance with reg; 11, “except: 


when, owing to the nature of the work 
being done, the use of the guards or appli-’ 
ances is rendered impracticable. 


In Murray v. Schwachman, Limited (156 


L. T. Rep. 407; (1938) 1. K.B. 130., the 
accident to theinfant plaintiff also occur- 
red in a woodworking factory, where a 
circular saw was being oparated, and, the 
Court of Appeal (Lord Justice Greer, Lord 
Justice Slesser, and Lord J we Greene), 
reversing the decisjon of Mr. Justice Hil- 


manufacture, machi-- 
Pursuant to’ 


sect..79 the ‘Woodworking Machinery Regu’ 
lations, ‘£922 (S. R; and O. 1922, No. 1196): 


provided in’ 
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bery, dismissing the plaintiff's claim, en- 
tered judgment for the plaintiff in the sum 
of £750, and in the course of his judgment, 
Sir Wilfrid Greene, M. R. (then Lord Jus- 
tice Greene) observed (st pp. 152, 153): 
“It is said that the foundation of the action 
for damages arising from such a breach 
[ofa statutory duiy imposed upon an em- 
ployer] is negligence, and that the defence 
of contributory negligence can validly be 
set up.” That proposition was, he pointed 
out, as had Lord Justice du Parcq in Lewis's 
case {sup.), unassailable in that court: it 
was doubtful whether it could be laid 
down as a general proposition that there 
was imposed upon an employee “a stand- 
ard of duty towards himself for his own 
protection to which the employee is bound 
to conform, and that if he fails to conform 
to that standard, he himself ig guilty of 
statutory negligence, just in the same way 
as ina matter arising at common law a 
plaintiff may have been guilty of negligence 
which affords a good defence, in that he 
himself failed in the performance of that 
duty towardshimself which lies upon an 
ordinary reasonable man.” 

_ Can it be said that the mere fact that the 
injured employee was himself acting in 
breach of a statutory duty in such. negli- 
gence as will entitle an employer to escape 
liability to compensate him in damages, 
although the accident would’ not have 
occurred at all if the employer had fulfilled 
for his part his statutory obligations? It 
may be conéeded that not every breach of 
a statutory duty is necessarily tantamount 
to negligence at common law, but where 
the Législature has 
duties specifically designed for the purpose 
of ensuring the safety of a workman, it 
must necessarily- be at least prima facie 


evidence of.negligence on his part if he. 


failsto comply with the requirements of 
such a regulation. 
Section 86, sub-sect. (2), of the 1901 Act 


` _ provided that “printed copies of all Tegu- 


lations for the time beingin force under 
this Actin any factory or workshop sball 
be kept posted up in legible characters in 
conspicuous places in the factory or work- 
shop where thty may be conveniently read 
by the persons employed,” and sub-sect. (3), 
that “a printed copy of all such regulations 
shall be given by the occupier to any per- 
60D affected thereby op his or her applica- 
tion. It, appeared in Lewis's case (sup.) 
that the employer had complied with the 
è requirements of that section, but it had been 
found by Mr. Justice Tucker as a fact, that 


imposed statutory’ 
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although the plaintiff knew thé purpose 
for which the push-strick was provided, he 
did not know of the existence of the regu- 
lations and/or their contents, and upon this 
it was indicated by Mr. Justice Tucker 
that it might be regarded as an undesir- 
able decision that a young lad who might 
otherwise have recovered substantial 
damages should be disentitled to recover, 
compensation because of the consgquences_ 
of the provisicns of statutory regulations 
which he had never read. On the other 
hand, it might be thought difficult to in- 
fringe upon the general principle tgnoran- 
tia juris haud excusat” by making excep- 
tions for persons of tender years or of a 
particular class of society. 

In Groves v. Lord Wimborne (79 L., T. 
Rep. 284 ; (1898) 2 Q. B. 402) Lord Justice 
Vaughan Williams, in the course of his’ 
judgment, in acase where the issue de- 
pended upon a ‘defence of common employ- 
ment, referred at p. 419) by way of illus- 
tration of a general principle tothe situa- 
tion which would arise if there were contri- 
butory negligénce on the part of a plaintiff- 
suing ia respect of the failure of his em- 
ployer to keep dangerous machinery pro- 
perly fenced, pursuant to the provisions, 
of the Factory and Workshop Act, -1878 
(41&42 Vict. c. 16), s. 5, He said that 
such contributory negligence would -be a 
defence to a claim by such a plaintif’ 
“for the reason that in fact the damage. 
to the plaintiff would not be caused by the 
failure of the master to perform the abso- 
lute statutory duty, because it would not 
have happened but for that and some- 
thing else, namely, the contributory negli- 
gence of the plaintiff..,° Speaking for 
himself, he added, he was inclined to the 
view that ‘if the circumstances of a case 
were such that, although the master had 
failed to perform the statutory du y, yet 
the injury would not have been occasioned 
tothe plaintiff but for the additional fact 
of negligence,” even on the part of a 
fellow-servant there might well be gocd 
defence. The doctrine of common employ- 
ment has, of course, recently been subject: 
ed to critical obvervation, Having yegard 
to the hardships which may result frem ita 
application, particularly in referense to very 
large concerns, e. g, the London Passenger 
Transport Board, where the bond of °com-- 
mon employment between the servant in-- 
flicting the injury and the servant suffer-- 
ing it, is merely a link in‘a very tong 
chain. Sach circumstances might well. 
arise in a very large factory, more especie. 

‘ 
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ally having regard to the modérn tendency 
to suk-divide work into a large number of 
highly specialised operations, where the 
neglect of one cperatcr may ultimately 
inflict grave injury cn another operator far 
removed in space from him and connected 
only by the fact that both are working 
“under the same foof”; in such a case to 
refer to two such employees as working 
“under the same roof” is to usé a figurative 
expression which, in fact, bears little real 
relation to the true position. í 

“A caso. relied upon by tke plaintiff 
{appellant) in Lewis's case ((sup.) was 
Flower v. Ebbw Vale Ste:l, Iron and Coal 
Co., Limited (151 L. T. Rep. 87; (1934) 2 
K. B. 132; where also, a claim was made in 
réspect of an accident resulting from em» 
ployment ata dangerous machine insuffi- 
ciently fenced. There, too, the Court of 
Appeal (Lord Justice Scrutton, Lord Justice 
Maugham and Mr. Justice Talbot) d's- 
missed the appeal of the plaintiff 
from the decision of Mr. Justice Lawrence: 
here Mr. Justice Lawrence‘had said in the 
sourse of his judgment (at pp. 13%, 140): 
“The question is whether the plaintiff, by 
he exercise cf that degree of care which 
an ordinary prudent workman would have 
sown in the circumstances, could have 
«voided the result of the defendants’ breach 
af duty. I- find that he could, and that 
he proximate cause of the accident was his 
‘wn disobedience of order in putting his 
and and arm under the copper bar in 
méh a way as to make the fence which 
ad been provided utterly useless... Of 
course, in considering whether the ordinary 
arudent workman would have taken more 
are than the injured man, the tribunal 
£ fact hasto take into account all the 
lircumetances of work in a factory and it ig 
ot for every risky thing which a workman 
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in a factory may do in his familiarity with 
the machinery tbat a plaintiff ought to be 
held guilty of contributory negligence. In 
this case, however, the plaintiff was disobey- 
ing orders without, so far as I am able to 
see, any good reason, and in doing so 
was disregarding the fence which, though, 
as I hold, nota secure fence within the 
statute, had been put there for his protec- 
tion, and would have protected him had he 
obeyed hia instructions.” 

In Dew v. United British Steamship Com- 
pany, Ltd. (139 L. T. 628) it was said by 
Lord Justice Serntton (at pp. 628, 631): 
“I think that it is clearly established by 
authority that contributory negligence, 
properly defined, if properly proved, pre- 
vents the plaintiff from recovering, though 
there is a cen‘inuing statutory breach up 
to the time of the accident." That case 
arose owing to the failure of the defendants 
to comply with the statutory regulations 
made pursuant to the provisions of the Mer- 
chant Shipping Act, 1894, relating to the 
height of the fence which should be put 
round the hatches ofa ship, where the plaint- 
iff employee, a coal trimmer, fell into the 
hold of the ship, but was found to have 
been himself guilty of contributory negli- 
gence. From these cases, then, it is appa- 
rent that contributory negligence is a valid 
defence ; and contributory negligence may 
be deduced either from such circumstances 
as would be regarded as showing negli- 
gence on the part of the plaintiff at com- 
mon law, or from negligence comprised in 
a breach of a statutory duty ; in each case 
it must depend upon the particular facts 
as to whether there was contributory negli- 
gence, and breach by the plaintiff of a 
statutory duty is only one of the things from 
which evidence of his negligence may be 
deduced, —Thke Law Times, 





GIFTS FROM WIFE TO HUSBAND. ’ 


When a married woman obtained the 
ght of free disposal of her separate pro- 
srty, hershusband became a potential object 
‘her generosity. Lest bis position should 
ad to undue. benefits, equity invented 
e restraint on anticipation clause. For 
% future this device can no longer be 
sed (Law Keform.(Married Women and 
ortfeasors) Act, 1935). Are there any 
her cheeks on a wife’se freedom of dis- 
„sition in respèct of her husband ? 
It is now settled that marriage is not one 
those relationships to which the pre- 
.: P 


m 


sumption of undus influence applies (Howes 
v. Bishop [1909] 2 K B. 390,0. A). Equity 
did not carry further the policy of the 
restraint on anticipation by’ treating the 
husband in the same way as the father, the 
solicitor, and the spiritual adviser who 
becomes a donee of the child, the client and 
the devotee. Nevertheless, it is open to the 
wife, as toanyone else, to prove that a 
trang iction was, in fact, brought about by 
the exercise of undue influence. A young 
man who proved that he was under the. 


dominating influence of an older and more-. e 
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-experienced friend, has been allowed to set 
aside a gift to the latter. The special posi- 
tion of a wife would seem to help her in 
discharging the burden of: proof. A hus- 
band often possesses some influence over 
his wife. As Lord Atkio has said, in a case 
decided on another ground: “It may be 
true that in some cases it is easy for the 
wife to discharge the onus which lies on her. 
as on everyone else outside the protected 
classes to show that a particular contract 
was, in fact, procured by -tha nndue 
influence of her husband” MacKenzi> v. 
Royal Bank. of Canada [1934] A. 0. 468, 
P. 0.).” Cases are few in which undué 
influence has been held proved where: it 
was not presumed and there appears to be 
no clear decisions in respect of matrimonial 
influence. In Bank of Montseal v. Stuart 
[1911] A. ©. 120, the Privy Oouncil said : 
“It may well be argued that when there is 
evidence of overpowering influence and the 
transaction brought about is immoderate 
and irrational as it was in the present casa, 
proof of undue influence is complete,” but 
breach of confidence by her hnsband's 
solicitor, who ought to have properly advised 
her, in this case allowed the wife to impugn 
a guarantee by which her husband and the 
solicitor both benefited. 3 

A wife, living with her husband and 
authorising her income to be paid to him, 
might find it almost impossible to recall 
the payments on the ground of undua 
influence. In other instances it may be: 
easier, as Maugham, J., suggests in In re 
Lloyds Bank, :Ltd. [1931] 1 Oh. 289, where 
he applied the presumption of undue: 
influence to two persons engaged to he 
married. Hesaid:. “It cannot be doubted 
that the necessity of showing that a trans-: 
action of the nature of a large gift or con- 
veyance to a husband was a fair and. 
proper one, in a case where the wife has 
not been separately advised, may, without 
much difficulty, be thrown upon the hus- 
band.” If ‘all that is meant by this is that 
it Is easier for a married woman than for 
other Persons to prove undue influence, 
it ts in accordance with earlier statements 
of the law. But the judge's previous re- 
marks suggest that he regards a large gift 
as in itself evidence of undue influence. 
This seems unsound, for ordinarily the 
doctrine of undue infiuence necessitates 


the existence of a personal influence—an ` 


influence carried to a Ligh degree—which 

is used to the advantage of the dominant 

party Undue infinente means: the misuse, 

the abuse of influence, the undue exertion - 
ik. e 
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of an influence, the strength for which ‘ie 


presumed or proved. Something more than 
normal matrimonial influence must be 
shown. Tosay that a larze gift is in itsel# 
evidence of this looks like begging ‘the 
question, Yat there are other dicta im 


-favour of the special treatment of a married 


woman, although she’ ‘is not within the 
protected classes. Lord Alverstoge, L.O. J, 
in Howes v. Bishop, supra, thought’ tha. 
there might be circumstances in whicl 
the equitable doctrine that the onus o 
proof'resis on the person suppartiog the 


.document which creates a gift might apply 


to the relationship of husband and . wife- 
Shears &-Sons, Ltd. v. Jones [1922] 2 Oh 
802;°128 L T.218, a bill of sale execute; 
by a wife to secure payment of her hus 
-band's debt was void because the require 
ments as to registration were not compliec 
with, but Russell, J., was prepared, i 
necessary, to avoid it on another ground 
He said: ‘The duty was cast on the 
plaintiffs to see that the wifa had separate 
and independent advice before they tool 
from her this benefit” (128 L. T., p. 2241 
this point is not reported in the Lar 
Reports), The bill of sale was, perhape 
hastily and rashly given, but the husban 
was not shown to have possessed any extra 
ordinary influence. These various dict: 
throw some doubt on the law as it is usuall, 
understood. - 

A married woman can call in aid othe. 
principles of law such as duress. Her» 
again it may be easier to prove that a gif 
was made under the duress -of a husbane 
than of a stranger, for the position of the 
former gives him greater opportunities t 
exert unlawful pressure. Talbot v. Vo: 
Boris [1911] 1 K. B, 854, is an example 
Further, the plea of non est factum is open 
to a wife if she is ignorant of the trur 
nature of the document she is signing. A 
the advice of a husband in financial matten 
is often taken, he being treated as a com 
fidential adviser, it is open to him to abus. 
his position of trust for his own ends b: 
refraining from enlightening his ‘wife’ 
ignorance by a ‘proper explanation, ‘Thes 
were the circumstances in Chaplin & Co 
Ltd. v. Brammall [1908] 1 K. Be 233, C.A 
where, on the strength of the defendant’ 
guarantee, goods were .supplied “to he 
husband on credit. The guarantee wa 
declared void, Ridley, J., findiftig as a fac 
that there was no eufficient explanation 
of it given to her to cause ‘her to under 
stared what she was signing. The burden 
of provinglack of understanding invalidat 

ih k “6 
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ing a-document is on him who alleges it, 
but Vaugban Williams, L. J., remarked 
that the plaiotifis had failed to show that 
the dccument was properly-explained to tLe 
wife, thereby assuming that in the case 
of busband and wife the rule is otherwise ; 
that the burden of proving ignorance is 
nokon the wife tut the burden of disprove 
ing itis on the husband. This dictum must 
be treated with caution for, if acted, on a 
married woman might, by this means, 
obtain some of the advantages which a 
presumption of undue influence. gives to 
other persons. It must also be borne in 
mind that a husband, unlike a solicitor 
or similar person in a pesiticn of confidence, 
is not subject to the fiduciary duties of 
giving disinterested advice and refraining 
from abusing the confidence reposed in 
him. Even if a wife relies on her husband's 
advice, there is no fiduciary relationship 
between them in the legal sense. Yet 
Vaughan Williams, L.J. seems to view 
them in this light. 

Support for this might, at first sight, 
appear in ibe case of Re Blake, 60 L. T. 663, 
where a husband, who was his wife's 
trustee, claimed that she had made him 
a gift of a substantial part of the trust 
property. Kay, J., said: “The wife had 
no independent advice, and a gift froma 
cestui que trust toa trustee, even where 


JOURNAL 5 


-the parties are in the relation of wife and 
-husband, can only be supported by very 


clear and strong evidence.” But the “clear 
and strong evidence” can only mean evi» 
dence of a definite intention to give, for the 
whole case rests on the question wether 
there was an intention on the part of the 
wife to destroy the trust to the extent of 
the property involved or only to make a 
loan of it. The presence of independent 
advice makes an intention to give easier 
to prove where the true object of the 
transaction is in doubt. The evidence was 
found not to be sufficiently cogent to 
destroy the trust. It may be noted that 
Kay, J., suggests that some suspicion 
attaches to a gift made by an ordinary 
beneficiary to his trustee but there is no 
reported authority for this opinion, though 
it may De reasonable to require strict 
evidence of an intention to benefit sucha 
donee, especially where the subject-matter 
of the gift is trust property. 

There is no clear ruling which discri- 
minates between a husband and a stranger 
in the matter of gifts, but the above- 
mentioned cases reflect a judicial readiness 
to protect a wife from her own generous 
instincts. The way is prepared for the law 
to develop further. The disappearance of 
the restraint upon anticipation may prove 
a stimulus.—The Solicitors’ Journal, 


SOME POINTS ON TRADE MARKS. 


. The ehcice of a trade mark for use 
in ccnnection with a business must always 
be a matter of scme difficulty and, owing 
to the stringent requirements of our law 

_ compared with those of some other countries, 
the trade mark owner may find himself at a 
disadvantage in his export trade df he 
does not take proper precautions from 
the outset. 

It is, of course, possible to adopt a trade 
mark withcut regard to the requirements 
to which a mark must confirm if itis to 
be registrable as a trade mark under the 
Trade Marks Act, 1938.. In such a case 
the *trader must rely upon his common 
law rights in the mark which he will 
acquire by using it, so that it becomes 
identified with his goods in the mind of 
the public. If he adcpts this course, he 
will find, that te numler of marks available 
tê, him is much grater than is the case 
“if be adopts a registered trade mark. 
He will be able to use . words of a 
descriptive or geographical nature. Such 

` 6. > 2 SS sot 
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words often possess at first sight a strong 
attraction for the trader although in the 
long run, an invented word will often give 
a more satisfactory result. 

Such a course is, moreover, open to a 
number of objections. In the first place 
the owner of the mark has to acquire a 
common law right in the mark by user 
and this will take some time. Secondly, 
it will be necessary for him to prove his 
right to the mark if he wishes to enforce 
it against an infringer. This may be a 
very expensive matter, involving the pro- 
duction of evidence from all parts of the 
country, whereas registragion of a trade 
mark confers a prima facie exclusive right 
to the mark upon the registered pro» 
prietor and the onus is on an infringer 
to prove its invalidity. . 

In the third place there are a number 
of foreign countries which have a system 
of trade mark registration which is knowa 
as the deposit gystem, under which the 
first person who registers a mark ° gets 


e 
e 


6 JOURNAL 


the right to use the same on payment of 
the prescribed fee and registration is only 
granted to a foreigner who can produce 
a certificate showing that the mark is 
registered in its country of origin. This 
system is applied in one or two European 
counlries and is practically universal in 
the important markets of South America. 
Traders in these countries have, in the 
past, had their marks registered by their 
local agents and have founded themselves 
unable to use the mark if they desired 
to transfer their agency elsewhere and, in 
some instances, valuable marks have been 
registered by persons with the object of 
selling them to the rightful owners. 

The Trade Marks Act, 1919, was passed 
partly with a view to putting British sub- 
jects in a less disadvantagecus position in 
this respect. It divided ihe Trade Marks 
Register intotwo parts, Part A and Part B. 
It was provided that a mark might he 
registered in Part B of the register on 
proof that it had been in actual use for 
two years and was capable of dislinguisk- 
ing the gocds in question. This has not 
been found to be adequate for the purpose 
desired and the requirement as to two 
years user has been abolished by the 
Act of 1938. At the present time the only 
requirements to enable a mark to be 
registered in Part B of the 
are that the mark shall be capable of 
distinguishing the goods in question, shall 
not be deceptive or be disentitled to pro- 
tection in a court of justice or contrary 
to law or morality or of a scandalous 
nature, and shall not so nearly resemble 
a mark already on the register as to 
deceive or cause confusion. The rights 
given by registration in Part B of the 
register are the same as those given by 
registration in Part A, except that in 
proceedings for infringement no injuncti-n 
or other relief is to be granted to the 
plaintif if the. defendant establishes to 
the satisfaction of the court that the use 
of which the plaintiff complains is not 
likely to deceive or cause confusion or lo 
be taken as indjcating a connection in 
the course of trade between the goods 
and some person having the right either 
as proprietor or as registered user to use 
the trade mark. (Trade Marks Act, 1938, 
s. 9 12). by 

To be registrable in Part A of the 
Register, the mark must conform to the 
essential particulars set out in s. 9.. These 


particulars have been altered by the Act of. 


1938, b the aWolition of the provisions under 


s 
e 
. ee 
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which, marks which have been used since a 
date prior to 13th August 1875, were entitled 
to special treatment on application for 
registration. Briefly, a trade mark must 
now ecnsist of the name of a company, 
individual or firm, represented in a special 
or particular manner, a signature of the 
applicant or one of his pfedecessors¢ an 
invented word, or word, or a word which is 
not descriptive or according to its ordinary 
signification, a geographical name or a 
surname, The mark may consist of any 
other distinctive mark, but any other than 
the kind set forth above must be proved 
to be distinctive. In determining whether 
a mark is distinctive in connection with 
Part A registration, tte tribunal may have 
regard to the extent to which the mark’ 
is inherently adapted to distinguish and 
is in fact adapted todistinguish by reason 
of use or otherwise. In addition a Part A 
mark must not be deceptive or disentitled 
to protection in a court of justice or be 
contrary to law or morality or of a scandalous 
nature, nor must it conflict with any mark 
already on the register in respect cf the. 
same kind of goods, The effect of regis- 
tration in Part A of the register is to 
give the registered proprietor the exclusive 
prima facie right to the mark in question. 

A wide selection can be made within 
the scope of s. 9, and the mark may 
consist oi a device if it is distinctive or 
partly of a word and partly of a device. 
An unregistrable word may be included 
in a device provided that the right to the 
exclusive use of the word is disclaimed, 
and in such acase, the word must not 
be too prominent a feature of the mark, 
For certain foreign markets, such .as‘Ohina 
or Japan, English words are unsuitable 
and a device is probably the best form 
of trade mark. Care must also be taken 
in the case of a mark for use abroad not 
to offend religious or other susceptibilities. 
A device, however, must be something 
substantial and not consist merely of ecrolls, 
flourishes or non-distinctive matter. ; 

It will be noted, that for a word to be 
unregistrable as a geographical name or 
as a surname it must be such a name. 
according to its ordinary signiffeance. 
The proviso insludes foreign place namgs, 
and is subject to the rule de minimis, 
The law on this point has erecently béen 
reviewed by the Court of Appeal in In 
the Matter of Boots Pure Drug Qo. Ltd's 
Trade Mark “Livron,” and In the Matter 


of an Application by bihe «Societe Des, . 


Usines Chimiques Rhone Poulenc, to rectify 


. 
te 
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the register [1935] 1 Ch. 54, in which 
case the word “Livron,” which is the name 
of a small town in France, was held to 
have been wrongly registered. In A Bailey 
&Co., Ltd. v. Clark Son & Morland, Ltz., 
55 R. P. C. 253, a still more recent case, 
the word “Glastonbury's” was ordered to be 
removed from the register in respect of 
goods made ir ‘Glastonbury, on account 
of the provision of s. 44 of the Trade 
Marks Act, 1905 (now s. 8 of the Act of 
1938) to the effect that no registration of a 
trade mark shall interfere inter alia) with 
any bopa fide use made by a person of 
his own name or the name of his place 
of business. It was held that the word 
was a geographical name in spite of the 
final “s.” Where an invented word is used, 
the word need not be entirely meaningless. 
The leading ¢ase on this subject is the Solio 
Case, In the Matter of an Application by 
the Eastman Photographic Materiala Co., 
Ltd., for a Trade Mark, 15 R. P., O. 476, 
in the House of Lords, 

The Trade Marks Act, 1938, has recognised 
the fact that under modern conditions the 
goodwill of a business is often built up 
around a trade mark. Section 29 embodies 
one of the provisions of the Aet which has 
been framed with this in mind and enables 
a mark to be registered on behalf of a 
corporation about to be formed. A mark 
registered with this object must be assigned 
to the corporation within six months of the 
advertisement of the mark or within such 


further period not exceeding six months ` 


as the Registrar may allow, There is no 
reason why the application should not be 
made in the name of a solicitor or patent 
agent with a view to his assigning the 
mark under this section to the company 
when formed. Ample time ie given for the 
formation of the company, and as in many 
cases it may be desirable to include a 
word which it is proposed to use as a 
trade mark in the name of the company, 
it is possible to enquire at the Companies 
Registry ənd at the same time to make 
sure that the word is registrable as a 
trade mark. 

With regard to registrabilily, a prima 
facie opinion as to whether a mark complies 
with the necessary requirements can be 
obtained.from the Registrar of Trade Marks 


ao . 
Those Hats. Again. ° - 
Once more a crop of cases, in which 


Dagietrates have purported towrder women state whether the victim was.complain-. 


by filing the approptiate form at the 
Trade Marks Registry, and in addition a 
request for an official search to ascertain 
whether any mark is on record which 
resembles the mark proposed may be 
made at the same time. The register of 
trade marks is divided into thirty-fcur 
classes of goods and aseparate registration 
is required in respect of goods in each 
different class. Instead of making appli- 
cation for an official search, advantage 
may be taken of the facilities which exist 
at the Trade Marks Registry whereby an 
intending applicant may make his own 
search. If this course is adopted, expense 
will be saved, although care must be 
taken to ensure that possible conflicting 
marks are not overlooked. The requirements 
on requesting an official search and for 
obtaining ethe Registrars advice as to 
tegistrability as well asthe procedure on 
mak.ng application to register the trade 
mark are set forth in tha Trade Marks 
Rules, 1938, in which will bə found the 
forms applicable and the Government fees 
which have to be paid. 


Provisions are contained in these rules 


whereby the Registrar may refuse to, 
accept an application to register certain. 


words or marks, and in practice these 
marks are refused. For details of these 
reference should be made to the rules 
themsslvss, but words such as. “Patent,” 
“Registered,” “Copyright,” representations 
of Their Majesties or any member of the 


Royal Family, or the words “Red Cross,” 


“Geneva Cross,’ or representations thereof, 
the words “Royal,” “Imperial,” or any cf 
the Royal Arms or insignia, or any words 
tending to indicate Royal patronage are 


not registrable. The word “Anzac” also 


cannot be registered, Where a repre- 
sentation of the armorial bearings, insignia, 
orders of chivalry, decorations or flags of 


any state, borough, coroporation, etc, ` 


appears on a mark, thè copsent of the 
ctticial or other person entitled to give 
consent is required by the Registrar. 
Where the name or representation of any 
person appears in a mark, his consent, 
or if he is dead, that of his legal repre- 
sentatives, is required.—The Solicitors’ 
Journal. 


. * Extracts from Contemporaries. e 
to put hats on in court, have arisen. Unfore. ° 


tunately, the court reporter never seems, to 
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ant or defendant or a witness but, which- 
ever she wasor even if she was a mere 
spectator, we remain convinced that the 
bench has no warrant for demanding that 
her head be covered. At Liverpool cn the 
lst Jone the learned Recorder publicly‘ 
directed that tLe officials in his court were 
not to interfére: “there is,” he remarked, 
“no historical cr religious basis for this 
absurd business of telling women that they 
“have to wear hats in ‘court. We should 
like to ihink that this expression of opinion, 
with every; word of which we expressed’ 
agreement in advance last year, would be 
taken to heart in othercourts—but we have 
since seen with regret that the Recorder 
of London has publicly declared the other 
way, so we suppcse some courts will con- 
tinue with this ukase until Miss Hampden 
has the courge to jnsist that she *may make 
her complaint without a hat, and the money 
to move for a mandamus if refused a hear- 
ing. 


Respect for the Court. 

Judges and magistrates are entitled to 
expect, and on occasion to exert themselves 
to exact, respectful behaviour from per- 
sons attending their couris, but it really is 
time that a woman without a hat should 
not be scolded from the bench. After all, 
times do change, and ‘outward observations; 
as well as curselves, must be allowed: to 
change with them. 

To judicial personages still inclined to 
stick on an obsolete point of dignity, we 


commend 4 reading of Kipling’s story, 


“The Enemies to Each Other.” 

- The sort of respect which -we like to see 
paid to the court, was that shown by the 
Hungarian gentleman who at Cambridge 
instructed a _ solicitor to appear for his 
son who had sailed ‘to America, absecnd- 
ing from his bail. 
the father, who had travelled from the 
- continent especially to be in court that day, 


got into touc with him and insisted that 


the charges be restored to the list. He said 


that he had had the hospitality of England’ 


and ke was not going to allow any member 
of his family t abuse that hospitality. 
A letter of explanation and apology from 


the defendant was also read.— Justice of the 


Tence: 


The Subçonscious Bounder. 


“What | did was done subconsciously while” 


“ talking to a young lady wuh my other arm- 


The solicitor said that 
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along the back of the seat,” said a romantic 
young man who recently had to pay a 
fine and the cost of anew back rail to the 
said seat, which was one ina public park, 

He added to his offence by saying that’ 
the damage he had done was insignificant 
compared with other damage of the kind 
in the park. Some people are heavily 
obsessed with the notion that two wr8ngs 
make’a right, and a hundred turn ‘affy anti- 

social sinner into a saintly citizen. i 

The magistrates thought otherwise. 

The engraving or scribbling of initials is 
a widely spread form ot human silliness. 
Often it does not have the excuse of desire 
of immortality for love. Any place will do. 
You still see the bark of an ancient trée 
blazed with initials a foot long, or a pencil 
scribble in a public urinal; and these 
things are done, not by small children 
learning to write or in possession of their 
first penknife, but by grown men, many of’ 
whom are not otherwise fools.—J ustice of | 
the Peace. 


Active Consideration. 

Those who draft ‘answers to questions in 
Parliament from time to time find a new’ 
soothing formula. It has hitherto been the 
fashion to cover Procrastination by saying’ 
that the matter is receiving consideration,’ 
Now we are told ‘that “the matter ië being” 
actively considered,” vide iàn answer’ at’ 
col. 1867 of the -Parliamentary ‘Debates for 
3rd May, and other similar sops “to the’ 
impatiént, j 

““Hansard” is not considered to be a’ 
humorous publication; but when, ‘on the 
occasion of deciding whether a mirror is 
to be fixed in thé members’ cloakroom, a 
Lord of the Treasury, hopes that his honour- ' 
able and gallant friend, ` will, “on reflec- 
tion withdraw his opposition, one secretly 
wonders whether ‘it; is the soldier's own ` 
mirrored masculine beauty which ‘is to 
mollify him; or whether he is to be softened’ 
by the. thought of others being able to’ 
adjust their ties and tuck in errant wisps. 
of hair. | 

Another member aa the Minister of' 
Transport to-“‘prevent a situation arifin gin 
which non-smokers will have to come to ‘thé: 
House in order to breathe fresh sil.” They 
will certainly not attend during qusstion 
time to secure clarity of thought, to judge 
by some of the intercha#nges which are 
reported to a respectful, . but puzfled, 
public: —J wa of the Peace. . 
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COMMON EMPLOYMENT 


An employer has certain personal duties 
of care, namely, to choose ccmpetent 
employees, to have proper appliances. and 
to arrange asafe system of working. These 
responsibilities cannot be delegated, and 
the defence knawn as common employment 
is fot available if they are not fulfilled; 
Wilsons and Clyde Coal Co., Ltd. v. English 
(1937, 3 All E. R. 628. 

Bat in addition to liability for bis own 
acts the employer is responsible for the 
acts of an employee in the course of his 
employment. If sued, he has all the same 
defences that the employee, if sued per- 
sonally, could plead. For example, he may 
deny negligence, plead contributory 
negligence in the person injured, or allege 
consent to run tle risk. But to a claim 
founded on vicarious liability for the acts 
of employees, he has the further special 
defence of common employment. By the 
doctrine of common employment, there is 
an exception to the rule of vicarious 
liability when two or more employees are 
engaged cn “common employment” and one 
injures another by negligence or some 
other tort. Tne principle of the doctrine 
is, that the negligence of other employees 
is one of the ordinary risks of employment, 
and that these risks are voluntarily accepted. 
It was first laid down in Priestley v. 
Fowler (1037, 3 M. & W. 1) for a variety 
of unsound and artificial reasons, adopted 
later by the American courts, and accepted 
by the House of Lordsin Bartonshill Coal 
Co: v. Reid (1858, 3 Macq. 256) and 
Bartapshill Coal Co. v. McGuire (1858, 3 
Macq. 300). It is now too firmly estab- 
lished to be overthrown by anyone except 
the legis] iture. 

Båt although there can be no dispute 
about. the validity of the defence in modern 
lay, there can be a great deal of dispute 
about the extent to. which it goes. No 
case has ever decided that an employee 
is precluded from recoverihg, damages 
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merely by the fact that the person who 
caused the injury is a cc-employee; it 
is only if they are in common employment. 
Tf this is not the case, the ordinary rule 
of vicarious liability holds good and the 
employer js liable. Many explanations 
have been given of the indefinite phrase 
“common employment,” and in Radeiiffe 
v. Ribble Motor Services, Ltd. (1939, 1 All 
E. R. 637): the House of Lords had the 
opportunity of examining it. The case is 
not of such immense importance as one 
was inclined at first to thiak because the 
decision of the Court of Appeal was regard- 
ed very generally as unsound, and it 
was no surprise when the House of Lords 
reversed it, But the opinions of the Law 
Lords, and particularly of Lord Wright, 
put the law in a clearer form, and will 
probably be referred to in future when the 
question arises. 


Tas MBANING or Common EMPLOYMENT 


For the purpose of explaining the 
limitations of common employment it is 
easier to put the doctrine in this form: 
Where two persons are working for the 
same employer and are in common employ- 
ment, he is liable for his personal torts 
to either of them, but not for their torts 
towards one another. Employment by the 
same person is not by itself enough. Mr. 
Justice Blackburn said, in Morgan vV. 
Vale of Neath Railway Wo. (1864, 5 
B. & S. 570), that where two or more 
employees are in the course of their work 
in such a relation to one another that 
the safety of one “must if the ordinary 
and natural course of things depend on 
the care and skill of the others’ there is 
common emplo;)ment. To this the cases 
add a further qualification: that they mus 
be working, perhaps in different capacities, 
but yet on the same unit of work, or 
towards a common objective. Bf two trains e 


belonging to the esame company collide by 


. e. . 
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the negligence of oné of the engine 
drivers, the company is liable tothe pas- 
sengers, but not to the driver, guard, ticket 
collector, waiters or other employees on the 
oiher train, because they are all engaged, 
in common with the negligent driver, in 
the work of running the company’s system 
of trains, and their safety musi in the 
ordinary course be dependent on the 
care and skill of the drivers of other 
trains. While the company would be liable 
for the engine driver's negligence to the 
owner of a wandering cow, it is not liable 
to its own employees because they, unlike 
tLe owner of the cow, have accepted the 
risk. That is supposed to be the principle. 


Loep Wriaut's Tssts 


But suppose that the company acquires 
a line of buses, and one of these collides 
with a train at a level-crossing: it can- 
not be said that the. driver of the bus is 
in common employment with the driver of 
the train, although both of them are in 
the service of the railway company. How, 
then, is one to discriminate ? 

.Lord Wright gives two tests for deciding 
wheiher common employment exists. One 
is negative: “If there is no object, immediate 
or remote, ccmmon to the employments 
of. the fellow-employees, even though con- 
cerned in the same class of work, except 
that they are all engaged in seeking to 
make money for the same employer, I 
think there is prima facie no case of 
common employment.” 

Earlier he gives a positive criterion: in 
order to show common employment, one must 
first find a unit of work in which all are 
engaged. He says: “They must be employed 
in common work—that is, work which neces- 
< sarily and naturally, or in the usual 
course, involves juxtaposition, local or 
causal, of the fellow-employees, and expo- 
sure to the risk of the negligence of one 
affecting the other. According to the cases 
the nexus mayybe some general under- 
taking, which, however large it may be, 
can be regarded by the court as a unit, 
as a colliery was regarded in Wilson v. 
Merry (1t68, L.e R. 1 Bc. & D. 326), where 
it was held that there was common employ- 
ment between the minor and the works 
manager, notwithstanding the difference 
in grade and responsibility between them. 
Similarly in the navigation of a ship, as 
in Hedley v. Pinkney & Sons S. 9. Co. 
41894, A. Oe 222), where the common 
employment was between dhe master and 
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the seaman. ‘The interdependence of the — 
employees who are all engaged in the 
same work is obvious in such cases. 
Again, it has been held that there is 
employment in common in regard to the 
working of a railway system, at least _ 80 
far as working on the lines and adjoining 
premises is concerned...” °° e Tee 

In The Petrel (1893, P. 320) i was 
decided by Sir Francis Jeune that the 
master and crew cf two different ships 
are not in common employment. Although 
they work for the same company,. they 
are not employed on the same work.. Ships 
are separate units. 


APPLICATION OF PRINCIPLES 


Once these principles were clear, their 
application to the facts of the Radcliffe 
case was easy. In that case bus drivers 
were instructed to take separate parties to 
the same destination. ‘They left their 
parties at the destination, and then started 
to return. They were not told to keep 
together, but only to return direct to 
the garage. On the way back, the foremost 
driver stopped and the following driver, 
in going forward to give help, crushed 
him between the buses ‘and killed 
him. The Court of Appeal thought that 
the risk of such an accident was a risk | 
necessarily invclved in the employment, but 
the House of Lords, accepted the finding 
of the trial judge that the two drivers 
were proceeding independently through 
the streets of Liverpool. They decided that 
each bus was an independent unit and 
there wasno common employment. Hach 
driver had instructions to carry out one 
piece of work: he was not carrying it 
out in necessary conjunction with the others, 
and consequently his safety was not, in 
the otdinary course of affairs, necessarily 
dependent on the care and skill of the 
others. Their contact was fortuitous. 

The decision must not be taken beyond 
what it decides. It depends completely 
on the findings of the trial judge. The 
House of Lords did not consider the posi- 
tion in the event of collision between bases: 
working to timetable. ‘There is a close 
analogy between such a case and a system 
of trains. But is is thought that - eyen 
in this case there would not. be common 
employment, because the special factors of 
the signalling system and the “private 
system. of lines are» absent.—The Ldw e 
Journal. i 
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REPAIR OF ROAD: RAILWAY miji 
COMPANY AND CYCLIST 


In Swain v. Southern Railway Company 
the Oourt of Appeal (Sir Wilfred Greene, 
M. R., Lord Justice Finlay, and Lord Justice 
du Pareq) recently dismissed the appeal 
. of the defendant railway company from a 
decision of Mr, Justice Humphreys, who had 
awardetl to a cyclist damages in respect of 
personal injuries sustained by being thrown 
from his machine when passing over a 
portion of road which was a public highway 
and» repairable by the railway company 
under the provisions of sect. 46 of the Rail- 
ways Olauses (Consolidation) Act, 1845. The 
accident occurred at a point where the road 
was carried over the railway by a bridge. 
‘The plaintiff had passed over the bridge 
itself and was continuing down the approach 
when the wheel of his bicycle canght ina 
rut and he was thrown. The learned judge 
-found as a fact that the plaintiff's injuries 
had been caused solely by the failure on 
the part of the person on whom fell the duty 
of repairing the road and maintaining it in a 
reasonable condition for the use of ordinary 
tralie, that the railway company had failed 
to maiiutain the bridge and its approaches 
in the state in which they were constructed 
in cr about 1856, and that when the accident 
happened, the road was dangerous not only 
to bicycles but also to gigs and dogcarts. 
Tce company's contention that they were 
Only liable to maintain the road in a condi- 
tion suitable for the traffic in existence in 
1856 did not therefore avail. The Court of 
Appeal accepted these findings of fact. The 
case also involved the consideration of two 
questions of law. 

_ The action had not been launched within 
six months of the act, neglect, or default 
complained of, and in these circumstanees 
one of the questions of law concerned the 
Plea by the company that they were pro- 
tected by the Public Authorities Protection 
Act, 1893. The judgment of the Court of 
Appeal was delivered by Lord Justice 
Finlay, who intimated that the authorities 
madé it clear that the said Act could not 
avait bhe defendants. The learned Lord 
Justice recalled that in Attorney-General 
v. Company. -of Proprietors of Margate Pier 
and Harbour (82 L. T. Rep. 448; (1900) 1 
Oh. 749) Mr. Justice Kekewich had decided 
that a*company maintaining a pier and 
harbour and striving to make profits were 
mot within the protectidn-of the Act. That 
decision had been approved by Mr. Justice 
Yaaanell in Parker v, London: County 


Council (90 L. T. Rep. 415; (1904) 2 
K. B 501), and cited with approval by Lord 
Buckmaster in Bradford Corporation v. 
Myers (114 L.T. Rep. 83; (1916)1 A. O. 
242), who had said that the Act only 
applied to a definite class of persons, 
namely, public authorities, and to a de- 
finite class of action. Lord Justice Finlay 
went on to say that when the law, which 
was well-settled, was applied in the present 
case the result appeared to be clear. The 
railway company on their ordinary business 
were plainly not a public authority, and 
the court did not understand that that was 
contested ; and the court was unable to see 
how it could be said that that commercial 
company “became a public authority be- 
cause Parliament had thought to impose on 
them duties in maintaining bridges and 
approaches to bridges. 

The second question of law arose out 
of the company’s contention that the effect 
of the relevant section of the Railways 
Clauses (Consolidation) Act was merely to 
transfer to them from the surveyor of tigh- 
ways the duty of maintaining the portion of 
road in question, soas to constitute them 
for that purpose the surveyor of highways, 
with the result that they were not liable 
for non-feasance. Lerd Justice Finlay 
referred to Russell v. Men of Devon 
(2 Term, Rep. 667) and the well-known 
principle in regard to non-liability of the 
inhabitants of a locality for failure to repair 
—a principle which had been held applic- 
able to various public bodies to whom in 
course of time the duties of road main- 
tenance had been transferred. In order 
that the principle should apply to the pre- 
sent cise it must be snown that the defen- 
dants were really the successors of, and had 
really had. transferred to them, the duties 
and liabilities which originally rested on 
the inhabitants. The railwgy company 
could not, in any sense, be said to represent 
or stand in tha shoes of the inhabitants. 
They came under a liability to make and 
repair bridges and their.approaches as one 
of the terms imposed by Parliament by 
the Act of 1845. The principle applicable 
to the inhabitants, and applicable now to 
any public authority which mightstandin , 
the shoes of the inhabitants, had no applica- 
tion toa case like the present. His Lord- 
ship indicated that the court weuld have 
been prepared to, rest that view on 
principle, but there. was authority tò, 
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support it — Dublin United Tramways 
Company v. Fitzgerald (87 L. T. Rep. 532; 
(1903) A. 0. 99), and Parkinson v. Garstang 
and Knott End Railway (102 L. T. 
Rep. 244; (1910) 1K B. 615). In the first 
of these cases it was held that a tramway 
company was bound under sect. 2> of the 
Tramways Act, 1870, to keep in a fit and 
proper condition that part of the highway 
which lay between the rails, and was liable 
in damages to a person injured by failure 
to perform that duty. In the second case 
a railway company which had failed to 
maintain a good or sufficient gate where a 
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footpath crossed the railway, as required 
by sect. 61 of the Railways Olauses Consoli- 
dation Act, 1845, were held liable to the 
plaintiff for damages in respect of the loss 
of a horse which, without the plaintiff's 
negligence, had strayed on to the footpath, 
got to the line owing to the defective con- 
dition of the gate fastenings and was Killed." 

Ia Swain v. Southern Railway Gompany 
the Court of Appeal affirmed the judgment 
of Mr. Justice Humphreys on law and fact, 
but leave was given to appeal to the House 
of Lords.—The Law Times. 


A PROBLEM OF HOLDING OVER. 


There has been a considerable conflict 
of judicial opinion upon the qeestion whe- 
ther when a tenant of premises, whose 
tenancy has been determined by notice to 
quit, remains in possession after the notice 
has expired, and continues to tender rent, 
it is possible for the lardlord to accept the 
money tendered, whether he calls it “rent” 
cr not, without raising the implication of 
the creation of a new tenancy, 

In Hartell v, Blacker [1920] 2 K. B. 161, 
the landiord’s solicitors wrote refusing to 
recognise the tenancy, but accepting the 
money On account of use and occupation, 
but not as rent. The Divisional Ocurt 


‘(Bailhache and Sankey, JJ.), relying on 


Croft v. Lumley, 5 E. & B. 642, held, 
Sankey, J, with some hesitation, that the 
county court judge was right in deciding 
that the acceptance of the money amounted 
toa recognition of the tenancy and as a 
waiver of the notice to quit, A similar 
question arose in two later cases, heard 
together, Davies v. Bristow and Penrose 
College v. Butler [1920] 3 K. B. 428, both of 
which, however, were complicated by the 
fact that the Rent Restriction Acts 
applied to the premises and that the 
tenants, if they wanted to claim the 
protection of the Acts, had to cons 
tinue to pay rent which the landlord 
was bound to accept. In both these cases, 
on the facts, the defence of the Rent Res- 
triction Acts failed, and the Divisional 
Court (Lush and Shearman, JJ.) held that 
the iandlords were entitled to recover 
possession. They refused to follow Aartell 
v. Blacker, which they regarded as*being 
in direct conflict with Hunt v. Bliss (1919), 
36T.L.R.. 74. Both Judges thought that 
there had been some confusion between 
the effect of forfeiture and of notice to quit. 


The former can be waived by acceptance 
of rent, and the latter can be withdrawn. 
But, as Shearman, J., said, after the time 
limited in the notice has expired, the lease 
is at an end, and a landlord can no more 
waive his notice to quit than he can waive 
the effluxion of time. 

The problem still remains unsolved, for 
it has never yet come before the Oourt of 
Appeal; whenit does, perhaps Hartell v. 
Blazker may be overruled. However, a 
definite step towards the solution of a 
difficulty which affects all owners and 
tenants, especially of “weekly property, 
was recently taken in a case of Rickmans- 
worth Urban District Council v Warrer, 
before His Honour Judge Hancock, sitting 
in the Watford County Court. In that case 
notice to quit was duly served and expired, 
but the tenant remained on and paid sums 
equivalent to the weekly rent, and which 
he doubtless regarded as rent—his wife 
said they wererent. ‘The plaintiff's agent, 
however, instead of crediting those sums 
as.rent, in the rent book, gave weekly 
receipts forthem as mesne profits, though 
nothing was said to the defendant as to 
the manner in which the sams were being 
received. 

The learned county court judge reserved 
his judgment, and after carefully reviewing 
all the authorities at some length, decided 
in favour of the plaintiffs. There was, he- 
thought, no rule of law which ecmpelled- 
him to hold that the receipt. ôf money 
tendered as rent must be irrebuf‘able- 
evidence of a new tenancy, and the real: 
question was as to its weight ag suth evi- 
dence. That brought in another diffscult- 
legal problem. Did the maxim “Solvitur en 
modo solventis,” applied by the House of 


_ Lords, with judges advising them, in Croft. 
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v. Lumley (1858), 6 H, L. O. 672, apply 
where there was a pcssible debt, and no 
other right save one in damages still 
unquantitied ? His honour could ses no 
grounds for the application of the maxim, 


where the tenancy had been terminated by- 


notice to quit, and the landlords made it as 
sclear as they cqnjd that they regarded the 
lafe tenant as a trespasser. 

The Gecision is important, for in such 
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cases as this the landlord ie in an awkward 
dilemma. If he accepts money tendered as 
rent after notice has expired he runs the 
risk that it will be treated as creating a 
new tenaney, and if he refuses the money, 
the tenant will naturally spend it, with the 
result that the landlord is not likely to 
recover any mesne profits after judgment.— 
The Solicitors’ Journal. 


ACCIDENTS IN SCHOOL GAMES, 


Games are a normal part of modern 
education, and in the event of an accident, 
a Claim against the school aurhorities can- 
only succeed on proof of negligence. 

In Cole v Kettering Corporation, heard at 
Kettering Oounty Uourt in May, the claim 
was for 641. Rs. as damages for negligencs, 
The plaintiff was a scholar at Rockingham 
Street school and, in September, 1938, she 
had been injured while taking part in a 
rehearsal of a game, prior to the Charter 
Day celebrations. The gams was known as 
“clear the deck,” and the plaintiff ‘through 
her father as next friend) contendsi that 
the floor was too slippery for the gama to 
be played with safety. The defence was 


a denial of negligence, and His Honour - 


Judge Galbraith, K, C, inspected the locus 
in quo. The floor were found to be well-con- 
structed and well laid, but was composed of 
very hard wood, on which there was a great 
tendency toslip. The floor was also very 
smooth, so that it was easy to glide smoothly 
over the surface—sven when wearin 

shoes with rubber soles and heels. The 
findings of fact were that the plaintiff 
slipped on the floor while taking part in an 
exercise which was nət normal, and that 
the floor was too slippery for the purpose 
of the above game. No proper steps had 
been taken to see that the floor was in 
its normal condition, and the game was a 
risky one t2 play on sach a floor, Judg- 
ment was therefore given for the plaintiff. 

“The question of slippery floors had pre- 
viously been considered in Gillmore v. 
Landon County Council (193%, 4 ALE. R. 
331). The plaintif had joined some physical 
training’classe , on payment of a small fee 
“ andewas taking part in a game which ine 
volved hopping on one leg. The object 
was te make lunges at another player in 
am attempt .to make him place his own 
raised foot on the “ground. The whole 
class were wearing rubber shoes, but the 
floor was also used for dances and was 
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highly polished. The plaintiff's case was 
that the floor was tso slippery for sach a 
game, and that he had sustained an injury 
through falling down. Negligence was 
alleged against the defendants in that they 
had failedeio c.ver the floor with matting, 
although the advisability of this had been 
digeussed. The defendants denied negli- 
gente and also pleaded volenti non fit injuria 
as the plaintiff was playing in a game 
and had accepted whatever risks were 
involved. It was held by du Pareq, L. J., 
that if any person or body of persons 
invite a man for reward to take part in 
physical training, and invite him to come 
for that purpose to premises which they 
have hired, or of which they are for the 
time being in possession, they then impliedly 
warrant that they have taken reasonable 
Gare to see that the pramis33 are in all 
respects reasonably safe for the purpose, 
On the facts, the particular fcor was not 
suitable for the exercise in question, and 
the plaintiff had not accepted any risk of 
injuty, Judgment was therefore given in 
his favour, 

Accidents may happen, however, even 
when the floor is not slippery, and the 
position in such a case was considered in 
Jones v. London County Council (1932, 48 
T. L. R. 577). The plaintiff was attending a 
juvenile instructional centre, as 2 condition 


‘of reeeiving unemployment benefit, and to 
-that extent was not a vdluntary partici» 


pator inthe game. The latter was called 
“riders and horses,” and was played by 
pairs of boys, One was mounted on the 
other's back, and the obfect was to un- 
seat other riders. The plaintiff, while acting 
as a “horse,” had fallen and injured his 
arm on the wooden floor. Negligence was 
allege, on the ground that the game was 
necessarily rough and likely to cause injury. 
The plaintiff obtained a verdict of 1,000L 
in a trial by jury at Southwark Oounty” 
Court, but the Odurt of Appeal held that 
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there was no evidence that the game was 
- dangerous or likely to cause injury, and the 
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defendants had therefore not been negli- 
gent.—The Law Journal. 
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DOMICIL AND JURISDICTION IN DIVORCE AND NULLITY 


THREE recent cases in the British 
Courts have illustrated the application of 
the principle of the domicil as the basis of 
jurisdiction in marriage relation. One was 
a case of divorce, and two were cases of 
nullity of marriage. The first was the deci- 
sion of tbe Scotch Court of Session that it 
had no jurisdiction in an undefended 
-action of divorce brought by the Duchess 
of Leinster against her husband. The peti- 
tioner alleged that the Duke had acquired 
a Scotch domicil prior to his marriage and 
“had retained it. On the other hand, it was 
alleged tkat the Duke had ab&ndoned his 
Scotch domicil and reverted to his Irish 
domicil of origin. There was no doubt 
that he had acquired a Scotch domicil of 
‘choice in 1930, and on the sirength of it 
obtained a decree of divorce from his first 
-wife in that year. He married his second 
wife in London, and acquired the lease of 
‘an estate in Scotland for 1° years; but this 
fell through in 1936, and subsequently 
they had no home in Scotland. The Court 
- averred that the conduct of the Duke 
showed anintention inconsistent with that 
of acquiring a domicil in Scotland, and 
that by 1938 the domicil of choice wh'ch 
bad been established in that country was 
abandoned. It had therefore no jurisdic- 
tion to entertain the action for divorce. 

The first of the nullity actions, Galene 
v. Galene (1939, 2 All E. R., 148), was a 
petition brought by a husband for nullity, 
‘on the ground that the Court of his French 
domicil had already annulled the marriage, 
and its judgment was a judgment in rem 
which must be recognised and enforced by 
the English Court. The petitioner went 
through the ceremony of marriage in 
London when he was 21 years of age and 
the respondent was 23 years of age. A 
little later he returned to France, and his 
father there instituted proceedings for 
nullity of marrjage on the ground of non- 
compliance with the requirements of the 
French law. A French Court gave a decree 
of nullity by reason of lack of consent of 
the petitioner's father, and failure. to 
Yegister the marriage in the Register of 
Civil Statue, The proceedings were unde- 
fended in France, and no appeal was 
brought. The Court in England granted 
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the petition and pronounced a decree of 
nullity. oe 7 


e 8 
This case followed the decisiop in De 


‘Massa (1939, 2 All E. R. 150), which affirmed 


the same principle: that a judgment of 
nullity of the Court of the domicil is valid 
to annul a-marriage celebrated in Haugland, 
and must be recognised here, unless obtain- 
ed by unlawful means. 

The latter case of nullity raised the con- 
verse question. It was an application to 
the English Court to annul a marriage 
celebrated by a religious ceremony abroad 
in Poland, where it was legal, on the 
ground that the petitioner at the time was 
domiciled in England and was under an 
incapacity to marry the respondent because 
4hey were within the prohibited decrees of 
consanguinity : Perkal v. Perkal (Times, 
June 22). The respondent was the niece of 
the petitioner, and the marriage took place 
in Warsaw. ‘The parties were Jews, and 
by Jewish law the marriage of an uncle 
and a niece is valid. On the other hand, 
there was no doubt that the petitioner, 
though born in Poland, had acquired an 
English domicil long before the marriage, 
and was domiciled in England. It was 
equally clear that according to English law 
the marriage was null and void. There was. 
a decision to the same effect some 40 sears 
ago, in the case of De Wilton v. Montefiore 
(1900, 2 Ch. 481). That was also a case of 
a marriage between an uncle and a niece, 
celebrated according to Jewish law in 
Wiesbaden, where the celebration was valid, 
buteannulled because the parties were 
domiciled in England. The recognition of 
Jewish Law in this country extends 
only to the form of marriage and not to 
questions of capacity.. It is otherwise in’ 
certain continental countries. ar: 

Questions of nullity of marriage are 
decided by the law of dcmicil of the pa ties, 
not by the law of the place of celebration. 
At the same time there is a distinct ten- 
dency in the English Courts to recognise 
as valid a decree given by the Cour? of 
residence of the husband, although he was 
domiciled in this country. ‘(See Mitford yv. 
Mitford (1923, É. 13Q).) But” though the, 
Court of the residénce may have a Con 
current jurisdiction in cases of nullity, it 
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is well-established that the primary juris- 
diction is with the Court of the domicil; 
and the judgment of that Court is effective 


es è ee 
Presumption of Death in Divorce 

Causes. 

Questions of considerable interest were 
raised in Parkinson FP. v. Parkinson, A, 
where the petitioner sought dissolution of 
his marriage on the ground that reason- 
able grounds existed for believing his wife 
to be dead. The parties were married in 
1919. Three years later the wife left the 
husband to go to Blackpool, and said she 
was going for good. A separation deed in 
the usual terms was entered into, which, 
of course, prevented the husband from 
asking for a decree on the ground of deser- 
tion. He therefore based his petition on 
the pr-visions of seciion 4, sub-section (2), 
of the Matrimonial Causes Act, 1937, 
which enacts that in proceedings for a 
lecree of presumption of death and dis- 
solution of marriage “the fact that for a 
period of seveu years or upwards the other 
garty tothe marriage has been continually 
absent from the petitioner, and the peti- 
ioner has no reason to believe that the 
her party has been living within that 
ime, shall be evidence that he or she is 
lead until the contrary is proved.” Sub- 
section (1) of the same section provides that 
any married person who alleges that 
‘éasonable grounds exist for supposing that 
he other party to the marriage is dead may 
eresent a petition to the court to have it 
eresumed that the other party is dead and 
6 have the marriage dissolved, and em- 
nowers the court, if satisfied that such 
easonable grounds exist, to make a decree 
“£ presumption of death and of dissolution 
f the marringe. 


The Evidence. 
In the present case the petitioner gave 
vidence to the effect that the last time he 
ad séen his wife was by accident in 192o, 
lat he had made inquiries in 193) in 
‘lackpool, when he was told she had 
one t® Cleavers, that he subsequently 
sarat that she had gone from there to Mar- 
bester. and*from there to Salford, wuich 
ie left very hùrriedly.. The respondent's 
ather filed an- affidavit tn which he stated 
kat he had last seen her ovér, eight 
wars before, and that he kadw, no more 
gr. 
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to annul the marriage celebrated here, 
which, according to English law, would be 
valid.— The Law Journal. 


Extracts from Contemporaries. 


about her than that, and an affidavit sworn 
by the respcndent’s aunt stated that she 
had not seen her for more than eight years, 
Advertisements had been inserted in two 
newspapers, but no information had been 
received as a result of them. The case 
was heard by Mr. Justice Bucknill, who 
said that ib” was quite clear that dis- 
appearance was not synonymous with 
death, and when a woman, who appeared 
to be in good health and was under forty 
years of age, had merely not been heard 
of for a period of time, no cours could say 
that there were reasonable grounds for 
supposing her to be dead. At first itap- 
peared to the learned judge that continuous 
absence from the petitioner in a case where 
the wife had bound hereself to live separate 
and apart proved very little and that, 
therefore, it was difficult in a case of that 
kind to say ihat section 8, sub-section (2) 
of the Matrimonial Canses Act, 1837, 
applied. Cvunsel had, however, drawn 
attention to the fact that the sub section 
followed very closely the words of section 57 
of the Offences Against the Person Act, 
19661, which dealt with the defence to a 
charge of bigamy,’and had argued that 
whereas a continual absence for seven years 
provided a defence to a charge of b.gamy, 
the new Act gave the petiticner the sube 
stanlive tight to get the marriage dissolved, 
Counsel had, moreover, stated in a previuus 
case, Sir Boyd Merriman, P. had pointed 
out the similarity between the two sections 
and indicated that in his view the new Act 
was intended to provide a substantive 
ground of dissolution on proving of facts 
which formerly only constitutef a defence 
for bigamy. 


The Judgment. 

Mr. Justice Bucknill said’ tHat the words 
of the sub-section were certainly most 
general in ther terms. ‘There were no 
limiting words dealing with a case where 
there hed been a deed of separation, and 
they were so wide that they seemed to cover 
even the case where the husband petitioner 
had himself deserted his wife and left her 
for seven years. Th ® learned judge ex 
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pressed himself ag, satisfied. that “tho ido, ° 
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that the wife was continuously absent under 
a deed of separation did not debar the 
husband from obtaining the benefit of the 
sub-section. As to the question whether 
the burden lay on the petitioner to satisfy 
the court that he had no reason to believe 
that his wife was living during the seven 
years’ pericd, his Lordship asked himself 
how it was possible for the court to know 
whether the husband had reason to believe 
the wife to be living within the period unless 
he himself gave evidence on the point. 
That gave rise to the last point. Could 
the court say that the petitioner had no 
reason to believe that his wife was alive 
within the last seven years? The facts 
left the matter as one of pure speculation. 
There was no reason to believe that she 
was alive, and no reason to believe that she 
was dead. In such a case the? court ‘could 
hold that it was satisfied that there was no 
reason to believe that the respondent was 
living, and the petitioner was granted a 
decree of presumpticn of his wife’s death 
and a decree nisi of dissolution of the 
matriage.—The Law Times. 


The Death f enaity, 


It is interesting to note Sir Gervais 
Rentoul’s “sccond thoughts on capital 
punishment” expressed in his article for 


the July number of The Penal Reformer. 
Sir Gervais was one of six members of the 
Select Committee of the House of Commons 
on Capital Punishment, who withdrew from 
the Committee rather than sign the majority 
report. It is a pity they produced no 
report of their own. 

The candour which has permitted “second 
thoughts” is refreshing. The article cited 
is, in effect, Sir Gervais’ belated minority 
report. The most important of the thoughts 
leads him to advocate an experiment by 
way of temporary disuse of capital punish- 
ment, an experiment advocated by a con- 
tributor to our columns years ago. ` 

“It seems Mp me,” says Sir Gervais, “that 
there is only one way in which the problem 
can finally be put to the test, and thatis 
by trying the experiment of abolition for 
a limited pereod, .It could easily be done. 
There is no constitutional objection and no 
legislation even would be required. The 
Home Secretary; who possesses an absolute 
discretion in matter, would only need to 
let it be publicly known that for a definite 
period, say five years, he would advise the 
exercise of the Royal prerogative in every 
case of murder withopt exception. It is 
nojeworthy that in 1938 the Home Secretary 
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reprieved no less than fourteen murderers 
oyt of twenty-two without any detrimental 
effect on the homicide rate being anticis 
pated. Let this procedure be extended, 
and then if there was any reason to think 
that the number of murders was increasing 
in consequence, the experiment could’ be 
immediately abandoned. , , am 

“Until, however, something of thig kina 
bas been tried, there is no meass whate 
ever of absolutely satisfying the reasonable 
doubt which many people still have with 
régard to this question. The Home Secretary 
in taking such a bold step could fortify: 
himself at all events with the opinion of 
Bentham, the greatest of law reformers, 
expressed more than a century ago: ‘The 
more attention one gives to the punishment 
of death, the more he will be inclined to 
adopt the opinion of Beccaria—that it ought 
to be disused.’ | 

“Surely the time has come when we 
should be justified in making a notable 
experiment and of proving by the suspen- 
sion of the death sentence whether the 
jurists are r ght or whether once again the 
enlightened conscience of humanity is not 
a surer guide," —Justice of the Peace. 


A Little Learning— 

is a dangerous thing! A jury carefully 
instructed by the judge on the law as to 
manslaughter and the possible alternative 
verdict cf dangerous driving, rendered a 
verdict that the accused was not guilty of 
either of those offences, but was guilty of 
driving without due care. -° 

Said the judge, ‘I am sorry to say that 
I must find you all guilty of not listening 
to my summing-up with due care. You 
were not asked to say whether you thought 
the accused was guilty of driving without 
due care. That section of the Act of Parlia- 
ment cannot be used here. 

“I said, there is either one of, three 
verdicts— Guilty of manslaughter, of dan- 
gerous driving, or Not Guilty. The result 
is, that your verdict is one of Nos Gulity of 
anything.” i é 

The odds are heavy that some juryman 
remembered a case where a defendant was 
charged with dangerous driving- and was 
dealt with (as he could be under *section 35 
of the Road Traffic Act, 1934) for cgreless 
driving ; and, not knowing the difference 
between summary proceedings and pro- 
ceedings on indictment, misled his fellows 
on the jury, so: |hying them open’ toa 
merited judicial rebuke.—Justice of the 
Peace. © e ` 
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CRIMINAL APPEALS 


A‘number of reports of criminal appeals 
- has accumulated since our last article under 
this heading at page 445 of last year’s 
volume, They deal with a variety of matters 
and the’ simplest order in which to take 
them is chronologically, save where, here 
and there, more than one case touches the 
same subject; when we group them. There 
is some over-lapping of date with those in 
the article referred to, due to reports of 
some earlier cases not being then available, 
but we shall avoid repetition. We invite 
our readers’ attention to the great import- 
ance of acquiring a knowledge of these 
cases. 


In R. v. Firth (1938), 26 Cr. App R. 148, 


a statement prejudicial to the prisoner was 
inadvertently made tothe jury by a witness. 
The case proceeded witha strong warning 
to the jury that the statement was to be 
disregarded. The jury convicted. The 
Court of Criminal Appeal quashed the 
conviction. Incidentally, much that was 
‘said in the judgment of that Court is 
relevant to the question of pre-trial publicity 
in cases committed for trial. “It is always 
avery difficult matter to arrive with cer- 
tainty at the effect which a certain incident 
may have had on the minds of the jury, 
and it isimportant to remember that a jury 
consists not of one person, but of twelve 
persons. It may be profoundly difficult to 
arrive with anything like real certainty at 
the cause which operates on the mind of 
each. one!” “A mischief had been done, 
The. Assistant Recorder did everything in 
hie power to remove or mitigate it.” 

So does the trial judge do everything in 
his powey te get the jury in a notorious 
case to ignore what they have read in the 
press* oy talked about before being sum- 
moned to try thé case, but does he succéed ? 
“It is important fo remember that a -jury 
consists not of one person, but of twelve 
pérsons.”—- . . 

“To the like effect . was, R: v. Oram (1938), 


Wk. A 


26 Cr. App. R. 213, where two persons 
were tried together and the statement of 
one to the police implicated the other. The 
judge told them to disregard it “so far as 
humanly possible.” The Court of Criminal 
Appeal quashed the conviction, holding 
that the jiry had done the very human 
thing they were warned against and acted 
on the statement. f 

R. v. Collins (1938), 102 J. P. 323, dealt 
with a trial held on written depositions, 
because the accused pleaded guilty befcre 
the justices. lt was an unequivocal plea 
and the Court of Criminal Appeal held that 
the justices acted properly under section 13 
of the Criminal Justice Act, 1925, and 
bound the witnesses over only condition- 
ally. : 
At the actual trial the accused pleaded 
not guilty, and made it apparent that he 
wanted to prove an alibi. The deputy 
chairman of sessicns refused his application 
for an adjournment, why it is impossible 
to say, and be proceeded to follow what the 
court regarded as an “eminently undesir- 
able” course and proceeded to try the case 
on paper. This was not contrary to the 
language of the statute, and the Oourt, while 
strongly -deprecating the course adopted, 
was unable to quash tue conviction on that 
ground. As, however, the deputy chairman 
also neglected to sum up, they were able 
to quash the conyiction on that ground and 
were evidently relieved to We able todo 


80. 

R. v. Trifitt (1938), 102 J.P. 388, and 
R. v, Vale (1938), 102 J, P. 426, both dealt 
with the trial of an habitual èriminal, The 
earlier of the two cases laid it down that 
where a prisoner is charged with being an 
habitual criminal and pleads not guilty, 
the proper procedure is for the trial on that 
charge to follow immediately on conviction 
of a plea of guilty tə the substantive charge 
and before sentence on that charge. In 
the later of these stwo cases (R, v, Vale) 


- examination. 
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“immediately" was explained to mean 
“without the interposition of any other 
dealing with the case, without the court’s 
hearing of the prisoner's histcry and sene 
tencing him, and not without any interval 
of time’. In R. v. Vale a plea of guilty 
to the substantive charge was taken and 
the prisoner sent to another court to be 
dealt with on his plea and on a further 
charge of being an habitual criminal. 
This was beld to be “a perfectly proper 
way in which to deal with a case of this 
kind.” 

Another. habitual criminal case was R. 
Jones, [1938]1 All E. R. 181, once more 
stressing the need to put to the jury any 
facts sLowing efforts to get honest work. 

R. v. Whibley (1938), 26 Cr. App. R. 
1:4, was one of a class of case which shows 
how easy'it would be for the cfiminal law 
to be siretched, were there no Court of 
Criminal Appeal sanely to revise the less 
well-considered- proceedings of courts of 
first instance. The appellant had walked 
out of a juvenile court in a huff and left 
his five children. The Court quashed a 
conviction for abandoning the children in 
a manner likely to cause them unnecessary 
suffering or injury to health. There might 
have been abandonment and some small 
mental suffering or anxiety might have 
been caused, but the case could not possibly 
be brought within a section which is one 
of a group headed “Prevention of cruelty 
and exposure to moral and physical 
danger.’ Thére was no moral or physical 


| danger to the children involved in leaving 
them with magistrates specially appointed 


to deal with juveniles and the element of 
cruelty was of such a minute quantity that 
the Jaw could not properly regard it. 

R. v. Cohen (1938), 26 Cr. App. R. 190, is 
important as a warning to counsel apt to get 
dangerously “near to the bone” in cross- 
The defendant was indicted 
on Various charges of conspiracy and fraud. 
Prosecuting gounsel, in cross-examination, 


asked questions about his bankruptcy, the. 


object of which was to show that as a 
person who ‘had gone bankrupt, he would 
be more likely go .be careful about keeping 
books (the accused had kept no books of 
account). The Court came reluctantly to 
the’ conclusion that the only course open 
was to quash the. conviction. “One of the 
*mischiefs of excessive zeal or lack of 
sufficient*care on the part of counsel cross» 


e examining a prisoner in a criminal case 


consists precisely in the fact that the con- 
sequences Of what is done may lead to the 
.@ `oe ° s : 
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necessary quashing of a conviction which 
might be sustainable on other grounds.’ 

R. v. Cleghorn, [1938] 3 All E. R. 398, 
was an appeal based on an amendment of 
an indictment argued to be improper. No 
objection to the amendment was made at 
the trial. “In our opinion,” said the Court, 
basing on the proviso to section 2 (3) of the 
Administration of Justice ` (Miscellaneous 
Provisiong) Act, 1933, ‘it is too late to allege 
that this amendment was improperly made. 
The Lord Chief Justice did, however, add, 
“Tf it appears to this court that there was 
apy real injustice caused by this alteration 
even at this comparatively late stage, that 
would have been 8 matter well worthy of 
consideration.” 

The case of R, v. Phillips, R. Y. Quayle 
(1938), 102 J. P. 467, dealt with the trouble- 
some question of taking the evidence 
against a group of cc-defendants, some of 
whom are arrested later than others. It is 
of the utmost importance that clerks to 
justices should appreciate the full effect 
of this decision, for a discussion upon which, 
in its setting with other cases, we refer our 
readers to tne article on page 540 of last 
year's volume. 

R.v. Morrison, [1938] 3 All E. R. 787, 
was an appeal against a conviction for 
bigamy. ‘The short point is one thatis well- 
known. Itis summed up in the editorial 
note, “on a charge of bigamy the legality, 
of the second. marriage is immaterial, but 
it is essential to prove the legality of the 
first marriage.” ; 

R. v. Lester (1938), 27 Or, App. R. 8, was 
described in the judgment of the Court of 
Criminal Appeal, as. a “comedy of errors,’ 
The appellant was indicted for stenling and 
receiving. The acting chairman of sessions’ 
considerd that the evidence pointed to 
stealing rather than receiving, and directed 
the jury on larceny only. ‘Lhe jury, howe 
ever, found not guilty of larceny, but guilty, 
of receiving. The latter verdict was a 
who, 
ordered that the appellant should” be tried. 
for receiving at the next sessions. S 

At that sessiuns he successfully pleaded. 
autrefois convict, but the chairmañ sene 
tenced him on the conviction for réceiving. 
Said the Court of Uriminal Appeal, “the 
law has been persistently and consistently 
disregarded,” and quashed ‘the conviction, 
on the ground that thefe had. been no 
direction to the jury. n 


MAA 7 . 
R. v, Howell (1938), 103 J. P. 9, avery. 


important decision on.the law as to dan- 
geroué driying of motor Vehicles was very 
. e f e 
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fully discussed in articles at pages 58 and 
144, ante, : 

_ R v, Andrews [1938] 4 All E. R. 869, 
18 important as a reminder of the necessity 
of seeing that the accused has a fair trial. 
Here a man, charged with being an habitual 
ctiminal and unrepresented by counsel, 
was not asked if he had witnesses. In fact 
he fad one who was not called. A sentence 
of préventive detention was quashed and 
the court expressed the view that a person 
charged as an habitual criminal ought to 
have the assistance of counsel. 

R. Y. Biller (1938), 103 J. P. 39, settles 
one more controversial point with that calm 
certitude which is the prerogative of a 
court of appeal. The Court has laid down 
that one and the same offence can be the 
offence for which a candidate for Borstal 
ean be convicted under section 10 (1) of 
the Criminal Justice Administration Act, 
1914, and also a breach of a condition of 
a recognizance under the Probation of 
Offenders Act, 1907, within the meaning 
of requirement (b) of that sub-section. 

R. v, Findlater (1938), 27 Cr. App. R. 24, 
was not really on a point of criminal law. 
A criminal offence was of course charged, 
but the issue of law was whether a parti- 
cular kind of investment “unit” with the 
return of the capital after twenty-one years 
insured was a “debenture” within the 
meaning of section 356 of the Companies 
Act, 1929. The court held that it was. 

R. v, Miine (1959! 1 All E. R. 529, was 
an appeal from a conviction for conspiring 
to keep a betting house. The conviction 
was upheld by the Court of Criminal Appeal, 
but this decision was reversed by the House 
of Lords, Milne v. Commissioner of Police for 
the City of London [1939] 3 ALE. R. 399 
A note on the case appeared at page 450, 
anie. ° 

In R. v. Jones (1939), 27 Cr. App. R. 33, 
the court held tl.at the fact that a girl aged 
nine suffering from gonorrhoea was corro- 
poration of her evidence that a man found 
to be suffering from the same disease had 
had carnal knowledge of her. The argu- 
ment for the appellant was that a class of 
persons Was implicated and not an in- 
dividual, but this argument did not prevail, 
There fs, of course, more likelihood of truth 
in, a story charging one man who must 
belong to a very limited class than if it 
charged just one male of the whole large 
aollection of males, 

"R. v. Treanor (1999), 27 Cr, App. R. 35, 
settled that the defence of, seven years’ 
absence with no knowledge of an absent 
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spouse being living is available only toa 
person marrying “a second time.” It will 
not be open to a person who goes on getting 
‘ married.” 

R. v. Hamilton (1939), 27 Cr. App. R. 38, 
turned on a point of evidence. The accused 
Was cross-examined as to another offence, 
the cross-examination being directed to 
establish fraudulent intent. That offence 
was not one similar to those wherewith the 
appellant was charged and the cross-exae 
mination was held to be irregular. 

Ta R. v. Clifford :1939), 27 Cr. App. R 44, 
the Court held, following its own previous 
decision in R. v. Scoffin, [1930] 1 K. B. 741, 
that a man was more than twenty-three 
years of age on the twenty-third anniversary 
of his birthday and so not eligible for 
Borstal. : 

R. v. Hêmmings (1939), 27 Cr. App R. 46, 
was a prosecution for incest with a daughter, 
Her mother had been married twice, the 
second time to the accused, The daughter 
was born during the first marriage. The 
mere fact that the accused had spoken of 
this child as hig daughter was insutficient 
to rebut the presumption of law that s^e 
was the legitimate daughter of the first 
husband. In the absence of extraneous 
evidence of absence of intercourse between 
the mother and her first husband there 
should have been no conviction of the sezond 
husband for incest, 

R. v. David (1939), 27 Cr. App. R. 50. A 
defendant who had been convicted of pub- 
lishing defamatory libels was bound over 
to come up fer judgment. He broke a 
condition of his recognizance and was 
called up for judgment. He claimed that 
he was entitled to be tried on this issue by 
ajury. The Court of Criminal Appeal held 
that he was not entitled to be so tried. 

In R. v. Large (1939), 27 Cr. App. R. 65, 
there was an indictment with two counts, 
one for manslaughter of a child, and the 
other for cruelty to the same child. The 


. jury convicted on the firstycount, but were 


discharged from returning a verdict on the 
second count. There was misdirection on 
the first count, and the conviction was 


-quashed, The Court substituted a verdict 


of guilty of the cruelty charged in the 
second count. “We think it right to add 
that this present case illustrates the difficulty 
which arises from an unnecessary multipli- 
cation of counts in an indictment for mane 
slaughter, There is authority ina judgment 
of this Court to the effect that.it is unusuak, 
and a course which ought not fo be 
followed, to add any other countyto an 
s 
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indictment -for manslaughter. - In the pre- 
-pent case, without any second count, the 
jury could'have found the appellant guilty 
-of cruelty te the child, on the charge of 
manslaughter, under section 1 /4) of the 
Ohildren and Young Persons Act, 1933. In 
future. we think that it would be better that 
no other count should be added to an indict+ 
ment for manslaughter. That has slways 
been the practice in murder cases. It was 
formerly the practice in manslaughter cases, 
and this Court repeats that it should be 
the practice in future.” 

R:v. Ketter (1939), 103 J. P: 129. A 
Palestinian citizen is not a British subject, 
but an‘alien, and is liable to deportation 
from Great Britain under the laws relating 
to aliens. 

R. v. Wells [1939] 2 All E. R, 169, wasa 
very interesting case arising eupon an 
indictment for forgery. The over-clever 
appellant had uttered a deed with a false 
date with the object of circumventing the 
incomestax law. It. was contended on his 
‘behalf that the falsity of the document was 
not in a particular material at the time 
when it was’made, as the law it was created 
to dodge—the Finance Act, 1936—was not 
then and might never have become law; 
if so the date of the deed would have been 
immaterial]. This contention was overruled. 

-At the time the date was inserted it was 
thought to be all ‘important. The only 
object in choosing a false' date was to obtain 
a benefit ‘unobtainable had the true date 
been put in in the déed. 
` R.v. Mills (1939), 103 J, P, 171, is a 
‘decision which embodies a pleasant legal 
fiction. All the members of the jury should 
‘arrive at a real agreement, “Nothing is 
more primary or fundamental in its character 
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than the duty of each. juror to form and 
express his opinion. A loose, vague 
acquiescence would not he only. indefen- 
sible, but actually wrong and a violation. 
of his oath as juror.” When one compares 
these pronouncements with the ancient 
means of coercing the jury into unanimity— 
even the present day presqure is far om 
negligible—one cannot help being a little 
sceptical as.to the suggestion that nérmally 
all twelve jury members are convinced of 
the correctness of their joint decision. 


The activities of the Irish Republican 
Army have produced two decisions of the 
Court of Criminal Appeal. 
[1839] 2 All E. R. 641, there was an indict- 
ment for being in possession of an explesive 
substance within the Explosive Substances 
Act, 1883, section 9. The circumstances 
gave rise to a reasonble presumption that 


that possession was not for a lawful object. . 


It was held that it was not essential to show 
knowledge of the accused of the explcsive 
nature of the substance or any chemical 
knowledge on his part. 


Tae appeal in R. v. Wharton [1939], 


C.C. A., 30:h June, succeeded because of 


a passage in the summing-up which intr - 
duced a danger of prejudice in the minds 
of the jury, and because the judge failed. 
toremind them of evidence given by the 
accused in denial of the charge. The partis 
cular matters are of interest only in the 
particular case, but the success of the 
appeal is a comforting proof of the impartia» 
lity of English courts. Ever a political 


offender with a substantial case against 


him will be protected from the result of 
irregularities or omissions jn his trial— 
Justice of the Peace. 


“et COCKROACHES IN FLATS 


<. The finfestation of a flat with cockroaches 
may disentitle the landlord to rent, as in 
Greville . Estates, Ltd. v. Hoey, at West- 
mmineter County Court in June. 

/ The claim wag for 48£. 13s. 8d. in res- 
‘pect of ‘the rent and re-decoration of a flat, 
which had admittedly been the subject of 
‘complaint. It was alleged that there was 
.a plague of cockroaches. and also that’ the 
refrigerator did not work and that the heat- 
ing was inadequate. Having endeavoured 
do remedy the matters of complaint, the 
‘plaintifis eventually offered the defendant 
another flat in the same building. The 

e 


offer was accepted, and the plaintiffs’ case 
was that the defendant agreed t remain 
liable for the rent of the first flat, under 
the original agréement, until a new agree- 


-ment was signed. The defendant's case 
.was that the first flat was surrendéred, by 


oral agreement, in circumstances which 
disentitled the plaintiffs to rent. There was 
no stipulation that on entering the.segond 
flat he was to remain-liabls for the rent of 
the first. His Honour Judge -Dumas wis 
satisfied that there was a genuine complaint” 


‘about cockroaches, and that, when the de- 


fendant changed flats, there was no agree- 
oe Aye 
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ment as to the terms upon which he was 


“to enter the new flat, Judgment was, there- ` 


fore, given for the defendant with costs. 

Similar complaints by tenants have met 
with varying results in previous cases. In 
Belbridge Property Trust, Lid. v. Milton 
(Times, June z3, 1934) the claim was for 
EEE 15s. as a quaster’s rent cf a flat. There 
was a counter-claim for damages for negli- 
gence, nflisance and breach of the covenant 
for quiet enjoyment. The defendant's 
case was that the flat was new, and she had 
gone into p-ssession on July 1, 1932. In 
Febriary, 1933, beetles appeared, and, as 
an insecticide failed to eradicate them, she 
had vacated the flatin April. A pestologist 
gave evidence that the beetles probably 
came frém the boiler house. This was 
denied by tbe plaintiffs, whcse case was 
that the boiler was run on fuel oil (not eoke) 
and no beetles could have climbed tothe flat, 
‘as the pipes passed through concrete. In 
‘May, shortly after the plaintiff left, an 
irritant had been put into any possible 
holes, and only four or five large beetles had 
appeared, viz., from onder the kitchen sink, 
‘Roche, J. fas he then was’, held that the 
‘plaintiffs had done their ‘best to deal with 
the complaint, and the defendant had left 
‘prematurely. Ifthe beetles hid come from 
the boiler house, there would not have 
been an isrlated eomplaint from one 
tenant.- The plaintiffs obtained judgment 
‘on the claim and counter claim. 

On the oiher hand, the tenant succeeded 
in D'Arcy v. Regal Cinema, Ltd. (Times, 
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for damages for negligence, including 1106, 
special damage in respect of dermatitis. 
This was alleged to have been caused by 
cockroaches, which escaped from the land: 
lord's premises into the flat of their tenant, 
the plaintiff. On enlarging a cinema at the 
Marble Arch, the defendants had dismantl- 
ed a cafe, thereby dislodging the insects, 
which had fed on the food refuse. Having 
invaded the flat, they rendered it uninhabit- 
able. A submission was made that there 
was no case to answer, as the cockroaches 
were already there when the defendants 
acquired the premises. -The submission 
was overruled, and the jury found that the 
defendants, having negligently allowed the 
food refuse to remain had contributed to 
the nuisance. McCardie, J., gave judgment 
for the dam#ges awarded, viz., 4812, 

“ The effect of the cases appears to be 
that the tenant's discomfort does not 
entitle him to withhold the rent, unless the 
presence of vermin is attributable to the 
act or omission of the landlord. For example, 
in Bernard v. Chandos Court Mansions, 
Lid. (Times, March 17, 1934), the plaintiff 
claimed damages for nuisance, viz., the 
presence of mice and beetles. The latter 
were alleged to have come from a rubbish 
dump in an empty shop under the flat, 
The allegation as to rubbish was denied, 
and it was held by Goddard, J. (as he then 
was), that the defendants had done nothing 
to attract the vermin and were not liable 
for nuisance:—The Law Journal. 


Extracts from Contemporaries. 


Headlines and Libel. . 
Editors of newspapers lead an arduous 
life.. Their responsibility in steering clear 
of actions for libel cannot be discharged 
without constant, indeed, ceaseless, vigi- 
lance. A special danger is the headline 
which some active reporter may send in or 
a sub-editor, with more knowledge of news 
value than of the law, may place over a 
report of-legal proceedings, Attention is 
drawn onge. more to this danger by a case 
recenjly heard at Manchester Assizes (Times, 
July 15). A plaintiff recovered heavy 
damagts from an admirably managed news- 
paper because.of an offending headline. 
Had it not been forthe four words placed 
above the report of certain lega) proceed- 
ings, the plea of absolute privilege: for 


such reports must have saved the defend- 
ants. But that privilege is lost if anything 
is added by a headline which can be reae 


` sonably construed as defamatory. The law 


on the matter is old, but good. The texte 
writers quote Chief Justice AbBott in Lewis 
v. Clements (3 B. & Ald. 702) and Byles, 
J., in Bishop v. Latimer (4L. T. 775). Both 
judgments have stood the test of time. We 
see that a school for new magistrates is 
suggested—a very good suggeslion. Why 
not have a similar school for editors ?— The 
Law J ournal, 


Nullity and Widowhood. : 
- The recent case of Haves v. Eaves (1939, 
3 All E. R. 500) is at” first sight rather qis 


22: 


` turbing, We have -no quarrel whatever 
With the result of the case itself, but the 
effect of Mr. Justice Farwell’s words ought 
to be carefully considered. The plaintiff 
was entitled under her husband’s will to 
the use of a house “during her life and 
widowhcod”. The plaintiff and her son, the 
defendant, were the ‘trustees, and the son 
was entitled to the house upon determina- 
tion of the plaintiff's interest. By agreement 
the house was sold and the proceeds of sale 
invested, the plaintiff receiving the interest. 
In 1925 the plaintiff went through a cere- 
mony of marriage, and the investment was 
thereupon sold and the proceeds paid to 
the defendant. In 1937 the marriage was 
annulled on the grounds of the husband’s 
incapacity. The plaintiff now claimed that 
her widowhood had never ceased, that she 
was entitled to the income frem the pros 
' ceeds of sale of the house from the time 
she had ceased to receive them, or, alterna- 
tively, from the date of the decree absolute. 
Farwell, J., held that the decree of nullity 
made the marriage void abinitio and that 
the widowhocd had never determined, but 
he said that in the circumstances the 
plaintiff had m:de it impossible for herself 
to succeed as she had acquiesced in the 


fund being handed over to her co-trustes, 


It -weuld be most inequitable, after such 
acquiescence and lapse of time, if the 
defendant had to recoup the money. 


Probiem for Trustees. 

“Had there been a trust fund in his 
hands,” said Farwell, J., at p. 506, “which 
“was still available, it might be that the 
plaintiff could have claimed that—at any 
rate, as from the decree absolute—she was 
entitled to the interest on that fund, and, 
if she had not been herself a trustee, the 
position might have been different.” Here 
isthe problem for practitioners. What is 
the pcsition of trustees of a fund in which 
à ‘widow hag an interest during. widow- 
hood ? They might, of- course, persunde the 
widow on her intended marriage to execute 
some agreement surrendering any possible 
future claim, though the difficulties are 
obvious, and it would not be an easy matter 
to explain to the intending bride. If they 
get nothing but a tacit egreement, would 
they be safein handing over the fund to 
the person next entitled, or ought “they to 
retain if? Ifthey must retain, must they 
do so for life, unless there is issue of thé 
foarriage, for it is uglikely that any evie 
deace as to the consummation of the 


JOURNAL 


18316 


marriage would be forthcoming ? To avoid 
any doubts, perhaps draftsmen ought in 
future to use the words “until she goes 
through a ceremony of marriage” instead of 
the words “during widowhood.” It may be, 
however, that the Courts will hold that a 
widow with such an interest, who goes 
through a ceremony of mrriage, impliedly 
agrees to the determination for all tim of 
her interest, and that no subsequeat events 
can alter the position—The Law Journal. 


Camels. oe 

Mr, Justice Branson had an interesting 
case on circuit recently in which he had 
to decide on the character of the camel. Is 
the camel domestic- or ferae naturae? If 
the first, then the defendant, whose camel 
had bitten the plaintiff at a local zoo, 
escaped liability under the ordinary rule, 
The witnesses, who no doubt gave evidence 
with complete sincerity, were in sharp 


‘conflict. Two of them swore to the docility 


and paciic nature of the camel. One of 
them had been with camels for twenty-five 
years in Regent's Park and never seen a 
camel bite a human being. Two others 
testifed to the treacherous and untrust- 
worthy character of the beast, and it. was 
contended on their evidence that the 
plaintiff should succeed. On the balance of 
evidence the Judge decided that the camel 
falls into the domestic class. Accordingly 
the plaintiff could not recover without proof 
that the particular animal had a vicious 
“propensity” of which the defendant knew 
or should have known. Lord Bowen said,, 
in Filburn v. People's Palace, ete. (25 Q. B. 
D., at p. 261), that though some elephants 
are tamed, there are still many of them 
which live wild; and so the elephant in 
that case was ferae naturae. In the récent 
case one witness said that there was no suck 
thing asa wild camel; which is surprising. 
We have heard that they went wild in 
Southern Spain after the Moors had left in 
and could still be seen in modern times.— 
The Law Journal. 


“Swankpotting.” a Ya 

An amazing attitude of -mind whig 
reveals itself sometimes in the ‘Comrts in 
that which makes a man ready to ruin 
himself for the sake of“ making oüt he ix 
better off than he is. Sometimes it leads 
to reckless extravigance, saqmetimes if i 
the lesser. form of the malady known & 
“keeping up appearances,” The Victorian 

-@ 
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age does not by any means deserve all the 
gibes made at its men and women, bat the 
god of getting on was worshipped too 
strenuously, and those who had not got on 
were too often moved to disguise their lack 
of progress, hence the phenomenon of 
shabby gentility. The disease has survived 
einto the new Gegrgian era. r 

The peak of folly was reached by a clerk 
recently*brought from prison to the Bank- 
ruptcy Court for publie examination. He 
. had stolen some thousands of pounds he 
said, frcm his employers. 

Some of the money went in property 
speculation, extravagant living, and gilts 
to his wife and to twenty or thirty friends 
who were in need of money. “No appeal 
for help*made to me was refused,” he 
said. 

He began selling eggs to the office staff 
for a relative who failed in keeping a 
poultry farm, When these supplies ceased, 
he bought eggs at the shops at the current 
retail prices of ls. Yd. to 3s. 9d. a dozen, 
according to the season, and continued 
selling about one hundred dozen a week all 
the year round at one shilling a dczen. 
He lost about £1,000 in this way. 

Asked why he did it, he replied: ““Be- 
cause I did not want my colleagues to feel 
disappointed. It was just foolishness.” 
-Perhaps the majority of those who stand 
in the dock are “just fools,’ but what 
pernicious folly !—Justice of the Peace. 


Contempt of Court. 

It gives us a shock to see that somebody 
has attempted to commit the Editor of the 
Times for contempt of court. We should 
almost as soon expect to read in the morn- 
ing newspaper that the Archbishop of 
Oanterbury had been summoned for betting 
in the street. Yet the attempt was made 
this week (Times, June 14), but without 
success. Our distinguished contemporary 
had reported a speech made by General 
Franco. ín this be referred to some gold 
deposited in London, and observed that it 
was sequesirated and subject to litigation 
owing “to the “monstrous survival of a sup- 
posed humanitarian society formed by the 
Reds after’ their cowardly flight.” The 
applieant for a committal contended that 
the publication of this speech would spread 
the belief that hé ought not to be in the 
postion of a trustee of the deposited gold, 
and would tend, or was’ likely to tend, to 
prejudice the hearing of an action in which 
the title to it is in issue. The law is now 
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well settled. The jurisdiction of the Court 
is draconic. 
liberty without jury’s verdict. It must only 
be exercised when the publication attacked 
is likely to prevent a fair trial (e. g., Re 
Finance Union, 11 T. L. R. 167).—The Law 
Journal. 


Solicitors’ Disciplinary Committee. 

It is very doubtful whether the Soli- 
citors Bill now before Parliament will be 
passed this session. This means it may 
have to be reintroduced. A minor reform 
has, however, been taken from it and in- 
troduced asa separate measure in the hope 
that time may be found for it, Itis none 
controversial, and is called the Solicitors 
(Disciplinary Committee) Bill. As the 
memorandifim to the Bill recalls, by sec. 4 
of the Solicitors Act, 1932, the Master of 
the Rolls is empowered to appoint from 
among members of the Council of the 
Law Scciety, and such former members 
of the Council as are practising as solje 
citors, a Disciplinary Committee consisting 
of such number of persons, not being lesg 
than three nor more than seven, as he 
may from time to time think fit, The 
powers of the Ci.mmittee, which is an 
entirely independent tribunal, are well- 
known. They may hear applications in 
reference to solicitors, and they have 
power to strike the name of a solicitor 
off the Roll or to suspend him from 
practice, and, in some cases, to impose a 
fine. In order to avoid delay in dealing 
with cases coming before the Committee, 
it is preposed by the Bill to increase the 
maximum number of the Committee to 
nine, and to enable them to form two or 
more separate courts of not fewer than 
three members each, which may, when 
necessary, sit concurrently, each court 
being empowered to exercise the functions 
of the Disciplinary Committee. This reform 
will not only expedite mattars before the 
Committee, but will be of great benefit to 
its members in their unpleasant task. It 
is to be hoped that Parliamentary time will 
be available —The Law Journal. 


A Doubtful Verdict. : 
We, hope we shall hear more of a casa 
tried at Essex Assizes at the end of last 
term in which a jury first acquitted de» 
fendants of fraud and then feund them 
guilty of it (Timee, July 21). Four dg- 
fendants were sued by a - plaintiff Whọ- 
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alleged that they had all made fraudu- 
lent representations to him about the sale 
of a business. The jury first found that 
the defendants had made misrepresenta- 
tions but that they did not amount to 
fraud. The learned Judge said he was 
in doubt about the verdict and-that if the 
misrepresentation did not amount to fraud, 
the jury could not find for the plaintiff. 
The foreman then explained the jury's 
view that misrepresentation had cccurred, 
but not of such a kind as to cast any 
Teflection on the defendants’ characters. 
The Judge rejected the idea that such a 
verdict could be keld, whereupon the jury 
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In spite of protests by the defendants’ 
counsel a verdict for substantial damages 
was given and judgment entered. As a 
stay has been granted,it would nat be 
proper to say more. One may say, how- 
ever, that there are such things as innc- 
cent misrepresentation and they justify a 
“representee” in claiming, rescission and, 
reparatory damages as described in Mayne 
(p. 192). It is difficult to supp&se that 
in negotiations for sale of property mis- 
representation can ever be innocent, which 
is what the jury at first found. But, as 
they did find it, we can imagine that the 
defendants feel aggrieved.—The Law 


“withdrew this reservation” and declared Journal, 
that the defendants had been fraudulent. 
e 
REVIEW. 


Res Nullius: An Essay on Property. 

By I. 5. Pawats, M. A. LL. B. 

The learned author must be congratu- 
lated forthe boldness of his conclusions 
drawn in the’ above book, which is a 
remarkable Essay in juristic speculation, 
Every page furnishes the reader with 
evidence of the author's extensive learning 


andj research. We get quotations from 
almst ali the sources—right from conti- 
nental jurists to Hindu sources, such as 
the Nirukta, the Mahabhashya and the 
Upanishads. As a work on legal philosophy 
of ownership, the book shall be found of 
great value tothe siudents of compara- 
tive jurisprudence. 
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“A BRIEF GLANCE AT MURDER 


i . . 
. Starring the same George Jeffreys, Lord Chief Justice of England whom the London court of 
Aldermen referred to as being dangerous and obnoxious to the public peace, unity and prosperity 


OsteNsIBLy this is only the sordid 
-biography of a lewd judge. Actually it is 
“a chronicle of murder, Such a subject as 
‘homicide rarely makes for pleasant reading, 

but in a world where virtue triumphs 
‘with unceasing monotony, a history of 


immortal infamy ought to be cherished. At - 


‘any rate, it would be impossible to record 
the life of George Jeffreys, Lord Ohief 
“Justice of England, without referring to 
his ctimes. Undoubtedly he had other 
‘qualities than his penchant for judicial 
- assassination but these have been lost in 
“the labyrinth of time. The horrific slaughter 
`of hundreds of unlucky men and women 
“has made his name synonymous with terror 
“and bloodshed, 
‘criminal procedure has left a shameful 
‘stigma upon the profession of the law.: It 
“is a striking example of inexorable justice 
‘that, although he rose to the highest posi- 
“tion: afforded by his birth and training, all 
„that ‘remains of his life; hopes and ambi- 
tions is the pungent odor of hemp and the 
` distant creak of the rack. ee 
~ ‘Perhaps the full blame for Jeffreys’ mise 


- deeds should fall upon his king. Jt would - 


f be unjust to exclude so villainous a monarch 
“from consideration. In 1685 James “Il “ase 
~ cended “the throne of England in place of 
-hië brother Oharles. -James was one of 

those fabulous and unconstitutional 

monarchs who wouldn't turn his back on 
` his own, mether without having first crowned 
e“ her with a mace. It wasn't that James was 
2 physical coward—his record as a soldier 
_beligd . that—but the time he spent in 
‘poverty -and squalor while under banish- 
“pfent in 1648 made of him a suspicious 
‘and cautious man. His sole fear was the 
_machinations of his court.- In keeping 


2 De rr 


and his prostitution of ' 


of the Empire.” 


with this character he was lavish in his 
rewards @nd ruthless in his punishment. 
Jeffreys Particularly found favour in his 
sight. ; 
ft was popularly supposed in 1685 that 
Gecrge Jeffreys never had a legal educa- 
tion. Legend had it that he merely donned 
a wig and announced himself as a bare 
rister: Had this been true, the story of 
his life would have been much richer ; 
unfortunately, however, the story was just 
a piece of malicious gossip. As a matter 
of fact he attended a number of schools 
including St. Paul’s of London, West- 
minster, Trinity and Oambridge. His 
legal training he derived from five years of 
study inthe Inner Temple of the Inns of 
Court. 

Three years after he was called to the 
bar, Jeffreys became Common Serjeant of 


‘London. One could scarcely conceive ofa 
- position more suitable-to-his bitter, vitriolic 


taste than this. His ‘chief function as 
Common Serjeant was to impose sentence 


“upon -convicted prisoners. This he did in 


a manner which gave an ominous foretaste 
of his later character as lord chief justice. 
Where other capable serjeants had con- 
tented themselves with perfunctorily dis- 
charging the duties of their office, Jeffreys 
needs must embellish and garnish his sen- 
tences with sarcastic irony. | 

Jeffreys’ small group .of, friends sought 
to minimize his invective by. pointing out 
that he was suffering from a disease called 
“the stone.” Whatever disease this may 
have been, it roughened his tongue until 
it bit like a rasp. The records are replete 
with his satire. In 1677 a nan named 
Muggleton was convicted of, blasphemy. 


-In passing sentence, Jefireys lamented the 
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laxity of the law respecting punishment 
and proceeded to impose that which he 
called an “easy, easy, easy,” penalty, This 
consisted in three days’ pillory from eleven 
o'clock in the morning to one o'clock on the 

- following- day -and-a fine ‘of five: hundred 
pounds with the alternate of Newgate prison 
until the fine was paid. . 


_ His humour’ was woike than’ his bile. In” 
5 thing, and then, calming down; he illegally 


imposing “the death sentence upon two 


men who had stolen lead from the pinnacle- 


of Stepney church he said : “Your zeal for 
religion ig-so great as to carry you to the 
top of the church.’ If this bé“your’ way of 
ging “to church, it~ is fitting you' be taken 
notice of.” Likewise, in passing sentence 
upon a bevy of female shoplifters he ex- 


. tended’ ‘himself in” bitter wit. “Among 


other ` things he said:. “| .© . and, I 
charge: him that puts sentence -into execu- 
tion to do it effectually, and particularly 


| to: take’ care of Mrs.- Hipkins, scourge her 


roundly ; ‘and the’ other women that used 


.,to steal: gold rings'in a country dress; and, 


since they have a mind. to it this cold 


` weather, jet them be well heated, Your 
; Sentence’is that you be takan to the place 
_.whence you came; and from: ‘thence be 


. dragged tied to a carts tail through the 
Streets, your’ bodies being stripped from 


- the girdle. upwards, and be whipt till your 


bodies bleed.” ~: wa 
Most .of Jeffreys': enemies accused him 


of being: dour just for thé sake of his 


unpleasant nature. Such was not the case. 


«Jeffreys wished to attract the attention of 
í the -crown and ;to:win its favor. So well 
. did he succeed that in 1680 he was, elevated 
. to’. the ,post of jadge in the common pleas 
_ courts Here be; surpassed himself in Joyal 
< frenzy, - The, slightest hint. of treason 


. brought, the froth to his lips, and if a de- 

fendant-be:out of favor with.. the.king, he 
. became a, wild advocate for conviction. 
- Buch. was- ‘the. case when Francis Smith 


< was brought:to trial before Jeffreys charged 
. with. libel: Smith . was: definitely out of 
- Toyal. favor-and hence ‘became fair prey for 


1e ambitious judge. But Jeffreys reckoned 
without’ thé. democratic institution of the 
grand jury. Ít: refused to: indict Smith. 
„Three Limes, the, judge ordered them back to 
Je-consider,: but each time they returned 
„With a refusal ‘to abey his whim. h 

-Jeffreys -was now put to it to exercise 
a. littleniagennity::. He reached down into 


© 


e. his sinister, bag of legal tricks and pulled 


qué a use which. later -sent -ninety-four 
meng to the gallows. He called Smith to 
“the Dar and offéred to let Aim off with a fine 
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of twopence if he would plead guilty. But 
Smith was represented by able counsel who 
Baw through tne slimy plan. Once the 
plea of guilty had been entered, the bonds 
of Jeffreys’ benign promises would have 
“broken. - Acting under advice. of counsel, 
Smith refused to enter the plea. This threw , 
the judge into a blind rage. He r&nted 
“and raved-on' the’: bench like a demented 


Te-committed Smith to Newgate prison. . 
` Thesé illegal and inexcusable actions 
aroused tbe grand jury tothe point where 
the foreman, Elias Bést, sought to. secure 
an indictment -against -Jeffreys himself. 


= Caution on the part, of the other grand 


jurors, however, prevented such arash ac- 
tion. < eg i 

The irony ‘of the situation ‘was that later 
Elias Best was indicted for drinking a 
treasonable health. Knowing full well that 
be would be tried by Jeffreys and that he 
would secure scant’ consideration in his 
court, Best ran away and remained at large 
for four years: At the end of that period, 
filled with the romantic idea that great 

‘men forget ‘past injuries, he had the stupid 

effrontery to call upon Jeffreys. For his 
moronic pains he was thrown iato prison, 
pilloried and fined one thousand pounds. 

On June 11, “1685, the Duke of Monmouth 
launched an abortive revolution in the 
West. The sudden conquest of the rebel 
forces threw all of England into a turmoil. 

` Dozens of respective’ families had had their 
_blueblooded angers in the muddy pie, and 
in a great many Circles there was consider- 
able": unpleasant speculationy James was 
not long in’ resolving their doubts ifinto 
“material form. His first move was to cast 
‘about’ Him for a ‘seasoned assassin to sénd. 
into the wéstern counties to deal with the 
_Tebels. There were no close seconds, 
| Jeffreya received ‘the appoiitment’ out of 
hand. Thus was thé inception of the 
“Bloody Assizes”—a circuit court which was 
~- destined to go down in history as one of 
. the most bloody purges ever to be instituted 
by ahigh-handéd monaren. pe 

One cf the big problems of the western 
assizes was to accomplish revenge against 
the rebels, to‘affrignt the sedificts and to, 
make a prolit. It was rumoured in‘ Landon 
that the King’s. western -representatives 
bad been dispensing mercy at a price: Few 
wealthy, individuals were’ found ameng 
those’ who were bejig’ punished, and the 
truth of the matter was that only a golden 

“key could open the gates of the westérn 
prisons. Jereys was tnerelpre instructed: 
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whole -sordid affair to.the advantage of the. 
Orown. One foggy, bitter day he gathered 
his fellow judges about him and set. off 
toward the setting sun. : i 


- The first court was held at Winchester 


where afew unlucky prisoners were tried, 


sentenced to -death or transportation, It. 
“was én the happ} decision to transport a. 


number,of -prisoners to the ‘Indies that the 
economic problems of. the expedition . were 
solved,. Private operators of plantations 
were. willing to give as high. a price as, 


fifteen , pounds for each prisoner, f, o. b., 


the islands.. From the defendants’ stand- 


point this was. tantamount .to a. sentence. 


of death, Once beyond the English shores, 
they were treated worse than slayes, Forced 


to work for periods. of time which often. 


exceeded twenty-four hours. at a, stretch, 
they were housed. in barracks unfit, fon 
swine. Supervision of, the.work was done 
by bull-necked brutes, armed with. sharp 
pikes and whips, and only the imagination 
can supply the details . which ‘scrupulous 
history hesitates to record. . . eae 
. Another financial angle of the Bloody 
Assizes was the traffic.in pardons. The 
perfidy .of the -king’s agents inspired the 
court to a frenzy of commerce in royal 
justice. A pardcn awaited those who had 
the price, and even the queen was guilty 
of accepting a. number of “presents” in 
response to a. favorable, royal decree. 
Jeffrey, himself, was not above the traffic. 
It is reliably repcrted that.his estate in 
Midlands was, purchased, from funds milked 
from Edward Prideaux—a wealthy land- 
owner who preferreed paying fifteen, thou- 
sand pounds for an.acquittal rather than 
to have his.decapitated corpse spread-eagled 
at a cross-road. io 

From Winchester the court journeyed 
to Salisbury. -Here the shameful histor? of 
‘Winchester was repeated, with expedition, 
But, when the court arrived at Dorchester, 
it was gaining villainous momentum.. .To 
Jeffreys’ horror . he learned that there, were 
‘three hundred prisoners te be tried before 
bis. e0urb would be free to travel: on to 
Exeter. This . was. distressing.. Three 
-huridred | prisoners: could. take up a lot of 
a. judges time. The exigency of the ocea- 
‘sion forced him to; fall back .upon the 
„tric which he had so unsuccessfully employ- 
-ed on. Francis Smith. Early, on the first 
.day of the assize, Jeffreys.sent word to 
. thes prison that he would be exceedingly 
slenient to all who would plead guilty. He 
‘Pointed. out that-the court wotld take into 
as Ome ie mee Ba Mae “ad 
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consideration their respect for the efficiency 


of the judges and -the integrity of their, 
promise. In the light of what had transe 
pired at. Winchester. and Salisbury, it is 
not .suprising, that the entire company, of 
three hundred prisoners pleaded guilty. 
What a,laugh it must have given 
Jeffreys tosee so many birds fall prey to 
his snare. No sooner had the pleas been 
properly recorded than two hundred and 
ninety-two of the, defendants were sen- 
tenced, to death ; outright. Only eight 
received the benefit of the judicial promise, 
and , these .were . transported. The | his- 
torical fact, that only ninety-four of these 
betrayed wretches, actually, were. put. to 
death does not.detract from the disgraceful 
deception which had been practiced. upon 
them.. Patently, Jeffreys intended his sen- 
tences to. put into. execution, and only 
the. miserable traffic which obtained at 
London prevented him, from becoming, a 
perfect Judas. f Mt ai Ka 
. The ninety-four executed prisoners were 
treated to a remarkable variation in the. 
ways .of encountering ; éath. Some were 
merely taken out and. hanged. to, a tree, 
while others received the special honor of 
hanging froma gibbet. In hoth instances 
they. were. assured, . however,.. that , their 
heads would be cut from their bodies and 
placed in strategic places on fence posts 
along the highway. The headless cadavers 
were dangled in chains at, the cross roads 
—a detestable procedure which must have 
been exceedingly distressing to travelers. 
Dthers of the condemned men merited 
a more fantastic type of demise. Where 
the defendant was high-born it was deem- 
ed that the ignominy of the rope was too 
severe. To these, the happy accident of 
birth prevented death-on ,the scaffold. 
They were taken out and cut into quarters. 
` At Dorchester and Exeter Jeffreys in- 
dulged a few minor atrocities. At Taunton, 
five hundred and twenty-six hapless in- 
dividuals. were hrought. before the-bar of 
Justice. Of these, one hundred and forty- 
four were executéd and two hundred and 
eighty-four. transported, The . fact that 
ninety-eight escaped the toils of the law 
indicated a. woeful weakness dn the Crown's 
‘cases . against the accused. Undoubtedly 
the zeal of the Orown officers was carrying 
them.too far. in their business of making 
accusations. ` a: a 
= At Bristol, which was the yeri stop 
afier Dorchester, there were only a few 


prisoners to. be. fried. But here again the ° 


temper of the patient. Jeffreys . 
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tried. From cases having little merit, the 
quality of accusations fell to the point 
where there was no evidence at all. Only 
the necessity for exemplary action prevent- 
ed Jeffreys from acquitting them all. Out 
of sheer pique and the desire to faithfully 
discharge his commission, he wrangled a 
conviction in every case, and then, to 
emphasize his point, he devised some in 
teresting ‘innovations in the routine. The 
usual gibbeting and beheading was done, 
of course, but for aspecial few they pre- 
pared a pot of boiling pitch, At exactly the 
proper temperature the victims were casual- 
ly dropped into the mixture. ae 

The horrible circus closed at Wells. 
Ninety-four more victims received summary 
execution and two hundred and eighty- 
three were transported, Thus was the end 
brought to the Bloody Assizes. Jeffreys and 
his associates were free to return to London 
to receive their reward. 

One of the victims of the circuit was a 
man named John Tuchin, Tried before 
Jeffreys, he was accused and convicted of 
assisting in the rebellion. In comparison 
with some of the sentences imposed during 
the assizes, Tuchin's penalty was light. He 
was condemned to seven years of imprison- 
ment with a whipping once a year through 
every market town in Dorsetshire. When 
the horrified clerk of arraigns heard 
this sentence he turned to Jeffreys and 
informed him that such asentence meant 
a whipping every two weeks. The judge 
refused to listen tothe plea or to change 
the sentence. After all it was no affair of 
his that Dorsetshire had somany market 
towns. : 

Oddly enough, a timely dose of small- 
pox saved Tuchin’s life. While confined in 
prison the horrible malady overtook him. 
Such a castastrophe could only, mean an 
epidemic in the prison and the loss of 
some valuable, kingly prey. Tuchin was 
pramptly pardoned and lived to write a 
description df the Bloody Assizes from the 
standpoint of the accused. 

It doesn’t ‘matter that there was some 
slight prejudice in Tuchin’s attitude. After 
all, one of .hankind’s idiosyncracies is a 
penchant toward bias. The interesting 
thing about his tale is the phraséology 
which he employs. Speaking of Jeffreys he 
said: “He made all the West and Acetdama, 
some places quite depopulated, and nothing 
to be seen in them but forsaken walls, 
unlucky gibbets, and ghostly carcasses. The 
: kg were laden alnfost: as thick with 
e quétters -as- leaves. „Fhe houses and 
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steeples covered as close with heads as at: 
other times frequently in that country with) 
crows and ravens. Nothiog could be liker 
hell than all those parts, nothing 80 like. 
the devil as he. Oaldrons hissing, car- 
casses boiling, pitch aud tar sparkling © 
and glowing, blood and limbs boiling, and: 
tearing 'and mangling; and he, the greet 
director of all, and, in a word, discharging: 
his place who sent him, the best deserve: 
ing ‘to be the late king's Chief Justice. 
there, and chancellor after, ‘of any man 
that breathed since Cain “or Judas, e 

History does not set forth. the exact: 
number of men whom Jeffreys put to death. 
It cannot be doubted but, that he deliver- 
ed the fruits of his commission on ,a whole- 
gale basis, and the natural outcome was 
some expression of James's gratitude. 
Therefore, when Jeffreys returned from the 
West, the King ‘almost immediately made 
him Lord Chancellor. - : ; 

The goal was achieved. Years of bloody 
work on the bench had resulted in his 
elevation to the highest honor to which a 
lawyer: could aspire. To conform with 
modern theological thought we would like 
to report that Jeffreys was now taunted by 
the spectres of his victims. Unforunately 
such was not the case. His long servitude 
as a licker of royal boots did not even leave 
on his tongue the unwholesome taste of 
leather. With wild and reckless abandon 
he launched himself on a life of debauchery. 
At some of his social affairs he even revil- 
ed the bar of which he was. head, and on 
one occasion, he and the Lord Treasurer got 
drunk, stripped tothe waist and climbed 
to the top of a lamp post where they drank 
to the king's health at the hazard of their 
own. ; 

There isn’t much more to the tale.. On 
November 15, 1658, William of Orange 
landed at Torbey. Fully cognizant of the 
fact that his royal days were numbered 
James If fled the country, leaving behind 
him his faithful and obedient asgassin. As 
soon as Jeffreys beard the news, he made 
preparations to preserve his own tallow. 
‘Disguised as a sailor he chartered ,a boat 
in the harbor, and, pending a favorable 
wind and tide, concealed himsalf in the 
hold. One of the sailors, guessing thé 
‘high-born character of the beggarly uest, 
sneaked ashore and gavę the alarm. But 
Jeffreys, impatient at . the delay and 
suspicious of eyery circumstance, . Sent 
ashore and took uf’ quarters *in the -Red 


“Oow; Inn in Anchor and-Hope alley. It was 


here that b was ferreted out, concealed 
-@ 
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like a common thief beneath the filthy 
blankets of the bed. 

So terrible had Jeffreys’ name been that 
when’ he was dragged before the Lord 
Mayor of London, that digaitary actually 
shivered with fright. Much to the chagrin 
of the bloodsthirsty crowd, Jeffreys was 
*ccgumitted to tha tower. There on April 18, 
1689, hg died of the disease which had 
wracked his body since early in his career. 
The will which he left behind him com- 
manded his sons to obey the mandates of 
Obrigtiqnity—the only religious decree he 
ever handed down, 
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It is only fitting that we take for an 
epitaph a contemporary poem by an un-e 


known author published in the “True Eng- 
lishman.” 


“Let a lewd judge come reeking from a wench 
To venta wilder lust upon the bench; 

Bawl out the venom of his rotten heart, 
Swell'd up with envy, 

Overact his part. 

Condemned the innocent by laws ne'er framed, 
And studied to be more doubly damned.” 


e Case and Comment. 


DEFAULT IN PRODUCTION OF A DRIVING LICENCE 


An interesting point was recently taken 
by the prosecution in R.v. Follett, at the 
Bow Street police court (22nd March) 
in a charge under s. 33 (4) of the Road 
Traffic Act, 1934. That section provides 
that if default is made in the production 
of a licence pursuant to a requirement 
under s. 33 (3) of the Act, the holder shall 
be guilty of an offence and the. licence 
shall be suspended from the time. of the 
requirement until it is produced tothe 
court. 

Under s. 33 (3) it is provided that where 
a person is prosecuted for driving a motor 
vehicle ona road at a speed exceeding 
a speed limit imposed by or under any 
enactment, orfor an offence under s. 11 
of the principal Act (which relates to 
recklees or dangerous driving) ors. 12 of 
the principal Act (which relates to cares 
less driving) ors. 15 of the principal Act 
(which relates to driving when under the 
influence of drink or drugs), then, if at the 
time ofthe alleged offence he is the hoier 
of a licence to drive a motor vehicle granted 
under Part I of the principal Act, he shall 
either cause it to be delivered to the 
Clerk of the court not later than the day 
before the date appointed forthe hearing, 
or send it by registered letter duly ade 
dressed to the clerk and posted atsuch a 
tinfe that in the ordinary course of post, 
it would þe delivered not later than that 

«day, or have it with him at the hearing, 
andsif he .is convicted of the offence, the 
court, may require the licence to be proe 
duced ‘to it. ° 

_. She defend4nt in the case at Bow Street 

. Police court had been eonvicted of exceed- 
ing ‘the speed limit and an order was made 
for the endorsement of her dicence.” She 

6. 


6 
failed to prcduce herlicence, but a sum 
mons for an offence under s. 33 (4) was not 
issued until more than six months later, 
This was, of course, after the period of 
limitation had expired for laying an in- 
formation, as limited by s. 1! of the Sum- 
mary Jurisdiction Act, 1848, which provides 
thatin all cases where no time is already 
or shall hereafter be specially limited. ., 
such complaint shall be made and such 
information shall be laid within six calendar 
months from thetime when the matter 
of such complaint or information respective- 
ly arose. 

It was urged for the prosecution that 
the offence was a continuing one, and that, 
therefore, the statutory period of limitas 
tion had not expired. The learned Magistrate, 
however, held that he was bound by the 
decision in Solicitor to the Board. of Trade 
v. Ernest [1920] 1 K. B. 817, to hold that the 
offence was not continuing and dismissed 
the summons. 

The case on which thelearned magistrate 
relied was an information underss. 3 and 
9 ofthe Registration of Business Names 
Act, 1916, for furnishing a statement under 
that Act which contained matter which 
was false to the knowledge of the person 
signing it. The magistrate held that the 
offence was not a continuing offence and the 
prosecuticn was therefore oufof tima. 

On appeal, the Board of Trade had the 
advantage of being represented by the 
then Attorney-General, Sir Gordon He'wart, 
as well as the present Mr. Justice Branson. 
The Earl of Reading, O. J. pointed out 
that there was a section in the statute 
which made the offence of failing to furnish 
a statement. a sontinuing offence 
imposed a fine for every day during\ the. 


and . 


30, 
48 


continuance of the default. “When one 
sees how the conviction would’ be'recorded,” 


Said the learned judge, “one arrives,in my 


Judgment, at the right conclusion. in this 
case ...if there had been a conviction it 
would have been for furnishing a statement 
containing. false particulars,”.,Avory, J., 
Pointed. out that the. ordinary way to treat 
an offence asa continuing offence, namely, 
to provide a penalty foreach day during 
which the offenee continued,.was lacking.. 
‘That it is not necessarily. the ; only way 
of creating a continuing offence is clear 
from Ha parte Burnby [1901]2 K. B. 458, 
where it was held that it wasa continu- 
ing offence for a person licensed to sell by 


retail intoxicating liquors at certain pre-. 


mises to permit those premises to be 
used as a brothel, :contrary to 
of the Licensing Act, 1872, 
where the offences -were not alleged to 
have taken place on consecutive days, 
The statute in question must be considered 
in relation tothe language it-uses, and it 
is clear that there is-not necessarily -only 
one form of words which can render an 
offence “continuing”. In Meyer v. Harding, 
17 L.T. 140 and Best. v. - Butler and 
Fitzgibbon |1932]2 K.B. 108, it was held 
that the offence- of “wilfully withholding 
moneys” contrary to s: 12 of the: Trade 
Union Act, 1871, was a continuing offence, 
and that it was unnecessary to show that 
the defendant still had the money in his 
possession at the date of the information. 
In Pullen v. Carlton [1912] 2 K. B. 207, 
it was held that the word “detains” in -a 
penal section of the Army Act,1881, did 
not bearthe technical meaning applied 
to-it in an action of detinue, : that it- was 
therefore: unnecessary to . show demand 
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and refusalin order to prove the offence 
charged, ‘and thatthe use of. the 
showed that it was a continuing offence.. 
‘From these authorities it would’ appear 
at least-arguable that default in the’ proe 


duction of a licence pursuant to a statue- 


tory requirement - is analogous to “with- 
holding” or ‘‘detaining” and that therefore. 
the offence, in spite of thé *finding of the. 
learned Magistrate at Bow Street, is a 
continuing one. Oneof the penalties for’ 
the offence is the suspension of the 
licence ' from the time of the requirement 
under-s. 33 (3) until: its production .to. the ‘ 
court, and that is certainly a continuing 
penalty. It is hard to discover any 
distinction between ‘default in producing” 
and “withholding” or “detaining” which can 
be expressed : in language’. 


It should, moreover, be added that courts 
which exercise: a certain amount of leniency, 
with. regard-to the. time. within which they. 
require the. licence to . be. produced,-,may 
thereby. be putting stumbling blocks in the 
way.ofa subsequentisuccessful prosecution 
for the offence of default. in..production. of 
a licence.. - a Se oo E Tea beth POG 

On the other hand, it might well be 
contended that s. 33 (3) fixes-a definite 
time by which the licence must-be de'iver- 
ed or posted tothe clerk of the court if the 
defendant does not. intend to produce’ it 
atthe actual. hearing.: and that the real 
offence consists in not being prepared to 
produce it on the day of the hearing. 
However this may be, the question is 
eminently one for the decision of an 
authoritative tribunal, more particularly 
as it is one of extreme practical importance, 
—The Solicitors’ Journal,- fo 
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TE Extracts from Contemporaries. 


E ar a 
By Mr. Gladstone 
:: It was Mr. Gladstone who first put in 
force the-rule—since followed: by all Prime 
Ministers—that the Law Officers: should be 
debarred front private practice,» - |. 
The subject: was finally dealt with in a 
Treasury Minute dated July 5, 1895, in which 
the Chancellor‘of the Exchequer after’calling 
*.the attention of the’Board to the Minutes of 
December 5, 1892; and June 29; 1894, 


, and stating that certain alterations in the 


. ceeded to recommend that- the following 


existing afrangements were- desirable, prò- 


gen Le menus 


Oni Met fe 
. 
e 

ee . s 


resolutions should receive their Lor dships 
sanction: a pia: aS NAN 
~], -The Law Officers shall receive 


salaries, to be annually voted by Parlia- 
ment,’ viz, the - Attorney-General 7,000. 
per ‘annum and. the Solititer-General 
6,0007. per annum, to cover all business 
of whatever nature, done by ‘them’ as 


‘Law Officers for any department .of the 


Government, except the business specially 
described below as contentious busitiegs, 


2.” Salaries to the Law Offictrs’ personal 
clerks for business other than contentious 


e 
-8 


word: . 
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bia. dal bee paid.. ie the Falen of 
3004.. and 2001. respectively. 3. The Law 
Officers shall- not undertake business of 
any kind on behalf of private. clients. 
4. .Contentious business, in respect of 
‘which fees shall be paid to the Law 
_ Officers, shall be such business. only., as 
*“yalatés to proc8édings, civil -or criminal, 
‘which have actually been commenced, and 
in which the Government is, or represents, 
the Plaintiff, defendant or procecmtor:" 


‘Salaries and Fees | 
Resolutions 5 and 6 were as follows: 
65, No complimentary , brief shall be 
delivered to a Law ,Officer, nor shall any 
‘fee. be. paid, unless he is instructed to 
appear and. conduct the case. 6. The 
‘following. rules shall apply in, the case 
‘of contentious business: A. Law Officer 
shall be instructed to appear. in the follow- 
„ing cases—~(a) Cases in which directions to 
that éffect shall be given by the head of 
any Government Department; (b) Any 
case in which, in the opinion of the 
Solicitor to the Treasury, or of the soli- 
citor of any Government department; it 
is desirable, in the public interests, that 
a Law Officer should appear; (e) Oases 
concerning prolongation of patents in. the 
Privy Oouncil; (d) Informations on the 
‘Crown side and. Customs cases. (e) Cases 
-in«the' Revenue paper. (f) Oases in the 
Gourt of- Appeal, House of Lords and 
Privy- Council.” "h 
< Fór contentious business, 
addes; “the Law Officers and their clerks 
‘shall receive fees according’ to the ordinary 
< professional scale," ‘meaning thereby “the 
‘seale of -[ees which & Queen's Counsel . of 
-avéiage: standing in the profession’ might 


properly accept from a private client, subject | 


tothe condition that the maximum fee pay- 
able shall be—briet 150 guineas; refresher 30 
guineas. lf a Law Officer is required to 
appear out of London as Counsel for a Gov- 
ernment , Department, he shall receive a 
special fee, not exceeding 100 guineas, 
in addition’ to the fee on his brief.” 
Last, but not least, it was provided that 
“in cases of exceptional difficulty such 
an increas¢d fee on the brief may be 
“allowed .as the Ohancellor of the Exchequer 
shall’ approve.” 


Pra War ‘Incomes of Law Officers 

e Law Officers, a» the event proved, 
did . not gieatly suffer by the change. 
The period of the highest eqrnings was in 
the years immediately following: the war, 
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and pric 5 the time wen. in the interesta 
of national economy, they voluntarily impos- 
ed upon themselves for a period a self- 
denying ordinance reducing the salary part 
of their income to 2,0002, a year. 

When Lord Finlay and Lord Carson 
were respectively Sir Robert and Sir 
‘Edward and Law Officers before the year 
1906, they earned between them 75,0001. 
in three years; but the highest individual 
pre-war earnings in any year. were probably 
those of Sir Charles Russell, ~ when, in 
18934, he earned the substantial sum of 
20, 2857. This included his feesin connece 
tion with the Behring Sea arbitration— 
an unusual and highly remunerative form 
of employment. The amount was made 
up as follows: Salary,. 7,0007; fees for 
contentiouse business, 12,6351.; clerks, 
650/. The leanest pre-war year was 
1889/1880, when the A-G.’s total earnings 
amounted to the beggarly sum of 9,1791. 
The year before that was a good one for the 
Solicitor-General. Sir Edward Clarke thea 
received 11,0561.—5,506/. being for conten- 
tious business. His worst was 1891-2 when 
be received no more than 7,1682. 


When Bacon Made Obiation to His 
- Majesty 

In the days when Bacon was Attorney- 
General, the salary attaching to that high 
office was SEL. tis, 8d.; the Solicitor-General's 
sdlaty was 70l.; the King’s Serjeant’s 411. 
6s. 10d.; and the King’s Advocate’s 201. > 

‘I shall now again” wrote ‘Bacon to 
King James I, “make oblation to" your 
Majesty; first’ of my heart; then of my 
_sérvice; thirdly; of ‘my ‘place of Attorney, 
which 1 think is honestly worth’ 6,000; per 

annum,” 

From which it- sufficisntly appears that 
he derived most of his income from fees, 


-and not from his salary as a Law Officer.— 


The Law Journal. 
e 

Cruelty ý 

Most of us know that cruelty is often 
unintentional. The knowledge of this 
fact does not help the syfi rer; indeed, it 
may make things worse for him then they 
would be if he knew that the blow had 
been struck by wilful hands. In, the 
Divorce Uourt, nowever, they think” that, 
cruelfy is not established by a petitioning’ 
party unless he can show that it was 
inflicted on purpose. 
sion which Mr. Justice Henn Collins drew 
from the cases when giving judgeent | 
receatly in Astle v. Astle (Times, July. 29),° 


. 
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. A wife petitioned for cruelty, Her husband 
pleaded that if he“ had''been cruel‘ at all 
he had.been insane when the alleged blows 
had been inflicted. The story is full of 
tragedy—acts of cruelty by the husband 
immediately after: marriage in 1927, then 
his restraint for insanity-for some months 
in that year; then release for 10 years, 
then fresh and perpetual restraint. Thus 
the husband had lucid intervals and, both 
before and after he wentmad, committed 
acts of gross cruelty. Fortunately,’ the 
learned Judge was able to find one occasion 
in 1931 when he threatened his wife so 
that she had to seek police protection. 
In the circumstances that was enough. 
The dates suggested a petition for cruelty, 
not for insanity; for the husband was 
officially sane from 1927 to 1937. 


‘Desertlon 
Whilst the decision in Astle v. Astle 
seems to settle, or assume, that cruelty, 
for Divorce Court purposes, must be inten- 
tional, we learn from a simultaneous decision 
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‘nor, indeed, was the fact 


iss id 


(1939, 3 All E. R. 825) that the same 
must be said about desertion, This méans 
that a married person who petitions for 
relief on account of desertion must, show 
that the respondent knew what he or she 
was doing when the alleged act or acts 
of desertion took place. The point came 
before Mr. Justice Langtgn early thig year, 
in Williams v. Williams 65, T. L. R. 517). 
A wife petitioned for desertion, afd it was 
Shown that her husband had deserted 
her in May, 1933. In May, 1934, she got 
a maintenance order from Magistrates which 
surely established desertion’ at that "tinie, 
of desertion 
contested. But it was established that 
in June, 1934, the husband was certified 
insane and had rémained so ever since. 
Mr. Justicé Langton decided, and -the 


- Oourt of Appeal reluctantly agreed with 


him, that an insane man cannot desert 


‘or remain -in a state of desertion. The 


essential animus deserendi is something 
which no petitioner who-has to establish 
itcan show.—The Law Journal, 
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„Essay on “Why the present Hindu 

`- Law of Survivorshipjappiicable to 

joint family property should be 

` abolished".—By K., B, GAJBNDRAGADKAR, 

B. A. (Hons.), LL, B., PLEADER, BATARA 
Orty (Prios As. 4.) 

A few months back the Indian Institute 

` of Sociology invited Essays on “Why the 

‘present, Hindu ‘Law of Survivorship applic- 

‘able tojoint family property should be 

abolished” and the Essay of Mr. Gajendra- 


gadkar of Satara City, had the honour to 
carry “thé Ashès". The Essay is published 
ina brochure. From the mere glance, one will 
not fail to see, that the author has devoted 
much study to his subject and we are 
sure the publication would goa long way 
to. help the cause of Socic-legal Reform. 
The “Appendix” attached to this brochure 
wera. reproduced in the Bombay, Law 
Reporter and ‘the Indian Social Reformer. 
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UNDUE INFLUENCE AND SOLICITORS 


It is well known that the law requires soli- 
citors to be cireumspectin their dealings 
with clients and to be cautious in accepting 
gifts from them, whether made by will 
or otherwise. But it is too commonly 
assumed that that attractive but elusive 
phrase, undue influence, covers the various 


rules which govern solicitors in this con-- 


nection. These rules are. of different 
types andof diverse origins, and it js 
only acompafatively small field to which 
the principle of undue influence properly 
applies. A solicitor is subject to the control 
of other principles as well. It is important 
to distinguish between dealings for value 
and gifts, and also between gifts inter vivos 
and gifts by will. 

As regards transactions for value, such 
as a purchase of the client's property, 
there is no rule prohibiting a solicitor 
from contracting with his client, but it 
must be shown that the bargain is as 
good as any*that could have been obtained 
by due diligence from any other purchaser, 
The solicitor stands in a position of eon- 
fidence towards his client, and he must 
not abuse that confidence. Equity has 
imposed certain duties on him because 
of his fiduciary relationship on the ground 
that where a person's interests are in 
conflict with his duty, the onus is on 
him of upholding the propriety of the 
transaction. Thus, the solicitor must prove 
that he made full disclosure to the client of 
all relevant information, and that the 
Price wasafair one. Itis also desirable 
ta prove that the client was advised by an 
independent solicitor to whom all the 
. circum8tances were disclosed, though this 
lag} requirement is not strictly essential. 
In other words the parties must bargain 
“at arm's length.” It is unnecessary to 
igtroduce the doctrine of undue influence: 
ebreach of sffiduciary* obligation or abuse 
ofi confidence is the reason for the court's 
interfering čin ‘such transactions, The 
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cases which establish this principle pro- 
ceed on this ground only. Thus in the 
leading case of Gibson v. Jeyes (6 Ves. 
266) Lord Eldon said, “If he will mix 
with the character of attorney that of 
vendor, hę shall. if the propriety of the 
contract comes in question, manifest that 
he has given all that reasonable advice 
against himself that he would have given 
against a third person. It is asked, 
where is that rule to be found? I answer, 
in that great rule of the court, that he 
who bargains in matter of advantage with 
a person placing confidence in him, 
is bound to show that a reasonable use 
has been made of that confidence.” 

The principle has been adopted in the 
great majority of subsequent decisions. 
Tt may have the same effect as saying 
that there is a presumption of undue 
influence operating in favour of the client, 
but, so faras transactions for value are 
concerned, this is an improper way of 


expressing the obligations of a solicitor.’ 


Abuse of confidence is different from 


undue influence. No doubt. occasional ' 


references to the latter principle may 
be found, but the weight of authority is 
strongly against it, When in Cockbura 
v. Edwards (45 L. T. Rep. 500; 18 Oh, 
Div. 449,0. A.) a mortgage by a client 
to a solicitor was set aside Jessel, M. R., 
madea statement which is characteristic 
of allthe cases on the subject: “Ifa man 
acts in a fiduciary position towards 
another in a matter in which he himself 
has a personal interest, he is liable to be 
called upon to account as fo the discharge 


of his fiduciary duties.” 


Where, however, it is sought to set aside 
a gift from a client, the doctrine of undue 
infltence is relevant. Thereis a presump- 
tion of undue influence in such a case, 
to be rebutted by proving independent 
advice, orin some other way. Fidugiary’ 
relationship is not the reason for inteyfering 
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as itis inthe case of sales. The courts 
adopted the same presumption of undue 
influence which applied to parents, guar- 
dians, spiritual advisers and certain other 
classes of perscns taking a benefit frem 
those whom tkey are in a position to 
influence by personal ascendancy and 
authority. Perhaps as a matter of every- 
day experience it is not true to say that 
a client is under the.influence or ascend- 
ancy of his legal adviser inthe same way 
as a child or ward is “subject to the sway” 
of his parent or guardian, to use the 
expression of Lord Brougham, but equity 
assumes that he is when acts of bounty are 
in question. Solicitors are, therefore, under 
a double restraint arising from the confid- 
ence reposed in them by their clients and 
their influence over them. This twcefold as- 
pect of their position is clearly brought out 
by the Court of Appealin Wright v. Carter 
(87 L. T. Rep. 624; (1903) 1 Oh. 27), which 
concerned a sale and a gift to a 
solicitor. Both were set aside, the latter 
expressly on the ground of undue influence, 
the former on the ground of fiduciary 
obligation. Neither Lord Justice Stirling 
nor Lord Justice Oozens-Hardy referred 
to undue influence in connection with the 
sale, though Lord Justice Vaughan 
Williams casually mentioned it. The 
result is anomalous, for undue influence 
implies a personal influence or 
dancy which, if present in one connection, 
So far as parents, 
guardians and spiritual advisers are cone 
cerned, the presumption of undue influence 
operates with equal logic against sales 
and gifts. 

If undue influence is applied to a testator, 
the will may be refused probate or a 
disposition struck out. A 
solicitor who exercises undue influence to 
obtain alegacy will not be allowed to take 
it. But there is another source of cone 
fusion here, for undue influence in testae 
mentafy matters has not the same meaning 
as it has inter vivos. The courts of probate 
adopted the CGhancery expression in the 
early nineteenth century, but gaveit a 
different meaning. . There is no doubt that 
undue influence in testamentary causes 


means coercion negativing consent, some- . 


thing in the nature of duress destroying 
free agency. This goes far beyond undue 
influence as ‘equity understands the 
term, for tle equitable doctrine applies 
even though the protected party freely 
and Spontaneously wishes, to benefit the 
domingot party without the latter ‘having 


JOURNAL 


-there must be— to sum 


ascen» ” 


18310 


tried to persuade him in the slightest 
degree to make a gift. Equity protects 
certain classes of persons from indulging 
theirown generous instincts. Ina court 
of probate, however, the position is very 
different. As SirJ. Hannen, P., said in 
Wingrove v. Wingrove (11 P.D. 81), “To be 
under influence in the eye, of the law, 
it up in a word- e 
coercion ... is is only when the will of the 
person who becomes a testator is coerced 
into doing that which he or she does not 
desire to do, that it is undue influence.” 
To allege that a will has been made 
under undue influence, therefore, involves 
a.serious charge of’ misconduct, and for 
this reason undue influence is never 
presumed, A solicitor who becomes his 
clients legatee has not to rebut a pree 
sumption of undue influence as he has 
where a giftis made to him before death. 
Walker v. Smith (29 Beav. 394) illustrates 
the distinction : a solicitor there claimed 
both a legacy and a gift. He was allowed 
to retain the legacy, the Court refusing 
to apply any presumption of undue 
influence and there being no question of 
coercion, but before being allowed to 
retain the-gift, he had to discharge the 
burden of negativing undue infiuence, 
which he successfully did. It would have 
avoided much confussion if the courts 


‘ef probate bad retained the word coercion, 


or similar wordssuch as constraint and 
compulsion, which were used bythe old 
ecclesiastical courts, instead of taking 
over equity's “undue influence:” 

- But a solicitor is notin quite the same 
situation asa person who is in no fiduciary 
relation withthe testator. The following 
considerations may be noted : 

(1) It will usually be easier to prove 
coercion by a solicitor than by other 
persons, because of his confidential posi- 
tion. His office of trust brings him into 
close contact with his client, and provides. 
him with opportunities of exercising coer 
cion denied to others. e | 

(2) If asolicitor prepares the will under 
which he benefits, or gives instructions for 
its preparation,then he must prove tha 
the paper propounded did express the 
true willof the deceased. This is.¢ well” , 
established rule applying to. every drafts- 
man of a will, whether a solicitor or- not, 
It is sometimes expressed by saying that 
the legatee must prove the righteousness 
of the transaction, Hefe again. the term e 
undue influenge occasionally finds an 
entry, but itis-.out of place, Thus in: 
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In Re Austin (1929, 78 Sol. J. 545) undue 
influence was made an additional ground 
for challenging a legacy to the solicitor 
who prepared the will, but Mr. Justice 
Swift was rightly content to disallow the 
legacy on the above ground, for undue 
influence (in the sense of coercion) could 
not be proved. In this case the precaution 
of #&rdnging for the will to be execnted in 
the presence .of another firm of solicitors 
did not avail him. 

: This rule has no connection with undue 
inflnence in either sense : it was develop- 
ed by tke ecclesiastical courts from the 
Roman law. It was held in Tyrrell v. 
Painton (70 L. T. Rep. 453; (1893). P. 151, 
O. A.) not to be confined tothe single case 
in which a willis prepared by a legatee‘ 
but to extend to all cases where the cir- 
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cumstances attending the execution of a 
will excite suspicion. 

(3) Ifa legal adviser by giving bad 
advice, even in good faith, beneits under 
the will of his client, he will be treated as a 
trustee for the next of kin. He will not be 
allowed to retain the benefit because of his 
dereliction of duty. Thus in Segrave v. 
Kirwan (1 Beatty 157) a barrister who 
advised on a will was appointed executor 
without informing the client that he was 
thereby entitled to the residue, as the 
law then stood. He was treated as a 
constructive trustee. Here again there 
was no question of undue influence: there 
was fraud in the wide sense used by equity, 
a shortcoming in the standard of pro- 
fessional competence required of a person 
in a fiduciary position.—The Law Times. 
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ALL ABOUT DOGS 
WILLIAM R. WOODBRIDGE, Plaintif, 


v, 


WILLIAM D. MARKS, Defendant. 
SUPREME Court or New York, 1895. 
(14 Mise. 368.) 


McLaughlin & Rowe (John O. Keeler, of counsel), 
for plaintiff, 

Hand, Kellogg & Hale (R. L. Hand, of counsel), 
for defendant. 


RussgLL, J. The defendant demurs upon 
the merits to the complaint. The com- 
plaint avers that the defendant wrongfully 
kept several fierce and dangerous dogs, 
well knowing them to be ferocious, vicious 
«and of a mischievous disposition and ac- 
ecustomed to attack and bite mankind; that 
«on the 10th day of May, 1895, the said dogs, 
or some of them, while inthe keeping of 
tthe defendant as aforesaid, attacked and 
ue the plaintiff and severely wounded 

im. 

It will be observed that no allegation is 
made, in addition to the statements of fact 
ws to.the*character of the dogs and their 
maintenance by the defendant, of any 
active participation by the defendant in 
“be injtiry, or of any act of negligence on 
his part. | . 

* Is it necessary to add an allegation of 
this character to the complaint in order to 
justify recovery? , 


There has been much discussion in the- 


books as tothe standing. of the dog, both 
a8 to the right of ownership ip him and 
the limitations under which,he -may be 


kept and used. He has become now, if he 


-had not before, a recognized article of pro- 


perty and adopted from the wild state 
into that of fere domestice. As a pet, 
companion, watchdog cr herder ha has his 
uses, sentimental or otherwise. For his 
courageous and faithful qualities, he has 
been admired by all walks of mankind 
and immortalized by eminent writers, More 
than 300 years before the Christian era 
Socrates said of him, “When I see some 
men I love my dog the more,” and early 
in the present century Lord Byron wrote of 
him: 

“But the poor dog, in life the foremost friend, 

The first to welcome, foremost to defend.” 

And again: x 

“Tis sweet to hear the watchdog's honest bark 

Bay deep-mouthed welcome as we draw near 

ome, 


At the present day this animal is one 
of those which are protected by the 
philanthropy of the society which believes 
and maintains that the lower animals 
should be shielded from cruelty as well as 
the human animal. He is thus recognized 
as entitled to his proper place in the 
economy of civilization. . 

But what is that place? The answer to 
this inquiry may solve not only the rights 
of the animal himself as a dog, but gleo 
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the rights of his owner to use and keep him. 

One ofthe ablest ofthe opinions in the 
jurisprudence of this state upon this sub- 
ject is written by the late Justice W. F. 
Allen as far back as 1856 in the case of 
Wiley v. Slater, 22 Barb. 506. In that case 
the defendant had a dog evidently of 
superior ability in the fighting line to that 


of the dog owned by the plaintiff. so that: 


in a fierce contention upon the merits of 
the respective animals the defendant's dog 
succeeded in depriving the plaintiff's dog 
of his existence. Béing a supposably 
valuable dog, the plaintiff sued the defen- 
dant. and recovered for the value of his 
dog. It became, therefore, necessary for 
the General Term, upon an appeal being 
taken from the affirmance by the Oounty 
Court of . the justice's judgment, to de- 
termine whether, prima facte,” the fact of 
the killing justified the recovery, there 
being no evidence as to which dog was 
originally the aggressor. 

Justice Allen frankly confessed his in- 
competency to speak by authority of the 
code duello of dogs. He recognized, how- 
ever, and judicially adopted, the poet's 
commentary on the nature of dogs: - 

“That dogs delight to bark and bite 

For God hath made them so.” 
and judicially announced the rule that, 
when dogs fight in pursuance of their dis- 
position to do so, tre mere killing of one 
dog by another does not justify a recovery, 
and that the owner of the slain dog is 
entitled only to the salvage, consisting of 
the skin of the deceased. 

He, however, limits the application of 
the rule laid down by him by the statement 
that there was no proof in the case that 
the dog triumphant was of a vicious or 
dangerous disposition, and the implication 
fairly is that, if this kind of a character 
had been proven to exist in the surviving 
dog, the trial court might: have been 
justified in its judgment. nes - 

This was a case to determine the rese 
ponsibility of the owner in a controversy 
between . dog and dog. Tke rule should 
be stronger as against the owner of the 
offending animal where the victim of the 
properisities of the dog is a human being. 
Oonceding the highest place here or here- 

' o 
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after to this companion of man which is 
claimed by any one, even to the faith of 
the Indian— 

“That in the happy hunting grounds 

His faithful dog shall bear him company,” 
still, in the walks of life he must give 
way to the interests of man. Whether : 
this be soor not, as a question of pure; 
ethics, it is so recognized by man-mad’ law 
in courts administered by man, As against - 
the dog, man has the right of way. It» 
is not a presumption of law or fact that 
a human beiog is of a fierce, vicious or. 
dangerous disposition. It is as yete the 
belief of mankind, recognized and acted 
upon, that the ordinary nature of human 
beings has the proper elements of kindness 
and justice. It, therefore, seems to be a. 
necessary deduction: that when a- fierce,- 
Vicious, dangerous animal, accustomed to 
bite mankind, attacks and wounds a human 
being, the presumption is that the dog 
is the aggressor and the offender, which 
presumption may, of course, be rebutted, 
but, without rebutting proof, must be acted 
upon as well-founded. 


' Starting with this presumption, as between 
the dog-and the man, that the facts stated 
show the dog to be in the wrong, what 
is the presumed liability of the owner? 
lt is an undoubted fact tat owners have 
a right to keep fierce and dangerous dogs’ 
for the protection of their premises, if. 
so guarded that they will inflict no injury, 
except in unusual emergency which justifies 
their resort to nature’s weapons in defense’ 
of their master’s belongings.’ Such a state- 
of facts may well be a justification to 
the owner as well as the dog. But it is 
not to be presumed without proof: and; 
therefore, upon the ground that where a: 
fierce, vicious and dangerous dog, accustom- 
ed, to bite mankind, known to be such by 
the owner, attacks and wounds a human 
being, the burden lies upon the master 
to show the provocation or excuse, this 
controversy is decided. 4 | 


s 


$ 


The: demurrer in this case is overruled, 
with costs, with leave to answer within 
twenty days on payment of the costs» . 


Demurrer overruled, with costs, with leave 


to answer.—Case and Comment. - * 
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CHARGE TO JURY 


Charge ofthe Honorable John A. Valls, Tuige of the 49th Judicial District of Texas, delivered to Grand 
Jury of Dimmit County, Texas, òn February 6, 1939. : 
By the Fifth Amendment to the Coustitu- 


Gentlemen: 

1 feel that I know the high character and 
fine-civic virtues that. characterize each mem- 
ber of this Grand Jury. I know how dear to 
yeu are the institutions of your country, 
You love your community and your commu- 
nity loves you. It is indeed gratifying to 
see splendid citizens refusing to avail 
themselves of legal exemptions, refusing 
to avail themselves of personal excnses, and 
with an unselfish devotion accepting the 
responsibilities of grand jurors and giving 
their valuable time to their country and their 
State. 

Gentlemen, the Grand Jury is of very 
ancient origin in the history of England, 
going back many centuries to the Magna 
Chatra, where the baronas with their hands 
upon their swords, upon the banks of 
Runnymede, demanded from a reluctant 
monarch, King John, the undoubted rights 
and liberties of the people of England. 
During the course of many years, the 
Grand Jury was not only an accusing body, 
butit also tried public offenders. In the 
course of time, however, it became only an 
accusing tribunal, and such was its func 
tion when the American Colonies won their 
independence from the mother country. 
During the long struggle in England 
between the powers of the King and the 
rights of the subject, the Grand Jury was 
considered as an institution to protect the 
rights of the subject against the imposi- 
tions of the Orown. But under the popular 
fornt of our American institutions, the 
Grand Jtry das never been called upon to 
protect the ‘citizen against the oppressions 
of his*government. 

The power of the Grand Jury as well 
as its permanent*character has been re- 
cogrized and established not only in the 
Féderal Constitution of. your country, but 
alao in the organic law of the State of Texas, 
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tion ofthe United States it i9 provided that 


“no person shall be held to answer for a 


capital or otherwise infamous crime. except 
through am indictment presented by a 
Grand Jury. Section 10 of the Bill of 
Rights of the State of Texus provides that 
no person shall be prosecuted for a felony 
nnoless through an indictment by a Grand 
Jury. Therefore, you see, Gentlemen, that 
your power is great, and the sphere of 
your influence beyond measure. If you 
want to know what a man really is, 
give him power. Nothing shows a man's 
character like the use of power, and during 
my thirty-six years’ experience a3 a 
District Attorney, it is my proud boast that 
I havenever ssen a Grand Jury abuse its 
power, ` 
Our Country and our Covernment are 
safe so long as the people respect and 
trust the Oourts of the land, and it is a 
reciprocal duty of every Oourt to strive 
by all honorable means to merit and 
preserve that confidence and that respect. 
It is also the duty of every good citizen 
to devote a few days in each year to jury 
Service, and it willbe my purpose to see 
that every indictment presented and every 
verdict rendered in this Court shall be the 
work of the honest. intelligent and responsi- 
ble citizenship of this country. Abrabam 
Lincoln said: ‘Gentlemen, Let reverence 
for the law be breathed by every. American 
mother to her babe, Let it be taught ip 
the schools, in colleges and. in universities. 
Let it be preached from the pulpit, pro~ 
claimed in the legislative halls, and enforced 
in Oourts of Justice. In fine, let it begome 
the political religion of this country.” 
The” American Republic, Gentlemen, 
tbrough its grand jurors, through “its petit 
jurors, through its public officers, must 
always be true to itgelf, ever ready to pres. 
4 a 


. 


* they oughtto receive 


38 JOURNAL 


tect the rights of the humble, to redress 
every wrong, to avenge every crime, to 
vindicate the majesty of the law, and to 
preserve inviclate cur sacred principles of 
free institutions against enemies from 
within and against the attacks of pernicious 
alien propaganda, whether armed with gold 
or armed with steel. Rome endured as long 
as there were Romans; and our dear country 
will endure as long as wè remain Americans 
in spiritand in thought. 

If the American continent, Gentlemen, 
were to sjok under the ocean tc-morrow 
and if only a copy of the Declaration of 
Independence and the Constitution were 
rescued from the destroying waves, coming 
generations from other lands would know 
that this land had becn the home cf a 
gloricus people who loved liberty and of a 
brave people who knew how toedefend it. 
The examples that have been bequeathed 


. to us by our Revolutionary Fathers have 


never been improved upon, and as long as 
we emulate and cherish the history that 
they made, as long as we glory in the 
jnheritance of their blood, as long as we 
preserve the traditions of their valor in 
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war and of their virtues in peace, so long 
will our dear country remain the shrine 
of patriotism and the citadel of liberty. 
The law requires the Court, Gentlemen, 
to charge the Grand Jury at every term 
with reference to certain specific violations 
of the law, and I shall ask you to pay 
particular attenticn to all infractions of the 
Penal Code that might come beforetyou ° 
for investigation. Nine members coastitute 
a quorum for the transaction of business, 
and the law requires that nine members 
sball vote in the affirmative in order to 
find a bill of indictment. The foreman 
may excuse one or more members from time 
to time, provided a quorum be always | 
present. Your District Attorney is a lawyer 
of ability, possessing sound judgment and a 
correct knowledge of the law, and you 
may safely follow his guidance. The Sheriff 
will be glad to make your quarters as com- 
fortable as possible. I thank you, Gentle- ` 
men, for your kind attention, and [ wish 
to apologize for this long and somewhat 
unusual charge. Mr. Fardwell will be your 
Foreman, and you may now retire to your 
quarters.—Case and Comment. 
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Extracts from Contemporaries. 


Observations from the Bench 

A case kas recently been reported in 
the prees, and itis not denied that the 
report is substantially accurate, which 
strikingly illustrates the old. saw that “a 
still tongue makes a wise head,” and 
reinforces the remarks we made at page 
518, ante, upon a somewhat different 
aspect of the same subject. 

Several boys were charged with doing 
wilful damage in a house whose cccupier 
was away on holiday. At an adjourned 
hearing the advocate forthe boys took 
objection tothe presence on the bench of 
the lady chaizman. 

“With great respect,” he said, “I do not 
think the presiding Magistrate wise to 
continue to adjudicate, first in view of 
what took place at the last hearing, and 
secondly with regard to an interview 
given byher to the press between the 
date of the last hearing and to-day. 

“At the last hearing tke pregiding 
magistrate, before anything had been said 
on the boys’ behalf, said: ‘In my opinion 
six strokes of the 
bifch every day for a .week.’ Of course 


there is no such sentence known to the law. 
One can well imagine the threat to the - 
tender minds of young children held over ' 
them for a week. Such a remark in itself . 
shows an absence of the right judicial 
temper which is more than fully supported 
when welook at a newspaper to which she 
gave an interview, with a photograph. 
One part of the report refers to this case . 
and the rest is an account of statements 
reported to have been made about her 
general views on birching. One paragraph. 
stated that for really bad boys uho have 
done wanton damage, the birch isthe only 
thing. In connection with the presiding 
magistrate’s expressed views as” to. six 
strokes every day for a week, it is perfectly 
clear that she had already made up her 
mind. es 

“If would bean improper thing if she - 
were to adjudicate in this court today” e 

Thereupon the magistrate very properly | 
withdrew and a differently constituted 
bench heard the case. ° D 

We have purposely refrained from pute- 
ting her name on ecord, for often né- 
one realises more acutely how foolish 
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has been an indiscretion than the one who 
has been guilty of it. What we do want 
to emphasise once more is the necessity 
for magistrates to exercise restraint in 
their observations in court. They have 
to remember that not only they are con- 
cerned with the one particular case 
which prompts them to speech, but they 

*age part of 2 great institution and a 
great tyadition of justice. Not only is 
justice to be done, but it is to be manifest, 
and those who dedicate themselves to the 
service of justice have to very carfully 
avoid anything savouring of prejudice or 
bias.—J ustice of the Peace. 


Police Evidence 

Some police constables give evidence 
badlysome, it is not too much to say, 
very badly. One suspects ` that often this 
is for want of satifactory training. 

One of the most troublesome defects is 
dueto preference forthe use of general 
expressions. In a metropolitan juvenile 
court the other daysix boys were charged 
with wilful damage. Two pleaded guilty 
and four not guilty. The only piece of 
evidence against the four was that they 
were standing with tle two when . the 
police, upon complaint made, went up-to 
them. The constable said, ‘They allad» 
mitted it.” After a good deal of question- 
ing he was brought to the point, and got 

~to repeat the exact words used. Only 
one of the six boys had spoken and he 
had said they were all together at the 
scene of the damage, avery different state 
of things from that suggested by the first 
loose phrase. 

Policemen permit themselves these loose 
general statements altogether too often, 
and it conveys a bad impression when 
these statements, usually due to stupidity 
and defective training and not to pervefsity 
or any desire to mislead the court, have to 
be elucidated by persistent questioning 
by the defence or the bench. 

in the. particular case in question the 
four defendants were discharged because 
He evidence disclosed no case against 
them, 

Some, police officers are sensible and 
smart witnésses. We commend the one who, 

< when arnotor car driver pleaded that he 
did® not see the traffic signal lights because 
the avening sun was in his eyes, pointed 
out this was at 8-15 p. m. when the sun was 
s@ting, and that the gar was being driven 
eastwards. - Therefore’the sun was shining 
behind the driyer-—J ustice’ of ‘the Peace, 
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An “innocent Offender” 

This description, involving a contradic- 
tion in terms,is reported to have been 
applied by the chairman ofa bench when 
discharging a woman found in a cafe 
alleged to be a common gaming house. 

It appeared from the evidence that she 
was at thecafe asarelief manageress for 
half aday when the police entered under 
a’ search warrant. She was arrested and 
spent some hours in a police station, an 
unfcrtunate detention for which no one 
wasto blame. The police acted legally 
within the terms of a warrant lawfully 
granted, and the justices dealt with her 
when brought before them according to 


‘law, as the statute directs, by discharging 


her when shown not to be a frequenter. 

In 1936 there was a remarkable case on 
the point, Roden v. Brett (1936), 100 J. P. 
296, where although it waa shown to the 
justice that aman charged was not on the 
premises for the purpose of unlawful gaming 
but for the lawful pursuit of his owa busi- 
ness, they nevertheless convicted him and 
bound him over under the Unlawful Games 
Act, 1541, section 9. The Lord Chief Justice 
found this “so outrageous that it is difficult 
tospeak of it with the patience and 
restraint suitablefor a court of law.” For 
a breathless moment those present almost 
anticipated some strong extrajudicial 
invective, but the Lord Chief Justice 
succeeded in finding biting phrases within 
the proper judicial limits —Justice of the 
Peace. 


Law in China 

Any argument asto whether China and 
Japan ate at war with each other would 
now seem humorous, ifthe situation were 
not so grave. 
of commercial documents is concerned, 
the “business man's” conception of war 
adopted by Goddard, J. (as he then was), 
in Kawasaki v. Bantham S. S.Co. has been 
confirmed by the Court of Appeal (4939, 
1 All E. R. 819). An interesting judgment 
was recently delivered by his Honour 
Bir Atholl MacGregor, Chief Justice of fhe 
Supreme Court of Hong Kong, in a winding- 
up petition : Re Ching Kee Steam Navigation 
Co., Ltd., July 26. The company had a 
branch office in Hong Kong, and by 
reason of the conditions between Uhina 
and Japan normal work was suspendede 
An order had been made by the Supreme 
Court of China forthe winding-up of the 


So far as the construction | 


parent company, and a mintrity of ethe * 


shareholders petitioned for the windingrup 
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of the Hong Kong branch. The majority 
were opposed to it, mainly on the ground 
that by trading with the Japanese business 
could profitably be done. The Chief 
Justice, dealing first with-the position of 
the two countries, based his judgment on 
his ‘inescapable knowledge of conditions 
on the China coast that a state of war 
exists between China and Japan.” That 
meant that to allow the branch to continue 
would mean illegal trading with the enemy 
—even if it were possible for the brarch 
to survive when the parent was” legally 
dissolved. It was argued that the order cf 
the Supreme Court of Ohina was nugatory, 
because the chips within its jurisdiction 
were still trading, but the fact that “ certain 
foreign nationals were in contempt of an 
order of a competent court’ was no reason 
for disregarding it. It will be geen that, 
in spite of the partial recognition’ of 
de facto Japanese control in Chinese occupi- 
ed territory, the Hong Kong Supreme 
Court's judgment supports the principle 
of. effective jurisdiction of the Courts of 
China, even -in that territory —The Law 
Journal. 


Wordy Warfare 
At this time 


many of our younger 
readers are training for what 


in bitter 
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man oflaw may bea man of action, too. 
But meanwhile argument is sweet, and 
the lawyer's ruling passion persists, if 
not inthe cannon’s mouth, at any rate 
in the tented field. We are reminded 
of the days long since when Dr. H.P.’ 
Bigger, the Canadian historian, was a. 
lieutenant commanding No. 4 Platoon of 
Reserve Corps (2nd, 
County of London Volunteers). It was, 
we think, the Doctor's only connection 
with the law. That platoon had 13 actual 
or embryo silks in its ranks. Among them 
were Lords Russell of Killowen, Roche and 
Romer, Lirds Justices Olauson, Finlay and 
Luxmoore, Roland Burrows, K. O. Martelli 
Gover, K.C., and Reginald Smith, the 
publisher K.O. Onone occasion Bigger 
sent out a section under two sergeiints 
(Ohancery silks). They did not return, 
and on going toseek them he found that 
a dispute had arisen as to the exact terms — 
and interpretation of the order given. Each . 
K. C. had taken to himself a junior, 
and they were arguing the matier formally 
before a court consisting of the other. 
members of the section (all being barris- 
ters). The argument was abruptly cut 
sbort and no judgment was given. “What 
have I done,” was the lieutenant’s come 
ment, “that I should be put in command.. 


memory many -of their professional of a lot of lawyers ?” Inter arma silent leges, 
seniors hope: will not come to pass. If butnot the lawyer,it seems.—The Law 
war should come, the Inns of Court Regi- Journal. ` 
ment will show, as it did before, that the 
REVIEW. 
“Indian Limitation Act 1908, Vol. III. of the litigants. The authors have 


- —By OBITALEY ANDANNAJI Rao, PUBLISAED 
_ BY ALL INDIA Reecrter, NAGPUR. 

By. the publication of Volume III, the 
buge work cn the Indian Limitation Act 
by the Jearned Authors bas been com- 
pleted, No other publication on the 
subject, can stand comparison with this 
work, in thoroughness in details and in 
originality in thought. The submissions 
and criticisms found in this publication 
deserve tle attention of thcse responsible 
for adjudicating upon the conflicting claims 
= 


impsoved in the matter of presenting the. 


subject tothe reader, upon their previous , 


publications viz,, commentaries on, Civil 


Procedure Gode and Oriminal Procedure 


Code, maintaining at the same time all 
the original good points. The Volume. III 
covers Arts, 141 to 183, together with 
Appendix and General Index. The exterior. 
of the book is equally good. We confifent- 
ly reconmend the publication te the legal 
profession. E i 
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THE LONDON POLICE 


Qur, readers might do worse than turn 
from the lighter reading which is usual in 
their well-earned days of rest to the 
Annual Report of the Oommissioner of 
Metropolitan Police. Tt is a handy little 
blué book, published at 1s. 3d. (Cmd. 6073). 
_ It can be read in an armchair or even 
in bed. It is not “sensational” in any 
sense of the word, but contains a formal 
and highly instructive record of the work 
of the Commissioner and his force for the 
year 1938 in the course of the various and 
multifarious duties which they have to 
discharge. To begin with, the Metropoli- 
tan Police function in an area far wider 
than wbat is usually, and, indeed, legally, 
regarded as the Metropolis. For the pur- 
poses of local government, the Metropolis 
is the area shown in the Schedules to the 
Metropolis Management Aci, 1855—the 
area of the modern Lo: doa County Coun- 
el. The Metropolitan Police area is 
‘delineated by Orders in Council of 1840 
made under, the Metropolitan Police Act of 
1829, which have stcod firm fora century 
` and mark outa much wider area. There 
are other London areas such as the Passenger 
Transport area, the Metropolitan Traffic 
‘area, the area of supply of the Metropolitan 
Water Board, Post Office Loadon, and so 
on; and it would be a very interesting 
task for a cartographer with an ordnance 
map and a nice set of coloured pencils 
“to draw out the frontiersof the various 


Londong. Let us be content to say that 
Police London is avery large area. But 
its size has never militated against 


efficient “police control. We have, indeed, 
héard complaints that some of the new 
commuritits which modern industry has 
- set about the central vortex of London—a 
wivid..cirele ‘of stationary satellites—are 
ill-supplied with policemen for ordinary 
duties. ‘But the burglar and the house- 
bfeaker rarély visit these peaceful, if some- 
what anxious, dormitories. The London 
police are majnly concerned *with the pre- 
183---J3.7 . 3 
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vention of crime in Inner London and with 
tbe rising demandsin the matter of traffic 
control which the motorist, the pedestrian, 
and the “processionist,” each intent onthe 
use and assertion of real or alleged rights, 
have made upon them. 

Like other people, the Commissioner has, 
during the year 1938, been beset by thoughts 
of war, and of a war-raid on London, and 
of how it could best be met. One of the 
obvious dangers resulting from a successe 
ful raidisthe breakdown of communica- 
tions which would paralyse central contro); 
and the Commissioner tells us that he 
has thought out and prepared a scheme by 
which, in an emergency, home rulein all 
matters would be given tothe eizhty-two 
sub divisions of the district. This is no 
more than saying, as they do on the battle- 
field, that the senior office or non-commis- 
sioned officer on the spot may give and 
enforce orders. This necessity has long been 
realised inthe fighting forces, especially 
in the Regular Army, where a sergeant 
or a corporal may, in emergency, give any 
order he pleases. It is not so fully rea- 
lised in the realm of police control. We 
feel sure that this is a step in the right 
direction, and the Commissioner has been 
led to real'se its necessity and visualise its * 
usefulness by contemplating the multitude 
of other authorities concerned with air-raid 
precautions which may be called upon to 
do and order things ifthe great aiy-raid 
of our fears ever takes place. God grant 
that no such thing may ever happen; but 
the Commissioner is right to be prepared 
for it. We do not know exactly how “Yar 
he may delegate his dutiés as chief officer 
of police to each and eee one of eighty- 
two sub-divisional inspectors; but if there 
is any difficulty aboutit, a short “Order 
in Gouncil can be drafted ready for the 
Royal Assent in casa of» war which 
would make legal everything which the 
Commissioner suggests should be dgne.° 
Tt is necessary ‘to arrange beforehand, 

i e e. . 
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who is thé authority to give orders and 
who must obey them. In the multitude 


of organisation and eager service lies a 


danger of ecnfusion of authority. No step 
which, so far as- can be foreseen, will 
avert tbat danger should be left untaken. 
The Commissioner has already a First 
Reserve of ex-policemen which was, in 
fact, called up last Seplember, and a 
Second Reserve, the Metropolitan Special 
Constabulary, which has been in existence 
for many years, and may be asked to 
function in time of peace as well as in 
time of -war. He now proposes a Third 
Rese:ve of men who undertake no cbliga- 
tion in time of peace, except that of train- 
ing, but accept obligation for full-time 
service in-case cf war. This reserve is to be 
‘of a strength of 20,000, and the Commis- 
sioner says that he is getting é‘adequate 
‘numbers’ of recruits for it. But the frain- 
ing of this third body involves a heavy tax 
onthe time and abilities of the present 
force. We hope and believe that the 
optimistic opinion which the Report ex- 
presses as to iis usefulness will never need 
verification, but that if the occasion arises, 
these amateur policemen will rise to it. 

We said lately in connection with another 
subject that there is no such thingas a 
-right of public meeting and procession. If 
it exists at allit is no more than the 
sum of the rights of individual citizens to 
go into streets to walk along them and con- 
verse. The Commissioner, however, has to 
deal with things as they are. He probably 
knows, especially if he has read the decision 
of the Divisional Court in Dunean v. Jones 
(154 L. T. Rep. 110; (1936) 1 K. B. 218), 
that policemen may interfere to stop a 
“meeting cr procession before disorder 
_ takes place if they have reasonable cause 
to think that, if held or continued, it will 
` lead to disorder. But itis difficult for the 
police authority to be satisfied that disorder 
will certainly, cor even probably, follow the 
holdjog or continuance of a meeting or 
procession. This fact makes it necessary 
to have a large force of police in attend- 
ançe at some meetings or processions at 
‘which the supervention of disorder is pose 
sible, hut not fnanifestly likely. Thus, the 
May Day prccessions and meetings give 
constant trouble, and as May Day fell in 
1938 “on a Sunday, when people who used 
éo go to church had many idle hours in 
which to match about, make speeches, and 
wave flags, the police had a very hard 
time that day. More than 2,C00 of them 
were. withdrawn from their proper duties 
e e . ° 
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in order to actas preventive or sedative 
agents. The Oommissioner does net like 
processions. He doubts the need for theni; 
They obstruct the streets and cause 
inconvenience to a large number of citizens. 
But unless he can invoke the Public Order 
Act, which can only be used subject to the 
Home Secretary's consent, he has no power ' 


to stop a procession unless ‘hé can prove ta ° 


a court that there was reasonable angi pro- 
bable belief thatits passage would=®ad 
to a breach of the peace. On the whole, 
we think that the law, as it stands, holds 
a fair balance between the right of the 
individual to walk and talk with his fellow- 
citizens in the streets and the essential 
necessity of the maintenance of publie 
order. But we fully realise that_ the 
maintenance of the balance makes a heavy 
demand on the discretion of the Commis- 
sioner, and on the vigilance, patience, and 
firmness of the force which he commands. 

But if, strictly speaking, there is no such 
thing as aright of public meeting the fact 
remains that order must be maintained, 
and thet the advocates of unpopular causes 
whose actions and speeches may excite 
hostile retort often need protection and, 
we suppose, are entitled to have it. The 
task of protecting such people involves the 
removal of many policemen from the areas 
or spheres of their fundamental duty, which 
is the protection of the ordinary and une 
demonstrative citizen against the deliberate 
lawbreaker. Moreover, there are demamés 
raised by modern circumstances such as 
the, peril to children lawfully crossing 
the roadsto or from schools which call on 
the police for new and vigilant service, 
In a striking passage the Oommissioner 
says: 

Paii police protection is provided in the 
vicinity of some 1,300 schools in the Metropolitan 
Polige District and no less than 2,7:0 constables 
are engaged during part of the day on this duty. 
Iam constantly being pressed by local authorities, 
ratepayers’ associations, &c., to provide additional ` 
police protection at various places, but owing to? 
the numerous calls on police man-power it has 


besn impossible for me to comply with, all these 
requests, ù 
Something has been done by the Educa- 
tion Authorities to help in this ork. 
A few adult patrols have been appointed 
by the London and Surrey County Councila | 
to carry the sign “Stop, children crossing”, ~ 
at the proper times and places; but. urfiess 
there is something in the Education Act 
which has escaped our notice, “we think 
these patrols canuotyg be paid out of dhe 
rates, and voluntary ‘effort, however public= 
apirited, ig fever really -satisfactory in. a 
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matter of this kind. The pecple chiefly to 
blame are the motorists, who ought to know 
by fow that children are careless and capri- 
cious, and that allowance must always be 
made’ for them where the two well-known 
signs give“warning oftheir probable pre- 
senee—or. indeed, at all times. The Com- 
missioner’s complaint, that he has not 
*eneugh men to Ue this werk, draws atten- 
tion to,.the fact which is mentioned 
more™kan once—that the Metropolitan 
Force is much under strength. The estab- 
lished strength is just over 17,300; but, at 
the alone of 1938, the actual force was 
nearly nine hundred short of that figure. 
Moreover, during the year 1938 recruiting 
fell short of “wastage” by nearly four 
hundged., The Commissionsr quite rightly 
refuses to lower the standards, physical, 
educational and moral, which are deemed 
necessary, and prefers loss of numbers to 
depreciation of quality—wherein we have 
no doubt, that he is right, 

The criminal statistics are, on the whole, 
good. There has been an increase in the 
offence of shopbreaking and a large 
jncrease in that of stealing motor cars, 
which rose from just over 7,200 in 1937 to 
over 9,100 in 1938. In the case of the stolen 
cars the methods of detection and recovery 
are now excellent, Ninety eight per cent. 
of the stolen cars were recovered, and of 
these nearly 80 per cent. were recovered 
even before their loss could be made public 
inthe daily list. The total number of 
murders of persons over one year of age 
was no more than twenty-one, which, in the 
great population of, we suppose, seven 
millidhs, is certainly very low. Only eight 
death sentences were passed, of which 
three were executed; whilet in the other 
cases, the Orown reprieved and commuted 
the sentences to penal servitude. The 
share-puster, the confidence trickster, and 
‘the dealer in dangerous drugs do only a 
yery small business—when the size of the 
“London world is considered. But each and 
all of them call for constant skill and 
vigilance, and, in many cases, for laborious 
preparations for detection and prosecu- 
tion., ~ 

Of course from the point of view of the 
general public and, indeed, of lawyers, the 
mogt interesting pages in the Report are 

hose .in which the Commissioner deals with 
‘the urgent problems of trafic and road 
safety. There has been sliggt decline in 
a > number of road §njuries and fatalities, 
~ but the record is stilt very bad. Over 950 
, . people were killed: on roads or Btreetg in the 
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area during the year, and over 55000 
injured. Though the fatal accidents show 
a sensible decline of 10 per cent., the 
diminution in the number of less serious 
accidents is negligible. The Commissioner 
has some strong words on the responsibility 
of the motorist as comnared with that of the 
man on his feet. The problem of ascident 
causation is, as he observes, a thorny one, 
and statistics and analysis are no sure guide 
to its solution, but provided figures are 
kept and msde ona uniform basis from 
year to year they must be of some use. 
Having reviewed the whole matter to the 
best of his ability, the Commissioner arrives 
at the following conclusion : 


“Moreover, it is becoming increasingly evident 
that the class of road user with the worst record in 
this respect is the motorist, for, once again, follow- 
ing the tendencies of the last four years, there 
was an increase inthe numberof accidents attri- 
buted to negligence or errors of judgment on the 
part of drivera of vehicles, whereas there were 
decreases in those attributed to similar conduct on 
the part of pedestrians and pedal cyclists. Had 
there been an all round reduction, it could have 
been argued that the decrease in the number of 
accidents to predestrians and pedal cyclists was 
due, atall events in part, to more careful behaviour 
on the part of drivers. But in face of an actual 
increase in the number of accidents classed as due 
to drivers, the evidence appears overwhelming 
that the greater immunity of pedal cyclists and 
pedestrians......is due far more to care on their own 
parf than on that of the motorist.” 


These observations show a remarkable 
change of view from that expressed in the 
Commissioner’s Report for 1936 (Omd, 5457). 
In that document he presented what we 
may call a table of causation. In esti- 
mating the blame for collisions between 
pedestrians and moving vehicles, he put 
down the unfortunate pedestrian as to 
blame for over 83 per cent. of the total! 
With regard to accidents which result in 
a pedestrian being killed, we think no 
conclusion is worth having unless it ir 
based cn evidence given by disinterested 
onlookers. If aman is dead, he cannot 
give evidence; and it is a well-known 
thing that a person who is , knocked ‘out 
of hie senses by a collision is, after recovery, 
often unable to remember the events 
which happened just before the momént 


of impact. Without fullinformation as to 
the evidence upon which t 83 per cent, 
conclusion was obtained most yers would 


dismiss it as untrustworthy. However 
this may be, the Commissioner now gives 
his judgment after two more gears’ expe- 
rience. We hope it will be borne in mind 
by those who have to legislatesor to admi- 
nister laws made on the matter. Means 
` . 
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while we heartily applaud the system of 
traffic patrols on which the Commissioner 
has expended much time and care. He 
speaks of overa million cases in which 
patrols intervened with some sort of action. 
In all about 28,000 summonees were issued, 
but inthe vast majcrity of cases the police 
merely warned the potential offender on 
the spot and left himto mend his ways. 
The Commissioner, however, has some 
misgiving about the success of a policy of 
remonstrance a8 an alternative to a policy 
of strict enforcement of the law. He 
speaks of increasing evidence to show that 
laxity may eDcourage amorg bad drivers 
an impression that they are immune from 
anything more serious than warning or 
reproof, Let us hope that future events will 
not. justify those misgivings. . f 
‘The Report deals in moreor less detail 
with a number of minor proBlems such 
risky celebrations of Guy 


It seems that some time ago, ina small 
town, which boasted of a local police court, 
presided over by a consid rate, learned and 
scholaily gentleman of much dignity and 
presence, there dwelt a farmer, who owned, 
several horses of good blood and breeding 
known for their speed and stamina on the 
track The farmer was also a tippler of 
repute and on his daily morning trips to 
market it was his custom, just before return- 
ing to his farm, to visit seve al of the 
grogshops, taverns and pubs along the 
way; the last cne being just around the 
corner from the main street in the town. 
After quaffing his till, and a bit more tran 
his safe capacity, he customarily reeled to 
his carriage and after he was safely seated, 
he wo@id hit his horse with the whip and 
go likerty larrup through the main street 
to the great haizard and peril of all thoze 
whe were or might be in his way. Many 
complaints wete made of such conduct and 
finally the majesty of the law was invoked 
afa the farmer brought to the bar of jus- 
tice. The magistrate, not wanting to have 
to make a regird against the otherwise law 
abiding fary€r, inan effort to impress the 
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Fawkes Day by excited children, missing. 
persons, lost dogs, vagran¢y,, pedlars and 
street collections. We must leave ‘these 
observations for study by those .of ‘our. 
readers who happen to be interésted in this 
or that particular subject. Inweonelusioa,; 
we cansay that the document contains s- 
valuable record and reflection of Londo. 
life and London people edrawn andesegne 
by an officer of experience and_ ability 
whois assisted by a first-rate stage The 
problem of reconciling onr English view 
of individual liberty with the regulations 
and discipline which are essential in a great 
and growing community is not easy of 
solution. So far as its solution isin the 
hands of this important officer, he has 
played his difficult part well, Sight , is 
never lost of the fundam-ntal rulb tèt the 
police are the friends and servants, not the ` 
tyrants, of the citizen —The Law Times. 


` A JUDGE OF SPEED 


gravity of hisoffence upon him and give 
him a chastening lecture, proceeded as 
follows : “Mr. A, you are charged with 
driving a horse and vehicle along the main 
street of this town in a reckless and 
dangerous manuer to the danger and peril 
of the citizens of the town. What have 


you to.gay ?” to which Mr, A. replied that 


he had nothing to say.. The magistrite. 
continued, “Howdo you plead, guilty or 
not guilty ?’ Mr. A told the magistrate 
that he, A., did not know what the,judge 
was talking about. Toe magistrate -took 
another angle, continuing. “How fast were 
you going, Mr.A?” “Don't know,” replied 
A. “Were you going 5 miles an hour?” 
ere you going 8 
mifes an hour?” “Was I,” anawered A. 
“Were you going 10 miles an hour?” 
“Was I.” ‘Then the magistrate,’ ‘losing 
patience, said, “How fast were you going, 
Mr. A?” To which Farmer A reglied with 
considerable emphasis, “Damn her, if she 
wasn't going 2:40, Id sell her.” Wheretipon 
the learned magistrate made a finding of 
guilty and imposed a modest fing.—Case and 
Comment. Ai | 
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